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^aws, thus limitinj^ suits, are founded in the 
noblest policy. They are statutes of repose, to 
quiet titles, to suppress frauds, and to supply the 
deficiency of proofs arisin^i from the ambiguity 
and obscurity or the antiquity of transactions. 
Controversies are limited to a fixed period of time 
lest they should be immortal while men are mortal 
— Ne autcm lites itntnortales assent, dtirn litiflantcs 
tnortales sunt. (Stokv’S Conflict of T^jatos.) 


statute of limitation instead of being viewed 
in an unfavourable light as an ^lnjust and dis- 
creditable defence, should have received such 
support from Courts of Justice as would have 
made it what it was intended emphatically to be, 
a statute of repose. (Justice story in iscii v. Morrison.) 



TO THE LEGAL PROFESSION 
IN GRATEFUL RECOGNITION OF 
THEIR WARM APPRECIATION AND SUPPORT 



PREFACE 


'^HE CORDIAL RECEPTION jxccorded to their Commentaries 
on the Civil Procedure Code and the Criminal Procedure 
Code, has induced the authors to venture again before the 
legal public with this Commentary on the Limitation Act. 

The authors have, in the jdan and execution of this 
work, follow ed the same method as that adopted in the two 
previous publi(‘.ations. All the decisions of their Lordships 
of the Privy Council and the Superior Courts of India and 
Burma, bearing on the Limitation Act, have been collected, 
studied carefully and analytically and endeavour has been 
made to enunciate with clarity and precdsion the basic 
princi})les of law underlying them. To unravel the huge mass 
of (uise-law that has gathered on the subject and to deduce 
the y)rinciplos lias i*y no means been an easy task. But no 
pains have been spared to do so and to classify the jirinciples 
so deduced under a,i>j>ropriat.e headings and present them in a 
logical and cogent manner. The aim has lieen to make t,he 
commentary as useful as p»ossilile to the Bench and the Bar 
and the authors liave tlierefore attempted to discuss all the 
various (juesi.ions arising in jiractice under this Ac.t, by 
reference to fundament, al i)rinci])les, illustrated l)y the 
decisions of the Courts. It lainnot be gainsaid that the 
liackneyv'd method of merely digesting cases under oacli 
section has ceased to a])peal. to tlio |)rofessi()n a,s being of no 
real hel]) or guidance in a,].)]>reciating the decisions. 

Wherever there is a conflict of decisions, attemjd, has 
been made to resolve tlio conflict by discussing the question 
on first princi]>les and the authors have not shrunk from the 
task of criticising decisions which, on apjilying th(^ basic 
principles of law, are found to be open to such criticism. 
In the foot-notes, special care has been taken to explain the 
decisions cited and to indicate the ajiplicability of the 
princiiiles illustrated by them. 
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In order to facilitate reference, the fiill text of the Act 
has been given all in one place. The synoj>sis and the 
grouping of other import.ant and useful subjects given under 
the heading “other topics” will, it is hoped, be of help to 
the reader to find out the particular subject required with 
facility and ease. 


Corresponding sections of the earlier Limitation Acts 
have been given in the foot-notes under each section, to 
enable the reader to aj)preciate the decisions on such enact- 
ments in the light of tlie language of those enactments. 

The authors trust that this work w’ill receive the same 
generous support from the Bench and the Bar as was 
accorded to their Commentaries on the Civil Procedure 
Code and the Criminal Procedure Code. 

The authors desire to exjiross their indebtedness to 
Messrs. D. D. Datar, n.sc., nn.B. and R. K. Manohar, b.a., 
LL.B., Advocates and Mr. D. V. Chitaley, b.a., lb.b., Pleader, 
Nagpur; Messrs. S. Appu Rao, b.a., e.l., C. Srinivasa Rao, 
m.a.,b.1j. and V. Srinivasa Iyer, b.a., b.l.. Advocates; Messrs. 
T. R. Ananthasubramania Iyer, b.a., b.l., K. G. Subramania 
Iyer, m.a.,b.l., N. Balasubramania Iyer, m.a., m.l., and K. R. 
Gopinatha Rao, b.a., b.l.. Pleaders, Coimbatore; Mr. V. S. 
Balkundi, b.a., ll.b.. Pleader, Nagpur and Mr. B. S. Panisuff, 
B.A., LL.B., Advocate, Bombay, for the very valuable help 
rendered by them in compiling and bringing out this work. 


March 15, 
1938. 
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V. V. c. 
K. N. A. 
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THE (ENGLISH) PRESCRIPTION ACT 

(1832, 2 & 3 Will. IV, Ch. 71.) 

An Act fok shoktfning the time op PEESCHirTioN in 

CERTAIN CASES. 

Lord Tenirrden’s Act, Jst A'ligtist, 1832. 


Claims to of 

Ccmmori and other 
Profits a qyrv 7 idre, 
not to bo dofoatod 
after Thirty Years’ 
enjoymeiit by show- 
iog the Conmicaj ce- 
ment. 


1 , Whereas the expression '‘Time immemorial, or Time whereof the 
Memory of Man runneth not to the contrary,'* is now by 
the law of England in many cases considered to include 
and denote the whole period of time from the reign of 
King Bichard the First, wdiereby the Title to matters 
that have been long enjoyed is sometimes defeated by 
showing the commencement of such enjoyment, which is 
in many Cases productive of Inconvenience and Injustice; 
for Bemedy thereof be it enacted by the King's Most 
Excellent Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Tem|)ora], and Commons, in lliis j^resent Parliament assembled, 
and by the authority of the same. That no claim which may be lawfully 
made at the Common Law, by Custom, Prescri{)tion . or Grant, to any Bight 
of Common or other ITofit or Benefit to bo tak(m and enjoyed from or ui)on 
any Land of our Sovereign Lord tlie King, liis heirs or successors, or any 
hind l)eing Parcel of tlio Buchy of 1 Lancaster, or of the Duchy of Cornwall, 
or of any h"c( lesiastical oi’ Lay Person or Body Cori)orate, except such 
matters and things as are lierein si)eeial]y provided for, and ex(‘ept Tithes, 
Bent, and Services, shall, where such Bight, Profit or .Benefit shall have been 
actually taken and enjoyed by any person claiming right the.reto without 
Interruption for the full jieriod of Thirty years, be defeated or destroyed by 
showing only that such .Bight, PiT)fit, or Beuidit was first taken or enjoyed at 
any time prior to such period of Thirty years, but noverbheless such claim 
may ho defeated in any oilier way by which the same is 
now' lial'le to lie defeated ; and when sueli Bight, Profit, 
or Benefit shall luive been so taken and enjoyed as afore- 
said for the .Full lY^riod of Sixty years tlie Bight thereto 
shall be deemed absolute and indefeavsible, unless it shall 
apjicar tliat the same was taken and enjoyed by some 
Consent or Agreement exjiressly made or given for that purpose by Deed 
or Writing. 


Sixty years’ 
oiijo;s iTjrut t])C Right 
to be absohitt?. uuliiss 
bad by Coiiscut oi' 
A^:riTcmcnt. 


2 . And be it further enacted, that no Claim which may be lawfully 
made at the Common I.aw, by Custom, Ih-escrixition, or 
Grant to any way or other easement, or to any Whiter- 
course, or tlie use of any Water, to lie enjoyed or derived 
upon, over or from any Land or Water of our said Lord 
the King, his heirs or successors, or being Parcel of the 
Duchy of Lancaster or of the Duchy of Cornwall, or 
being the property of any Ecclesiastical or Lay Person, or Body Corporate 
when such W ay or other Matter as herein last before mentioned shall have 
been actually enjoyed by any iierson claiming Bight thereto without Interrui)- 
tion for a full period of Twenty years, but nevertheless such Claim may be 


111 Claims of Right 
of Y ay or other 
Easement the Period 
to be Twenty years 
and Forty years. 
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defeated in any other way by which the same is now liable to be defeated ; 
and where such Way or other Matter as herein last before mentioned shall 
have been so enjoyed as aforesaid for the full period of Forty years, tho 
Bight thereto shall be deemed absolute and indefeasible, unless it shall 
appear that the same was en joyed by some Consent or Agreement expressly 
given or made for that purpose by Deed or Writing. 


3 . And be it further enacted, that when the Access and Use of Liight to 
and for any Dwelling house, Workshop, or other Building 
shall have been actually enjoyed therewith for the full 
period of Twenty years without Interruption, the Right 
thereto shall bo deemed absolute and indefeasible, any 
local Usage or Custom to the contrary notwithstanding, 
unless it shall appear that tho same was enjoyed by some 
Consent or Agreement expressly made or given for tliat 


Claim to tlio Use 
of Light enjoyed for 
Twenty years inde- 
feasible unless shown 
to have been by 
Consent or Agree- 
ment in Writing, 


purpose by Deed or Writing, 


4 . And be it further enacted, that each of the respective Periods of 
Years hereinbefore mentioned sliall bo deemed taken 
to be the Period next before some Suit or Tvlatter, to 
which such Period may relate, shall have been or shall 
be brought into question, and that no Act or other Matter 
shall l>e. deemed to be an Interruption within the mefining 
of this vStatute, unless the same shall have been or shall be submitted to or 
acquiesced in for one year aftei* the l^rrty interrupted shall have had or shall 
have notice thereof, and of tlie person making or authorising the same to 
be made. 


The Periods to V)e 
Periods before ac- 
t i o n. ‘Tnterrup* 
tioii . ’ ’ 


S. And be it findher enaetod, that in all Actions upon the case and other 
Plo'idiu »s pleadings, wherein the Party, claiming may now by law 

allege his Right generally, without averring the existence 
of such Right from Time immemorial, such general Allegation shall still be 
deemed suflicieiit, and if tiie same slia.ll be denied all and every, thc^ Matters 
in that Act mentioned and ])rovidod, which shall bo applicablt^ to the Case, 
shall be admissible in f'lvidence to sustain or rebut such allegation ; and that 
in all pleadings to Actions of trespass, and in all other pleadings wherein, 
before the ])assing of tliis Act, it would have been necessary to iillege the 
Right to have existed fi'om Time immemorial, it sliall be suilicient to allege 
the Enjoyment thereof as of Right by the Occupiers of the Tenement in 
respect whereof the same is claimed for and during such of the X)eriods 
mentioned in this Act as may be applicable to the Case, and without claiming 
in tho Name or Riglit of the Owner of the Fee, as is now usually done ; and 
if the other Party shall intend to rely on any Proviso, Exception, Incapacity, 
Disability, Contract, Agreement, or other Mattel’ hereinbefore incntiened, or 
on any Cause or Matter of Fact or of Eaw not incoiisistent with the simple 
Fact of Enjoyment, tlio same shall be specially alleged and set forth in 
answer to the Allegation of tho Party claiming, and shall not be received in 
evidence on any general Traverse of Denial of such Allegation. 


©. And be it further enacted, that in the several Cases mentioned in and 
provided for by this Act, no jiresumption shall be allowed 
or made in favour or support of any Claim, uiion Proof of 
the Exercise or Enjoyment of the Right or Matter claimed 
for any less Period of Time or Number of Y^ears than for 
such Period or number mentioned in this Act as may be 
applicable to the Case and to the Nature of the Claim. 


Prcsnijiption not. 
to bo ill] owed in 
claims herein pro- 
vided for. 
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7. Provided also, that the time during which any Person, otherwise 

capable of resisting any Claim to any of the Matters 
before mentioned, shall have been or shall be an Infant, 

‘ ’ * Idiot, Non compos mentis, Feme Covert, or Tenant for 

life or during which any Action or Suit shall have been pending and which 
shall have been diligently prosecuted, until abated by the Death of any 
Party or Parties thereto, shall be excluded In the Computation of the 
Periods hereinbefore mentioned, except only in Cases where the Bight or 
Claim is hereby declared to be absolute and indefeasible. 

8 . Provided always, and be it further enacted, that when any Land or 

Water upon, over or from which any such way or other 
What timo to be convenient Water-course or Use of Water shall have been 
shall be enjoyed or derived, hath been or shall be held 
Forty Yoars appoin- nnder or by virtue of any Term of Life, or any Term of 
ted by this Acfc. Years exceeding Three Years from the granting thereof 

the Time of the Enjoyment of any such Way^ or other 
Matter as herein last before mentioned, during the continuance of such term 
shall be ei eluded in the computation of the said Period of Forty Years, in 
case the Cla^m shall within Three Years next after the end or sooner Deter- 
mination of such Term be resisted by any Person entitled to any Beversion 
expectant on the Determination thereof. 

Not to extend to 9 . And be it further enacted, tliat this Act shall not 

Scotland or Ireland, extend to Scotland or (Ji’eland). 


lO. And be it further enacted, that this Act shall commence and take 
Coinmencenient of effect on the F'irst Day of Michaelmas Term now next 
ensuing. 


Act may be 
Amended. 


1 1 . And be it further enacted, that this Act may 
be amended, altered, or repealed during the present 
Session of Parliament. 



ACT HO. Y OF 1882. 


The Indian Easements Aot, 1882. 

[l7th February y 1882.] 

An Act to define and amend the law belating to easements 

AND Licenses. 


s. 1 


S. 2 


^ WhekeaS it is expedient to define and amend the law relating to Ease- 
Preamble. ments and Licenses ; It is hereby enacted as follows : — 

Preliminaby. 


Short title. 


1. This Act may be called the Indian Easements Act, 
1882. 


It extends to the territories respectively administered by the Governor 
of Madras in Council and the Chief Commissioner of the 
Central Provinces and Coorg, 

Commencement. it shall come into force on the first day of July 1882. 


Local extent. 


2. Nothing herein contained shall be deemed to affect any law not here- 
BavingB. by expressly repealed ; or to derogate from — 

(a) any right of the ^ [Crown] to regulate the collection, retention 
and distribution of the water of rivers and streams flowing in natural chan- 
nels, and of natural lakes and ponds, or of the water flowing, collected, 
retained or distributed in or by any channel or other work constructed at 
the public expense for irrigation ; 

(h) any customary or other right (not being a license) in or over im- 
movable property which the ^ [Crown], the public or any person may 
possess irrespective of other immovable property ; or 

(c) any right acquired, or arising out of a relation created, before this 
Act comes into force. 


3 3. ‘^[All references in any Act or liegulation to sections 26 and 27 of 

Construction of Indian Limitation Act, 1877, or to sections 27 and 
certain reference.s to 28 of Act No. IX of 1871, shall, in the territories to 
which this Act extends, be read as made to sections 15 
and 16 of this Act.] 


Act IX of 1871. 


CHAPTER I. 

Of Easements Generally. 

S. 4 4. An easement is a right which the owner or occupier of certain land 

,, possesses, as such, for the beneficial enjoyment of that 

fined continue to do something, or to prevent 

and continue to prevent something being done, in or upon, 
or in respect of, certain other land not his own. 

The land for the beneficial enjoyment of which the right exists is called 
Dominant and ser- dominant heritage, and the owner or occupier thereof 

vient heritages and the dominant owner ; the land on which the liability is 
owners. imposed is called the servient heritage, and the owner or 

occupier thereof the servient owner. 

' For Statement of Objects and Reasons, see Gazette of India, 1880, Pt. Y, x^- 494; 
for Report of the Select Committee, see ibid,, 1881, Pt. V, p. 1021, 

^ Substituted for “ Government *’ by the Government of India (Adaptation of Indian 
Laws) Order, 1937. 

^ I'his section was substituted for the original Section 3 by the Repealing and Amend- 
ing Act (X of 1914), S, 2 and Sch. I. 
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Explanation, — In the first and second clauses of this section, the S», 4-7 
expression '‘land” includes also things permanently attached to the earth; the 
expression “beneficial enjoyment” includes also possible convenience, remote 
advantage and even a mere amenity ; and the expression “ to do something” 
includes removal and appropriation by the dominant owner for the beneficial 
enjoyment of the dominant heritage, of any part of the soil of the servient 
heritage or anything growing or subsisting tliereon. 

Illustrations, 

(a) A, as the owner of a certain house, has a right of way thither over his neighbour 
B's land for purposes connected with the beneficial enjoyment of the house. This is an 
easement. 

(b) A, as the owner of a certain house, has the right to go on his neighbour 7>’s‘ land 
and to take water for the purposes of his household out of a spring therein. This is an 
easement. 

frj A, as the owner of a certain house, has the right to conduct water from B's stream 
to supply the fountains in the garden attached to the house. This is an easement. 

fd) A, as the owner of a certain house and farm, has the right to graze a certain num- 
ber of his own cattle on field, or to take, for the purposes of being used in the house, 
by himself, his family, guests, lodgers and servants, water or fish out of O’s tank, or tim- 
her out of wood, or to use, for the purpose of manuring his land, the leaves which have 
fallen from the trees on T'J’.s latid. Those are casements. 

d dedicates to the public the rights to occupy the surface of certain land for the 
purpose of passing and re-passing. 'J’his right is not an easement. 

ff) /t is bound to cleanse a water-course running through his land and keep it free 
from obstruction for the benefit of />, a lower riparian owner. This is not an caseineut. 


5. I^lasomonti'; are cither continuous or diseontimious, apparent or non- 
Continiious and apparent. 

non' continuous easement is one whose enjoyment is or 

apparent casements. be continual without the act of man. 

A discontinuous easement is one that needs the act of man for its 
enjoyment. 

An a])parent easement is one the existence of whicli is shown by some 
permanent sign wliich upon careful inspection l)y a competent person, wmuld 
be visible to him. 

A non -apparent easement is one that has no such sign. 

Illustrafinns, 


(a) A right annexed to B's house to receive light by the windows without obstruction 
by his neighbour A. This is continuous easement. 

(h) A right of way annexed to A's house over B*s land. This is a discontinuous 
easement. 

(r) Rights annexed to .I’.s hind to lead water thither across tVs land by an aqueduct 
and to draw off water thence by a drain, d’ho drain would be discovered upon careful 
inspection by a person conversant with such matters, 'rheso are apparent easements. 

(d) A riglit anncixed to d’s house to prevent B from building on his own land. This is 
a non-apparent easement. 


S. 5 


6. An easement may be permanent or for a term of years or other 
Easement for limited period, or subject to periodical interruption, or 
limited time or on exercisable only at a certain place, or at certain times, or 
condition. between certain hours, or for a particular purpose, or on 

condition that it shall commence or he)come void or voidable on the happen- 
ing of a specified event or the performance or non -performance of a speci- 
fied act. 


Easement rcstric- 
t.ive of c e r t a- i n 
rights. 


7. Easements are restrictions of one or other of the 
following rights (namely) : — 


S. 6 


S. 7 


Lim, B 
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Exclusive right to 
enjoy. 


(a) The exclusive right of every owner of immovable property (subject 
to any law for the time being in force) to enjoy and 
dispose of the same and all products thereof and ac- 
cessions thereto. 

(b) The right of every owner of immovable property (subject to any law 

Eights to advant- being in force) to enjoy without disturbance 

ages ^ arising from by another the natural advantages arising from its 
situation. situation. 


Illustrations of the rights above referred to, 

(a) The exclusive right of every owner of land in a town to build on such land,, 
subject to any municipal law for the time being in force. 

(h) The right of every owner of land that the air passing thereto shall not be 
unreasonably polluted by other persons. 

(c) The right of every owner of a house that his physical comfort shall not bo 
interfered with materially and unreasonably by noise or vibration caused by any other 
person. 

(d) The right of every owner of land to so much light and air as pass vertical!}^ 
thereto. 


(r) The right of every owner of land that such land, in its natural condition, shall 
have the support naturally rendered by the subjacent and adjacent soil of another person. 

Krplanation,-~Liind is in its natural condition when it is not excavated and not 
subjected to artificial pressure; and the “subjacent and the adjacent soil” mentioned in 
this illustration means such soil only as in its natural condition would support the 
dominant heritage in its natural condition. 

(f ) The right of every owner of land that, within his own limits, the water which 
naturally passes or percolates by, over or through his land shall not, before so passing or 
percolating, be unreasonably polluted by other persons. 

((f) '^^rhe right of every owner of land to collect and dispose within his own limits of 
all water under the land which docs not pass in a defined channel and all water on its 
surface which does not pass in a defined channel. 

(h) The right of every owner of land that the water of every natural stream which 
passes by, through or over his land in a defined natural channel shall bo allowed by 
other persons to flow within such owner’s limits without interruption and without 
material alteration in quantity, direction, force or temperature; the righi. of (^very owner 
of land abutting on a natural lake or pond into or out of which a natural stream flows, 
that the water of such lake or pond shall be allowed by other persons to remain within 
such owner's limits without material alteration in quantity or temperature. 

(i) The right of every owner of upper land that water naturally rising in, or falling 
on, such land, and not passing in defined channels, shall be allowed by the owner of 
adjacent lower land, to run naturally thereto. 

(j) The right of every owner of land abutting on a natural stream, lake or pond to use 
and consume its water for drinking, household purposes and watfiring his cattle and sheep; 
and the right of every such owner to use and consume the water for irrigating sueh land, 
and for the purposes of any manufactory situate thereon, provided that he does not 
thereby cause material injury to other like owuers. 

Explanation . — A natural stream is a stream, whether permanent or intermittent, 
tidal or tideloss, on the surface of land or underground, which flows by the operation of 
nature only and in a natural and known course. 


CHAPTEE II. 

The Imposition, Acquisition and Tkansfer of Easements, 

S. 8 8. An easement may be imposed by any one in the circumstances, and 

to the extent, in and to which he may transfer his 

impose jjj ^1^0 heritage on which the liability is to be 

easemeiiDs, , ^ 

imposed. 

Illustrations, 

(a) A is tenant of B\s land under a least? for an unexpired term of tw^enty years, and 
has power to transfer his interest under the lease. A may impose an casement on the land 
to continue during the time that the lease exists or for any shorter period. 
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(h) A is tenant for his life of certain land with remainder to B absolutely. A can- Ss, 8-13 
not, unless with B's consent, impose an easement thereon which will continue after the 
determination of his life-interest. 

(c) B and C are co-owners of certain land. A cannot^ without the consent of B 
and C, impose an easement on the land or on any part thereof. 

(d) A and B are lessees of the same lessor, A of a field X for a term of five years, and 
B of a field Y for a term of ten years. A’s interest under his lease is transferable; B's is 
not. A may impose on -Y, in favour of 7?, a right of way terminable with A’.s lease. 

9. Subject to the provisions of section 8, a servient owntu' may impose S, 9 
on the servient heritage any easement that does not 
Servient owners. lessen the utility of the existing easement. But he can- 
not without the consent of the dominant owner, impose 
an easement on the servient heritage which would lessen such utility. 

Illufitratinna, 

(a) d has, in respect of his mill, a right to the uninterrupted flow thereto, from 
sunrise to noon, of the water of B's stream. B may grant to G the right to divert the 
water of the stream from noon to sunset : Provided that supply is not thereby dimi- 
nished. 

(b) A has in respect of his house, a right of way over B's laud. B may grant to C, as 
the owner of a neighbouring farm, the right to feed his cattle on the grass growing on the 
way : Provided that J’s right of way is not thereby obstructed. 


10 . Subj(xd to the provisions of section 8, a lessor may impose, on the 
property leased, any easement that does not derogate 
gagor^^^ rights of the lessee as such, and a mortgagor 

may impose, on the property mortgaged, any easement 
that does not render the security insufficient. But a lessor or mortgagor 
cannot, without the consent of the lessee or mortgagee, impose any other 
easernent on sucli property, unless it bo to take effect on. the termination of 
tlio lease or the redemption of the mortgage. 

Explanafion . — A security is insufficient within the meaning of this sec- 
tion unless the vaJiie of the mortgaged property exceeds by one-third, or, if 
consisting of buildings, exceeds by one-half, the amount for the time being 
due on the mortgage. 


11. No lessee or other person having a derivative interest may impose 

on the property held by him as such an easement to take 
Lessee. effect, after the expiration of his own interest, or in 

derogation of the right of the lessor or the superior- 

proprietor. 

12. An easement may he ac(]uirod by the owner of the immovable 

property for the beneficial enjoyment of which the right 
oasernorUs^ qj. behalf, by any jjorson in possession of 

the same. 

One of two or more co-owners of irnraovablo property may, as sucdi with 
or without the consent of the other or others, acquire an easement for the 
beneficial enjoyment of such property. 

No lessee of immovable property can acquire, for the beneficial enjoy- 
ment of other immovable property of his own, an easement in or over the 
property comprised in his lease. 


Easements of ne- 
cessity and quasi 
easements. 


13. Where one person transfers or bequeaths 
immovable property to another, — 


(a) if an easement in other immovable property of the transferor or 
testator is necessary for enjoying the subject of the transfer or bequest, the 
transferee or legatee shall be entitled to such easement ; or, 


S. 10 


S. 11 


S. 12 


S. 13 
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S. 13 


(h) if such an easement; is apparent and continuous and necessary for 
enjoying the said subject as it was enjoyed when the transfer or bequest took 
effect, the transferee or legatee shall, unless a diff'erent intention is expressed 
or necessarily implied, bo entitled to such easement ; 

(c) if an easement in the subject of the transfer or bequest is necessary 
for enjoying other immovable property of the transferor or testator, the trans- 
feror or the legal representative of the testator shall be entitled to such ease- 
ment ; or, 

( d) if such an easement is apparent and continuous and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest 
took effect, the transferor, or the legal representative of the testator, shall, 
unless a different intention is expressed or necessarily implied, bo entitled to 
such easement. 

Where a partition is made of the joint property of several persons, 

( e) if an easement over the share of one of them is necessary for enjoying 
the share of another of them, the latter shall be entitled to such easement, or, 

(f) if such an casement is apparent and continuous and necessary for 
enjoying the share of the latter as it was enjoyed when the partition took 
effect, he shall, unless a different intention is expressed or necessarily implied, 
be entitled to such easement. 

The easements mentioned in this section, clauses (a), (c) and (c) are 
called easements of necessity. 

Where immovable property passes by o[)eratif)n of law, tlie persons from 
and to wliom it so passes are, for the ])uri»ose of this section, to be deenied, 
respectively the transferor and transferee. 

Ilhisfrathms. 

(a) A sells 11 a field then used for agricultural purposes only. It is inaccessible excejit 
by passing over /I ’s adjoining land or by trespassing on the land of a stranger. B is enti- 
tled to a right of way, for agricultural purposes only, over d’.s adjoining land to the 
field sold. 

(h) d, the owner of two fields, sells one to if and retains the other. Tb<^ tbdd retained 
was at the date of tlio sale used for agricultural purposes only and is inaeeessible exccftt l)v 
passing over the field sold to />. A is entitled to a right of way, for agricnlturai purposes 
only, over JAs field to tlie field retained. 

(c) A soils Ji a house with windows overlooking jI ’.s land, wliicli A retains, 'rhe light 
which passes over land to the windows is necessary for enjoying the bouse a.s it was 
enjoyed when tlie sale took elTect. B is entitled to tiie light, and A cannot afterwards 
obstruct it by building on his land. 

(d) A. sells B a house witli windows overlooking yf’.s land, d’he liglit passing over A's 
land to the windows is necessary for enjoying the house as it was enjoyed when the sale 
took effect. Afterwards A sells the land to C, Here (■ cannot obstruct the light by build- 
ing on the land, for he takes it subject to the burdens to w^hich it was subject in hands. 

(e) A is the owner of a house and adjoining land. The bouse has windows overlooking 
the land, A simultaneously sells the house to B and the land to d’he light passing 
over the land is necessary for enjoying the house as it was enjoyed when the sale took 
effect. Here A impliedly grants B a right to the light, and (■ takes the land subject to the 
restriction that he may not build so as to ob.struct such light. 

(f) A is the owner of a house and adjoining land. The house has wdndows overlooking 
the laud. .1, retaining the house, sells the land to Z>, without expressly reserving any 
easement. The light passing over the land is necessary for enjoying the house as it was 
enjoyed when the .sale took effect. A is entitled to the light, and B cannot build on the 
land so as to obstruct such light. 

((j) .f, the owner of a house, sells B a factory built on adjoining land. B is entitled, 
as against .1, to pollute tbe air, when necessary, with smoke and vapours fi’om the factor3n 

ih) d, the owner of two adjoining houses, Y and //, sells Y to B and retains /f. B is 
entitled to the benefit of all the gutters and drains common to the two houses and necessary 
for enjoying Y as it was enjoyed when the sale took effect and A is entitled to the benefit 
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of all the gutters and drains common to the two houses and necessary for enjoying Z as it S«. 13*15 
was enjoyed when the sale took elfeot. 

(i) Ay the owner of two adjoining buildings, sells one to By retaining the other. B is 
entitled to a right to lateral support from .4’s building, and .1 is entitled to a right to 
lateral support from B's building. 

(j) Ay the owner of two adjoining buildings, sells one to and the other to f'. C is 
entitled to lateral support from B's building, and B is entitled to lateral support from C's 
building. 

(k) A grants lands to J> for the purpose of building a house thereon. B is entitled to 
such amount of lateral and subjacent support from land as is necessary for the safety 
of the house. 

(1.) Under the I.and Acquisition Act, 1870,^ a Railway Company compulsorily acquires 
a portion of B's laud for the purpose of malting a siding. The Company is entitled to such 
amount of lateral support from B's adjoining land as is essential for the safety of the siding. 

(ill) Owing to the partition of joint property, A becomes the owner of an upper room 
in a building, and B becomes the owner of the portion of tlie building immediately beneath 
it. A is entitled to such amount of vertical support from B'‘ s portion as is essential for 
the safety of the upper room, 

(ii) A lets a house and grounds to B for a particular business. JJ has no access to 
them oblier than by crossing ^4’.s* land. B is entitled to a right of way over that land 
suitable to the business to be carried on by B in the house and grounds. 

14. When “[a. rightj to a way of necessity is created under section 13, 

the transferor, the legal representative of the testator, or 
Direction of way owner of the share over which the right is exercised, 

as the case may be, is entitled to set out the way ; but it 
must be reasonably convenient for the dominant owner. 

When the person so entitled to set out the way refuses or neglects to do 
so the dominant owner may set it out. 

15. Where the access and use of liglit or air to and for any building g jg 
Acquisition by pres- have been peaceably enjoyed therewith, as an easement, 

cription. without interruiitior}, and for twenty years, 

and where support from one pierson’s land, or things affixed thereto, has 
been pijacoably received by another person’s land subjected to artificial pres, 
sure, or by things affixed thereto, as an easement, without interru|)tion, and 
for twenty years, 

and where a right of way or any other easement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an easement, and as 
of right, without interruption, and for twenty years, 

the right to such access and use of light or air, support or other easement 
shall be absolute. 

Each of the said periods of twenty years shall he taken to be a period 
ending within two years next before tlie institution of the suit wherein tlio 
claim to which such period relates is contested. 

Kxplaiiation I . — Nothing is an enjoyment within tlie meaning of this 
Section when it has been had in pursuance of an agreement with the owner 
or occupier of the property over which the right is claimed, and it is iipparent 
from tlie agreement that such right has not been granted as an easement, or, 
if granted as an easement, that it has been granted for a limited period or 
subject to a condition on the fulfilment of which it is to cease. 

Kxplanaiion 11 . — Nothing is an interruption within the meaning of this 
Section unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some i)erson other than the claimant, and 
unless such obstruction is submitted to or acquiesced in for one year after 

^ Now Act I of 1894. 

^ Tho words ‘a right’ were suVistituted for the word ‘right’ hv the Amending Act, 

XII of 1891. 
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&• 15-17 the claimant has notice thereof and of the person making or authorizing the 
same to be made. 

Explanation HI . — Suspension of enjoyment in pursuance of a contract 
between the dominant and servient owners is not an interruption within the 
meaning of this Section. 

Explanation JF. — In the case of an easement to pollute water, the said 
period of twenty years begins when the pollution first prejudices perceptibly 
the servient heritage. 

When the property over which a right is claimed under this section 
belongs to HCrown], this section shall be read as if for the words “twenty 
years” the words “sixty years” were substituted. 

I ll'U strut urns, 

{a) A suit is brought in 1883 for obstructing a right of way. The defendant admits 
the obstruction, l>ut doriieB the right of way. The plaintiff proves that the right was 
peaceably and openly enjoyed by him, claiming title thereto as an easement and as of 
right, without interruption, from 1st January 1862 to 1st January 1882. The plaintiff is 
entitled to judgment. 

(/d 111 a like suit the plaintiff shows that the right was peaceably and openly enjoyed 
by him for twenty years. The defendant proves that lor a year of that time the plaintiff 
was entitled to possession of the servient heritage as lessee thereof and enjoyed the right as 
such lessee. The suit shall be dismissed, for the right of way has not been enjoyed “as an 
casement” for twenty years. 

(e) In a like suit the plaintiff shows that the right was peaeeaV)ly and openly enjoyed 
by him for twenty years. The defendant proves that the plaintiff on one oceasion during 
the twenty years bad admitted that the user was not as of right and asked bis leave to 
enjoy the right. The suit shall be disitiis.sed, for the right of v/ay has not been enjoyed 
“as of right” for twenty years. 


S. 16 


S. 17 


16 , Provicled that, when any land upon, over or from which any ease. 
. , ment has been enjoyed or derived has been iield under 

favour "iff relorslonoJ interest for life or any term of years 

of servient heritage! exceeding three years from the granting thereof, the time 
of the enjoyment of such easement during tlie continuance 
of such interest or term, shall bo excluded in the computation of the said last 
mentioned period of twenty years, in case the claim is, within three years 
next after the determination of such interest or term, resisted by the iierson 
entitled, on such determination, to the said land. 

Illustration, 

A sues for a declaration that he is entitled to a right of way over lAs land. A proves 
that he has enjoyed the right for twenty-five years : but />' shows that during ten of these 
years C had a life-interest in the land ; that on C' s death B bocamt3 entitled to the land ; 
and that within two years after ("s death he contested .l\s claim to the right. The suit 
must be dismissed, as A, with reference to the provisions of this Section, has only proved 
enjoyment for fifteen years. 

Rights which can- 17. Easements acquired under section 15 are said 

not be acquired by to be acquired by proscription, and are called prcscrip- 
lu-escriptioii. i[yQ rights. 

None of the following rights can be so acquired : — 

(a) a right which would tend to the total destruction of the subject of 
the right, or the property on which, if the acquisition were made, liability 
would be imposed ; 

(5) a right to the free passage of light or air to an open space of 
ground ; 

(c) a right to surface-water not flowing in a stream and not permanently 
collected in a ]3ool, tank or otherwise ; 

id) a right to underground water not passing in a defined channel. 

i Hubstituted for ‘Government’ by Government of India (Adaptation of Indian Laws) 
Order, 1937. 
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Customary ease- 18. An easement may be acquired in virtue of a local 
custom. Such easements are called customary easements. 

Illustrations* 

[a) By the custom of a certain village every cultivator of village land is entitled, as 
such, to graze his cattle on the common pasture. A, having become the tenant of a plot of 
uncultivated land in the village, breaks up and cultivates that plot. He thereby acquires 
an easement to graze his cattle in accordance with the custom. 

(?j) By the custom of a certain town no owner or occupier of a house can open a new 
window therein so as substantially to invade his neighbour’s privacy. A builds a house in 
the town near house. A thereupon acquires an easement that B shall not open new 
windows in his house so as to command a view of the portions of .4’^ house which are 
ordinarily excluded from observation, and B acquires a like easement with respect to A’s 
house. 


19. Where the dominant heritage is transferred or devolves, by act .of 
parties or by operation of law, the transfer or devolution 
shall, unless a contrary intention appears, be deemed to 
pass the easement to the person in whose favour the 
transfer or devolution takes place. 

Illustration, 


Transfer of domi- 
nant heritage passes 
■easement. 


A has certain land to which a right of way is annexed. A lets the land to B for 
twenty years. The right of way vests in B and his legal representative so long as the lease 
contiiiues. 


Ss. 18-22 


S. 18 


S. 19 


CHAPTER III. 

The Incidents of Easements. 


20, The rules contained in this Chapter are controlled by any contract 
between the dominant and servient owners relating to 
Rules controlled the servient heritage, and by the provisions of the 
'by contract or title, instrument of decree, if any, by which the easement 
referred to was imposed. 

And, when any incident of any customary easement is inconsistent 
Incidents of cus- with such rules, nothing in this Chapter shall afloct such 
tomarv casements, incident. 


Bar to use uncon- 21 . An casement must not bo used for any purpose 

nected with enjoy- not connected with the enjoyment of the dominant 
heritage. 

Illustrations^ 

(a) A, as owner of a farm Y, has a right of way over B's land to Y, Lying beyond 
Y, A has another farm Z, the beneficial eiijoymont of which is not necessary for the 
beneficial enjoyment of Y. Ho must not use the easement for the purpose of passing to 
and from Z, 

(h) A, as owner of a certain house, has a right of way to and from it. For the 
XHirpose of passing to and from the house, the right may be used, not only by *4, but by 
the members of his family, his guests, lodgers, servants, workmen, visitors and customers ; 
for this is a purpose connected with the enjoyment of tlie dominant heritage. So, if A lets 
the house, he may use the right of way for the purpose of collecting the rent and seeing 
■that the house is kept in repair. 


S. 20 


S. 21 


22. The dominant owner must exercise his right in the mode which is S. 22 
Exercise of ease- least onerous to the servient owner ; and, when the 
ment. Confinement exercise of an easement can without detriment to the 
of exercise of ease- dominant owner be confined to a determinate part of the 
servient heritage, such exercise shall, at the request of the 
servient owner, be so confined. 

Illustrations, 

(a) A has a right of way over B's fields. A must enter the way at either end, and not 
at any intermediate point. 



Sw. 22-25 
S. 23 


S. 24 


S. 25 
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(h) -4 has a right annexed to his house to cut thatching grass in B's swamp. .4^ 
when exercising his easement, must cut the grass so that the plants may not be destroyed, 

23 . Subject to the provisions of section 22, the dominant owner may, 
Right to alter from time to time, alter the mode and place of enjoying 

mode o£, enjoyment, the easement, provided that he does not thereby impose 
any additional burden on the servient heritage. 

Exception , — The dominant owner of a right of way cannot vary his line 
of passage at pleasure, even though he does not thereby impose any additional 
burden on the servient heritage. 

Illiistrat.io7is. 

(a) A, the owner of a saw-mill, has a right to a flow of water sufficient to work the 
mill. He may convert the saw-mill into a corn-mill, provided that it can bo worked by 
the same amount of water. 

(h) A has a right to discharge on TV a land the rain-water from the eaves of 4’.s house. 
This does not entitle .1 to advance his eaves if, by so doing, he imposes a greater burden on 

land. 

(c) A, as the owner of a paper-mill, acquires a right to pollute a stream by pouring in 
the refuse-liquor produced by making in the mill paper from rags. He may pollute the 
stream by pouring in similar liquor produced by making in the mill paper by a new process 
from bamboos, provided that he does not substantially incrc'ase the amount, or injuriously 
change the nature, of the pollution. 

(d) /I, a riparian owner, acquires, as against the lowt'.r riparian owners a pro.scriptive 
right to pollute a strwim by throwing saw-dust into it. This does not entitle ^4 to pollute 
the stream by discharging into it poisonous li<iiu)r. 

24 . The dominant owner is entitled, as against the servient owner, to 

do all acts necessary to secure the full enjoyment of the 
Right to do acts easement ; but such acts must be done at such time and 
to secure enjoyment, such manner as, without detrimont to the dominant 
owner, to cause the servient owner as little inconvenience 
as possible ; and the dominant owner must repair, as far as pi’acticable, the 
damage (if any) caused by the act to the servient heritage. 

nights to do acts necessary to secure the full enjoyment 
Accessory rights. of an easement are called accessory rights. 

Ill a.sfraivms. 

(a) A ha.s an ca.seracnt to lay japes in JIs land to convey water to .Its cistern. A may 
enter and dig the land in order to mend the pipes, lint he must restore the surface to its^ 
original state. 

(h) A has an ea.soment of a drain through iJ's land. The sewer with which the drain 
communicates is altered. A may enter upon B's land and alter the drain, to adapt it to 
the new sewer, provided that he does not thereby impose any additional burden on fi's 
land, 

(c) A, as owner of a certain house, ha.s a riglit of way over B's land. The way is out- 
of repair, or a tree is blown down and falls across it. A may enter on land and repair 
the way or remove the tree from it. 

fdj Af as owner of a certain field, has a right of way over land. B renders the 
way impassable. A. may deviate from the way and pass over the adjoining land of B, 
provided that the deviation is reasonable. 

fej A, as owner of a certain house, has a right of way over B's field. A. may remove 
rocks to make the way. 

(f) A has an casement of support from B’s wall. The wall gives way. A may enter 
upon land and repair the wall. 

ff/J A has an easement to have bis land flooded by means of a dam in /I’ a- stream. 
The dam, is half swept away by an inundation. A may enter upon B\s land and repair the 
dam. 

Liability for cx- expenses incurred in constructing works, or 

penses necessary for making repairs, or doing any other act necessary for the 
preservation of ease- use or preservation of an easement, must be defrayed by 
the dominant owner. 
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26. Where an easement is enjoyed by means of an 
waat*^of work, the dominant owner is liable to make 

repak. compensation for any damage to the servient heritage 

arising from the want of repair of such work* 

27. The servient owner is not bound to do anything for the benefit of 
the dominant heritage and he is entitled as against the 
y- owner, to use the servient heritage in any way 

consistent with the enjoyment of the easement ; but he 
must not do any act tending to restrict tlie easement or 


to render its exercise less convenient. 


Illusti'atioyLs. 

(a) as owner of a house, has a right to lead water and send sewage through Il's 
land. B is not bound as servient owner to clear the water course or scour the .sower. 

(b) A grants a right of \vay through his land to B as owner of a field. A may fee.d 
his cattle on grass growing on the way, provided that B's right of way' is not thereby 
obstructed ; but be must not build a wall at the end of his land so as to prevent B from 
going Ix^yond it, nor must he narrow the way so as to render the exorcise of the right less 
easy than it was at the date of the grant. 

(c) A, in respect of his house, is entitled to an easement of support from B\s wall. 

is not bound as servient owner to keep the wall standing and in repair. Lhit he must not 
pull down or weaken the wall so as to make it incapable of rendering the necessary support. 

fdj A, in respect of his mill, is entitled to a water-course through B’s land. B must 
not drive stakes so as to obstruct the water-course. 

(e) .4, in respect of his house, is entitled to a certain (luantity of light passing over 
B'r land. B must not plant trees so as to obstruct the passage to d’s windows of that 

28. With respect to tlie extent of easements and 
the mode of their enjoyment, tlie following provisions 
shall take effect : — 


quantity of light. 


Extent of ease- 
ments. 


Ss. 26-2S. 
S. 26 
S. 2T 


S. 28 


Easementof neces- An easement of necessity is co-extensive with the 

necessity as it‘ existed when the easement was imposed. 
The extent of any other easement and the mode of its enjoyment must 
be fixed with reference to the probable intention of tlie 
Other casements. parties, and the purpose for which the right was imposed 
or acquired. 

In the absence of evidence as to such intention and purpose — 

Ki^^ht of wav kind does not include a 

^ " right of way of any otlicr kind ; 

(h) the extent of a right to the jiassago of light or air to a certain 
Right to light or window, door or other opening, imposed by a testamen. 
acquired by tary or norutestamentary instrument is the quantity of 
light or air that entered the opening at the time the 
testator died or the nori-testarnontary instrument was made ; 

(c) the extent of a prescriptive right to the passage of light or air to a 
certain window, door or other opening is that quantity 
of light or air which has been accustomed to enter that 
opening during the whole of the prescriptive period 
irrespectively of the purposes for which it has been used ; 

(d) the extent of a prescriptive right to pollute air 
or water is the extent of the pollution at the commence- 
ment of the period of user on completion of which the 
right arose ; and 

(e) the extent of every other prescriptive right and 
the mode of its enjoyment must be determined by the 
accustomed user of the right. 


air 
grant. 


P rose ri p ti v e righ t 
to light or air. 


Prescriptive right 
to pollute air or 
water. 


Other prescriptive 
rights. 
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Sa. 29-32 29, The dominant owner cannot, by merely altering 

ment adding to the dominant heritage, substantially increase 

an easement. 

Where an easement has been granted or bequeathed so that its extent 

S. 29 shall be proportionate to the extent of the dominant heritage, if the dominant 
heritage is increased by alluvion, the easement is proportionately increased, 
and, if the dominant heritage is diminished by diluvion, the easement is 
proportionately diminished. 

Save as aforesaid, no easement is affected by any change in the extent 
of the dominant or the servient heritage. 

Illustrations. 

(ay A, the owner of a mill, has acquired a prescriptive right to divert to his mill part 
of the water of a stream. A alters the machinery of his mill. He cannot thereby increase 
his right to divert water. 

(b) A ha.s acquired an easement to pollute a stream by carrying on a manufacture on 
its banks by which a certain quantity of foul matter is discharged into it. A extends 
his works and tlicreby increa.ses the quantity discharged. He is responsible to the lower 
riparian owners for in jury done by such increase. 

(c) A, as the owner of a farm, has a right to take, for the purpose of manuring his 
farm, leaves which have fallen from the trees on B's land. A buys a field and unites it to 
his farm. A is not thereby entitled to take loaves to manure this field. 

S. 30 30. Where a dominant heritage is divided between two or more persons, 

the easement becomes annexed to each of the siiares, but 
riant hedta increase substantially the burden of the 

servient heritage : provided that such annexation is con. 
sisteut with the terms of the instrument, decree or revenue- procee^ding (if 
any) under which the division was made, and, in the case of prescriptive 
rights, with the user during the prescriptive period. 

Illustrations. 

(a) A house to which a right of way by a particular path is annexed is divided into 
two parts, one of which is granted to d, the other to B. Each is entitled, in respect of 
his part, to a right of way by the same path. 

(b) A house to which is annexed the right of drawing water from a well to the extent 
of fifty buckets a day is divided into two distinct heritages, one of which is granted to A, 
the other to B. A and B are each entitled, in respect of his heritage, to draw from the well 
fifty buckets a day ; but the amount drawn by both must not exceed fifty buckets a day. 

(c) A, having in respect of his house an easement of light, divides the house into 
three distinct heritages. Each of these continues to have the right to have its windows 
unobstructed. 

3 ^ 31 31. In the case of excessive user of an easement the servient owner 

may, without prejudice to any other remedies to which 

cas^ofexcessi^eu^^w! ^ entitled, obstruct the user, but only on the 

servient heritage : provided that such user cannot be 
obstructed when the obstruction would interfere with the lawful enjoyment 
of the easement. 

Illustration, 

A, having a right to the free passage over B's land of light to four windows six feet 
by four, increases their size and number. It is impossible to obstruct the pa.ssage of light 
to -the new windows without also obstructing the passage of light to the ancient windows. 
B cannot obstruct the excessive user. 

CHAPTEIi IV, 

The Distubbance of Easements. 

Right to enjoy- 32. The owner or occupier of the dominant heritage 

32 menr without dis- is entitled to enjoy the easement without disturbance by 
tur banco. other person. 
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Illustration, 5*^ 3Z-37 

A, as owner of a house, has a right of way over B's land : O unlawfully enters on B^s 
laud and obstructs in his right of way. A may sue C for compensation, not for the 
«ntry, bub for the obstruction. 


33. The owner of any interest in the dominant heritage, or the occu, 
pier of such heritage, may institute a suit for cornpensa- 
bance^of eaLment*^^' disturbance of the easement or of any right 

accessory thereto : provided that the disturbance has 
actually caused substantial damage to the plaintiff. 

ExplanaMori J . — The doing of any act likely to injure the plaintiff by 
affecting the evidence of the easement, or by materially diminishing the 
value of the dominant heritage, is substantial damage within the meaning of 
this section and section 84. 


Explayialion II . — Where the easement disturbed is a right to the free 
passage of light passing to the openings in a house, no damage is substantial 
within the rnoaning of this section, unless it falls within the first explanation, 
or interferes materially with the physical comfort of tlie plaintiff, or prevents 
him from carrying on his accustomed business in the dominant heritage as 
beneficially as he had done previous to instituting the suit. 

Explanation III . — Where the easement disturbed is a right to the free 
passage of air to the openings in a house, damage is substantial within the 
meaning of this section if it interferes raaborially with the physical comfort 
of the plaintiff, though it is not injurious to his health. 

Illusfrafions. 

(a) /[ places a permanent obstruction in a path over which B, as tenant of (Vs house, 
has a right of way. Tins is substantial dam:ige to C, for it may affect the evidence of his 
reversionary right to the Gasement, 

(It) A, as owner of a bouse, has a right to walk along one side of TVs bouse. B builds 
a veraudali overhanging the way about ton feet from tbo ground, and so as not to occasion 
any incoiiveiiienet-} to foot*passeiigers using the way. This is not substantial damage to A, 


S. 33 


34. The removal of the means of support to which a dominant owner s. 34 

When cause of is entitled does not give rise to a riglit to recover eom- 

action arises for piensation, unless and until .substantial damage is actually 
removal of support. 


35. Subject to the provisions of the Specific Eelief Act, 1877, sections 
Injunction to re- 52 to 57 (both inclusive) an injunction may be granted to 
strain disturbance. restrain the disturbance of an easement — 

{a) if the easement is actually disturbed, — when compensation for such 
disturbance might lie recovered under this Chapter : 

{h) if the disturbance is only threatened or intend( 3 d, — when tlie act 
threatened or intended mu.st necessarily, if performed, disturb the easement. 


Abate me lit of 36 . Notwithstanding the provisions of section 24, 

obstruction of ease- the dominant owner cannot liimself abate a wrongful 
obstruction of an easement. 

CIIAETEE V. 


The Extinction, Suspension and Eevival of Easement. 

37. When from a cause which preceded the imposition of an easement, S. 37 
Extinction by dis- the person by whom it was imposed ceases to have 
solution of right of any right in the servient heritage, the easement is 
■servient owner. extinguished. 
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Si. 37-39 


S. 38 


S. 39 


Exception . — Nothing in this section applies to an easement lawfully 
imposed by a mortgagor in accordance with sectioji 10. 

Illnstratio7is. 

(a) A transfers Sultanpiir to /> on condition that he does not marry C, B imposes an 
easement on Bultanpur. Then B marries 0, B's interest in Sultanpur ends, and with it 
the easement is extinguished. 

(b) A, in 1860, let Sultanpur to B for thirty years from the date of the lease. B, in 
1861, imposes an easement on the land in favour of C', who enjoys the casement peaceably 
and openly as an easement without interruption for twenty-nine years. B' s interest in 
Sultanpur then ends, and with it C's casement. 

(e) A and B, tenants of O, have permanent transferable in forests in their respective 
holdings, /i imposes on his holding an easement to draw water from a tank for the purpose 
of irrigating 7>'.s land. 71 enjoys the easement for twenty years. Then J ’-s rent falls into 
arrear and his interest is sold. 7>'Ts easement is extinguished. 

[d] A mortgages Sultanpur to B, and lawfully im|)osos an easement on the land in 
favour of C in accordance with the provisions of section 10. 'J’he land is sold to D in 
satisfaction of the mortgage-debt, 'bhe easement is not thereby exlinguisbed. 

Extinction bv re- An easement is oxtinguiished when the dominant 

lease. ^ owner releases it, expressly or impliedly, to the servient 

owner. 

Snell ixdease can bo made only in the circumstances and to the extent in. 
and to which the dominant owner can alienate ttie dominant heritage. 

An easement may be released as to part only of the servient heritage. 

.h'xpla/naliori 7. — An easement is impliedly released — 

(a) wdiere the dominant owner expressly authorises an act of a per- 
manent nature to be done on the servient heritage, the necessary eonseciuenee 
of which is to prevent his future enjoyment of the easement, and such act is- 
done in pursuance of such authority : 

(/;) where any permanent alteration is made in the dominant heritage of 
such a nature as to show that the dominant owner intended to cease to enjoy 
the easement in future. 

Explanation 77. — Mere non-user of an easement is not an implied 
release within the moaning of this section. 


lllif.slratitm.s. 

(a.) .1, ./i <and C are co-owners of a bouse to which au ea.scmeiit is aniioxcd. A without 
tlie eoiibcnt of B and ( releases the easement, 'bhis release is effectual only as iigainst A 
and his legal representative, 

(b) d, grants B an easement over .1.’^ land for the bcnefieial enjoyinent of his house. 
B assigns the house to (\ /> then purports to release the easement. The release is 

ineffectual. 

(r) Aj having the right to discharge- hi.s eavesdropping.s into B\s yard, expressly 
authorizes B to build over this yard to a height which will interfere with the discharge. B 
builds accordingly, d’.s casement is extinguished to the extent of the interference. 

(d) d, having an easement of right to a window, builds up that window with bricks 
and mortar so as to manifest an iutention to abandon the easement permanently. The 
easement is impliedly released. 

(tA A, having a projecting roof by means of which he enjoys an easement to discharge 
b'avesdroppings on B'.s land permanently altera the roof, so as to direct the rain-water into 
a different channel and discharge, it on C’.s land. The easement is impliedly released. 

39. An easement is extinguished when the servient owner, in exer- 
Extinction by re- ^ise of a power reserved in this behalf, revokes the 
vocation easement. 
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40. An easement , is extinguished where it has been imposed for a S*, 40-46 
limited period, or acquired on condition that it shall 
become void on the performance or non-performance of a S. 40 
specified act, and the period expires or the condition is 
fulfilled. 

41. An easement of necessity is extinguished when S. 41 
the necessity comes to an end. 

I LI u Nitration. 

A grants T) a field inaccessiblo except by passing over A's adjoining land, iv afterwards 
purchases a part of that land over which he can pass to his field. The right of way over 
/1\s' land which B had acquired is extinguished. 

42. An easement is extinguished when it becomes incapable of being at S. 42 
Extinction of use- under any circuinsiances beneficial to the 

less easement. dominant owner. 


Extinction on ex- 
piration of limited 
X)criod or happening 
of dissolving condi- 
tion. 

Extinction on ter- 
mination of neces- 
sitv. 


43. Wiiero, by any permanent change in the dominant heritage, the S. 43 
burden on the servient heritage is materially increased 
niarient cannot be reduced by the servient owner without 

dominant horit’a^v-.'. interfering with the lawful enjoyment of the easement, 
the easement is extinguished, unless — 

(a) it was intended for the iieneficial enjoyment of the dominant 
heritage, to whatever extent the easeinent should he used ; or 

(h) the injury caused to tlie servient owner by the change is so slight 
that no reasonable person would complain of it ; or 
(c) the easement is an casement of necessity. 

Nothing in this section shall be deemed to apply to an easement 
entitling the dominant owner to support of the dominant heritage. 

Extinciiiouon per- 44, An easement is extinguished where the ser- S. 44 

manont aUo.rationof vient heritage is by superior force so permanently 
servient heritage by altered that the dominant owner can no longer enjovsuch 
superior force. easernmit : ' ' 

IVovided that, where a way of necessity is destroyed Ivy superior force, 
the dominant owner has a right to another way over the servient lieritage, 
and the jirovisions of Section 14 apply to such way. 

TU us I raisons. 

(a) A grants to /j‘, as the owuier of a certain hou.se, a right to ftsh iu a river running 
through vl’.s’ land. The river changes its course permanently and runs through (7 h’ land. 

B's casement is extinguished. 

(b) Access to a path over which A has a right of way is permaneTitly cut off by an 
earthquake, A's right is extinguished. 

Extinction by des- 45. An easement is extinguished when either S. 45 

truction of either the dominant or the servient heritage is completely 
heritage. destroyed. 

Illustration. 

A has a right of way over a road running along the foot of a sea-eliff. 'Idle road is 
washed away by a permanent encroachment of the sea. Abv easement is extinguished. 


46. An easement is extinguished when the same pierson becomes s. 46 

Extinction by entitled to the absolute ownership of the whole of the 
unity of ownership, dominant and servient heritages. 
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Ss. 46-47 


S. 47 


Illu^iraiions, 

(a) A, as the owner of a house, has a right of way over B's field. /I mortgages his 
house, and B mortgages his field to C. Then C forecloses both mortgages and becomes 
thereby absolute owner of both house and field. The right of way is extinguished. 

(h) The dominant owner acquires only part of the servient heritage : the easement is 
not extinguished, except in the case illustrated in section 41. 

(c) ^Phe servient owner acquires the dominant heritage in connection with a third 
person; the easement is not extinguished. 

(d) The separate owners of two separate dominant heritages jointly acquire the 
heritage which is servient to the two separate heritages; the easements are not extinguished. 

(e) The joint owners of the dominant heritage jointly acquire the servient heritage; 
the easement is extinguished. 

(f) A single right of way exists over two servient heritages for beneficial enjoyment 
of a single dominant heritage. The dominant owner acquires ouly one of the servielft 
heritages. The easement is nob extinguished. 

(fj) A has a right of way over />’s road. B dedicates the road to the public. *4’s 
right of way is not extinguished. 

47, A continuous easement is extinguished when it totally ceases to 
Extinction by enjoyed as such for an unbroken period of twenty 
non- enjoyment. years. 

A discontinuous easement is extinguished when for a like period it has 
not been enjoyed as such. 

Such period shall be reckoned, in the case of a continuous easement, 
from the day on wliich its enjoyment was obstructed by the servient owner, 
or rendered impossible by the dominant owner; and, in the case of a discon- 
tinuous easement, from the day on which it was last enjoyed by any person 
as dominant owner : 

Provided that if, in the case of a discontinuous easement the dorninaiit 
owner within such period, registers, under the Indian Registration Act, 
1877,^' a declaration of his intention to rot;iin such easement, it shall not be 
extinguished until a period of twenty years has elapserl from the date of the 
registration. 

Where an easement can be legally enjoyed only at a (‘nr tain, place, or at 
certain times, or between certain hours, or for a particular purpose, its 
enjoyment during the said period at another place, or at other tirncis, or 
between other hours, or for another purj)ose, does not prevent its extinction 
under this section. 

The circumstance that, during the said period, no one was in possc^ssion 
of the servient heritage, or that the easement could ncjt be enjoyed, or that a 
right accessory thereto was enjoyed, or that the dominant owner was not 
aware of its existence, or that he enjoyed it in ignorance of his right to do so 
does not prevent its extinction under this section. 

An easement is not extinguished under this section — 

( a) where the cessation is in pursuance of a contract between the 
dominant and servient owners; 

(b) where the dominant heritage is held in co-ownership, and one of 
the co-owners enjoys the easement within the said period; or 

( c) where the easement is a necessary easement. 

Where several heritages are respectively subject to rights of way for the 
benefit of a single heritage, and the ways are continuous, such rights shall, 
for the purpos es o f this section, be deemed to be a single easement. 

1 Act III of 1877 was repealed and re-enacted bv the Indian Registration Act, 1908 
XVI of 1908). 
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Illustration, 

A has, aB annexed to his house, rights of way from the high road thither over the heri- Ss, 47^51 
tages .Y and Z and the intervening heritage Y, Before the twenty years expire, A exercises 
his right of way over His rights of way over F and are not extinguished. 

Extinction of 4g. When an easement is extinguished, the rights (if S, 4a. 
accessory rights. accessory thereto are also extinguished. 

Illustration, 

A has an easement to draw water from B's well. As accessory thereto, he has a right 
of way over land to and from the well. The easement to draw water is extinguished 
under section ^17. T he right of way is also extinguished. 


49. An easement is suspended when the dominant owner becomes 
entitled to possession of the servient heritage for a limited 
Suspension of ease- therein, or when the servient owner becomes 

entitled to possession of the dominant heritage for a 
limited interest therein. 


50. The servient owner has no right to require that an easement 
be continued; and, notwithstanding the provisions of 
Servient owner not 26, he is not entitled to compensation for damage 

continuance, caused to the servient heritage in consequence of the 

extinguishment or suspension of the easement, if the 
dominant owner has given to the servient owner such notice as will enable 
him, without unreasonable expiense, to protect the servient heritage from 
such damage. 

Whore such notice has not been given, the servient 

Compensation for is entitled to compensation for damage caused to 

damage caused by • j. i -i. • t i i- • i 

oxtinguishment. ' servient heritage in consequence of such extinguish- 

merit or suspension. 

Illustration^ 


A in exorcise of an ejisomorit, diverts to bis canal tlu; water of B's stream. The 
diversion continued for many years, and during that time the Ix'd of the stream partly 
fills up. A tlicn abandons his easement, and restores the stream to its ancient course. 
/T.s land is consequently flooded. B sues A for compensation for the damage caused by 
the flooding. It is proved that A gave Ji a month’s notice of his intention to abandon 
the easement, and that such notice was suflicient to enable D, without unreasonable 
expense, to have prevented the damage. The suit must be dismissed. 


51. An easement extinguished under section 45 revives (a) when the 
destroyed heritage is, before twenty years have expired, 
Revival of ease- restored by the deposit of alluvion; (b) when the des- 
troyed heritage is a servient building and before twenty 
years have expired such building is rebuilt upon the same 
site; and (c) when the destroyed heritage is a dominant building and before 
tw'enty years have exinred, such building is rebuilt upon the same site and 
in such a manner as not to impose a greater burden on the servient heritage. 

An easement extinguished under section 46 revives when the grant or 
bequest by which unity of ownership was produced is set aside by the decree 
of a competent Court. A necessary easement extinguished under the same 
section revives when the unity of ownership ceases from any other cause. 

A suspended easement revives if the cause of suspension is removed 
before the right is extinguished under .section 47. 

Illustration, 

4, as the absolute owner of field Y, has a right of way thither over B's field Z, A 
obtains from B a lease of Z for twenty years. The easement is suspended so long as A 
remains lessee of Z. But when A assigns the lease to C, or surrenders it to B, the right of 
Way revives. 


S. 49h 


s. sa 


S. 51 



Ss. 52-60 
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CHAPTER VI. 

Licenses. 


S. 52 

S. 53 

S. 54 

S. 55 

S. 56 

S. 57 

S. 58 

S. 59 

S. 60 


52 . Whore one person grants to another, or to a definite number of 
other persons a right to do or continue to do, in or upon 
’‘License” defined, the immovable property of the grantor something which 
would, in the absence of such right, be unlawful, and 
such right does not amount to an easement or an interest in the property, 
the right is called a license. 


Who may grant 
license. 

license. 


53. A license may be granted by anyone in the 
circumstances and to the extent in and to which lie may 
transfer his interests in the property affected by the 


54. The grant of a license may be expressed or implied from the conduct 

of the grantor, and an agreement which purports to 
rt^.wd oHm create an easement, but is ineffectual for that purpose, 

^ I ' • may operate to create a license. 

55. All licenses necessary for the enjoyment of any interest, or the 
exercise of any right, are implied in the constitution of 
such interest or right. Such licenses arc called accessory 
licenses. 

Illustration. 

growing on his land to JU B is entitled to go on the land and take 


Accessory licenses 
annexed bv law. 


A sells the treec 
a wav the trees. 


License 

transferable. 


56. Unless a different intention is expressed or necessarily implied, a 
^ license to attend a place of public entertainment may be 

wnen transferred by the licensee; but, save as aforesaid, a 
license cannot be transferred by the licensee or exercised 
by his servants or agents. 

Jllustraticms. 

(a) A grants Ti a right to walk over /I ’.s field whenever he pleases. The tight is not 
annexed to any immovable property of B. The right cannot be tran.sfcrred. 

(h) The Government grant B a licence to erect and use temporary grain-sheds on 
Government land. In the absence of express provision to the contrary, B's servants may 
enter on the land for the purpose of erecting sheds, erect the same, deposit grain therein 
arid remove grain therefrom. 

57. 


The (rantor of a licence is bound to disclose to the licensee any 
defect in the property affected by the licence, likely to be 
dangerous to the person or property of the licensee, of 
which the grantor is, and the licensee is not, aware. 

58. The grantor of a licence is bound not to do anything likely to render 
the property affected by the licence dangerous to the per- 
son or property of the licensee. 

59, When the grantor of the licence transfers the 
property affected thereby, the transferee is not as such 
l)ound by the licence, 

60 . A license may be revoked by the grantor, 
unless — 

(a) it is coupled with a transfer of property and such transfer is in 


Grantor’s duty to 
disclose defects. 


Grautor’.s duty not 
to remder property 
unsafe. 

Grantor’.s trans- 
feree not bound by 
licence. 

Licence when re- 
vocable. 


force ; 
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(h) the licensee, acting upon the licence has executed a work of a perma- Ss. 60->64 
went character and incurred expenses in the execution. 

Revocation express 6 1 . The revocation of a licence may be express or S. 61 

or implied. implied. 

Illustrations. 

(a) A, the owner of a field, grants a licence to to use a path across it. A, with 
intent to revoke the licence, locks a gate across the path. The licence is revoked. 

fhj A, the owner of a field, grants a licence to JH to stack hay on the field. A lets or 
sells the field to C. The licence is revoked. 

L^enied^ revoked!^ ^ licence is deemed to be revoked — S. 62 

f a) when, from a cause preceding the grant of it, the grantor ceases to 
have any interest in the property affected by the licence; 

(h) when the licensee releases it, expressly or impliedly, to the grantor 
or his representative ; 

(c) where it has been granted for limited period or acquired on condition 
that it shall become void on the performance or non -performance of a specified 
act, and the period expires, or the condition is fulfilled ; 

( d) where the property affected by the licence is destroyed or by superior 
force so permanently altered that the licensee can no longer exercise his right ; 

( e) where the licensee becomes entitled to the absolute ownership of the 
property affected by the licence ; 

(f) where the licence is granted for a specified purpose and the purpose 
is attained, or abandoned, or becomes impracticable; 

(g) where the licence is granted to the licensee as holding a particular 
office, employment or character, and such office, em|)loymont or character 
ceases to exist ; 

(h) where the licence totally ceases to be used as such for an unbroken 
period of twenty years, and sueli cessation is not in pursuance of a contract 
between the grantor and the licensee; 

(i) in the case of an accessory licence, when the interest or right to which 
it is accessory ceases to exist. 

63. Where a licence is revoked, the licensee is entitled to a reasonable s. 63 

, . , . 1 time to leave Ihe pro})erty affected thereby and to remove 

Licensees rights i i i i . .i . . i 

revocation. goods which he has been allowed to place on such 

property. 

64. Where a licence has been granted for a consideration, and the g4 

licensee, without any fault of his own, is evicted by the 
oi/evTctkm^ gj.j^,^tor before he has fully enjo>ed, under the licence, the 

right for which he contracted, he is entitled to recover 
compensation from the grantor. 


Lim. 0 



THE INDIAN LIMITATION BILL (1908). 

STATEMENT OF OBJECTS AND BEASONS.* 


1. One inimecliato circumstance which has moved the (lover nment of 
India to undertake legislation in connexion with the Indian Limitation Act, 
1877, is the hardship which has been caused to the holders of mortgages of 
immovable property, in forms other than what is known as the Lnglish form, 
over a large part of India, by reason of the recent decision of the Judicial 
Committee of the Ih:ivy Council in the case of I'^asudrva v. Srinivasa^ 
(11 C. W. N. .1005). In that case their .Lordships, overruling the decisiotis 
of the Higli Courts of Bora hay, Madras and Allahabad, have advised that 
the period of limitation prescribed by the Indian limitation Act, 1877, for 
suits to enforce payment of money secured by such mortgages, is twelve 
years as iirovided in article 132 of the Beexmd 8(jliedulo of that Act, and not 
the longer period of sixty years prescribed by article J47. In the opinion of 
the Privy Council the latter article applies only to the class of mortgages in 
which a suit may be brought for “ foreclosure or sale, ” th,at is, oidy to 
English mortgages. Previous to this decision, for nearly a quarter of a 
century, the law had been held l)y the High Courts of I.>o?Tibay and of Allaha- 
bad to be that every suit by a mortgagee either for foreclosure or for sale 
was governed by the sixty years’ rule of limitation enacted in article 147, and 
the same view of the law had been accepted by the High &)urt of M’adras and 
by some other High Courts, The effect of tlie decision of the Privy Council 
has bee)i that in the territories within the jurisdiction of tlio al)Ove High 
Courts a number of suits for the enforcement of mortg.agos, which, })cfore the 
decision of the Ihlvy Council, would liave been within time, have been and 
must be dismissed by the Courts on the grounds that they are barred by 
limitation, and that the claims under a still larger number of inortgag(;s have 
become unenforceable owing to the construction thus put on tlie Statute of 
Limitation. This result is undoubtedly hard on mortgagees who have relied 
on the view of the. law taken by tlie High Courts of their Provinces and now 
find themselves debarred of all remedy l)ecauso that view has been decided 
to be incori’ect. The (.government of India arc of opinion that some provision 
should be made to mee4> these cases, and it is accordingly proposed in the 
Bill to allow to tliese mortgagees a period of two years within whicli to bring 
their suits, provided that the whole ];eriod from the dale when tlie money 
secured by the mortgage became due does not exceed sixty yejirs in all. 
Provision is also made for the continuance of pending suits and for tlie 
restoration of suits which have been dismissed on the ground of limitation 
since the date of the Privy Council decision, 

2. Legislation is also necessary to give effect to the recommendations of 
the Cornnjittee on the Code of Civil Procedure. These have been incorporated 
in the present Bill. 

3. It seems desirable also to take tliis opportunity of setting at rest 
some doubts on other provisions of the Limitation Act whicdi have been 
caused by conflicting decisions of the different High Courts. These relate for 
the most part to matters of detail rather ihan to questions of principle, and 

* Ciazette of India, 1908, Part V, page 22. 
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a siifFicient account of the ameuclments proposed in respect Of them will be 
found in the Notes on Clauses annexed to this Statement. 

4. It would be possible to enact the proposed alterations by an amending 
Act. But the Limitation Act of 1877 has been already amended by no less 
than eleven ditfereot enactments. It is clearly desirable to have the whole 
of the statutory law on the subject dealt with in one Act and to clear the 
Statute-book of these scattered enactments. It is proposed for this reason to 
introduce an amending and consolidating Bill, etribodying the alterations to 
which attention has been called, re-enacting the present Act in other respects 
and repealing the various Acts and provisions in which the law is now 
contained. 

The 2nd January 1908. H. EELE EICHAEDS. 


NOTES ON CLAESES. 

The sections and schedules of the Act have been re-arranged, the saving 
and repealing f)rovisions being placed at the end. 

In the Act various suits, appeals and applications are described by 
reference to the number of tlie [)articular section of any Act under which the 
suit, appeal or application in question may be instituted, preferred or made. 
Most of these references an^ to sections of the Code of Civil Procedure, and 
as the majority of t)iese sections have, in the Civil Procedure Code Bill now 
before tlio liCgisljiture, been relegated to Rules which may from time to time 
be altered anri may be different in dill’erent Provinces, it has been considered 
advisable in framing the clausevS and articles in the Bill to avoid these 
references and to render the provisions of the Bill self-contained as far as 
possi ble. 

Clausius of Bill. 

Clause 1 . — It is proposed that S. 33, which provides for suits on mort. 
gages affected })y the Itrivy Council case, should take effect on the passing of 
the Bill, and that the rest of the Act should come into force simultaneously 
with i,he Code of Civil Procedure now before the Legislature. 

Clause 2 . — The definitions have been re-arranged in alphabetical order. 

No. (G) has been added to make tfie term “ moveable prof)erty ” include 
growing croj)S in accordance with tlie ameiidmont proposed in the Civil 
Procedure Code Bill. ■I’his is for consideration. It. was a|)prov 0 d by the 
Select Committee on the Code of Civil l^i’ocedurc of IU03 and was inserted 
in their Draft Bill (Schedule IVj. 

Clause fj . — Words have l)een in.sorted in this clause to include applica- 
tions to which the cbiuse may be made applicable by tfie Code of Civil 
Procedure. This amenfrtnent has the approval of the Special Committee on 
the Code of Civil Procedure? of 1907. 

Clauses 7 and 8 . — The last clause of section 7 witli some verbal rnodifi. 
cations has been placed as a separate clause after clause 8 so as to make it 
clear th:it its provisions are applicable to cases governed by either of the 
clauses 7 or 8. 

Cases of a person entitled to institute a suit or make an application being 
under any legal disability are dealt with by sections 7 and 8 of the Act. 


S. 1 

8. 3 

S. 5, 
Para. 2 

83.7, 8 
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It has been held in a series of decisions of the Madras High Court that 
section 7 applies only to cases where the right to bring a suit or to make an 
application is vested either : — 

(i) in a single individual who is under a disability, or 
(ii) in a number of individuals, all of whom are under a disability. 

These cases are : Seshan v. Tiajagopala, I. L. E, 13 Mad. 230, where 
there was a decree in favour of three persons of whom two only were 
minors, and it was held that section 7 did not apply to an application 
for the execution of the decree : Vigne^ivara v. Bapayya, I. L. E. 16 
Mad. 436, and Moidin v. Beevi, I. L. E. 18 Mad. 38, which were cases of 
suits where some only of several persons entitled to institute them were 
under disability, and it was held, following the case in 1. L. E. 13 Mad. 236, 
that the suits were not governed by section 7 ; Ahinm v. Abdul, I. L. E. 25 
Mad. 26, where Bknson and Bhasiiyam A y yang a n, J J., adopted the same 
construction of section 7 and held that, apart from section 8, the protection 
afforded by section 7 wmuld extend only to cases where each and all of the 
persons jointly entitled to sue were affected by disability at the time from 
which the period of limitation was to be reckoned, and that if any one of 
them was then free from disability, section 7 cannot be availed of by all or 
any of them ; and P, riasam.i v. Krishna, 1. L. E. 25 Mad. 431, where a 
Full Bench of the Madras High Court upheld the same view. 

On the construction put upon section 7 by the Madras High Court, cases 
in which the right is vested jointly in a number of persons of whom some 
only are under any disability must be left to be governed by Section 8 alone, 
and under the latter part of that section, if there is no one among these 
persons who can give a discharge without the concurrence of those who are 
under disability, time would commence to run only from the date when the 
last of thorn becomes free from disability and then, apparently, they would 
have in every case the full xieriod prescriV)ed for the suit or application in 
question, there being nothing in section 8, corresponding to the last clause of 
section 7, to limit the period to three years from the cessation of disability 
or to exclude suits for pre-emption from its scope. 

Clause 8. — There is conflict between the Calcutta, Bombay and 
8 Allahabad High Courts on the one hand and the Madras High Court on the 
other on the question, whether an application for the execution of a deoee 
can be saved from limitation by the fact of mine only of the decree- holders 
being under a disability. In Anundo v. Amindo, I. Ij. E. 14 Cal. 50 ; Surjo 
v. Arun, I. Ij. E. 28 Cal. 465 ; (iryvind v. Tatia, L L. E. 20 Bom. 383, and 
Zamir v. Sunder, 1. L. E. 22 All. 199, it has been held that a disability of 
some only of several joint decree-holders w^ould save an application for the 
execution of the decree from being barred ; while the Madras High Court, in 
Seshan v. Bajagopala, I. Ij. E. 13 Mad. 236, and in Periasami v. Krishna, 
I. L. E. 25 Mad. 431 F. B., has held the contrary. The High Courts of 
Calcutta, Bombay and Allahabad hold that the case comes under section 7, 
hut the Madras High Court holds that it comes neither under section 7 nor 
under section 8. If the right view of section 7 is that it deals only with 
cases, wliere the person, or all the persons if there are more than one, entitled 
to bring a suit or make an application, is or are under disability, the case in 
question should prox)erly be dealt with by section 8 ; all the High Courts 
are agreed that one of several joint decree- holders cannot give a valid dis- 
charge without the concurrence of the others ; but the Madras High Court in 
the Full Bench case felt a difficulty in bringing the case under section 8, for 
the reason that apj^lications are not mentioned in that section while they 
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are in section 7. In the course of hia jucigiuent in the case Bhashyam 
Ayyangak, J., observed that the addition of words suggested in this amend- 
ment would bring the case in question within the operation of section 8 
(I. L, E. 25 Mad. 431, at p. 442), g 

Clause 9, — This is the last paragraph of section 7. last para. 

Clause 11. — The proposed amendment is intended to remove certain S. 10 
doubts. 

It has been held in some cases that this section does not include a suit 
for an account of the trust property. 

In Saroda v. Brojo, I. L. E. 5 Cal. 910, property had been vested in the 
defendant upon trust to manage it and maintain the plaintiff out of the 
profits during his minority and to make it over to the plaintiff* on his attain- 
ing the age of majority ; the suit was for a decree directing the defendant to 
account for all such property, and the profits, receipts and disbursements 
connected therewith. It was held by WHITE and Maclean, JJ., that the 
object of the suit not being to recover any property in specie, section 10 did 
not apply. A similar view was adopted in Advocat.^ -G eneral v. Bai Punja.. 
bai, I. L. E. 18 Bom. 551 (at pp. 566, 567), where the claim was against a 
trustee for an account of income and disbursements in respect of trust- 
property and for the balance if any. In Hurra v. Tarini, I. Ij. E. 8 Cal. 766, 
however, Wilson, J., directed an account and in a manner doubted the 
correctness of the rule laid down in I. L. E. 5 Cal. 910, and in Nistarini v. 

Nandlalj I, L. E. 30 Cal. 369 (at p. 384), a trustee was directed to render 
accounts irrespective of any question of limitation. In liauga v. Baba, 

1. L. E. 20 Mad. 398, the question whether section 10 applied to a suit 
charging breaches of trust and claiming an account was regarded as a some- 
what doubtful question and was left open. 

Section 8, clause 1, of the Trustee Act, 1888 (51 k 52, Viet., c. 59), saves 
from the bar of limitation a claim against a trustee *‘to recover trust. property, 
or the proceeds thereof still retained by the trustee, or previously received 
by him and converted to his use." It has been held that actions against 
expres.s trustees claiming an account of such property cannot be barred by 
the Statute of Limitations : Bochef oucauU v. BousL^ad, (1897) 1 Ch, 196, at 
p, 208 ; North American Co. v. Watkins, (1904) 1 Ch. 242. 

Clause 15. — This is section 14 of the Act. The second paragraph of S. 14 
this section is omitted as it is proposed in the Civil Erocedure Code Bill to 
leave out the provision relating to staying proceedings contained in section 20 
of the present Code of Civil Procedure. 

Clause 16. — Words are proposed to be inserted in the clause so as to 8. 16 
make its iirovisions applicable to cases where the execution of a decree has 
been stayed by injunction or order. 

This section is not apiilicable to cases of applications for ex('cution of 
decrees : Rumjiah v. N anjappa, 1. L. E. 26 Mad. 780, 782, aitliough in 
Beni V. SiiTja, I, L. E. 26 All. J40, the High Court of Allahabad in corniait- 
ing the jioriod of limitation for an application for execution of a decree 
allowed the period, during which an injunction staying execution was in 
force, to he excluded; it is not, however, clear upon the judgment under what 
provision of the Act this exclusion was allowed. 

The Courts have in many cases, where the execution of a decree has 
been stayed by an injunction or order relieved the decree. Iiolder from the bar 
of limitation by treating the ap[)lication made after the withdrawal of the 
injunction or order as an application to revive or continue some previous 



xxxviii Statement op Objects and Eeasons 

application; Kalyanbhai v. Glianesliam, I. L. R. 5 Bom. 29, p. 34 et seq.\ 
Nixrayan v. Sono, I. L, R. 24 Bom. 345 ; Ismr v. Ahdul, I. L. R. 4 Cal. 415 ; 
Hurronaih v. Chuni, I. L. R. 4 Oal. 877 ; Ashraf v. Bepin, I. L. R. 30 Cal- 
407, at pp. 411, 413; Gurudeo v. Amrit, 1. L. R. 33 Cal 089; Lahhmi v. 
Balam^ 1. Ij. R. 17 All. 425, and Qamar'iiddin v. J a wahir, I. L. R, 27 All. 
334 P. C., may be cited asi instances. 

But it is not always possible by this method to relieve an applicant for 
execution, in cases where execution has been stayed by reason of an order of 
Court, from the bar of limitation ; as for instance in cases where there w-as 
no pending application for execution at the date of the injunction or order 
iSarup V. Watson, 0 C. W. N. 735); or where the previous application had 
been dismissed after the removal of the bar but before the date of the fresh 
application {JJuJchiram v. Jogendra, 5 C. W. N. 347). 

In the coarse of tlieir judgment in liungiak v. Nanjappa, I. L. R. 26 
Mad 780, Benson and Buasiiyam Ayyangak, JJ., observed as follows : 'It 
is only reasonable and ju-oper that in computing the period {:)f limitation 
prescribed for an application for execution of a decree, the time during which 
the attaching decree- holder, prosecutes a suit under section 283, or during 
which execution of the decree or a iX)rtion of it has been stayed by injutiction 
or otherwise, should bo excdudod.” (at p. 783). 

Clause -18 . — The addition of this Clause was recommended in tlie Civil 
New Procedure Bill of 1903. Bi their report tlie Select Committee observed as 
follows : 

“in proposing an additional section (iGA) we have acted on the view 
that the puriX)S 0 of clause 424 (section 424 of tlie Code of Civil l^rocedure) 
is to give noti(;e and facilitate compromise, but not to shorten the period of 
limitation. Where, for exampde, tlie period of limitation is only thirty days, 
the deduction of two months on account of notice negatives tlie right of suit.” 

Clanse 27. — There is a conflict between the Madras High Court and tlie 
8*19 other High Courts on the question whether the provisions of Seel ion 19 apply 
to applications for execution of decrees ; the Madras lligli Court has Jinswered 
the question in the negative; Barn a v. Venkatu, 1. L. R. 5 Mad. 171 In B. ; 
Sreeni vasa v. Bonusivaviy, L I j. R. 28 Mad. 40; and the otlier High CourLs 
have answered it in the afiirmative: Briinbak v. Kashinatli, 1, I*. R. 22 Bom. 
722, 727; Venkatra.o v. Bijesing, 1. L. R. 10 Bom 108; Barn v. Jakur, 
I, Ij. R. 8 Cal. 716 ; [I'orce v. Maiiorned, I. B. R. 9 Cal. 730 ; \ orendra v. 
Bhupendra , I. Ij. R. 23 Cal. 37B 387 : Jiamliit v. Satgur, I. L. R, 3 All. 247 
.P. B. ; Jankl v. (diidam, 1. B. R. 5 All. 201 ; Bateli v. (iopal, I. B. R. 7 All. 
424 ; M uhawmad v. Payag, I. B. R. 16 All. 228 ; Ikhagat v. Ciiint, l^unj. 
Record No. 28 of 1885 ; Bfiagaladl y v. Aslndosh, 8 C. W. N. 470. 

It may be observed that under section 8 , 37 & 38 Yict., c. 57, the right 
to take proceedings to enforce a judgment may be saved by acknowledgment 
or payment : Jay v. Jolru stone, (1893) 1 Q B., p. 25 on appeal, p. 189, where 
at p. 190, Bindley, Ij. I., opened his judgment with the following remark : 
“The question raised by this a[)peal is a very important one, namely whether 
proceedings can be taken to enforce a judgment after twelve years, there 
having been no payment or acknowledgment in the meantime.” 

The propo.sed amendment is intended to make it clear that the provisions 
of the clause apply to applications for the execution of decrees. 

Clause 22. — The expression “produce of land” may nob include rent paid 
S . 20 by tenants in occupation of the land. (See Uvivier v. Abdul, I. B. R. 2 Mad. 
165). Tlie proposed amendment will remove the doubt. 
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There is a conflict between the Calcutta and the Madras High Courts on 
the one hand and the Allahabad High Court on the other on tlie question 
whether the word “debt” in this section includes what may be called a 
judgment-debt ; the Calcutta and the Madras High Courts answering the 
question in the negative: Kadcr B'ux v. Uour, 6 C. W. N. 766; Prriasami v. 
Krishna, 1. L. K. Mad. 481, 442 ; Knppu y. Bengu, I. L. li. 27 Mad. 608 ; 
Srinivasa v. Fonnu, 1. L. li. 28 Mad. 40 and the cases of Kaly v. TIeera, 
I. L. R. 2 Cal. 468 and Mungal v, Shavia, 1. L. B.. 4 Cal. 708, decided under 
sections 20 and 21 of Act IX of 1871; and the Allahabad High Court 
answering it in the affirmative : lioshan v. Mata, I. L. R. 26 AIL 86; Janki 
V. (ihulam, I. L. R. 5 All. 201; llamhit v. Satgur, 1. L. R. 8 AIL 247; 
M'uharnrnad v. Payag, I. L. R. 16 AIL 228; AshanuLlah v. l^akkhini ,1. L. E. 
27 AIL 575. It seems that acknowledgments and payments should in this 
respect have the same effect, and it tnay be observed that under section 8, 37 
& 88 Viet., e. 57, a payment would save the right to take proceedings to 
enforce a judgment : Jay v. Johnstone, (1893) 1 Q. B. 189. 

The explanation is added to remove this conflict. 

Cla/usc 2/i (I ). — There is a conflict of authority on the question whether 
a guardian of a minor is an agent within the meaning of these sections. In 
TUI lick v. Ch/n tfa, I. h. R. 26 All. 598, it was held that a payment made by 
a natural guardian of certain minors of interest duo on a bond executed by 
their deceased father did not meet the requirenients of section 20 ; in 
W'ajibun v. Kadir, 1. L. R. 18 Cal. 292, it was held that an acknowledg- 
ment given by the natural guardian of a minor was not enough to give the 
(?reditor a fresh period of limitation, and the same view was taken in Maha^ 
ran a. v. Widilal, T. I;. R. 20 Bom. 61. On the other hand, in Annapagauda> 
V. Sanga, 1. L. R. 26 Bom. 221 IL B., it was held that a payment made or 
acknowledgment given by a guardian appointed under Act Vlll of ‘j890, if it 
was within tlie powers of the gnai'dian under section 27 of the Act, would be 
suflicient ; jiayment made by such a guardian who had borrowed money on a 
bond for the benefit of the minor was held to be a good payment under 
section 20 : Xoi'cndra v. llaicharan, 1. L. R. 29 Cal. 647 ; and an acknow- 
ledgment made in the course of certain execution proceedings by the jfleader 
of a minor judgment-debtor was lield to be within the requirements of 
section 19 in Xarrndra v Binipendra, 1. Ij. R. 28 Cal. 374, at p. 887 ; and 
in Sohhanadri v. Srirarnvlu, T. B. R. 17 Mad. 22.1, an acknowledgment made 
by a natural guardian was held to meet the requirements of section 19, in 
Pel/ M oh aran f v. Collector of J Jav ah, 1. B. R. 17 All. 198 V. C., an acknow- 
ledgment made by the Court of Wards on behalf of a person who had been 
declared disqualified on her own application was held to be sufticiei’.t ; it may 
be doubled, liowover, whetlier such, a disqualified proprietor is a person 
under disability in the same sense as a minor or an idiot or an insane person. 

It may be observed that acknowledgments and payments made by 
guardians and managers are almost always made for some Ijenetit to the 
estate of the person under disability, e. g., to avert an impending suit; it 
would lie manifestly unfair after a creditor has, at the request of the guardian, 
accepted a jnxyment or an acknowledgment and refrained from suing at once, 
to allow the minor afterwards to say that the creditor’s rouiedy has liecome 
barred. 

The addition of this sub-clause will remove the conflict. 

Cla/usc 24 . — The proposed amendment is recommended in the fourth 
schedule annexed to the Civil Procedure Code Bill, 1907. In the notes 
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annexed to their report, the Special Committee made the following observa- 
tion with reference to this amendment : 

‘‘The Committee have amended section 22 of the Limitation Act to* 
supply an omis^sion which has been noticed by the High Courts, namely, 
the af)senco of any provision with regard to a devolution of interest pendenU 
lite where it takes place otherwise than by reason of death. The section a& 
amended will include not only cases in which a devolution of interest takes- 
place pmdente lite owing to death but also other cases in which such de- 
volution occurs.” 

It is also proposed to save cases where plaintiff has been made a defen- 
dant or vice versa from the operation of this clause : Jibanti v. GoJcul, I. L. R. 
19 Cal. 760; Khaden v. Rama, I. L. R. 17 Mad. 12. 

Clause 28 . — A clause has been added to provide a rule for the acquisi- 
tion of easements against the Government. 

It is the last clause of section 15 of the Indian Easements Act, V of 
1882. There is a conilict on the question w^hether section 25 applies against 
the Government. In Arzan v. Rakhal, I. L. R. 10 Cal. 211, 219, Gakth, 
C. J., went on the assumption that it did; whereas in Secreiary of State v. 
Mathura Bat, I. L. R. 14 Bom. 213, and Viresa v. Taitaya, 1. L. R. 8 Mad. 
467, it has been held that it does not. 

Sixty years is the period of limitation applicable against the Govern- 
ment. 

Illustration (b) has been omitted as it has been pointed out that it 
goes beyond the terms of the section which does not I’equire ‘‘actual user” : 
Koylas v. Sonai/un, I, L. R. 7 Cal. 132. 

This illustration does not occur under section 15 of the Indian Ease- 
ments Act, V of 1882. 

Clause 31 . — Portions of section 2 have been omitted as unnecessary, 
having regard to the provisions of the General Clauses Act, 1897, sec- 
tion 6 (a), (c) and section 8. 

Sub..clause (2) (b). — The Madras Regulation, YI of 1831, has been 
repealed except as to the scheduled districts in Madras by the Madras Here- 
ditary Village-offices Act (Mad. Act HI), 1895. This Act, hovvevcir, clearly 
provides special rules of limitation for suits, appeals and applications, making 
certain sections of the Limitation Act applicaldo thereto. Sub-clauso ( 1) (b) 
will therefore save the periods prescribed by this Act from being altered or 
affected by anything herein contained and it need not be specifically 
mentioned. 

Stibudause (3). — The sections of the Act corresponding to clauses 28 
and 29 of the Bill w^ere repealed by the Indian Easements z\ct, V of 1882,. 
in the Provinces to wliitdi it api)Iies ; this sub-clause is added to provide that 
these provisions of the Bill shall not affect the Easements Act. 

Clause 32. — This clause provides for cases in respect of which the period 
of limitation has been sliortened by the Bill. It proceeds on the lines of the 
last clause in section 2 of the Act (now repealed by the Repealing and 
Amending Act, 1891). 

Claus e 33 (I). — Tlie Privy Council has held in the recent case of Vasu. 
d^’va v. Srinivasa, 11 C. W. N, 1005, that article 147 (providing a period of 
sixty years) is apidicable only to suits on English mortgages, and that suits 
on all Ollier mortgages arc governed by the twelve years’ rule contained in 
article 132. Previous to this decision, the law, as laid down in the decisions 
o jthe High Courts of Bombay, Madras and Allahabad, was that article 147 
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applied to every suit by a luortgafjee in which he asked either for foreclosure 
or for sale : Motiram v. V aital^ I. L. B. 13 Bom. 90 F. B.; Datto v. Vithu, 
I. L. B. 20 Bom. 408 F. B, ; Narayana v. Venkata, I. L. B. 25 Mad. 220 
F, B. ; Shib v. (•anga, I. L. E. 6 All. 551 F. B. 

The result has been that in the said territories a large number of mort> 
gage. suits for which the period of limitation had hitherto been believed to be 
sixty years would be found to be barred by limitation. 

This sub. clause is meant to provide for these suits, as also for the con. 
tinuance of pending suits. 

Clause 33 (2). — This sub-clause is supposed to provide for the restora- 
tion of suits of the description mentioned above which have been dismissed 
on the ground of limitation since the date of the Privy Council decision. It 
proceeds on the lines of section 12, Act XXIIl of 1861. 

Clause 34 and Sch dale III . — The Indian Limitation Act, 1877, and 
the several general enactments amending it are proposed to be repealed. 


NOTES ON SCHEDULES. 

Schedule I. 

This is Schedule II of the Act. The existing numbering has been 
retained as far as possible. 

Article 5 . — This amendment has been proposed in th(3 fourth schedule 
of the Civil Procedure Code Bill, 1907. Clause 128 if) of the Civil Proce- 
dure Code Bill proposes to authorize the framing of rules extending the sum. 
mary procedure to the trial of suits other than suits on negotiable 
instruments. 

Article 11 , — The article is proposed to be amended so as to provide for 
all cases in wliich the Civil Procedure Code Bill proposes to give a right of 
suit to challenge orders passed in proceedings relating to resistance and 
obstruction to the delivery of possession of pro])erty to a decree-holder or to 
a purchaser of i)roperty sold in execution of a decree and to dispossession 
in such delivery of possession. 

Article 33 has been divided in order to preserve the numbering of the pre- 
sent Act, 

Article 34 of the Act is proposed to be omitted. 

A wife, even if a minor, should not be looked upon by the law as a chat- 
tel and an object of possession. The Civil Procedure Code Bill of 1907 has left 
out the provision relating to decree for the recovery of a wife(0. XXI, B. 32). 

Article 35 of tlie Act is also proposed to be omitted. 

The scope of this article is very limited. It does not apply to cases 
arising under the Indian Divorce Act. The Allahabad High Court lias held 
that it d(')es not ap{)ly to l linclus or Muhammadans, as llioir personal law 
does not require an antecedent de3mand to sustain a suit for rest itution of 
conjugal riglits, nor make restitution unenforceable against a niuau', and it 
has further held that the withholding of conjugal rights by eitlter |»arty is a 
continuing wrong, and that a claim for restitution cannot be barred by 
limitation : Bin da v. KavnsiHa, 1, L. K. 13 Ail, 126, 146. Tlie same view 
was taken in Bai San v. Sankla, I. 1j. B. 16 Bom. 714. Tliese views have 
been so far modified by the rulings of the Calcutta and Madras High Courts 
and by the later rulings of the Bombay High Court as to make the article 
apjplicable to Hindus and Muhammadans in cases of suits preceded by 
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demand and refusal as mentioned in the third column : DhunjihJwy v. 
H rrahai, 1. Ij, E. 25 Bom. 644 P. B. ; Asirmmissa v. Buzloo, I. L. E. 34 Cal. 
79 ; Saravanai v, Foovayi, I. L. E. 28 Mad. 436. The operation of the 
article inay be easily avoided by a party if he simply refrains from making a 
demand whicli, it may be noted, is not under the Hindu or Muhammadan 
law necessary to give rise to a cause of action. It is a very usual thing in 
Hindu and Muhammadan families for a wife to go and stay with her ])arent3 
or brothers and the effect of this article is that if owing to any domestic 
quarrel the wife should in a lit of temper refuse to return, the husband would 
be compelled to take the matter into Court within two years. 

Article 44. — The article is proposed to be amended so as to be applicable 
A. 44 to all transfers of property. 

It lias been field in one case that the word “sale” does not include a 
mortgage or a lease : liamausar v. Iiagliuhar , I. L. E 5 All. 490. 

Arhclo Go. — There is conflict on the question whether money deposited 
A. 60 with a banker is a loan or a deposit. 

In Jhhw V. Jihiivi, I. L. E. 16 Cal. 25, Wilson, J., held that it is a 
deposit and not a loan within the meaning of article 59. 

In ] cha V. Nat ha, I. L. E. 18 Bom. 338, it was held that a deposit with 
a banker is ordinarily a loan. 

In J ’liaravi v. Ganga, 4 All. Law Journal 628, it has beeai held that 
ordinary dealings between native bankers and their customers are matters of 
loan within the moaning of article 59. 

In M unclit'rji V . Dorahji, I. lii. E. 19 Bom. 775, and Perundarvi v. 
Nanimali'dr, I, L. E. 18 Mad. 390, at p. 394, it was hold that whether a 
particular transaction was a loan or a deposit w^ould depend on the facts of 
each case. 

The amendment suggested would bring the law into conformity wdth the 
view taken by ordinary men of business in this country. 

Ariich' 00 . — It Wiis held in Patahhi v. liamayya, L L. E. 20 Mad. 23 
A. 99 that this article could not apply to a case whore not the whole hut only a 
part of tlie money due under a joint decree was realized from t he plaintiff by 
the sale of his property by the Court and that it was doubtful whether such 
a case fell under article 61 or under the general article 120, 

In Tlaja of V Izia/nagram v. Raja Satrucherla, I. L. E. 26 Miad. 686, at 
p. 716, Biiashvam AYYANGAR, J., pointed out that a strictly granimatical 
and literal interpretation of this article would lead to anomalous if not 
absurd consequencaDS, and observed that he would be strongly inclined to read 
the section as if after the words “had paid” there w^ero the words 'on account 
of.” He hold that each time that an amount is paid, by or levded from the 
party seeking contribution in excess of his share, he has a right of suit for 
contribution in respect of such payment. Eeferring to this case Stanlp: Y, C. J., 
in Jb/i Hasan v. Brtjbhukan, 1. L. E. 26 All. 407, observed as follows ; “it 
seems to me very questionable wliether the learned Judge has not taken too 
great a liberty of interpolation with the article in question” — p, 425, 

The question wdjether the word “paid” in article 100 of Act IX of 1871 
(which corresponded to the present article 99) covered a case where money 
was realized by the sale of plaintiff’s property was left in doubt by MlTTER 
and Maclean, JJ., in Fuckr nddin v. Mohima, I. Ij. E. 4 Gal. 529. 

Tlie amendments proposed would meet the points indicated above. 

Article 111. — The amendment proposed will make it clear that this article 
is applicaldo only to suits to enforce the personal liability of the purchaser. 


A. Ill 
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It has been held by tlie High Courts of Bombay, Madras and Allahahad 
that a suit by an unpaid vendor to enforce his charge on the land for the 
uni^aid purchase-money is governed by article 132 and not by this article : 

Chunilal v. Bai Jrtha, I. L. R. 22 Born. 846; V'i7^achand v. Ku^naji, 1, L.R. 

18 Born. 48 ; liar v. Mnhamdi , I. L. R. 21 AIL 454; liavia krislina v, 
Suhrahmania, I. L, IL 29 Mad. 305 F. B. overruling Batemn v. Soundra, 

I. L. li. 21 Mad. 141, and Avuthala v. Dayumma, 1. L. K. 24 Mad. 233. 

Article 110 . — It is proposed to amend this article so as to exclude from A. 116 
its operation suits for arrears of rent payable under a registered lease. 

There is conflict on the question whetlier a suit for arrears of rent due 
under a registered lease is governed by this article or by article J 10 which 
provides three years for suits for arrears of rent. The Calcutta High Court 
has held that such suits, if not governed by the Bengal Tenancy Act (that is, 
if the rent is not due in respect of agricultural lands) would come under 
article 116 and not under article 110 ; (Avu'sh v. Adarinou i , 1. L. li. 15 Cal. 

221 ; Baneegnnge Coal Company v. Jadmiaih, I. B. B. 19 Cal. 489 ; suits for 
rent due under a registered contract are also held to be governed by article 116 
by the Madras High Court : l ytiiUmga v. I'hetchAina, I. L. B. 3 Mad. 76. 

The Allahabad High Court has, Jiowever, held that such suits are governed 
by article 110, which specifically deals with suits for arrears of rent: 
Ihivmarain v. Kavila, I. L. B. 26 AIL 138. 

The ruling of the Calcutta and Madras High Courts would reduce the 
scope of article 110 to cases of tenancies for a term not exceeding one year 
and monthly tenancies, as all other tenancies nmst be created by rc3gistered 
instrument. 

Article 118. — The amendment is proposed to remove a conflict of A. 113 
authority, and it adopts the view taken by Bhasiiyam AT YANGAU, J. 

In a, suit to set aside an adoption where hut for the adoption the estate 
Nvould be in a Hindu female, a remote reversioner has been held to claim 
through the presumptive reversioner in the following cases :~Aifyadori v. 

Solai, I. L. B. 24 Mad. 405 ; Chiriirolu v. idiirnvolu, 1. Jj. B. 29 Mad. 390 
F. B. ; 1 Jar Hath v. Mandily 1. L. B. 27 Cal. 379, at p. 403 ; Briinrasa v. 
n anmant, I. Ij. B. 24 Bom. 260, at j), 266 ; Siddkestvar v. Sham Cliand, 23 
W. B. 285 (decided under Act IX of 1871); Mrinrnoyee v. Bhoobim, 23 VV. B. 

42 (decided under Act XIV of 1859). 

The contrary view has l)een taken in the following cases — AhinuHh v. 
ilarinal h , 1. L. B. 32 Cal 62, at p. 71 ; Bagwanta v. Suhlii, 1. Jj. B. 22 All. 

33, at pp. 44, 45. 

In the case of Chiruvolu v. Cliiruviduy 1. L. B. 29 Mad. 390 L'. B., 
however, the C!ourt observed that in suits relating to tlie alienations by a 
qualified owner (such as a Hindu widow) the presumptive reversioner cannot, 
on the current of authority, bo hold to represent remote reversioners (at 
p. 411). The conflict, tlierefore, is limited to suits relating to adoption. 

Article 103. — The amend meid. is recommended by the Special Committee 
on the Civil Broceduro Code Bill, 1907. 

Article 100. — The amendment is recommended by the same Committee. A. 166 
In the notes on Schedules annexed to their refiort they observe as follows : 

“The Code [s. 312] contemplates the confirmation of a sale of iraraove. 
able property immediately on the expiration of the thirty days allowed by 
article 166 of the Limitation Schedule. But the ])eiiod allow^ed for an 
ax)plication to set aside a sale on the ground iliat the judgment-debtor had 
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no saleable interest therein is sixty days [article 172]. The result is that in 
some Provinces the confirmation of a sale is delayed for sixty days; whilst 
in other Provinces, sales which have been already confirmed are liable to be 
set aside. The Committee think that in the matter of limitation an applica- 
tion under section 313, should be brought into line with an application under 
section 312, and they therefore propose to repeal article 172 and to amend 
article 166 so as to include application under section 313." 

Articles 171, 17 ^. — Article 171 of the Act has been broken up into 
these two articles. References to the sections have been omitted and words 
have been added to describe the order of dismissal referred to. 

Article 172 of the Act is omitted from the Bill. 

Article 174 of the Act is omitted as it has been repealed by the 
Provincial Insolvency Act, 1907, with effect from the 1st January, 1908. 

Articles 176, 177 . — These two articles have been substituted for the 
three articles in the Act. Article 177 is recommended by the Special 
Committee of 1907. 

Article 179.— In article 177 of the Act the description of the application 
intended to be governed by it does not seem to be accurate. 

Section 598 of the Code deals with the application to be made by an 
intending appellant; section 603 deals with the admission of the appeal. 
Section 598 requires that the application should pray for a certificate that 
the case is a fit one for appeal; section 603 does not require that any 
application should be made for the admission of the appeal. 

It may bo noted that the word may in section 603 of the present Code 
has been replacc^d by the word shall in O. XLIV, B. 8, of the Code of 
Civil Procedure Bill, 1907. 

Article 181, third column, clause 2 . — There is conflict on the question 
whether, where an appeal has been withdrawn, time would run from the date 
of withdrawal of the appeal or from the date of the original decree. 

In Peria v. LaksJwii, I. L. R. 30 Mad. J, F. B., it has been held by 
the Madras High Court that in case of an appeal which has been Withdrawn, 
time should run from the date of the order of the Appellate C(jurt dismissing 
the appeal on such withdrawal. 

The Bombay High Court has on the other hand held that when an 
appeal is withdrawn time would run from the date of the original decree: 
Abdul V. Moidin, 1. L. B. 22 Bom. 500, at p. 506. 

Article 181, third column, clause 4 . — There is conflict on the question 
whether when a decree has been amended, time for an application for 
execution would run from the date of the decree or from the date of the 
amendment. 

In Kali Prasanna v. Lai Mohan, I. L. B. 25 Cal. 258, the ap})lication 
for amendment (to include in tlie decree certain costs wdiich lurd been 
awarded by the judgmenl) w'as regHrdcd as an ap|)lication for 3'eview ; the 
samf3 view was takeii in I enkaia v. i enkaia, 1. L. B. 24 Mad. 25, where the 
apj)licatioD was to aTtiend the amount of costs entered in decree; and in 
Aniar v, Asad, I. li. B. 32 Cal. 908, it was held that time would run from 
the date of amcndmetit as tlie amended decree wais the final decree to be 
exoculed. 

The Allahabad High Co\n't on the other hand has held that an 
application under section 206 of the Code of Civil Procedure to amend a 
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decree so as to bring it into conformity with the judgment is not an 
application for review, and that time will run from the date of the decree as 
originally drawn up : Ashamillah v. Dakkhini, 1. L. B, 27 All. 575; Kallu v. 
Fahimauy I. L. B. 13 All. 324 ; Miihamvtad v. Muhammad, I. L. B. 17 All. 
39; and Daya v. Nanhi, I. 1j. B. 20 All. 304. 

Articl:* 181, third column, clause 6. — There is conflict on the question 
whether the date referred to in tfiis clause is the date of the order of the 
Court directing notice to issue or the date on which the notice actually issues 
from the Court, some time being usually taken in the drawing up and signing 
of the notice. 

The Calcutta and the Madras High Courts have held that the date of 
actual issue is meant : Kedaresivar v. Mohin, 6 C. W. N. 656; Jlata?i v. Di b, 
10 C. W. N. 303 ; Ch ravath v. Koivath, I. L. B. 30 Mad. 30. 

The Bombay and the Allahabad 13 igh Courts have held that where 
notice has been issued time would run from the date of the Court’s order to 
issue the notice : (iovind v. J )ada, I. L. B. 28 Bom. 416; / amodar v. Sona ji, 
I. L. B. 27 Bom. 622 ; Udit v. Itampertab, (1881) 1 All. W. N. 120. 

Schedule II. 

This schedule specifies the territories in which previous to the recent 
decision of the Privy Council (11 C. W. N. 3005) the law was held to be that 
the period of limitation for every suit by a mortgagee, whether he asked lor 
foreclosure or for sale, was sixty years as provided by article 147 and not 
twelve years as provided by article 132. 

The list is not exhaustive as it is not definitely known whether there 
are not other Provinces or Districts where the same view of the law prevailed. 

Schedule III. 

The enactments proposed to be repealed are specified in this schedule. 



THE INDIAN LIMITATION BILL (1908). 

THE SELECT COMMITTEE’S BEPOET.'- 

following Report of the Select Gominittee on the Bill to consolidate 
and amend the law for tlie limitation of Suits, and for other purposes, was 
presented to the Council of the ( iovernor-General of India for the purpose of 
making Laws anti Regulations on the 20th March, 1908 : — 

LEGISLATIVE DEPARTMENT. 

Wk, the under.signed, Aleinbers of the Select ConiTnittee to wliich the 
Bill to consolidate anti amend the Ijaw for the Limitation of Suits, and for 
other purposes was referred, have considered the Ihll and the i)apers noted in 
the appendix, and have now the honour to submit this our Report, with the 
Bill as amended by us annexed thereto. 

2. Tliis Bill does not jiurpoi't to be a general amendmcmt of the Law of 
Limitation and we have not troa.ted it in that sense. The objects of it are to 
consolidate the law, which at present is scattered tlirougliout a series of 
enaxdments, to chiar up some jioints of doubt on wliich conflicts exist Iietwoen 
the various High Courts, to make some amendments wliich are ancillary to 
the Code of Civil Procedure Bill lately passed by Council, and to remove the 
hardshif) caused by a recent decision of the Privy Council in regard to the 
period of limitation for certain suits on mortgages. The criticisms on the Bill 
raise a number of other points and make various suggestions for wider reforms, 
but we liave rejected these criticisms and confined ourselves to the objects 
stated. 

3. In the notes on elatis:\H in the followdng para, graph we have dealt with 
the amendment of the law contained in the Bill as circulated for opinion, but 
there are two points on which after the fullest consideration we suggest further 
amendment and to them wo desire to invite particular attention. Tlie lirst 
of them relates to clause 6 of the Bill, which corresponds with section 7 of 
the existing Act. Ihider that clause a minor is entitled to claim the benefit 
of his minority in respect of any ai)i)lication and he can make an apfilication 
on attaining his majority in any matter whatever. In our opinion this 
provision leads to great hardship. If is iiossible for a minor to make an 
application to set aside? a sale in execution of a deenxjG (?r an order for al)ate- 
merit twenty years alter the occurrence and this ait hough lie has been 
represented by a, guardian ad litem at the time of the sale or abatement. We 
think that tins clause shoidd be limited to ap])licatioiis for tlie execution 
of decrees, and tliat in regard to other aiiplications the minor sliould he 
hound by the acts of liis representatives. Tlio same olisei vation a,p])lies to 
chvusG 7. We desire to point out in this connection that in regard to those 
applications whicli are now governed by periods of limitation eiiactoil in the 
Code of Civil IVrocedure, minoi-s cannot at the present time claim the beiiotit 
of this secition. Those provisions have now been removed from the Code of 
Civil Procedure to tliis Bill. It is clear thn.t in I'egard to those ap[jlications 
the minor ought not to have the benefit of this clause and we can see no 
distinction between applications in this respect. The second point arises in 
regard to clause 14. There is a conflict of opinion as to whether misjoinder of 
parties or of causes of action is a “cause of a like nature” with defect of 

* (?Tazctt;o of India, 1908, Part V, 223. 
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jurisdiction within the meaning of this clause. There is much to bo i^aid for 
the view that there is a distinction between defects of jurisdiction and 
misjoinder of parties or of causes of action ; but on the whole we tliink that 
the clause should be extended to cover these latter cases, and we have inserted 
an explanation for that purpose. 

4. Wo have somewhat re-arranged the clauses in order to preserve the 
existing numbering. ^ 

Notes on Clauses. 

Clause 2. — We have omitted sub-clause 6; the definition of moveable 
jiroperty conf.ained in it has been olijoctod to, and we think on the whole that 
it should be omitted. 

Clause 2 , — The illustrations have been omitted. We think that they are 
not necessary, and are liable to misconstruction. 

Clause /}. — It lias been suggested that the scope of clause 5 should be 
enlarged, and a doubt has been exjiressed by liigh authority as to whether the 
expression ‘ Code of Civil Ih'ocedore’' would include rules whicli may be made 
under it. We have accordingly altered this clause so as to make its provisions 
ext('.nd to applications for leave to appeal and to all apjilications to which it 
may be made applicable by **any enactment or rule for the time being in force." 

Clause G of the Hill as introduced is, in our opinion, merely exjilanatory 
of clause 5 ; wo have accordingly omitted the foriTior and embodied its pui’porfc 
in an explanation to tlio latter clause. 

Cla uses 6\ 7 and 8. — We have already referred to the i)rincipal alteration 
we have made in clauses G and 7. 

Adopting a suggestion of the Chief Justice of Bombay we have slightly 
altered the language of clause 7 so as to bring it more into confornnty with 
that of clause 6. 

Clause 12 (2). — We have struck out the words ‘ as a pauper” from this 
sub-clause so as to make its provisions applicable to all ax)plications for leave 
to a{)peal. 

Cda-use I k — We have re-drafted sub-clause (2) so to bring it intc^ lino with 
suh-clausc (J), and have made Explanation 11 more compreliensivo. 

We have added Explanation Ilf to remove the conflict to which we have 
referred to aljove. 

Clause 75 . — Wo liavo altered clause 18 of the Bill as introduced so as to 
allow the ])eriod of notice to he excluded in the cjise of all suits of wliich notice 
is re(]irired to be given by any enactment for tim time being in force, and we 
have brouglit it uji as sub-clause (2) to clause 15. 

Clause' 1(1 . — We ha,vo enlarged the scoijo of this clause. The right to 
apply to set aside an execution sale is not limited to tlie judgment-debtor, 

Olau>e‘ I'k - — We have struck out the words in itahr.s; we think Ibn.t the 
object with which they were inserted woul<l he better carried out by tlxe 
explanation whicli we have added. 

We have struck out the words “accoi-ding to tlie nature of the original 
lial)ility” in sub. clause (l) as unnecessary and added the words ",sul)ject to 
the provisions of the Indian Evidence Act, 1S72” in sub-clause (2) to remove 
a conflict. 

Clause 20. — We have omitted the words ‘^according to the nature of the 
original liability.” 

Clause 24. — We have struck out illustration (b). 
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Clause 31. — We have re-drafted this clause so as to nnake its provisions 
of wider application. We think it will now be found to provide for all the 
classes of cases which have been brouj^ht to our notice. 

Schedule I. 

We approve of the x^roposal to omit Articles 34 and 35 of the Second 
Schedule of the Indian Limitation Act, 1877. 

Article 34 provides for suits for the recovery of a wife ; we fully agree in 
the opinion expressed by the Special Committee on the Civil Procedure Code 
that there can be under tlie law no such decree as a decree for the recovery 
of a wife, and there would be no point in providing a period of limitation for 
a suit for that imrpose. 

Article 35 provides for suits for the restitution of conjugal rights. 

After giving the matter our best consideration wo have arrived at the 
conclusion that this article should also be omitted. The High Court of 
Allahabad and the Chief Court of the Punjab hold that these suits are not 
subject to any rule of limitation on the ground, amongst others, that the 
withholding of conjugal rights is to be regarded as a continuing wrong within 
the meaning of section 23 of the Act, while the Bombay High Court, whoso 
view has been adopted by the High Courts of Calcutta and Madras, has 
applied the bar of limitation on the ground that the sptJcific provisions of this 
article must be taken to override the general provisions of section 23. The 
omission of the article would remove this conflict. 

Suits for the restitution of conjugal rights brought under the Indian 
Divorce Act are not governed by any rule of limitation, and we can see no 
reason wliy similar suits brought under any other law should he difterently 
treated in this respect. 

Article 99. — We have omitted the explanation. 

Article 109. — We have struck out from the third column all the words 
except “when the profits are received.” Tliose words refer to suits for 
restitution consequential on the reversal of a decree and would no longer be 
needed as the Code of Civil Procedure, .1908, j)rovides that no suit would lie 
to claim such restitution. 

Article 116. — We have restored the Article of the present Act. 

Article 118. — We have not attempted to remove the conflict which exists 
as to the construction of this article, and we have thought it right not to 
make any alteration in it. We have accordingly struck out the words pro. 
posed to be added in the third column. 

Article 134. —The word “purchase” in this article has been held to 
include mortgages and leases. We have used the general word ‘ transfer” in 
its place. 

Articl'* 138. — We think that the starting point for the running of time 
should be the date when the sale becomes aV)solute ; the x^urchaser would not 
be in a position to sue for possession before that date. 

Article 153. — This article has been re-drafted so as to include certain 
provisions relating to limitation which have been removed from the Code of 
Civil Procedure, 1908. 

Article 163. — We understand that an application for a certificate that a 
case is a tit one for appeal to His Majesty in Council is in ordinary legal 
language sx^oken of as an application for leave to appeal. We have used the 
expression leave to appeal in this article and elsewhere to include this 
meaning. 
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Articles 164, 169 , — In these two articles have altered the time from 
which the period would begin to run. 

Under the Code of Civil Procedure a defendant or a respondent against 
whom a decree has been passed ex parte may have it set aside either on the 
ground that the summons in the suit or the notice of appeal had not been 
duly served on him or on the ground that he had sufficient cause for not 
appearing on the day fixed for trial. We think that in cases where a person 
claims to have a decree passed against him set aside notwithstanding that 
summons or notice was duly served on him, time should run against him 
from the date of the decree and that where there has been no due service of 
summons or notice, time ought not to run against him until ho has know- 
ledge of the decree. 

We have added a new article No. 180 incorporating certain provisions 
as to limitation which have been removed from the Code of Civil Procedure 
Bill. 


* ^ * 


* * * ♦ * ^ 
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ACTS AMENDING THE LIMITATION ACT, 1908. 

ACT NO. XYII OF 1914. 

The Second Repealing and Amending Act, 1914. 

(iGth September 1914,) 

An ACl: TO AMEND CERTAIN ENACTMENTS AND TO REREAD 
CERTAIN OTHER ENACTMENTS. 

Whereas it is expedient that certain formal amendments should be 
made in the enactments specified in the First Schedule ; 

And whereas it is also expedient that certain enactments specified in 
the Second Schedule, which are spent, or have ceased to be in force otherwise 
than by express specific repeal, or have by lapse of time or otherwise become 
unnecessary, should be expressly and specifically repealed ; 

It is hereby enacted as follows : — 

5|« >K ::c if: if: 


Repeal of certain 
enactments. 

* 


3. The enactments specified in the Second Schedule 
are hereby repealed to the extent mentioned in the fourth 
column thereof. 

4: if: * * sjc 


* 

1908 1 IX 

i 

* 


Thu Second Scheduee. 

Hi * ^5^ * 


I The Indian Limitation I Section 32 and the Third Schedule, 
i Act, 1908. ! 

sjj H: if: Hi if: 


ACT NO. XYIII OF 1919. 

The Repealing and Amending Act, 1919. 

(17 ill Septcrnher 1919.) 

An Act to amend certain enactments and to repkad 

Cl^RTAIN OTHER ENACTMENTS. 


WllEKEAS it is expedient that certain formal amendments should be 
made in the enactments specified in the First Schedule ; 

And whereas it is also expedient that certain enactments specified in 
the Second Schedule, which are spent, or have ceased to be in force otherwise 
than by express specific repeal, or have by lapse of time or otherwise become 
unnecessary, should bo expressly and specifically repealed : 

It is hereby enacted as follows : — 

1. This Act may be called the Repealin^^ and 
Amending Act, 1919. 

2. The enactments specified in the First Schedule- 
are hereby amended to the extent and in the manner 
mentioned in the fourth column thereof. 

'He 

TJIE PmST SCHEDUEE. 

Amendfnents 

H: H< 


Short title, 

Ameiidinent of cer- 
tain enactmeuts. 

♦ * 

+ * 


1908 


IX 

The Indian Limitation 


Act, 1908. 

1 


He 


In Art. 158 of the First Schedule, 
for the entry in the third column 
the following shall be substi- 
tuted, namely : — “ When the 
award is filed in Court and 
notice of the filing has been 
given to the parties " ^ 

H< H« 


^ Certain words after this which were repealed by Act 2 of 1924 are omitted. 



' ACT NO. XXYI OF 1920. li 

The Indian Limitation and Code of Civil Prooedure 
(Amendment) Act, 1920. 

(2nd September 1920.) 

An Act further to amend the Indian Limitation Act, 

1908 AND THE Code of Civil Procedure, 1908. 

^ 

H2. In the Thir(3 Division of the First Schedule to the Indian Limitation 
Act, 1908, in Arts. 176, 177 and 179, for each of the entries in the second 
column the entry “ninety days” shall te substituted, and in Art. 178, for the 
entry in the second column the entry six months” shall be substituted.] 

* jJ« iK 


ACT NO. X OF 1922. 

The Indian Limitation (Amendment) Act, 1922. 

(5th March 1922.) 

An xAct further to amend the Indian Limitation Act, 1908. 

Whereas it is expedient further to amend the Indian Limitation Act, 
1908; It is hereby enacted as follows : — 

1. This Act may be called the Indian Limitation 
(Amendment) Act, 1922. 

2. In section 5 of the Indian Limitation Act, 1908 
(hereinafter referred to as the said Act), for the words 
“by any enactment or rule” the words “by or under any 
enactment” shall be substituted. 

3. In section 29 of the said Act, — 

(a) for sub-section (l) the following sub-sections 

shall be substituted, namely : — 

“ ( l) Nothing in this Act shall affect section 25 
of the Indian Contract Act, 1872. 

(2) Where any special or local law prescribes for any suit, appeal or 
application a period of limitation different from the period prescribed therefor 
by the First Schedule, the provisions of section 3 shall apply, as if such 
period were prescribed therefor in that Schedule, and for the purpose of 
determining any period of limitation prescribed for any suit, appeal or 
application by any special or local law 

(a) the provisions contained in section 4, sections 9 to 18, and 
section 22 shall apply only in so far as, and to the extent to which, they are 
not expressly excluded by such special or local law ; and 

(h) the remaining provisions of this Act shall not apply” ; and 
(b) sub-sections (2) and (3) shall be re- numbered (3) and (4), 
respectively. 

i This section was sub-stituted by Act 11 of 1923. The original section was as 
follows : — 

Anionchnejit of 2. In the third division of the Fir.st Schedule to the Indian 

Arts, 176, 17 S and Limitation Act, 1908, in Arts. 176, 178 and 179 for the word 
179 of First Sche- ‘‘Ditto*’ in the second column the words “niuety days,** “six 
dule to Act IX , 1908, months” and “ninety days,” re.spectively, shall be substituted. 


Short title. 


Amendment of 
section 5, Act IX of 
1908. 


Amendment of 
section 29, Act IX 
of 1908. 

Savings. 



lii 


ACT No. XI OF 1923. 


The Repealing and Amending Act, 1923. 

(5th March 1923.) 

An Act to amend certain enactments and to repeal certain 

OTHER ENACTMENTS. 

Whereas it is expedient that cei’tain aTnendments should he made in 
the enactments specified in the First Schedule ; 


Amendment of cer- 
tain enactments. 


2. The enactments specified in the First Schedule 
are hereby amended to the extent and in tlie manner 
mentioned in the fourth column thereof. 


The First Schedule. 


1908 


TX 


The Indian Limitation j In the second column of the First 
Act, 1908. I Schedule, — 


(1) For each of the entries in 

Arts. 4 and 5 the entry “six 
months'* shall ho substituted, 

(2) For each of the entries in 

Arts. 7 to 31 the entry “one 
year” shall be substituted. 

(3) For each of the entries in 

Arts. 33 to 36 the entry “Two 
years’* shall be substituted. 

(4) For each of the entries in 

Arts. 38 to 115 and for the entry 
in Art. 181 the entry “Three 
years” shall be substituted. 

(5) For each of the entries in 

x\rts. 117 to 120 the entry “Six 
years” shall be substituted. 

(6) For each of the entries in 

Arts. 122 to 144 the entry 
“Twelve years” shall be substi- 
tuted. 

(7) For each of the entries in 

Arts. 146 and 146- A the entry 
“Thirty years” shall be substi- 
tuted. 

(8) For each of the entries in 

Arts. 148 and 149 the entry 
“Sixty years” shall be substi- 
tuted. 

(9) For each of the entries in 

Arts. 153, 154 and Arts. 164 to 
170 the entry “Thirty days” 
shall be substituted. 

(10) For the entry in Art. 159 the 
entry “Ten days’* shall be substi- 
tuted. 

(11) For the entry in Art. 161 the 
entry “Fifteen days” shall be 
substituted. 
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I (12) For the entry in Art. 172 the 
entry “Sixty days*' shall be 
substituted. 

(13) For each of the entries in 
Arts. 174 and 177 the entry 
“Ninety days*’ shall be substi- 
tuted. 


1920! XXVI 


The Indian Limitation 1 For section 2 the following section 
and Code of Civil Pro- 1 shall be substituted, namely ; — 
cedure (Amendment) j “ 2. In the third Division of the First 
Act, 1920. I Schedule to the Indian Limita- 

; tion Act, 1908, in Arts. 176, 177 
I and 179, for each of the entries 
I in the second column the entry 
I “ninety days” shall be substi- 
tuted, and in Art. 178, for the 
entry in the second column the 
entry “six months” shall be 
i substituted.” 


ACT No. XII OF 1923. 

The Criminal Law Amendment Act, 1923. 

(mh March 

Short title iuid 1. (l) This Act may be called the Criminal Law 

commencement. Amendment Act, 1923. 

(2) It shall come into force on such date as the Governor-General in 
Council may liy notification in the Gazdtc of India y appoint. 

Amenclmeiit of 42. In tlio First Schedule to the Indian .Limitation 

First Schedule to Act, 1908, the following item shall be inserted after 
Act IX of 11^08. namely 

“150 A. I Under the Code of Criminal | Seven days. | The date of tlio finding.” 

I Procedure, 1898, from ai I 

! finding rejecting a claim! i 

; under section 443 of that | ; 

I Code. i : 

* - 

ACT NO. XXX OF 1925. 

The Indian Limitation (Amendment) Act, 1925. 

(iidrd Srptcjuber 1025,) 

An Act further to amend the Indian Limitation Act, 1908. 
Whereas it is expedient further to amend the Indian Limitation Act, 
1908, for the purposes hereinafter appearing ; It is hereby enacted as 
follows : 



liv 


Act No. XXX of 1925 (conddj 


Short title and 1 . (l) This Act may be called the Indian Limiba- 

commencement. tion (Amendment) Act, 1925. 

( 2 ) It shall come into force on the first day of April 1926. 

Amendment of 2 . In the First Division of the First Schedule to the 

Schedulo^\o^Ac^^IX Limitation Act, 1908 (hereinafter called the said 

of 1908. " Act) : — 

(a) after Article 4 the heading ''Part TV , — One year* shall be inserted ; 

ih) in Article 5 : — 

(?) to the entry in the first column the following shall be added, 
namely : — ‘'where the iu‘ovision of such summary procedure 
does not exclude the ordinary procedure in such suits and under 
Order 37 of the said Code”; 

{ii) for the entry in the second column the entry One year” shall 
be substituted ; and 

(c) t]ie heading "Part IV, — One year** after Article 5 shall be omitted. 


3 . In the Third Division of the First Schedule to the said Act, in the 
AmeiKlmcnt of entry in the first column of Article 159, after the figures 

Article 159 of and letter “l 28 (2) (/)” the words and figures “or under 

bchedule to Act IX .. .3,-,, 1 1, \ i 

of 1908 Order 37 shall be inserted. 


ACT NO. I OF 1927. 

The Indian Limitation (Amendment) Act, 1927. 

( 1 8th February 1 92 7,) 

An ACT FURTHKR TO AMENJ) THE INDIAN LIMITATION ACT, 1908, 

FOB CERTAIN PURPOSES. 

Whereas it is expedient further to amend the Indian limitation Act, 
1908, for certain purposes lieroinafter appearing; It is hereby enacted as 
follows : — 

Short title and (l) This Act may be called the Indian Limiitation 

commencement. (Amendment) Act, 1927; 

(2) It shall come into force on the -1st day of January 1928. 


Amendment of 
Section ‘20, Act IX 
of 1908. 


2. For the proviso to sub -section (l) of section 20 of 
the Indian Limitation Act, 1908 (hereinafter referred to 
as the said Act), the following shall be substituted, 


namely : — ' 

“ Provided that, save in tiie case of a payment of interest made before 
the 1st day of January 1928, an acknowledgment of the payment appears in 
the handAvriting of, or in a writing signed by, the person making the 
payment.” 


Amendment. of 
Section 21, Act IX 
of 1908. 


3. To Section 21 of the said Act the following sub- 
section shall bo added, namely : — 


‘ (3) for the purposes of the said sections : — 

(a) an acknowledgment signed, or a payment made, in respect of any 
liability, by, or by the duly authorised agent of, any widow or other limited 
owner of pi^operty who is governed by the Hindu law, shall be a valid 
acknowledgmont or payment, as the case may he, as against a reversioner 
succeeding to such liability; and 
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(b) where a liability has been incurred by, or on behalf of, a Hindu 
undivided family as such, an acknowledgement or payment made by, or by the 
duly authorised agent of, the manager of the family for the time being shall 
be deemed to have been made on behalf of the whole family.” 

4. (l) In article No. 132 in the First Division of the First Schedule to 
Amerjdment of the said x\ct, for the Explanation in the first column the 
ActTlX of 1908^^ following Explanation shall be substituted, namely : — 

“ Exp>lanatio7i . — For the purposes of this article — 

(a) the allowance and fees resjiectively called rnalilcana and haqqs, 
and ^ 

{b) the value of any agricultural or other produce the right to 
receive which is secured by a charge upon immoveable property, 
shall be deemed to be money charged upon immoveable property.” 

(2) In article No. 166 in the Third Division of the same Schedule, to 
the entry in tlie first column the following shall be added, namely : — 
including any such application by a judgment-debtor.” 


ACT NO. IX OF 1927. 

The Indian Limitation (Second Amendment) Act, 1927. 

(3rd and IGth April 1927,) 

Ax Act fubtiii^h to amend tub Indian IjIMItatton Act, 1908, 

FOR A CERTAIN PURPOSE!. 

Whereas it is exx^edient further to amend the Indian Dimitation Act, 
1908, for the purpose hereinafter appearing ; It is hereby enacted as 
follows : 

Short titlo aiKl I- (l) This Act may be called the Indian Limitation 

conuncncemout. (Second Amendment) Act, 1927, 

(2) It shall corno into force on the 1st day of January 1928. 

Sche^ 2. In the Third Division of the First Schedule 

dule I, Act IX of to the Indian Limitation Act, 1908, in Article No. 182 : 
1908. 

(a) in Clause 5 of the entry in the third column, for the word ‘'axiply- 
ing” the words “the final order passed on an axixdication made” shall be 
substituted ; and 

ih) for Clause 6 of the same entry the following shall be substituted 
namely : — 

“ 6. (in respect of any amount, recovered by execution of the decree 
or order, which the decree. holder has been directed to refund by a decree 
yiassed in a suit for such refund) the date of such last-mentioned decree or, in 
the case of an a])peal therefrom, the date of the final decree of the Ax>X)ellat© 
'Court or of the withdrawal of the aj^peal.” 



Ui ACT No. X OF 1927. 

The Repealing and Amending Act, 1927. 

(4th April 1927.) 

An Act to amend certain enactments and to rkpead certain 

OTHER ENACTMENTS. 

2. The enactments specified in the First Schedule are hereby amended 
Amendment of the extent and in the manner mentioned in the fourth 
certain enactments. column thereof. 

H/t mt ^ 

The First Schedule. 

♦ *»c., * ■]' 

1908 IX I The Indian Limitation I In the First Schedule, Article 162, 
j Act, 1908. I after the words “by any of” the 

I i words “the following Courts, 

j I namely,” shall be inserted, and 

! j for the words “and Bombay or 

I j the Chief Court of Sind, or the 

! I Chief Court of the Punjab or the 

■ Chief Court of Ijower Burma” 

i the words “Bombay, Lahore and 

' liangoon and the Chief Court of 

' Sind” shall be substituted. 


ACT NO. I OF 1929. 

The Indian Limitation (Amendment) Act, 1929. 

( 20t li F chn i a )' ij 1 02 0 . J 

An Act further to amend the Indian Limitation Act, 1908. 

Whereas it is expedient further to amend the Indian Tjimitation Act, 
1908, for the purposes hereinafter appearing : It is hereby enacted as 
follows 

Short title arid 1, (l) This Ad. may he called the Indian Limitation 

commoucement. (Amendment) Act, 1929. 

(2) It shall come into force on the 1st day of January, 1929. 


Amendment of 2. In Section 10 of the Indian Limitation Act, 1908 

Section 10, Act IX (hereinafter referred to as the said Act), tlie following 
of 1908. paragraph shall be inserted, namely : — 

“ For the purposes of this section any property comprised in a Hindu, 
Muhammadan or Buddhist religious or charitable endowment shall be deemed 
to be property vested in trust for a specihc purpose, and the manager of any 
such property shall be deemed to be the trustee thereof.” 


Amendment of 
First Schedule to 
Act IX of 1908. 


3. In the First Division of the First Schedule to the 
said Act : — 


(a) after Article 48, the following Articles shall be inserted, namely : — 

“ 4 8A. I To recover moveable property con- Three years. When the sale be- 
1 veyed or bequeathed in trust, comes known to 

I deposited or pawned, and after- the plaintiff. 

! wards bought from the trustee, 

! depositary or pawnee for a 
i valuable consideration. 
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When the sale be- 
comes known to- 
the plaintiff.” 


48B. j To set aside sale of moveable pro- j Three years, 
perty comprised in a Hindu, 

Muhammadan or Buddhist reli- 
gious or charitable endowment, 
made by a manager thereof for 
a valuable consideration. 

(b) Article 138 shall be omitted ; 

(c) in Article 134, in the third column, for the words “The dat(3 of the 
transfer” the words “When the transfer becomes known to the plaintiff” 
shall bo substituted ; and 

(d) after Article 134, the following Articles shall be inserted, namely: — 


‘134A. jTo set aside a transfer of im- Twelve years. 
! moveable property comprised j 
i in a hlindu, Muhammadan or .! 
j Buddhist religious or charita- 
j ble endowment, made by a 
j manager thereof for a valua- 
ble consideration. ; 

134B. |By the manager of a 1 Jindu, i Twelve years. 
Muhammadan or Buddhist j 
religious or charita})le endow- j 
ment to recover possession of | 
immoveable property cornpris- | 
ed in the endowment which 
has been transferred by a 
previous manager for a valu- 
a t) 1 e con s i d e r a t i o n . 


When the transfer 
becom es k now n 
to the plaintiff. 


The death, resig. 
nation or remo- 
val of tlio trans- 
feror. 


134C. i By the manager of a Hindu, 

! Muhammadan or l^uddhist 

I religious or charitable endow - 

i ment to recover |)ossessioM of | 

i moveable property comprised ' 

j in the endowment whicdi has | 

been sold by a previous niana- ■ 
ger for a valuable considera- ! 
tion. ! 


4.\velve years, i The death, resigna- 
1 tion or removal 
of the seller.” 


ACT NO. XXI OF 1929. 

The Transfer of Property (Amendment) Supplementary Act, 1929. 

(4ih Or tuber 

An ACVi' TO SUJUU.EMENT THE ThANSFEK OF rnOPEKTY (AmENDMENt) 

Act, 1929. 

* 

Short title and 1. (l) This Act may be called the Transfer of iTo- 

commencement. jierty (Amendment) Supplementary Act, 1929. 

(2) It shall come into force on the 1st day of April, 1930. 


9. In Article No. 132 in the First Division of the First Schedule to the 
Amendment of Act Indian Limitation Act, 1908, the following clause shall 
be added after clause (h) of the Explanation, namely : — 

“and. 

(c) advances secured by mortgage by deposit of title-deeds,” 

if. 5^. i’.c ^ 


IX of 1908. 
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ACT NO. YIII OF 1930. 

The Repealing and Amending Act, 1930. 

(16th March 1930.) 

An Act to amend certain enactments and to reread 

CERTAIN OTHER ENACTMENTS. 

Whereas it is expedient that certain amendments should be made in 
the enactments specified in the First Schedule : 

sK * * 'A< * 

2, The enactments specified in the First Schedule are hereby amended 
AmeDclmentof cer- to tlie extent and in the manner mentioned in the fourth 

tain enactments. column thereof. 

3, The enactments specified in the Second Schedule are hereby 
Repeal of certain repealed to the extent mentioned in the fourth column 

'enactments- thereof. 

^ ‘ * 

The First ScheduiiE. 

* 

IX i The Indian Limitation j In Art. 43 of the First Schedule, for 
I x^ct, 1908. I the words and figures Indian 

j I Succession Act, 1865, section 320 

i ! or section 321, or under the 

I 1 Probate and Administration Act, 

1 1881, section 139 or section 140” 

j I the words and fi^i^ures “Indian 

I ! Succession Act, 1925, section 360 

j i or section 361” shall be substi- 

! I tuted. 

I ! In Art. 151 of the First Schedule, 

i I for the words “Madras and 

I 1 Bombay or the Chief Court of 

I llie Punjab or the Chief Court 

j ; of Lower Burma” the words 

I i “Ma-dras, Bombay, .Lahore and 

i ! Rangoon” shall be suiistitu ted. 

ih 4' sH 

The Second Schedude. 

?l< 4: >.': 4= 

1908] IX [The Indian Limitation j Sections 30 and 31 and the Second 
1 ‘ Act, 1908. ' Schedule. 

4c * * 4' 4c 

ACT NO. YIII OF 1935. 

The Central Provinces Courts (Supplementary) Act, 1933. 

(28tJi S(‘2yte7nher 1935.) 

An x\CT to SUrPHEMENT THE CENTRAL PROVINCES 
Courts x\ct, 1917. 

Whereas it is expedient to supplement the Central Provinces Courts 
Act I of 1917 ; It is hereby enacted as follows : — 

Short title and 1. (l) This Act may be called the Central Provinces 

commencement. Courts (Supplementary) x\ct, 1935. 

(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


1908 


4: 
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2, The enactments sijecified in the schedule are 

Amendmeut otcer- n i ^ ^ ^ i 

tain enactments. hereby amended to the extent and in the manner men- 
tioned in the fourth column thereof. 


Tpie Schedule. 

W’ ^1' 


1908 1 IX 

I 

I 


5tC 


The Indian Limitation 
Act, 1908. 


I 


In Art. 162 of the Third Division 
of Schedule I, for words “Lahore 
and Dan goon’* tlie words 
“Ijiihore, Rangoon and Nagpur” 
shall be substituted. 

^ 'I' 


ACT NO. XIY OF 1937. 

The Indian Limitation (Amendment) Act, 1937. 

'(13th March 1937 J 

An Act further to amend the Indian Limitation 
Act, 1908, for a certain purpose. 

Whereas it is expedient further to amend tlie Indian Limitation 
Act, 1908, for the purpose liereinafter appearing ; It is lioreby enacted as 
follows : — 

1. This Act may he called the Indian Limitation (Amendment) Act, 
Short title. 1937. 

Arnenclmcint of 2. In Article 1^19 in the First Division of the First 

Article 140, First Schedule to the Indian Limitation Act, 1908, to the 
Schedule to Act IX entry in the first column the following words shall be 
added, namely : — 

‘except a suit before the Federal Court in the exercise of its original 
jurisdiction.” 


ACT NO. XX OF 1937. 

The Repealing and Amending Act, 1937. 

(14th April 1937.) 

An Act to amend certain enactments and to repeal certain 

OTHER ENACTMENTS. 

Whereas it is expedient that certain amendments should be made in 
the enactments specified in the First Schedule ; 

And whereas it is also exj^edient that the enactments specified in the 
Second Bchedtde, w'hich are spent or have otherwise become unnecessary, or 
have ceased to be in foi'ce otherwise than by exx:)ressed siiocific repeal, should 
he expressly iind specifically repealed ; 

It is hereby enacted as follows : — 

1. This Act may be called the Repealing and Amend- 
ing Act, 1937. 


Short titlo. 
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3 . The enactmenta specified in the Second Schedule are hereby repealed 
Repeal of cwtaiu extent mentioned in the fourth column thereof, 

enactments. 

The Second Schedule. 

llej)cals. 

19081 IX ! The Indian Limitation i Article 4 of Schedule 1. 
i : Act, 1908. 



THE INDIAN LIMITATION ACT, IX OF 1908. 


CHEONOLOGICAL TABLE OF ENACTMENTS. 


Year. 

No. of Act. 

' 

Short title. 

How affected. 



Ei\qlish Statute of Limita- 

Re])ealed by 9 of 1871. 



tiona, 21 Jac. 1, cap. 10 


J793 

Ill 

Be n ^al u 1 ation 


179e5 

VII 

r, n 


1803 

II 

,f ,t 


] 805 

II 

n ff 


1831 

YIII 



1800 

I 

Bomliay Jlegulatiou 


1827 

V 

If If 


1802 

II 

Madras Ilogulation 


1859 

XIY 

An Act to provide for Limi- 

Amended by 1 1 of 1861. 



tation of Suits 




,, 32 of 18f)l. 

14 of 1862. 




Repealed by 9 of 1871. 

1871 

IX 

The Indian Limitation Act 

Repealed by 15 of 1877. 

1877 

XY 

The Indian Limitation Act 

Amended by 17 of 1877. 




.. 12 of 1879. 

i 

1 

1 

i 

1 

i 

’ ! 

.. 8 of 1880. 

n 5 of 1881. 

5 of 1882. 

.. 9 of 1887. 

r. 7 of 1888. 

.. 8 of 1891. 


i 

! 

{ 

1 

1 


.. 12 of 1891. 

6 of 1892. 

10 of 1899. 

6 of 1900. 

11 of 1900. 




- 4 of 1906. 

- 3 of 1907. 


1 


Repealed by 9 of 1908. 

1908 

IX 

The Indian Limitation Act 


1914 

XVII 

Second Repealing and Ainend- 

Repealing S. 32 and Sch. 



1 ing Act 


1919 

XVIII 

Repealing and Amending Act 

i Amending Art. 1 58. 

1920 

XXVI 

Indian Limitation and Code 

i Amending Articles 176, 

! 

1 

i 

of Civil Procedure (Amend- 
ment) Act 

179. 
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CI-IBONOLOGICAIi TABLE OF ENACTMENTS (concld.) 


Year 

. |no. of Act. 

( 

j Short title. 

How affected. 

! 

1922 

X 

Indian Limitation (Amend- 
ment) Act 

Amending S. 5, S. 29. 

1923 

XI 

.Repealing and Amending Act 

Ainending Articles 4, 5, 7 to 

I 31, 33 to 36. 38 to 115, 117 
j to 120, 122 to 144, 146, 
146-A, 148, 149, 153, 154, 
159, 161, 164 to 170, 172, 
174, 177, 181. 

1923 

XII 

Criminal Law Amendment 
Act 

Adding Art. 150- A. 

1925 

XXX 

Indian Limitation (Amend- 
ment) Act 

Amending Articles 5, 159. 

1926 

XXXIV 

Sind Courts (Supplementary) 
Act 

Amending Art. 162. 

j 

1927 

I 

Indian Ijimitation (Amend- 
ment) Act 

Amending S. 20, S. 21 and 
Articles J 82, 166. 

1927 

IX 

Indian Limitation (Second 
Amendment) Act j 

Amending Art. 182. 

1927 

X 

Repealing and Amending Act 

Amending Art. 162. 

1929 

i 

I 

Indian Limitation (Amend- | 

rnent) Act i 

1 

1 

Amending S. 10 and Art. 134. 
Inserting Articles IB-A, 48-B, 
134-A, 134-B, 134-C. 
Omitting Art. .133. 

1929 

XXI 

Transfer of Property (Amend- 
ment) Supplementary Act 

Amending Art. 132. 

1930 1 

VIII 

j 

i 

Repealing and Amending Act 

Amending Articles 43, 151. 
Repealing S. 30, S. 31 and 
Sell. li. 

1935 

VIII i 

! 

I 

Central Provinces Courts ! 
(Supplementary) Act 

Anionding Art. 162. 

1937 

XIV i 

Indian Limitation (Amend- 
ment) Act 

Amending Art. 149. 

1937 

XX 

Repealing and Amending Act 

Repealing Art. 4. 

1937 

i 

i 

Government of India (Adap- 
tation of Indian Laws) 
Order 

Amending S. 13, S. 26 and 
Articles 149, 151, 162. 



THE INDIAN LIMITATION ACT, IX OF 1908. 


STATEMENT OP AMENDMENTS AND EEPEALS. 


SECTIONS. 


m 

P 

s 

Amending Act. 

CD 

a:} 

No. of Act. 1 

Short title. 

5 

10 of 1922 

Indian Limitation 
(Amendment) Act 

]0 

1 of 1929 

I n d i a n Ij i rn i t at ion 
(Amendment) Act 

13 

(1937) 

G 0 V e r n m o n t of 
I n (1 i a ( A d a p t at i o n 
of Indian Iiaw's) 
Order, 1937 

20 

1 of 1927 

Indian Limitation 
(Amendment) Act 

21 

1 of 1927 

Indian In i n i t at i on 
(Amendment) Act 

26 

(1937) 

i 

1 

G over n m e n t of 
j India (Adaptation 

1 of Indian laiws) 
Order, 1937 

29 

10 of 1922 

Indian Iiimitation 
(Amendment) Act 

1 

30 

8 of 1930 

Bepealing and 
Amending Act 

31 

8 of 1930 

Bepealing and 
Amending Act 

32 

17 of 1914 

j 

Second Bepealing 
and Amending Act 


Plow affected. 


Words “))y or under any enactment” 
suhstii'iitcd for the words “hy any 
enactment or rule”. 

The Paragraph “p\)r the purposes . . . 
trustee thereof” inserted. 

Words ^'tho Central (iovernnient or 
the Crown Poprosentativo” suhsti.. 
tuted for the word “the Govern- 
ment”. 

Tlie proviso to sub-soction (l) snhsii^ 
tided . 

Sub- sect ion (3) a,dded. 

Words *‘the Crown” substiiuted^ or 
the word ‘ Government” in sul)- 
section (2). 

Siib-sections (l) and (2) substi f'lided for 
the original sub-section (l), and ori- 
ginal sub-sections (2) and (3) were re- 
numbered as (3) and (4) respectively. 

Bepealcd. 

Bepealed. 

Bcpealed, 



Ixiv STATEMENT OF AMENDMENTS AND REPEALS (conid.) 


SCHEDULE I (Articles). 


m 

[o 

Amending Act. 

ITow affected. 

U 

j No. of Act. 

1 Short title. 


4 

20 of 1937 

j 

1 Bepealing and 

1 Amending Act 

Iu>p(u%lcd. 

5 

1 1 of 1923 

i liepealing and 

1 Amending Act 

'Words '‘six months” were 
for the word 'Ditto*'. 


30 of 1925 

1 Indian Limitation 
i (Amendment) Act 

1 

i 

Words “One year” Hiihstitiited for the 
words “six months”. 

Words “where the provision of 

the said Code” added. 

7l 

to h 
31 J 

11 of 1923 

Bei)ealing and 
Amending Act 

Words “One year” substituted for the 
word Ditto”. 

33-, 
to ^ 
36 J 

11 of 1923 

Hepealing and 
Amending Act 

Words “Two years” substituted for 
the word “Ditto*’. 

38^ 
to [ 

42 J 

11 of 1923 

Bopealing and 
Amending Act 

Words “Three years” substituted for 
the word “Ditto”. 

43 

11 of 1923 

Be pealing and 
Amending Act 

Words “Three years” substituted for 
the wmrd “Ditto**. 

1 

8 of 1930 

Bepealing and 
Amending Act 

WottIs and figures “Indian Succession 
Act, 1925, S. 360 or S. 361*’ suhsti.. 
luted for “Indian Succession Act, 
1865, S. 320 and S. 321, or under 
the Probate and Administration 
Act, 188L S. 139 or S. ]40”. 

44 ] 
to I 
48^ 

11 of 1923 

Bepealing and 
Amending Act 

Words “Three years” substituted for 
the word “Ditto”. 

48A 

1 of 1929 

Indian Limitation 
(Amendment) Act 

Inserted. 

48B 

49 1 
to h 

116 i 

1 of 1929 

11 of 1923 

! Indian Limitation 
(Amendment) Act 
Bex)ealing and 
Amending Act 

Inserted. 

Words “Three years” substituted for 
the word “Ditto”. 

117') 
to y 

120 J 

11 of 1923 

Bepealing and 
Amending Act 

Words “Six years” substituted for the 
word “Ditto”. 



STATEMENT OF 'AMENDMENTS AND EEPEALS (cmitd.) Ixv 


Schedule 1 (Articles). 


CO 

a> 

[o 

Amending Act. 

How affected. 

< 

No. of Act. 

j Short title. 


122 T 

to r 
131’ 

11 of 1923 

Repealing and 
Amending Act 

i 

j Words “Twelve years” substituted for 
the word “Ditto”. 

132 

11 of 1923 

Repealing and 
Amending Act 

Words “Twelve years” stibstituted for 
the word “Ditto”. 


1 of 1927 

Indian Limitation 
(Amendment Act) 

In Column I after the Article the 
Explanation was siibstituted for the 
words “Explanation. — The allow- 
ance immoveable property”. 


21 of 1929 

Transfer of Pro- 
perty ( Amend- 
ment) Bupplomon- 
tary Act 

Clause (c) added to the Explanation. 

133 

11 of 1923 

Repealing and 
Amending Act 

Words “Twelve years” substituted for 
the word “Ditto”. 


1 of 1929 

Indian Lirnitation 
(Amendment) Act 

O'mitted. 

134 

1 

11 of 1923 

Repealing and 
Amending Act 

Words “Twelve years” substituted for 
! the word “Ditto”. 


1 of 1929 

Indian Limitation j 
1 (Amendment) Act 

1 

Words “when the transfer to the 

plaintiff” substituted in Column 3 
for the words “the date of the 

1 transfer”. 

134A 

i 

1 of 1929 

Indian Limitation 
(Amendment) Act 

Inserted. 

134B 

1 

1 of 1929 

i 

Indian Limitation 
(Amendment) Act | 

Inserted. 

134C 1 

i 

I 

1 of 1929 

Indian Limitation j 
( Amendmont) Act j 

I user led. 

135 1 
to 1- 
144 J 

11 of 1923 

Repealing and 
Amending Act 

Words “Twelve years” substituted.^ for 
the word “Ditto”. 

146 

11 of 1923 

Repealing and 
Amending Act 

Words “Thirty years” substituted, for 
the word “Ditto”. 

146A 

j 

11 of 1923 

Repealing and 
Amending Act 

Words “Thirty years” suhstiticted for 
the word “Ditto”. 


Ijim, E 
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Schedule I (Articles). 


® Amending Act. 

O 




< 

No. of Act. 

i Short title. 

148 

11 of 1923 

Repealing and 
Amending Act 

149 

11 of 1923 

Repealing and 

I Amending Act 


14 of 1937 

1 

j 

i Indian Limitation 

1 (Amendment) Act 


(1937) 

Gove r n m e n t of 
India (Adaptation 
of Indian Laws) 
Order. 1937 

loOA 

12 of 1923 

C r i m i n a 1 Law 
Amendment Act 

151 

8 of 1930 

Repealing and 
Amending Act 

1 

! 

i 

! 

1 

1 

1 

(1937) 1 

i 

Govern m o n t of : 
India (Adaptation i 
of Indian Laws) ! 
Order, 1937. 

153 j 

1 

1 

11 of 1923 

Repealing and 
Amending Act ; 

154 ! 

11 of 1923 ! 

Repealing and j 

Amending Act 

158 

18 of 1919 

1 

Repealing and i 

Amending Act j 

159 

1 

11 of 1923 

j 

Repealing and ! 

Amending Act i 

1 

30 of 1925 

Indian Limitation 
(Amendment) Act 

161 

i 

1 

11 of 1923 I 

1 

i 

I 

Repealing and 
Amending Act 


! 

j How affected, 

1 

i 

I _ 

I Words “Sixty years” substituted for 
j the word “Ditto”. 

j 

I Words “Sixty years” substituted for 
I tlie word “Ditto”. 

j Words “Except a suit original' 

I jurisdiction” added in Column 1. 

I Words “the Secretary of State, the 
i Crown liepresentative, the Central’ 

I Government or any Provincial' 

Government ” inserted in Column 1. 

’ Added. 


Words “Madras, Bombay, Lahore and 
Jiangoon” substituted, for the words 
“Madras and Bombay or the Chief 
Court of the Pimjab or tlie Chief 
Court of Lower Burma” in Colum n 1 . 

: Word ‘ and” inserted, before ‘ Lahore” 

I and words arjd llangoon” cmiiited 
I after it, in Column 1. 

i Words “Thirty days” substituted for 
; the word “Ditto”. 

j Words “Thirty days” siihstitutcd for 
the word “Ditto”. 

i Words “When the award to the 

j parties” substituted in Column 3. 

! Words “Ten days” substituted for the 
i word “Ditto”. 

Words “or under Order 37” inserted 
in Column 1. 

j Words “Eifteen days” substitued for 
I the word “Ditto”. 
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Schedule I (Articles). 


m 

<D 

Amending Act. 

How affected. 

Vi 

C 

No. of Act. 

Short title. 


162 

34 of 1926 

Sind Courts 
( Supplementary ) 
Act 

Words “or the Chief Court of SinrP' 
were inserted. 


10 of 1927 

Repealing and 
Amending Act 

Words “the following Courts, 
n a m e 1 y,” inserted in Column 1. 




Words “Bombay, Lahore, and Ran- 
goon and the Chief Court of Sind" 
suhsiiHUed for the words “and 
Bombay or the Chief Court of Sind, 
or the Chief Court of Punjab or the 
Chief Court of Lower Burma". 


8 of 1935 

Central Provinces 
( Supplementary ) 
Act 

Words “Lahore, Rangoon and Nagpur" 
substituted for words “Lahore and 
Rangoon" in Column 1. 


(1937) 

Government of 
India (Adaptation 
of Indian Laws) 
Order, 1937 

Words “and Rangoon" omitted in 
Column 1. 

1G4] 
and ! 
165 J ' 

11 of 1923 

Rei^ealing and 
Amending Act 

j 

Words “Thirty days" substituted for 
the word “.Ditto". 

166 

11 of 1923 

1 

Repealing and 
Amending Act 

Words “Thirty days" substituted for 
; the word “Ditto". 

167] 
to h 

170 J 

1 of 1927 

i ; 

i 

: 11 of 1923 

1 ! 

Indian Limitation 

1 (Amendment) Act 

1 

j 

1 Repealing and 

1 Amending Act i 

i Words “including any .... judgment- 
! debtor" added in Column 1. 

Words “Thirty days" substituted for 
the word “Ditto". 

172 

j 

11 of 1923 

1 

j 

! Repealing and | 

Amending Act j 

Words “Sixty days" substituted for 
the word “Ditto", 

174 

11 of 1923 

Repealing and | 

Amending Act ! 

Words “Ninety days" siibstiliited for 
the woi'd “Ditto". 

17G 

26 of 1920 i 

j 

i 

Indian Limitation 
and Code o f i 
- Civil Procedure j 
1 (Amendment) Act j 

i 

Words “Ninety days" substituted for 
the word “Ditto". 
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CO 

r§ 

Amending Act. 

How affected. 


No. of Act. { 

Short title. 


177 

11 of 1923 

j Repealing and 
j Amending Act ! 

1 

Words ‘'Ninety days’* substituted for 
the word ‘Ditto”. 

178 

26 of 1920 j 

1 ' 

1 

India?! Ijirnitafcion 1 
a n d Code of! 
Civil Ih'ocedure 1 
(Amendment) Act 

i 

Words "Six months” substituted for 
the word "Ditto”. 

1 

179 

26 of 1920 

Indian Limitation 
and Code of 
Civil Proced u re 
i (Amendment) Act 

I 

1 n . 

Words Ninety days” ^substituted for 
the word "Ditto”. 

181 

11 of 1923 

Repealing and 
Amending Act 

1 Words "Three years” suhstiitited for 

1 the word Ditto”. 

182 i 

1 

1 

i 

1 

1 

1 9 of 1927 

Indian Limitation ! 
( Second Amend.. | 
rnont ) Act j 

Words "the final order passed off an 
application made” substituted for 
the word "applying” in Clause 5 
Column 3. 


Now clause “fJ. (in respect of ) 

of the appear*, substiiuted 

for the old clause 6 in Col. 3. 


Schedule II. 

Sch. j 8 of 1930 Repealing and 1 Repealed. 
IT 1 Amending Act | 

Schedule III. 

17 of 1911 ! Second Repealing i Repealed, 
I and Amending Act { 


8ch. 

Ill 
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ACT No. IX of 1908.' V. 

(As modified up to the 1st March, 1938.) 


[7th August, 1908.'] 

An Act to consolidate and amend the law fok the 
Limitation of Suits, and fo^ other pueposes.^^ 

Whereas it is expedient to consolidate and 
amend the law relating to the limitation of suits, ap- 
peals and certain applications to Courts ; and whereas 
it is also expedient to provide rules for acquiring by • 
possession the ownership of easements and other- pro- 
perty ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

\ , (1) This Act may be called the Indian Limi- short tiUe, extent 
tation Act, 1908. “ " ^ commence- 

(2) It extends to the whole of British India; and 

(3) This section and section 31 shall come into 
force at once. The rest of this Act shall come into 
force on the first da/ of January, 1909. 

2. In this Act, unless there is anything repug- De&nitions. 
nant in the subject or context, — 

(1) “applicant” includes any person from or 
through whom an applicant derives his right to apply; 

(2) “bill of exchange” includes a hundi and a 
cheque : 

1 Fof Stjitomc.Tit of Objects and Reasoiis, src pages xxxiv to xlv, supra’, 
for Report of Select Coinmittec, sro pages xlvi to xlix, .supra; and for Proceedings 
in Council, .sec Gazette of India, 1908, Pt. VI, pages 2, 13, 37 and 145. 

The .^ct has been declared in force in British Baluchistan under S. 3 of 
the Briti.sh Baluchistan Laws Regulation, 1913 (II of 1913) ; in the Angul 
sub division, by the Angul Laws Regulation, 1913 (IIJ. of 1913), S. 3 ; in the 
Arakan Hill District, by the Arakan Hill District Laws Regulation, 1916 (I of 
1916), S. 2 ; and in the Sonthal Parganas by Notification under the Sonthal 
Parganas Settlement Regulation (III of 1872). a 
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( 3 ) “bond” includes any instrument whereby a 
}:)erson obliges himself to pay money to another, on 
condition that the obligation shall be void if a speci- 
fied act is performed, or is not performed, as the case 
may be : 

( 4 ) “defendant” includes any person from or 
through whom a defendant derives his liability to be 
sued : 

( 5 ) “easement” includes a right not arising from 
contract, by which one person is entitled to remove 
and approi)riate for his own profit any part of the 
soil belonging to another or anything growing in, or 
attached to, or subsisting upon, the land of another : 

( 6 ) “foreign country” means any country other 
than British India : 

( 7 ) “good faith”: nothing shall be deemed to be 
done in good faith which is not done with due care 
and attention : 

( 8 ) “plaintiff” includes any person from or 
through whom a jdaintiff derives his right to sue : 

( 9 ) “promissory note” means any instrument 
whereby the maker engages absolutely to pay a 
specified sum of money to anotlier at a time therein 
limited, or on demand, or at sight : 

( 10 ) “suit” does not include an appeal or an 
application : and 

( 11 ) “trustee” does not include a benamidar, a 
mortgagee remaining in possession after the mortgage 
has been satisfied, or a wrong-doer in i)Ossession with- 
out title. 


PART II. 

Limitation of Buits, Appeals and Applications. 

3 . Subject to the provisions contained in sec- 
Dismissai of suits, tions 4 to 25 (inclusive), every suit instituted, apjieal 
afterperiod^ofiimi- preferred, and application made after the period of 
limitation prescribed therefor by the first schedule 
shall be dismissed, although limitation has not been 
set up as a defence. 
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Explanation . — A suit is instituted, in ordinary 
cases, when the plaint is presented to the x>roper 
officer; in the case of a pauper, when his axiplication 
for leave to sue as a pauper is made; and, in the case 
of a claim against a comxiany which is being wound 
up by the Court, when the claimant first sends in his 
claim to the official liquidator. 

4. Where the x^eriod of limitation x)rescribed for Where Court _ i* 
any suit, ax)X)cal or ax)X)licaition expires on a day when 

the Court is closed, the suit, ax^x^eal or apxdication 
may be instituted, x>rcf erred or made on the day that 
the Court re-ox)ens. 

5. Any ax>x>eal or ax)X>lication for a review of Extension of period 

judgment or for leave to ax)X>eal or any other ax)X>lica- *" ‘=“*®** 

tion to which this section m;iy be imide a])X)licable 

’[by or under any enactment] for the time being in 
force may bo admitted after the x)eriod of limitation 
]:)rescribed therefor, when the ax)pelliint or ax)x>licant 
satisfies the Court that he had sufficient cause for not 
preferring the apx>eal or making the iipxdication 
within such period. 

Explanation . — The fact that the axipellant or 
apxdicant was misled by any order, x’ffJctice or judg- 
ment of the High Court in ascertaining or computing 
the x)rescribed xieriod of limitation may bo sufficient 
cause within the meaning of this section. 

Q,(l) Where a person entitled to institute a Legal diutbiUty. 
suit or make an application for the execution of a 
decree is, at the time from which the period of limi- 
tation is to be reckoned, a minor, or insane, or an 
idiot, he may institute the suit or make the ax^piica- 
tion within the same x>eriod after the disability has 
ceased, as would otherwise have been allowed from 
the time prescribed therefor in the third column of 
the first schedule. 

(2) Where such x^erson is, at the time from 
which the period of limitation is to be reckoned, 
affected by two such disabilities, or where, before 
his disability has ceased, he is affected by another 

^ ThG.se words were substituted fur the words “by auy eiiaotmniit or rule” 
by S. 2 of the Indian Limitation (Amendment) Act, 1922 (10 of 1922). 



Disability of one of 
several plaintiffs or 
applicants. 


Special exceptions. 
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disability, he may institute the suit or make the 
application within the same period, after both dis- 
abilities have ceased, as would otherwise have been 
allowed from the time so proscribed. 

(3) Where the disability continues up to the 
death of such person, his legal representative may 
institute the suit or make the application within the 
same period after the death as would otherwise have 
been allowed from the time so prescribed. 

(4) Where such representative is at the date of 
the death affected by^ any such disability, the rules 
contained in sub-sections (1) and ( 2) shall apply. 

Ilhistrations. 

(а) Tho right, to sue for the hire of ji boat accrues to A during bia minority. 
He attains majority four years after such accruer. Tic may institute his suit at 
any time within three years from the date of his attaining majority. 

(б) A right to sue accrues to Z during his minority. After tlic accruer, but 
while Z is still a minor, he becomes insane. Time runs against Z from the date 
when his insanity and minority cease. 

(f’) A right to sue accrues to X during his minority. X dies before attfiining 
majority, and is succeeded by Y, his minor son. Time runs against Y from the 
date of his attaining majority. 

7. Where one of several persons jointly entitled 
to institute a suit or make an api.lieation for the 
execution of a decree is under any such disability, 
and a discharge can be given without the concurrence 
of such person, time will run against them all : but, 
where no such discharge can be given, time will not 
run as against any of them until one of them becomes 
capable of giving such discharge without tho concur- 
rence of the others or until the disability has ceased. 

lUustrcdions. 

{a) A incur.s a debt to a firm of which B, C and D arc partners. B is insane, 
and 0 is a minor. f> can give a discharge of the debt without- tho concurrence 
of B and C. Time runs against B, C and D. 

(h) A incur.s a debt to a firm of which E, E and G are partners. E and E 
are insane, and G is a minor. Time will not run against any of them until 
either E or E becomes sane, or G attains majority. 

0 . Nothing in section 6 or in section 7 applies 
to suits to enforce rights of pre-emption, or shall be 
deemed to extend, for more than three years from the 
cessation of tho disability or the death of the person 
affected thereby, tho period within which any suit 
must be instituted or application made. 
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Illustrations. 

{a) A, to whom a right to sue for a legacy has accrued during his minority, 
attains majority eleven years after such accruer. A has, under the ordinary law, 
only one year remaiping within which to sue. But under section 6 and this 
section an extension of two years will be allowed him making in all a period of 
three years from the date of his attaining majority, within which ho may bring 
his suit, 

(h) A right to sue for an hereditary office accrues to A who at the time is 
insane. Six years after the accruer A recovers his reason. A has six years, 
under the ordinary law from the date when his insanity ceased within which to 
institute a suit. No extension of time will be given him under section 6 read 
with this section. 

(r) A right to sue as landlord to recover possession from a tenant accrues to 
A, who is an idiot. A dies three years after the accruer, his idiocy continuing 
up to the date of his death, A’s representative in interest has, under the 
ordinary law, nine years from the date of A*s death within which to bring a 
suit. Section 6 read with this section does not extend that time, except where 
the reprosentativG is himself under disability when the representation devolves 
upon him. 

9. Where once time has begun to run, no 
subsequent disability or inability to sue stops it : 

Provided that, where letters of administration 
to the estate of a creditor have been granted to his 
debtor, the running of the time prescribed for a suit 
to recover the debt shall be suspended while the 
administration continues. 


10. Notwithstanding anything hereinbefore 
containeci, no suit against a person in wliom property 
lias become vested in trust for any specific purpose, 
or against liis legal reiu’esentatives or assigns (not 
being assigns for valuable consideration), for the 
purpose of following in his or their hands such 
property, or the ju’oceeds thereof, or for an account 
of such property or proceeds, shall be barred by any 
length of time. 

^[For the jmrposes of this section any property 
comprised in a Hindu, Muhammadan or Buddhist 
religious or charitable endowment shall he deemed to 
he property vested in trust for a specific purpose, and 
the manager of any such i)roj)erty shall he deemed to 
be the trustee thereof.] 

1 1 . (^) Suits instituted in British India on 
contracts entered into in a foreign country are subject 
to the rules of limitation contained in this Act. 


^ This paragraph was inserted by S. 2 of the Indian limitation (Amend- 
ment) Act, 1929 (1 of 1929). 


Continuous 
running of time. 


Suits against ex- 
press trustees and 
their representa- 
tives. 


Suits on foreign 
contracts. 
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Exclusion of time 
in legal proceed- 
ings. 


Exclusion of time 
of defendant’s ab- 
sence from British 
India and certain 
other territories. 


Exclusion of time 
of proceeding bona 
fide in Court with- 
out jurisdiction. 


No foreign rule of limitation shall be a 
defence to a suit instituted in British India on a 
contract entered into in a foreign country, unless the 
rule has extinguished the contract and the parties 
were domiciled in such country during the period 
prescribed by such rule. 

PAKT III. 

Computation of Pi^kiod of Limitation. 

12. computing the period of limitation 

prescribed for any suit, appeal or application, the day 
from which such period is to be reckoned shall be 
excluded. 

( 2 ) In computing the p)eriod of limitation pres- 
cribed for an a})p)eal, an application for leave to 
apipieal and an appilication for a review of judgment, 
the day on which the judgment compdained of was 
pironounced, and the time requisite for obtaining a 
copy of the decree, sentence or order appealed from 
or sought to be reviewed, shall be excluded. 

( 3 ) Where a decree is apipiealed from or sought 
to be reviewed, the time requisite for obtaining a 
copy of the judgment on whi(di it is founded shall 
also be excluded. 

( 4 ) In compmting the period of limitation p)res- 
cribed for an a]:)plication to set aside an award, the 
time requisite for obtaining a eop)y of tfie award shall 
be excluded. 

1 3 . compmting the period of limitation 
p)rescribed for any suit, the time during which the 
defendant has been absent from British India and 
from the territories beyond British India under the 
administration of ^[the Central Government or the 
Crown liepresentative] shall be excluded. 

14. ( 1 ) computing the period of limitation 
prescribed for any suit, the time during which the 
plaintiff has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first 
instance or in a Court of ap)p)eal, against the defen- 

1 Substituted for the words “the Government” by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 
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dant, shall be excluded, where the proceeding is 
founded upon the same cause of action and is prose- 
cuted in good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable 
to entertain it, 

(2) In computing the period of limitation pres- 
cribed for any application, the time during which the 
applicant has been prosecuting with due diligence 
another civil proceeding, whether in a Court of lirst 
instance or in a Court of appeal, against the same 
party for the same relief shall be excluded, where 
such proceeding is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of 
a like nature, is unable to entertain it. 

Explanation /. — In excluding the time during 
which a former suit or application was pending, the 
day on which that suit or application was instituted 
or made, and the day on which the ])rocee(lings 
therein ended, shall both be counted. 

.Explanation II. — For tlie lairytoses of this 
section a plaintiff or an ai)])1icant resisting an a}>]>eal 
shall be deemed to l)e prosecuting a ]‘>roceeding. 

Explanation III. — For the yairposes of this 
section misjoinder of parties or of causes of action 
shall be deemed to be a cause of a like nature with 
defect of jurisdiction. 

15. (^) computing the period of limitation 
prescribed for any suit or api)lication for the execu- 
tion of a decree, the institution or execution of 
which has been stayed by injunction or order, the 
time of the continuance of the injunction or order, 
the day on which it was issued or made, and the day 
on which it was withdrawn, shall be excluded. 

(2) In computing the period of limitation pres- 
cribed for any suit of which notice has been given in 
accordance with the requirements of any enactment 
for the time being in force, the ])eriod of such notice 
shall be excluded, 

1 0 . In computing the period of limitation 
prescribed for a suit for possession by a purchaser at 
a sale in execution of a decree, the time during 


Exclusion of time 
during which pro* 
ceedings are sus- 
pended. 


Exclusion of time 
during which pro- 
ceedings to set 
aside execution- 
sale are pending. 
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which a proceeding to set aside the sale has been 
prosecuted shall be excluded, 

17. (1) Where a person who would, if he 
were living, have a right to institute a suit or make 
an application, dies before the right accrues, the 
period of limitation shall be computed from the 
time when there is a legal representative of the 
deceased capable of instituting or making such suit 
or application. 

(2) Where a person against whom, if he w'ere 
living, a right to institute a suit or make an applica- 
tion would have accrued dies before the right accrues, 
the period of limitation shall be computed from the 
time when there is a legal representative of the 
deceased against wdiom the plaintiff may institute or 
make such suit or apjtlication, 

(3) Nothing in sub-sections (1) and (2) applies 
to suits to enforce rights of pre-emption or to suits 
for the possession of immoveable property or of an 
hereditary office. 


1 8 . Where any person having a right to insti- 
tute'a suit or make an a]»y»lication has, by means of 
fraud, been kej:)t from the knowledge of such right or 
of the title on which it is founded, 

or Avhere any document necessary to establish 
such right has been fraudulently concealed from him, 

the time limited for instituting a suit or making 
an apydication — 

(a) against the person guilty of the fraud or 
accessory thereto, or 

(h) against any person claiming through him 
otherwise than in good faith and for a 
valuable consideration, 

shall be computed from the time when the fraud 
first became known to the person injuriously affected 
thereby, or, in the case of the concealed document, 
when he first had the means of producing it or 
compelling its production. 

19. (!) Where, before the expiration of the 
y)eriod prescribed for a suit or application in respect 
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of any property or right, an acknowledgment of 
liability in respect of such property or right has 
been made in writing signed by the party against 
whom such property or right is claimed, or by some 
person through whom he derives title or liability, a 
fresh period of limitation shall be computed from 
the time when the acknowledgment was so signed. 

(2) Where the writing containing the acknow- 
ledgment is undated, oral evidence may be given of 
the time when it was signed; but subject to the 
provisions of the Indian Evidence Act, 1872, oral iofi872 
evidence of its contents shall not be received. 

ExpUmation 7. — For the purposes of this section 
an acknowledgment may be sufficient though it omits 
to specify the exact nature of the property or right, 
or avers that the time for x>ayment, deliver)^ jier- 
formance or enjoyment has not yet come, or is 
accompanied by a refusal to ])ay, deliver, jierform or 
})ermit to enjoy, or is couiled with a claim to a set- 
oF, or is addressed to a ixirson other tlian tlie person 
entitled to the j)roiierty or right. 

Explanation II. — For the x)nrx)Osos of this 
section, “signed” means signed either f)ersonally or 
by an agent duly authorized in this behalf. 

Explanation III. — For the xmrxioses of this 
section an apjdication for the execution of a decree 
or order is an ax)plication in res]»ect of a right. 


210 . (I) Where interest on a debt or legacy is. Effect of payment 
before the exjnration of the x>rescribed xteriod, x>aid as of'plrfpayment 
such by the x)crson liable to xxvy the debt or legacy, of principal, 
or by his agent duly authorized in this behalf, 

or w^here xiart of the x'lrincipal of a debt is, before 
the exxaration of the x^rescribed xicriod, xiaid by the 
debtor or by his agent duly authorized in tliis behalf, 
a fresh period of limitation shall be comxmted 
from the time when the xiayracnt was made : 

^[Provided that, save in the case of a x>ayment of 
interest made before the 1st day of January, 1928, an 

^ This proviso was substituted by S. 2 of tho Indian Limitation (Arneudmf.'nt) 

Act, 1927 (1 of 1927). The old proviso was as follows : — 

“Provided that, in the case of part-payment of the principal of a debt, the 
fact of the payment appears in the handwriting of tho person making the same,’* 
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Effect of receipt of 
produce of mort- 
gaged land. 


Agent of person 
under disability. 


Acknowledgment 
or payment by one 
of several joint 
contractors, etc. 


Effect of substitut- 
ing or adding new 
plaintiff or defen- 
dant. 


acknowledgment of the payment appears in the hand- 
writing of, or in a writing signed by, the person 
making the payment.] 

(2) Where mortgaged land is in the possession of 
the mortgagee, the receipt of the rent or produce of 
such lan(l shall be deemed to be a payment for the 
purjtose of sulesection (1). 

Explanation. — Debt includes money payable 
under a decree or order of Court. 

21. (i) expression “agent duly authorized 
in this behalf,” in sections 19 and 20, shall, in the case 
of a person under disability, include his lawful guar- 
dian, committee or manager, or an agent duly autho- 
rized by such guardian, committee or manager to sign 
the acknowledgment or make the payment. 

(2) Nothing in the said sections renders one of 
several joint contractors, ])artners, executors or 
mortgagees (•hargeable by reason only of a written 
acknowledgment signed or of a })ayment made by, or 
by the agent of, any otlier or others of them. 

’[(5) for the pur]X)ses of the said sections — 

fa] an acknowledgment signed, or a payment 
made, in respect of any liability, by, or 
by tlie duly autdiorized agent of, any 
widow or other limited owner of i)ro- 
perty who is governed by the Hindu 
law, shall be a valid acknowledgment or 
payment, as the <*,ase may be, as against 
a reversioner succeeding to such liabi- 
lity ; and 

(h) where a liability has been incurred by, or 
on belialf oi:, a Hindu undivided family 
as such, an acknowledgment or payment 
made by, or by the duly authorized agent 
of, tlie manager of the family for the 
time being shall be deemed to have been 
made on behalf of the whole family.] 

22 . ( 1 ) Where, after the institution of a suit, 
a new plaintiff or defendant is substituted or added, 

1 'I’his sub-scctioii wus iwldetl by S. 3 of the Indian Limitation (Amendment) 
Act, 1927 (1 of 1927). 
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the suit shall, as regards him, be deemed to have been 
instituted when he was so made a party, 

( 2 ) Nothing in sub-section ( 1 ) shall apply to a 
ease where a party is added or substituted owing to 
an assignment or devolution of any interest during 
the pendency of a suit or where a plaintiff is made a 
defendant or a defendant is made a plaintiff. 

23 . In the case of a continuing breach of 
contract and in the case of a continuing wrong inde- 
pendent of contract, a fresh period of limitation 
begins to run at every moment of the time during 
which the breach or the wrong, as the case may be, 
continues. 

24 . In the case of a suit for eomyiensation for 
an act which does not give rise to a cause of action 
unless some specific injury actually results therefrom, 
the period of limitation shall be computed from the 
time when the injury results. 

llludralion. 

A owns the surface of a field. B owns the sub-soil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the 
surface subsides. The period of limitation in the case of a suit by A against B 
runs from the time of the subsidence. 

25 . All instruments shall, for the purposes of 
this Act, be deemed to be made with reference to the 
(Iregorian calendar. 

ILluslraiions, 

{a) A Hindu makes a promis.sory note hearing a Native date only, and 
payable four months after date. The period of limitation applicable to a suit on 
the note runs from the expiration of four months after date computed according 
to the Gregorian calendar. 

{b) A Hindu makes a bond, bearing a Native date only, for the repayment of 
money within one year. The p(‘riod of limitation applicable to a suit on t*he bond 
runs from the expiration of one year after date computed according to the 
G regorian calendar . 


PART IV. 

Acquisition of Ownership by Possession. 

26 . ( 1 ) Where the access and use of liglit or 
air to and for any building have been j^eaceably 
enjoyed therewith as an easement, and as of right, 
without interruption, and for twenty years. 


Continuing 
breaches and 
wrongs. 


Suit for compensa* 
tion for act not 
actionable without 
special damage. 


Computation of 
time mentioned in 
instruments. 


Acquisition of right 
to easements. 



Exclusion in favour 
of reversioner of 
servient tenement. 
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and where any way or watercourse, or the use of 
any water, or any other easement (whether affirma- 
tive or negative) has been peaceably and openly 
enjoyed by any person claiming title thereto as an 
easement and as of right without interruption, and 
for twenty years, 

the right to such access and use of light or air, 
way, watercourse, use of water, or other easement 
shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be 
taken to be a period ending within two years next 
before the institution of the suit wherein the claim 
to w'hich such period relates is contested. 

(2) Where the property over which a right is 
claimed under sub-section (1) belongs to '[the Crown], 
that sub-section shall be read as if for the words 
“ twenty years ” the w^ords “ sixty years ” were 
substituted. 


Explanation . — Nothing is an interruption within 
the meaning of this section^, unless where there is an 
actual discontinuance of the possession or enjoyment 
by reason of an obstruction by the act of some person 
other than the claimant, and unless such obstruction 
is submitted to or acquiesced in for one year after the 
claimant has notice thereof and of the person making 
or authorizing the same to be made. 

lUnfitralions. 

(a) A suit is brought in 1911 for obstructing a riglit of way. The defendant 
admits the obstruetion, but denies the right of way. The plaintiff proves that 
the right was peaceably and openly enjoyed by him, elairning title thereto as an 
easement and as of right, without interruption from 1st January 1890 to Ist 
January 1910. The plaintiff is entitled to .judgment. 

(//) In a like .suit the plaintiff .shows that the right was peaceably and openly 
en.joyed by him for twenty years. The defendant proves that the })laiiitiff, on one 
occasion during the twenty years, has asked his leave to enjoy the right. The 
suit shall bo dismissed. 

2 . 7 . Where any land or water upon, over or 
from which any easement has been enjoyed or derived 
has been held under or by virtue of any interest for 
life or any term of years exceeding three years from 
the granting thereof, the time of the enjoyment of 

i Substituted for the word “Government” by the Government of India 
( Adaptation of Indian Laws) Order, 1937, 
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such easement during the continuance of such interest 
or term shall be excluded in the computation of the 
period of twenty years in case the claim is, within 
three years next after the determination of such 
interest or term, resisted by the person entitled, on 
such determination, to the said land or water. 

Illustration. 

A sues for a declaration that he is entitled to a right of way over TVs land. A 
proves that he has enjoyed tlie right for twenty*five years ; but B shows that 
during ten of these year.s C, a Hindu widow, had a life interest in the land, that 
on (Vs death B became entitded to the land, and that within two years after C’s 
death, he contested A’s claim to the right. The suit must be dismissed, as A, 
with reference to the provisions of this section, has only proved enjoyment for 
fifteen years. 

28 . At the determination of the period hereby 
limited to any person for instituting a suit for posses- 
sion of any property, his right to such property shall 
be extinguished. 


PART V. 

Savings and Repeals. 

29 . \(^) Nothing in this Act shall affect 
section 25 of the Indian Contract Act, 1872. 

(2) Where any special or local law prescribes for 
any suit, appeal or application a period of limitation 
different from the period prescribed therefor by the 
lirst schedule, the provisions of section 3 shall apply, 
as if such period were luescribed therefor in that 
schedule, and for the purpose of determining any 
period of limitation prescribed for any suit, appeal or 
application by any special or local law — 

(a) the provisions contained in section 4, 
sections 9 to 18, and section 22 shall 
apply only in so far as, and to the extent 
to which , they are not expressly excluded 
by such special or local law ; and 

^ Sub-sections (]) and (2) were substituted for the original sub-section (I) 
of B, 29 by 8. 3 of the Indian Limitation (Amendment) Act, 1922 (10 of 1922). 
The original sub-section (l) was as follows : — 

Savings. 29, (J) Nothing in this Act shall ; — 

(a) affect the Indian Contract Act, 1872, section 25 ; 

(l>) affect or alter any period of limitation specifically pres- 
cribed for any suit, appeal or application by any special- 
or local law now or hereafter in force in British India. ^ 


Extinguishment i 
right to property. 


Savings*. 
IX of 1872 
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Cb) the remaining provisions of this Act shall 
not apply.] 

^[(3)] Nothing in this Act shall apply to suits 
rvof 1869 under the Indian Divorce Act. 

‘\( ^ )] Sections 2G and 27 and the definition of 
“easement” in section 2 shall not apply to cases arising 
in territories to which the Indian Easements Act, 
V of 1882 1882, may for the time being extend. 

30 ^ Itepealed bu the Uepealinq and Amendinq 
Act, 1^0 (VIII of 1930). 

31 / Repealed^ by the Repealing and Amending 
Act, 1930 (VIII of 1930). 

32 ^ Repealed by the Second Repealing and 
Amending Act, 1914 (17 of 1914). 


1 Tho originul sub-section (^) was re-uumbered as (3) by s, 3 of the Indian 
Limitation (Amendment) Act, 1922 (10 of 1922). 

2 The original sub-section (3) was re-numbered as (4) ibid. 

^ The original Section 30 was as follows : — 

30, Notwithstanding anything hertin contained, any suit for which the 
period of limitation prescribed by this Act is shorter 
than the period of limitation prescribed by the 
Indian Limitation Act, 1877, may be instituted 
within the period of two years next after the passing 
of this Act, or within th(3 period iirescribed for such 
suit by the Indian limitation Act, 1877, whichever 
period expires first. 

^ The original Section 31 was as follows : — 

31. (J) Notwithstanding anything contained in this Act or in the Indian 
Limitation .Act, 1877, in the territories mentioned in 
the second schedule, a suit for foreclosure or a suit 
for sale by a mortgagee may he instituted within 
two years from the date of the passing of this Act, or 
within sixty years from the date when the money 
securfid by the mortgage became due, whichever 
period expires first ; and no such suit in the said 

territories instituted within the said period of sixty years and pending at the 
date of the passing of this Act, either in a Court of first instance or of appeal, 
shall be dismissed on tlie ground that a twelve years’ rule of limitation is 
applicable. 

(3) Where in the aforesaid territories the claim of a mortgagee for foreclo- 
sure or for sale has been wdiolly or in part dismissed or withdrawn after the 
twenty-second day of July 1907 and before the passing of this Act. cither in a 
Oourt of first instance or of appeal on the ground that a twelve years’ rule of 
limitation applied to such claim, the case may be restored on an application in 
writing to the Oourt by which the claim was dismissed or in which it was with- 
drawn, provided the application is made within six months from the date of the 
passing of this Act : and on such restoration, the x^rovisions of sub-section (1) 
shall apply. 

The original Bection 32 was as follows - 

KeiJeals enactments mentioned in the third 

*’ schedule are repealed to the extent specified in the 
fourth column thereof. 


Pr n V isian fo r su i t s 
hy certain mortgagees 
in t e r r i i one s in e n - 
Honed, in the second 
schedule. , 


Provision for suits 
for which the period 
prescribed is shorter 
than that prescribed tnj 
the Indian Liniitai ion 
Act, 1877. 



THE FIRST SCHEDULE 

(See Section 8.) 

Fiest Division : Suits. 


Description of 

Period of 

Time from which period 

suit. 

limitation. 

begins to run. 


Par't I, — Thirty 
days. 


d. To contest an award of the 
Board of Revenue under 
the Waste Lands (Claims) 
Act, 18G3. 

Thirty days 

Part 11 — 
Ninety days. 

When notice of the award 
is delivered to the plain- 
tiff. 

'2. For compensation for doing 
or for omitting to do an 

Ninety days . 

When the act or omission 
takes place. 

act alleged to he in pjur. 
suance of any enactment 
in force for the time 
being in British India. 

1 

Part. Ill, — Six 
rnonihs. 


3. Ihider the Specific Relief! 
Act, 1877, Section 9, to j 
recover possession of im- 
moveable property. 

Six months . | 

When the dispossession 
occurs. 

4. M.- - * 

i 

! 

♦ * 

i 

^ [Part I V, — One [ 
jjear.] \ 


5. Under the summary pro- 
cedure referred to in 
Section 128 (2) (/) of the 
Code of Civil Procedure, , 
1908, ^ [where the provi- ' 
sion of such summary 
procedure does not ex- 1 
elude the ordinary pro- 
cedure in such suits and 1 
under Order 37 of thej 
said Code.] | 

^ [One year! 

i 

i 

I 

1 

i 

1 

1 

When the debt or liquida- 
ted d enrj an d becomes 

payable or when the 
property becomes reco- 
verable. 


1 Repealed by Repealing and Amending Act, 20 of 1937, The original Article 4 was 
as follows : 

4. Under the Employers and Work- ! j When the wages, hire or price 

men (Disputes) Act, 18C0, jSix months.' of work claimed accrue or 
Section 1. I I accrues due^ 

2 4 hesc words ^ve^o inserted by S. 2 of the Indian Limitatioi^ijtfSraiiGnt) Act, 19 

(30 of 1926). ty 

^ These words were substituted for the words “six 

Lim. 2 

I(“( 2 2 ri 1949 
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THE FIRST SCHEDULE 
First Division: Suits. 

Part IV — One Year (contdj 


Description of 
suit. 


Period of j Time from which period 
limitation. | begins to run. 




6. Upon a Statute, Act, Regu- 

lation or Dye-law, for 
a penalty or forfeiture. 

7. For the wages of a house- 

hold servant, artisan or 
labourer not provided for 
by this schedule, article 4. 

8. For the price of food or drink 

sold by the keeper of a 
hotel, tavern or lodging- 
house. 

9. For the price of lodging. 


One year . 
^[Ono year] 


; ^ [One year] 


I ^ 


[One year] 


10. To enforce a right of pre- [One year] 
eruption, whether the 
right is founded on law, 
or general usage, or on I 
special contract. ; 


11. By a person, against whom j ^[One yearj 
any of the following 
orders has i)een made to 
establish the right which 
he claims to the property 
comprised in the order: 

(l) Order under the Code 
of Civil Procedure, 

1908, on a claim ju’e- 
ferred to, or an cdRec- 
tion made to the at- 
tachment of, property 
attached in execution 
of a decree ; | 


I When the penalty or for.. 

I feiture is incurred. 

. i When the wages accrue 
due. 


i When the food or drink is 
: delivered. 


. I When the price becomes 
I payable. 

, : When the purchaser takes, 

; under the sale sought to 

: be impeached, physical 

possession of the whole 
of the property sold, or, 

; where the subject of 

; the sale does not admit 

of physical iJossession, 
when the instrument of 
j sale is registered. 

. I The date of the order. 


1 Tbo heading ''Part JV, tme year ” was omitted by S. 2 of the Indian TAmitatioii 
(Amendment) Act, 1925 (80 of 1925). 

2 These words were substituted for the word “Ditto” by S. 2 and Sch. I of thc; 
Repealing and Amending Act, 1923 (11 of 1923). 
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THE FIEST SCHEDULE 

First Division: 

Part IV — One Year (corddj 


Description of 
suit. 

Period of 
limitations 

i 

Time from which period 
begins to run. 

(2) Order under Section 28 
of thfe Presidency Small 
Cause Courts Act, 1882. 


i 

11 A. By a person against whom 
an order has been made 
under the Code of Civil ! 
Procedure, 1908, upon an j 
application by the holder | 
of a decree for tho pos- I 

^ [One year] 

The date of the order. 

session of immoveable | 
property or by the pur- j 
chaser of such property j 
sold in execution of a 1 
decree, complaining of rc- j 
sistance or obstruction to ; 
the delivery of possession | 
thereof, or upon an appli- ; 

i 

i 

j 



caiioM by any liorson cl is. ! ! 

])ossessed of sucii pro- | 
perty in the delivery of; | 

possession thereof to the' ; 

decree- holder or purcha- i ! 

ser, to establish the right | i 

wliich ho claims to the j 
present possession of the | - 

property comprised in the | i 

order. | 

12. To set aside any of the fol- i ^ [One year] . ; When the sale is confirmed 
lowing sales : — i or would otherwise have 

i' become final and co n cl u- 

(a) sale in execution of aj ! such suit 

decree of a Civil Court, j : been bi’ought. 

(b) sale in pursuance of a I 

decree or order of a Col- ! 

lector or other officer of 1; 

revenue ; i 

i 

^ Those vvoMh wore suljstitubed for the word ‘tDitto*’ by S. *2 and Sch, I of tho 
R'^pealing and Amending Act, 1923 (11 of 1923). 
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THE PIEST SCHEDULE 

First Division : Suits. 

Part IV — One Year ( contd .) 


I 

Description of j 

suit. 


Period of 
limitation. 


(c) sale for arrears of I 
Governineut revenue, or i 
for any dornand recover- ! 
able as such arrcai s 

( d ) sale of a p<atni taluq I 
sold for current arrears | 
of rent. 

Explanation. — In this; 
article “ patni ” includes ; 
any intermediate tenure' 
saleable for current ^ 
arrears of rent. i 

13. To alter or set aside a deci- j HOne >oar] 
sion or ordfu' of a Civil | 

Court in any j)roeeeding: 
other than a suit. I 


14. To set aside any acl or ! ^ [One year j 

order of an ollicer of | 
Government in bis ofli- ' 
cial capacity, not herein : 
otherwise expressly pro- - 
vided for, 

15. Against Government to set j HOne yearj 

aside any attachment, ; 
lease or transfer of im- ; 
moveable property by the , 
revenue- antiioritios for i 
arrears of Government; 
revenue. I 

16. Against Government to ! ^ [One year 1 

recover money i>!iid under j 
prote.st in satisfaction of : 
a claim made by the i 
revenue-authorities on ! 
account of arrears of i 
revenue or on account of i 
demands recoverable as ; 
sucli arrears. 


Time from which period 
begins to run. 


i 


t 


i Tlie date of tlie final deci. 
j sion or order in the 
case by a Court com- 
petent to determine ib 
! finally. 

I 

The date of the act or 
order. 

j 


I When the attachmenl;, 
i lease or transfer is made. 

I 


When the payment is 
made. 


^ The.m' words were substifcutod for tho word “Ditto** by B* 2 and Scb. I of the 
HopoMlnpr ;n)d Anionding Act, 1923 (11 of 1923). 
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THE FIRST SCHEDULE 
First Division : Suits. 
Part IV — One Year (contd.) 


(ler. 


'26. For compensation for loss j UOno year.] 
of service occasioned by 
the seduction of the plain- 
tiff’s servant or daughter, j 
27. For compensation for in- ! ^ [One year j 
ducing a person to break 
a contract with the plain- 
tiff. I 

^ These words were substituted for the word 
Rej)ealing and Amending Act, 1928 (11 of 1923). 


Description of 

Period of 

suit. 

■ 

limitation. 

17. Against Government for 

^ [One year] 

compensation for land 
ac(iuirod for public pur- 


poses. 

^[Oneyeari 

.18. Like suit for compensation 

when the acquisition is 
not completed. 


19. For compensation for false 

^ [One year ! 

imprisonment. 


20. By executors, administra- | 

^ [One year] . 

tors or representatives i 
under the Legal Repre- i 
sontatives’ Suits Act, i 

i 

1855. ; 


21. By executors, administra- | 

^ iOno year l . : 

tors or representatives ! 
under the Indian Fatal i 
Accidents Act, 1855. | 

j 

22. For compensation for any | 

^ [One year] . ; 

other injury to the per- | 

i 

son. ; 


2 8 . F or CO m pie n sa t i o n for a ! 

^ [One year i . ; 

malicious prosecution. | 


24. For compensation for libel, j 

1 

^ [One year] 

25. for compensation for slan- ; 

^ [One yearj . : 


Time from which period 
l)egin 3 to run. 


The date of determining 
the amount of the com- 
pensation. 


complete. 

When the imi>risonment 
ends. 

The date of the death of 
the person wremgod. 


the person killed. 


When tiio injury is com- 
mitted. 

When the pdaintiff is 
acquitted, or the pro- 
secution is otherwise 
terininated. 

WTieo the libel is pub- 
lished. 

When the wr)rds are 
spoken, or, if the words 
are not actionable in 
themselves, when the 
s peci al am a ge com - 

plained of results. 

When the loss o(;cuj's. 


. j The date of 1 1)0 breach. 


‘Ditto*’ by b, 2 and Sch. I of the 
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THE FIRST SCHEDULE 

Fiest Division : Suits. 


Part IV — One Year (concld.) 


Description of j 

Period of 

Time from which period 

suit. 1 

i 

limitation. 

j 

1 begins to run. 

! 

28. For compensation for an | 
illegal, irregular or oxces- ! 
sive distress. 

^ [One year] 

The date of the distress. 

29. For c o m j) o n s a t i o ri f o r 
wrongful seizure of move- 
able property under legal 
process. 

^ [One year] 

i 

The date of the seizure. 

30. Against a carrier for com- 
pensation for losing or 
injuring goods. 

^ [One year] 

1 ‘ , 

When the loss or injury 
occurs. 

1 

31. Against a carrier for com- 
pensation for non-delivery 
of, or delay in delivering, 
goods. 

! MOne year] 

i 

i 

1 

1 Part 13 — T 700 
years. 

j When the goods ought to 
be delivered. 

i 

32. Against one who, having a 
right to use property for ' 
specific imr poses, perverts 
it to other ])urj)ose3. 

Two years . 

1 When the perversion first 
i becomes known to the 

I person injured thereby. 

i 

33. Under the Legal Repre- 
sontatives’ Suits Act, 
1855, against an executor. 

IUT wo years!. 

; When the wrong tiom- 
1 ] divined of is done. 

! 

34. Under the same y\et against 
an ad mi ni strator. 

i ^ [Two years] 

i 

: Ditto. 

1 

35. Under the same Act against 
any oilier ropresontative. 

jMTwo years! 

Ditto. 

36. For compensation for any 

M Two years! 

When tlie malfoasiiuce, 

mal feasance, misfeasance 

i 

misfoasaiico or non- 

or non-feasance indepen- 
dent of contract and not 
herein specially provided 
for. 

\partVl— Three 
i years. 

feasance takes place. 

37. For compensation for ob- 
structing a way or a 
watercourse. 

: Tlirec year.s 

j 

: The date of the obstruc- 
tion. 

38. l^'or c o m p c n s a t i o n for 

I ^ [Three years] . 

1 The date of the diversion. 


f] i ver t i n g a w ate rcou rse. 


^ Tliesc words were substituted for the word “Ditto” by S. 2 and Sch. I of the 
liepeiiliLip; and Amending Act, 1923 (11 of 1923). 
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THE FIEST SCHEDULE 

First Division : Suits. 


Part VI — Three Years ( contd .) 


Description of 

Period of 

Time from which j^eriod 

suit. 

limitation. 

begins to run. 

39. For compensation for 

^ [Three years] . 

The date of the trespass. 

tresjoass upon immoveable 
property. 

40. For compensation for in- 

^ [Three years] . 

i 

The date of the infringe- 

fringing copyright or any 

1 

ment. 

other exclusive privilege. 
41. To restrain waste. 

1 

^ [Three years] . 

When the waste begins. 

42. For comi)ensation for injury 

^ [Three years] . 

When the injunction 

caused by an injunction 


ceases. 

wrongfully obtained. 

43. Under the "[Indian Succes- 

^ [Three years] . 

The date of the payment 

sion Act, 1925, section 360 


or distribution. 

or section 361] to compel 
a refund by a person to 
whom an executor or 
administrator has i)aid 
a legacy or distributed 
assets. 1 

44. By a ward who has attained i 

^ [Three years] . 

When the. ward attains 

majority, to set aside a : 


majority. 

trjinsfer of property by | 
his guardian. j 

15. To contest an award under j 

^ [Three Years ! . 1 

The date of the final award 

any of the following | 

1 

or order in the case. 

liogulations of the Bengal | 
Code 1 

The Bengal Band, revenue | 
Settlement Bogulation, j 
1822. 1 

The Bengal Land -revenue j 

i 

t 

! 

1 

i 

1 


Settlement Begulation, 1 
1825. ' i 

The Bengal Iiand -revenue ! 
(Settlement and Deputy 1 
Collectors) Begulation, 1 

I 

i 

1 


Jooti. 

46. By a party hound by such | 

^ [Three years 1 . | 

The date of the final award 

award to recover any pro- j 


or order in the case. 

perty comprised therein. > 




1 These! words wore substituted for the word “Ditto” by S. ‘2 iirid Soh. I of the 
Repealing and Amending Act, 1923 (11 of 1923). 

^ 'Phese words and figures were suVjstituted by S. 2 and Sch. I of the Repealing and 
Amending Act, 1930 (8 of 1930) for the words “Indian Succession Act, ISO.'i, S. 320 and 
fi. 321, or under the Probate and Administration Act, 1881, S. 139 or S. 140.” 
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THE FIRST SCHEDULE 
First Division : Suits. 

Part VI — Three Years (contdj 

"I'* 

Description of | Period of Time from which period 

suit. I limitation. hei^ins to run. 


47. By any person hound by an ^ [Three years] . The date of the final order 

order respecting the pos- in the case, 

session of immoveable 
property made under the i 
Code of Criminal Proce- I 
dure, 1898, or the Mam- i 
latdars’ Courts Act, 1906, j 
or by any one claiming | 
under such person, to i 
recover the property corn- j 
prised in such order. ! 

48. For specific moveable pro- 1 ^ [Tliree ye; 

perty lost, or acquired by j 
theft, or dishonest raisap. j 
propriation or conversion, | 
or for compensation for ! 
wrongfully taking or ! 
detaining the same. | 

^[48 A. To recover moveable j Three years 
property conveyed or be- | 
queathed in trust, dope- | 
sited or pawned, and | 
afterwards bought from i 
the trustee, depositary or j 
pawnee for a valuable j 
consideration. I 

48B. To set aside sale of move- j Three years 
able property comprised ! 
in a Hindu, Muhara- I 
madan or Buddhist religi- j 
ous or charitable endow- i 
meat made by a manager j 
thereof for a valual)le ! 
consideration. ; 

^ These words were substituted for the word “Ditto” by S. 2 and Sch. I of the 

Ropealing and Amending Act, 1923 (11 of 1923). 

2 Tbese Articles were inserted by S, 3 of the Indian Limitation (Amendment) Act, 1929 

(1 of 1929). N ; , 


irsj . I Wlion the pei’son having 
' the right to the posses- 
I sion of the property first 

. learns in \vhoso posses- 

i sion ill is. 


. ; When the sale becomes 
known to the plaint ill. 


. I When the sale becomes 
I known to the plaintiff.] 
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THE FIBST SCHEDULE 
First Division : Suits. 

Part VI — Three Years ( contd .) 


Description o! 
suit. 


Period of I Time from which period 
limitation. j be^^ins to run. 


49. For other specific moveable 
property, or for com pen > 
sation lor w'rongfully 
taking or injuring or 
wrongfully detaining the 


[Three years] 


same. 

50. For the hire of animals, 1 

vehicles, boats or house- 1 
hold furniture. j 

51. For th(i balance of money 

advanced in payment of 
goods to bo delivered, 

52. For the price of goods sold 

and delivered, where no 
fixed i)eriod of credit is 
agreed upon. 

53. For the price of goods sold j 

and dcdivered to be paid I 
for after t lie expiry of ai 
fixed f)eriod of credit. ! 

54. For tlie i)vico of goods sold I 

and deli vered to bo paid i 
for by a bill of exchange, ; 
no such bill being given, j 

55. For the price of trees or f 

growing crops sold by i 
the plaintiff to the defen- 
dant where no fixed 


^ [Three years] 


^ [Three years] 


^ [Three years] 


^ [Three years] 

^ [Three years] 


^ [Three years] 


period of credit is agreed 


upon. I 

56. For the price cd work done 

by the plaintiff for the 
defendant at his request, 
where no time has been | 
fixed for [)ayinent. | 

57. For money payable for ; 

money lent. ! 

58. Like suit when the lender j 

has given a cheque for | 
the money. i 


^ [Three years] 


^ [Thi’ee years] 
^ [Three years] 


. i When the property is 
I wrongfully taken or in- 
I jured, or when the 
detainer’s possession 
becomes unlawful. 

. ! When the hire l)ccomes 
j payable. 

I 

. ; When the goods ought to 
j be delivered. 

. i The date of the delivery of 
I the goods. 

i 


. i When the peri(.)d of credit 
I oxj)ires. 


. ; Wlien the jxudod of the 
I proi,)osed bill elapses. 

. : Tlie date of the sale. 


. ■ When the work is done. 


, i When tlio loan is made. 

. : When the cheque is paid. 


^ These words were substituted for the word '‘Ditto” by S. 2 and Scb. I of the- 
Repealing and Amending Act, 1923 (11 of 1923), 
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THE FIRST SCHEDULE 
First Division : Suits. 

Part VI — Three Years (contd.) 


Description of 

1 

1 Period of 

Time from which period 

suit. 


limitation. 

begins to run. 

1 

1 


59. For money lent under an ^ [Three years] 
agreement that it shall 
be payable on demand. 

‘60. For money deposited under UThreo years] 
an agreement that it shall 
be payable on demand, 
including money of a| 
customer in the hands of j 
liis banker so payable. j 
'61. For money payal)le to the i ^ [Three years] 
idaintifl for money paid! 
for the defendant. j 

62. For money payable by thej ^Threo years] 
defendant to the plain- j 
tiff for money received j 
by tlie defendant for the' 
plaintiff's use. | 

'63. For money payable for j UThree years] 
interest upon money due| 
from the defendant to the j 
plaintiff. i 

64. For money payable to the j MThroe years] 
plaintiff for money found | 
to be due from the defen- 
dant to the i)laintiff on 
accounts stated between 
them. I 


I 


‘65. For compensation for broach | ^ [Three years] 
of a promise to do any- ! 
thing at a specified time, | 
or uj)oii the happening of ; 
a specified contingency. ; 

66. On a single bond, where a M [Three years] 
day is specified for pay- : 
rrumt. i 


When the loan is made. 


When the demand is made. 


When the money is paid. 


I When the money is re- 
j ceivod. 


When the interest becomes 
due. 


When the accounts are 
stated in writing signed 
by the defendant or his 
agent duly authorized in 
this behalf, unless w here 
the debt is, by a simul- 
taneous agreement in 
writing signed as afore- 
said, made payable at a 
future time, and then 
wdien that time arrives. 

When the time specified 
arrives or the contin- 
gency happens. 

I 

i 

I The day so specified. 


^ f hf'se words were substituted for the word “Ditto’* bv S. 2 and Sch. I of the 
Kepealui«: and Amending Act, 1923 (11 of 1923). 
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THE FIEST SCHEDULE 

First Division : Suits. 

Part YI — Three Years ( contd .) 


Description of 

Period of 

Time from which iieriod 

suit. 

limitation. 

begins to run. 

67. On a single bond, where no 
such day is specified. 

! ^ [Three years] . 

The date of executing the 
bond. 

68. On a bond subject to a 
condition. 

^ [Three years] . 

When the condition is 
broken. 

69. On a bill of exchange or 
X)romissory note payable 
at a fixed time after date. 

^ [Throe years] . 

When the bill or note falls 
j due. 

i 

70. On a bill of exchange pay- 
able at sight, or after 
sight, but not at a fixed 
time. 

^ [Three years] . 

' 

When the bill is presented. 

i 

71. On a bill of exchange i 
accepted payalrle at a par- : 
ticular jlace. | 

^ [Three years] . i 

When the bill is presented 
at that f>]ace. 

72. On a bill of exchange or 1 
promissory note payable! 
at a fixed time after sight 1 
or after demand. i 

M Three years i . 

When the fixed time 
ex])ires. 

73. On a bill of excdiange or i 
promissory note payable j 
on demand and not ac- ! 
coin])anied by any writing | 
restraining or postponing'! 
the right to sue. 1 

^ [Three years | . i 

The date of the bill or 
not(?. 

7 L On a promissory note or | 
bond ])ayabie by instal- i 

ments. I 

i 

^ [Three years’ . ! 

1 

The exi)ira,tion of the first 
term of paynnent iis to 
tlie i)art then payable ; 
and for the otlioi* pails, 
tlie expiration of the 
respective terms of pay- 
ment. 

75. On a i>romissory note or 
bond payable by instal. 
ments, which provides 
that, if default be made 
in payment of one or | 
more instalments, the i 
whole sliall be due. | 

i 

1 

^ [Three years! 

! 

When the default is made, 
unless where tlie f>ay'eo 
or oldigeo whjvos the 
l;enefit of the i)rovision, 
and then when fresh 
default; is made in res- 
pect of which tliere is no 
sncli waiver. 


^ Those woods wore .substituted for the word “Ditto” Iw S. 2 srid Sci>. T of the 
Repealing and Amending Act, 1923 (11 of 192.3). 
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THE FIRST SCHEDULE 


First Division : Suits. 

Part YI — Three Years (contdj 


Description of I Period of 

suit. I limitation. 

76. On a prornisssory Jiote given | ^ [Three years! 

by the ma.kci; to a third; 
pjerson to be delivered to i 
tlie payee after a certain ; 
event should happen. 

77. On a dislionoured foreign | * [Three years! 

l)ill, where ])rotest has, 
been made and notice! 
given. ; ^ 

78. By the payee agfiinst the : M Three years] 

drawer of a bill of ex- ; 
change, which has been ; 
dislionoured by non-ac- i 
cei)tance. I 

79. By tlie acceptor of an ac- ; ’ fThree yearsi 

(jomraodation-l'iiri against | 
the drawer. ! 

80. Suit on a hill of exchange, i MTliroo years ‘ 

promissory note or bond ; 
not herein expressly pro- ] 
vided for. i 

SI. By a surety against the ^ [Three years! 
principal debtor, 

82. By a suret y against a co- : ^ [Three years! 

surety. ^ 

83. Upon any other conli-act to ■ ^ [Three years] 

indemnify. 

84. By an attorney or vakil for ^ [Three yearsi 

his costs of a s u i t or a | 
particular business, there i 
being no express agree- | 
ment as to the time; 
when such costs are to i 
her paid. i 

85. For the balance due on a ; ^ [Three years i 

mutual, oi)en and current i 
account, where there: 
have been reci{)iocal de- I 
inands between the par- ; 
ties. i 


I Time from which period 
! begins to run. 


. I The date of the delivery 
I to the payee. 


. iWhen tlie notice is given. 


The date of the refusal to 
accept. 


. i When the acccjitor pays 
I the amount of the bill. 

. i When the bill, note or 
! bond becomes jiayable. 


. i When tlie surety paV'. 
the creditor. 

. : When the siu'ety pays 

. any tiling in excess of his 
owm share. 

.■When the [vlaintiff is ac- 
I tually da-mnitiod. 

. : The date of the tennina- 
! tion of the suit or 
! business, or (where the 
! a.ttornoy or vakil pro- 

I perly discontinues the 
I suit or business) the date 
I of such discontinuance. 

. I The close of the year in 
which the last item ad- 
: initted or proved is en- 

I tered in the account ; 
i sucli year to be com- 

I)uted as in the account. 


^ words were substituted for the word '* Ditto” by S. 2 and Bch. I of the 

RepculiiJi:^ and Amending Act, 1923 (11 of 1928.) 
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THE FIEST SCHEDULE 

First Division : Suits. 

Part VI — Three Years (contd.) 


Description of : Period of 

suit. i limitation. 

86. On a policy of insurance, | ^ [Three yearsj . 

^^dioii the sum assured ! 
is iiayable immediately | 
after proof of tlie doatli ! 
or loss lias been given ; 
to or received by the ■ 
insurers. 

87. By the assured to recover | * [Three years] . 

premia paid under a ! 
policy voidable at the : 
election of the iiisurers. 1 

88. Against a factor for an ; ^ [Tlireo years] . 

nccount. ' 


89. a ])rincipal against his : ^ [Three years] . 
agent for moveable pro- ; 

perty rcc.oivod by the i 
latter and not accounted ! 
for. I 

90. Other suits by principals [ UTlirce years! . 

!) gainst agents for neg- | 
loot or misconduct. j 

91. To cancel or set aside an | ^ [Three years] . 

instrument not otherwise j 
provided for. i 


92. To declare the forgei'y of an | 

instrument issued or re. | 
gistered. 

93, To declare the forgery of 

jin instrument Jittempted 
to be enforced against | 
the plaintiff. ! 

91. For property which the j 
plaintiff lias conveyed ! 
while insane. i 


^ [Tliree years] . 


^ [Three year.sl . 


HThree years] . 


I Time from which period 
I begins to run. 


j When ])roof of the death 
I or loss is given or re- 
j ceived to or by the in- 
■ surer, whotlier ])y or 

! from the plaintiff, or 

any otlier person, 

! When the insurers elect to 
avoid the piolicy. 


When tlio account is, dur- 
ing the continuance of 
the agency, demanded 
and refused or, where no 
sucli demand is made, 
when tlie agency ter- 
minates. 

Ditto. 


’ When tlie neglect or mis- 
1 conduct becomes known 
j to the plaintiff. 

I WTien the facts entitling 
i the plaintiff to have the 
instrument canc0ll(3d or 
set aside become known 
i to him. 

I When the issue tu- regis. 
i tration becomes known 
I to the jilaintiff. 
i The date of the at tempt. 

i 


I When the plaintiff is res- 
I torod to sanity, and has 
I knowledge of the con- 
t vcyance. 


^Those words were substituted for tlio word by S. 2 and Bch. 1 of the 

Uep' nliiig ^ri(\ .VincMKling Act, 1923 (11 of 1923). 
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THE FIRST SCHEDULE 

Fibst Division : Suits. 


Part VI — Three Years ( contd .) 


Description of 
suit. 

1 Period of 

j limitation. 

1 

Time from which period 
begins to run. 

95. To set aside a decree ob- 
tained by fraud, or for 
o t h e r r e 1 i e f o n t he ^ rou n d 
of fraud. 

^ [Three years! . 

When the fraud becomes 
known to the party 
wronged. 

96. .For relief on the ground of 
mistake. 

^ [Three years] . 

When the mistake becomes 
known to the plaintiff. 

97. For money paid upon an 
existing consideration 
which afterwards fails. 

^ [Three years ! . 

The date of the failure. 

98. To make good out of the 
general estate of a de- 
ceased trustee the loss 
occasioned by a breach of 
trust. 

^ [Three years] . 

The date of the trustee s 
death, or, if the loss has 
not then resulted, the 
date of the loss. 

99. For contribution by a party j 
who lias ])aid the whole or ! 

^ i 

more than lus share of | 
the amount duo under a ' 
joint decree, or by a sharer ! 
in a joint estate wkio has | 
paid the whole or more | 
than Ills share of the| 
amount of revenue due j 
from Jiimself and his co. | 

^ [Three years] . 

1 

i 

The date of the payment 
in excess of the plain- 
tiff's own share. 

sharers. I 



100. By a co-trustee to enforce | 
against the estate of a ; 
deceased trustee a claim | 
for con t r i b u t i o 1 1 . j 

MThree voars] . 

1 

j 

When the right to contri- 
bution accruGS. 

101. For a seaman’s wages. i 

1 

1 

^ [Three years] . 

The end of the voyage dur- 
ing wliich the wages are 

102. For wages not otherwise 
expressly provided for by 
this schedule. 1 

j 

^ [Three years] . j 

earned. 

When the wages accrue 
due. 


' 'I'liGso words were substituted foe the word "Ditto” by S. 2 and Sch. I of tlio 
Rej'ealiiig and Amending Act, 1923 (11 of 1923). 
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THE FIEST SCHEDULE 

Fikst Division : Suits. 

Paet VI — Three Years ( contd .) 


Description of 
suit, 

' 

Period of 
limitation. 

Time from which period 
begins to run. 

103. By a Muhammadan for 
exigible dower 
jal). 

^ [Three years]* • 

When the dowser is de- 
manded and refused or 
(where, during the con- 
tinuance of the mar- 
riage, no such demand 
has been made) when 
the marriage is dissolved 
by death or divorce. 

104. By a Muhammadan for 
deferred dower {rnuioaj- 
jal). 

^ [Three years] . 

When the marriage is 
dissolved by death or 
divorce. 

105. By a mortgagor after the 
mortgage has boon satis- 
fied, to recover surplus 
collections received by 
the mortgagee. 

^ [Three years] . 

When the mortgagor re- 
enters on the mortgaged 
property. 

106. For an account and a 
share of the profits of a 
d i ssol V ed i)ai * t n er s lii i ) . 

^ [Three years] . 

The date of dissolution. 

107. By the manager of a joint | 
estate of an undivided 
family for contribution, 
in respect of a payment 
mivde by him on account 
of the estate. 

^ [Three years] . 

Tlie date of the payment. 

j 

-108. By a lessor for the value 
of trees cut down by his 1 
lessee contrary to the | 
terms of the lease. i 

^ [Three years] . 

j 

i 

W.hen the trees are cut 
down. 

109. For the profits of immove- | 
able property belonging 
to the plaintiff which 
have been wrongfully re- 
ceived by the defendant. 

* [Thxee years I , 

When the profits are re- 
ceived. 

110. For arrears of rent. 

^ [Three years] . 

j 

When the arrears become 
due. 

111. By a vendor of immovo- ’ 

’ [Three years] . 

i The time fixed for com- 

able property for personal 

1 

pleting the .sale, or 

payment of unpaid pur- 

! 

(where the title is ac- 

chase money. 

i 

1 

cepted after the time 
fixed for completion) the 
date of the acceptance. 


I These worfis were substitvjterl for the word “Ditto” by S. 2 aud Sch. I of the 
Repealing and Amending Act, 1923 (II of 1923). 
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THE PIBST SCHEDULE 
First Division : Suits. 

Part VI — Three Years (concld.) 


Description of 
suit. 


Period of Time from which period 
limitation. begins to run. 


112, For a call by a company ; ’ [Three years] . 

registered under any Sta- 
tute or Act. 

113, For spo(;ific porfoririance ■ ^ [Three years] . 

of a contract. | 


114. For the rescission of a 1 [Three years] 
contract. 


115. For compensation for the A [Three years] 
breacli of any contract, 
e X i)ress or i in pi i ed , not i n 
writing registered and : 
not lierein specially pro- 
vided for. ' 


; Fart VII. — Six 
years. 

116. For compensation for the Six years 

breach of a contract in ' 
writing registered. 

! 

117. Fpon a fo7*eiga judgment ' ^Bix years] 
as defined in the Code of : 

Civil Procedure, 1908. 1 

118. To obtain a declaration i USix years] 

that an alleged adoption ! 
is invalid, or never, in I 
fact, took i)lace. | 

119. To obtain a declaration A [Six years] 

that an adoption is valid, j 

120. Suit for which no period!^ [Six years] 
of limitation is provided I 
(3lsewhere in this .schedule. ' 


When the call is i^ayable. 

The date fixed for the per- 
formance, or, if no such 
date is fixed when the 
plaintiff has notice that 
performance is refused. 
When the facts entitling 
the plaintiff to have the 
! contract rescinded first 
I become ivnown to him. 

* When the contract is 
j broken, or (where there 
! arc successive breaches) 
i when the breacli in res- 
pect of wliich the suit 
is instituted occurs, or 
(where the breach is 
continuing) wlien it 
ceases. 


When the period of limita- 
tion would begin to run 
against a suit brought 
on a similar contract 
not registered. 

The date of the judgment. 


When the alleged adop- 
tion becomes known to 
the plaintiff*. 

When the rights of the 
adopted son, as such, 
are- interfered with. 

When the right to sue 
accrues. 


^ Thebc words were substituted for the word “Ditto** by S. 2 and Sob. I of the 
• Uopealing nod Amending Act, 1923 (11 of 1923). 
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THE FIRST SCHEDULE 

First Division : Sdits. 

Part VIII — Twelve Years 

1 I ’ 

j i 

Doscription of I Period of i Time from which period 

suit. i limitation. I begins to run. 

y Part V in ~ j 

: Tirrlre years. | 

121. To avoid incumbrances or Twelve years .jWhen the sale hecomes 

under- tenures in an I final and conclusive. 

entire estate sold for; | 

arrears of (Tovernment : j 

revenue, or in a patni ; I 

taluk or other saleable; I 

tenure sold for arrears of: j 

)-ent, : ■ 

122. Upon a jud',uriont olitained : ^ i Twelve yoarsi. : The date of the judf^ment 

in British Iiidia, or ii or reco.L>ni sauce, 

recoi^ni sauce. I 

12>). Kor a legacy or for a M.Twelve years! . : When tlie ky^icy or sluo-e 

sliare of a residue be- ' becomes |)ayal)l 0 or deli- 

queathed l)y a testator, ' verable. 

oj* for a distributi\'e share ■ I 

of the f)roporty of an ; 

intestate. i 

121. H’or possession of an ViTwelvo yejii’s! . ' When the deforulant takes 
lieroditary oflice. ; > I)ossession of the; oilice 

; adversidy totlje|)l;untirk 
I PjXplanoi ion. — Anhorodi- 
: i tjM'v oflice is possessed 

j whej} the profits tliereof 

; are usually received, or 
(if tliere are no prolits) 

^ ; when the duties tlioroof 

! Jire usuall\’ [)er formed. 

125. Suit durini; the life of al ^i.Twidvo yearsl The date of the alienation. 
11 i nd Q or M uharn madn u 

female by a Hindu or, ; 

M u } 1 a m 1 n a d a n who, i f : ! 

the female died at the; : 

date of instituting^ the,' I 

suit, would be entitled to ' | 

the possession of land, to i | 

have an alienation of' ! 

such land made liy tho; i 

female declared to Ije; i 

void except for her life' I 

or until her ro- m arid aye. j ! 

^ I'he.se words were .-ubslituted for tlu* word “Ditto” by 8. 2 Jiud Srli. 1 of the 
Iwroiiling and Amending Act. iy'2a (11 of 1U23). 


Lira. 
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THE FIRST SCHEDULE 
First Division : Suits. 

Part VTII— Twelve Years ( contd .) 

' ! 

Description of I Period of Time from which period 

suit. I limitation. i begins to run. 


126. By a Hindu governed by | UTvvelve years]. 

the law of the Mitak. j 
shara to set aside his j 
fat tier’s alienation of | 
ancestral property. ! 

127. By a iierson excluded from t ^ [Twelve years j. 

joint family property to j 
enforce a right to share i 
therein. i 

128. By a Hindu for arrears of; \^Twelvo years]. 

maintenance. j 

129. By a Hindu for a declara- | ^ [Twelve years] . 

tion of his right to main- ; 
tenance. ; 

130. For the resumption or | ^Twelve years] . j When the I'igtit to resutne 

assessment of rent-free | j or assess the land first 

land. : ; accrues. 

131. To establish a periodically ^ [Twelve years], ! When the plaintiff is first 

recurring right, | i refused the enjoyment 

I i of tlie right. 

132. To enforce payment of I ^ [Twelve years], ! When the money sued for 

money chtirgod upon iin- j I becomes due. 

moveable property, ■ j 

"il'lxplanation. — hor tlie; i 

purposes of this article — I | 

(a) the allowance and | | 

fees respectivelyi ! 

called inalikana and i ' 

liaqq'<, and I i 

(h) the value of any agri- 1 
cultural or other pro- 1 
duco the right to re- i i 

ceive which is secured i | 

by a charge upon im- | i 

moveable property, i 
shall be deemed to be | 
money charged upon | 
immoveable property.] j 

^ These words were substituted for the word “ Ditto” by S. 2 and Sch. 1 of the 
Repealing and ArneMding Act, 1923 (11 of 192B). 

^ This Explanation was substituted by S. 4 of the Indian Limitation (Amendment) 
.'\ct, 1927 (1 of 1927). The old Explanation w.as as follows : 

''Erplanati07i , — The allowance and fee,s respectively called 7nalikana and haqqs shall, 
for the purpose of this article, be deemed to be money charged upon immoveable property.” 


I When the alienee takes 
I possession of the pro. 

I perty. 

When the exclusion be- 
comes known to the 
plain till. 

I When the arrears are pa.y- 
i af)lo. 

I When the right is denied. 
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THE FIEST SCHEDULE 
First Division : Suits. 

Part VIII — Twelve Years (canid.) 


Description of 
suit. 


Period of : Time from which period 
limitation. begins to run. 


(c) advances socurcid by 
mortgage l)y deposit 
of title deeds..: 



liM. To vec/wor possession of, 
i m m o V e a b I ( ) pr o pei ' t y ' 

conveyed or bequeathed 
in trust or mortgaged and 
afterwards transferred by 
tlie trustee or mortgagee 
tor a valuable eonsidera- ’ 


■^[Twelve years!. ^ [When the transfer’ be- 
comes known to t the 
plaintiff.] 


tion. 

l-MA. T(') set aside a transfer Twelve years 
of immoveable prof) 0 rty 
coi n j.) r i s o d i n a J I i n d i.i , 

Muhammadan or iiud- ' 
dhist religions or chari- 
ta-blo endowment, made 
by a mamger thereof : 
for a valuable considei-a- 


. ' When the transfer be- 
comes know?i to the 
plaintiff. 


tion. 


ItM B. By th(^ manager of a Twelve years The death, resignation or 
Hindu, Muhammadan or ■ removal of the transfor. 

Buddhist religious oiy or. 1 

charitable endowment to 

recover possession of iin- ■ 

rnovj^able ]a’Of)erty coni- , 1 

^ 'this clause was added by B, 9 of the Transfer of Property (Amendment) Supplemen- 
tary Act, 19:29 (:21 of 1929). 

Article 139 was omitted l)y S. 3 of the Iiidiaii Limitation (Amendment) Act, 1929 
(1 C'f 1929). Tha,t Article was as follows : 


133. To recover moveable pro- j Tsvclvo years, j The date of tlie ])urchase. 
porty eonv(?yed or bequeathed | ' 

in trust, deposited or pawned, j j 

and afterwards l^ought from j i 

the trustee, depositary or | 
pawnee for a valuable consi- \ I 

deration. ' I 


Tliose words were sii instituted for the word “Ditto” by S. 2 and Sch. I of the 
Hcpcaling and Amending Act, 1923 (11 of 1923). 

These words were substituted for the words “'The date of the tran.sfer” liy S. 3 of 
'die Indian Limitation (Amendment) Act, 1929 (1 of 1929), 

Articles 134 A, 134B and 1340 were inserted, ibid. 
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THE FIRST SCHEDULE 
Fikst Division ; Suits. 

Part VHl — Twelve Years ( conld.) 

Description of I Period of ^ Time from which f)erioc] 

suit. I limitation. j begins to run. 


prised iii tl^e endowment: I 

which has boon trsins- ' | 

ferrod 1 a’ a i)rovioiis | 

manager for a valuable i I 

consideration. i I 

^[1340. By tlie manager of a Twelve years . j The death, resigtiation or 
Hindu, jMuharamadan or; removal of the seller. j 

Buddhist religious or | i 

charitable endowment to ' 'g 

recover i)ossession of ; 
moveable property conn i 
prised in the endowment : i 

whu*h has been sold l)y a. i ; 

prc'vi(n:is m.anagor for a 

valuable consideration. i : 

135. Suit instituted in a Court b' [Twelve years] hen the mortgag'or’s 
not estaldished by Royal ; right to possession do.. 

Charter by a nuartgageo i ! termines. 

for [)ossossion of immove- ’ 

abl('. property mortgcigod. [ : 

130. By a purcliaser at a ])i’i- ■ ^ [Twelve ytiarsi . : hofi tin* vendor is first 

vatc sale for ])ossession : | entitled to possession, 

of immoveable ]n*oporty : i 

soM wIkui the \'endor 
was out of possession at ! 
tlie date of the sale. ; ; 

137. Like suit by a purchaser, i Twelve years! . ^ When tiie judgment- 

at a sale in execution of ; ; debtor is first entitled 

a decia;e, wlien the jndg- I i to possossioTu 

ment-delb-or was out of i i 

possession at the date of ; 

the sale. | i 

138. Like suit by a purcliaser jTwelve years'. iTJie date when the sale 

at a sale in execution of | j becomes absolute. 

a decree, ^Yhe^ the judg^ | ! 

men t -debtor was in pos- ! ! 

session at tiie date of the ' | 

sale. I I 

139. By a landlord to recover i “ [Twelvo years]. 'When the tenancy is de- 

possession from a tenant. ; | termined. 

^ ,S(’f’ Fvjot-Noto on the previous page. 

- Tlicso words wore substituted for the word '‘Ditto” bv S. 2 jiud Sch. I of the 
Repealing nud Amending Act, 1923 (11 of 192;l). 
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THE FIRST SCHEDULE 
First Division : Suits. 

Part VIII-— Twp.lve Years (concMJ 


Description of 
suit. 


Period of 
limitation. 


Time from which period 
b Oleins to run. 


140. By a remainderman, a re- : ^ [Twelve years 
versioner (other than a j 
landlord) or a devisee, ! 
for i)osso.ssLon of im- ; 
m o V ea, I )1(^ property. 

1 11. Like suit by a Hindu or 
Midiammadan entitled to ! 
the possession of iraraove- I 
able property on Ihe : 
death of a Hindu or Mu- : 
lia.mmadan female. ; 

.14.2. For possession of immovo- : ^Twelve years!, 
able property when the i 
})laintilf, while in posses- • 
sion of tlie property, lias ' 
been dispossessed or lias' 
discontinued the posses- ■ 
sion. 

143. Like suit, when tlio i»lain- iMTwoIvo years]. 

tiff li;is lif^come entitled ^ 
by reason of any forfoi- 
turo or breach of condi- 
tion. 

144. For possession of immove- 

able proiierty or any 
interest thorcin not here- 
by otlierwise sjiecially 
provided for. 

Pari IX — 
Thirty nears. 

145. A.4ainst a depositary or , Thirty years 

pawnee to recover move- ^ 
able property deposited i 
or pawned- i 

146. Before a Court established I ^ [Thirty years] , 

by .Royal Charter in the I 
exercise of its ordinary j 
original civil jurisdiction : 
by a mortgagee to recover ; 
from the mortgagor the i 
jiossession of immoveable | 

Iir o pe r t y m o r t g aged . 1 

^ These wuids were substituted for the word “Ditto 

Repealing and Amending Act, 1923 (11 of 1923). 


i When his estate falls into 
I possession. 


^ [Twelve years] . | When tl.io female dies. 


I The date of the disposscs- 
sioii or discontinuance. 


^ [Twelve years] . 


Wiion tlie forfeiture is in- 
curred or the condition 
is broten. 


When the possession of 
the defendant becomes 
adverse to the plaintiff. 


: The date of the deposit 
! or pawji. 


iWhon any part of the 
i princij)al or interest was 
! last jiaid on account of 
' the mortgage- did) t. 


by S. 2 and Sch. I of the 
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THE FIRST SCHEDULE 
Fikst Division : Suits. 

Part IX — Thirty Years (concld.j 


Description of 
suit. 


Period of Time from which period 

limitation. begins to run. 


146A, By or on behalf of any MThirty years] . The date of the disposses. 
local authority for pos- i or discontinuance, 

session of any ])ublic 
street or road or any part 
thereof from which it has 
been dispossessed or of 
which it has discontinued 
tlae possession. 

, Part X. — Sixty 


years. 

147. By a mortgagee for fore- Sixty years 

closure or sale. 

148. Against a mortga.goe to ; M Sixty years] 

redeem or to recover i)os- 
session of irnmovcable 
property mortgaged . 


149. Any suit hy oj’ on beludf USixty years! 
of tlie Secretaiw' of State 
for India in Oouncih *"^|tbe 
Secretary' of State, tlie 
C r o w n Pi 0 j )r e.se n t at i vo , 

the Central Covernment 
or any Provincial Cov- 
er n rn e n t j , e x ce pt a, suit 
before the led oral Court 
in the exercise of its ori- 
ginal jurisdiction.] 


. When the money secured 
by the mortgage becomes 
d ue. 

. WhoTi the right to redeem 
or to recover' ])osse3sion 
accrues : 

Provided that all claims to 
j'edeom arising under in. 
struments ol mortgage 
of irnmovoalile |)rop(a‘ty 
sit u a t 0 j n I j o w e r B u r m a, 
w Ir i c* 1 ) 1 i ad 1 ) ee n e x ecu ted 
l)efore tiro first day ol 
Ma\’ l(Sr)d shall 1)6 gov- 
ern(x.i b\' the ruhrs ol; 
limitation in torce in 
that province immedi- 
ately })efore the same 
day. 

. When tlio i)eriod ol limita- 
tion would l)egin to run 
under this Act against 
a like :suit hy a private 
person. 


^ These word.s were sub.stHufcecl for the word ‘'Ditto" t)y S. 2 Mud Sch, 1 of rho 
Repealing nnd Amondiug Act, 1923 (11 of 1923). 

- Inserted by the Govornmeut of India (Adaptation of Indian L.aw.s) Order, 1937. 
'these word.s wore added by S. 2 of the Limitation (Amondmont) Act, 1937 (14 of 1937). 
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THE PIEST SCHEDULE 
Second Division 

AdPEAIiS. 


Description of 
appeal. 


Period of 
limitation. 


I 


150. Under the Code of Crimi- j Seven days 

nal Procedure, 1898, from | 
a sentence of death j)assed 1 
l.iy a Court of Session. | 

i 

^ 1150- A. Under the Codeof Cri- I Seven days 
minal Procedure, 1898, j 
from a finding rejecting a | 
claim under section 443 ' 
of that Code. I 

151. From a decree or order j Twenty days 

of any of the Pfighi 
Courts of Ji.idicaturo at ! 

Fo r t Willi a, m , ^ [ M a d r as , j 
Bombay, '^[andj liahore I 
C*' in the exercise of; 
its original jurisdiction. ’ 

152. Under the Code of Civil ! Thirty days 

Procedure, 1908, to the j 
Court of a District Judge. ; 

I 

153. Under the same Code to a I ‘^[Thirty days] 

High Court from aai order I 
of a Subordinate Court i 
refusing leave to appeal to | 

His Majesty in Council, i 


; Time from which period 
I begins to run, 

! 

. I The date of the sentence. 


, j The date of the finding.] 


! 

. I The date of the decree 
! or order. 


, i The date of the decree or 
I order ajipealed from. 


, i The date of the order. 


I 

I 


154. Under the Code of Crimi- A [Thirty days! 
nal Procedure, 1898, to! 
any Court other than a ; 

High Court. | 

1 This Article was inserted by S. 42 of the Orimiiial Law Aniendnient Aet, 1923 
(12 of 1923). 

2 These words were substituted by S. 2 and Seh. I of the Repealin'.; and .Amondiug Act, 
1930 (8 of 1930) for the words Madras and Bombay or of the Chief Court: of the Punjab 
or the Chief ("ourt of Low^er Burma.’* 

3 Tho w'ord “and” was inserted before “Lahore” and words “ and Bangoon ” after 
“Lahore” were omitted iiy the Government of India {Adaptation of Indian I aw.s) Order, 
1937. 

^ These words were substituted for the word “Ditto” by S. 2 and Seh. I of the 
Eepcaliiig and Amending Act, 1923 (11 of 1923). 


. 1 The dale of llie sctnteuceor 
I order appealed from. 
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THE FIEST SCHEDULE 
Second Division 
Appeads (concldj 


Description of 
appeal. 


Period of 
limitation. 


i 

f 


Time from which period 
begins to run. 


155. Under the same Code to a ; Sixty days 
High Court, except in the | 
cases provided for by I 
article 150 and arti- ; 
cle 157. : 


156. ITndor the Code of Civil 
Procedure, 1908, to a 
High Court, except in 
the cases provided for by 
article 151 and arti- 
cle 153. 


Ninety days 


. I The date of the sentence 
i or order appealed from. 

I 


. ! The date of the decree or 
order appealed from. 


157. Under the Code of Cri- , Six months 
rninal I’rocedure, 1898, ! 
from iin order of acquit- 


The dnle 
appealed 


tab 


of the 
from. 


order 
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THE FIRST SCHEDULE 
Third Division 
Applications. 


Description of 
application. 


Period of | Time from which period 
limitation. j begins to run. 


158. Under the Code of Civil | Ten days 

Procedure, 1908, to s€)t j 
aside an award. i 

j 

159. For leave to appear and j ^ [Ten days] 

defend a suit under the | 
summary procedure ro- j 
f erred to in section ! 

Lis (^) (f) 'Nor under I 
Order XXXVll! of the : 
same Code. j 

160. For an order under the | Fifteen days 

same Code, to restore to ; 
the file an a}>plication for I 
revi(nv rejected in conse- i 
(juence of the failure of i 
tl'ie apidiciint to appear I 
when t])e ap[ dication i 
was ('.ailed on foi* liear- ' 

161. For a review of judL^rnent i ^ [Fiftoen days] 

by a Provincial Court of I 
Small Causes or by a | 

Court invested with tlie i 
lurisdiction of a iToviiu ; 
cial Court of Small I 
Causes when exc^rcising ’ 
that jurisdiction. i 

162. For a review of jiidgraent | Twenty days 

by any of ^Ithe following | 

Courts, namely,! tlie j 
High Courts of Judica- | 
ture at Port William, : 

M a d r a s, ''[Bom hay, I 


i HWhen the award is filed 
I in Court and notice of 
! the filing has been given 
I to the parties.] 
i When the summons is 
I served. 


I 

I 


' Wla-a) tlio apjdicafion for 
review is rejected. 


The date of tlie decree or 
order. 


I The date of tlie d(K,*ree or 
' order. 


1 This entry was substituted by S. 2 and Sch. 1 of the Kepeaiiug and Aiut iiding Act. 
1919 (J8 of 1919) for Die words “when the award is suVunitted to tiie (.'oun/' 

^ These words were substituted for the word “Ditto” by S. 2 and Sell. I of the 
Repealing and Amending Act, 1923 (li of 1923), 

^ These words and figures wore inserted by S, 3 of the Indian Limit:nj(.>n (Auiendment) 
Act, 1925 (30 of 1925). 

^ These words wore in.serted by S. 2 and Sch. T of the Repealing and Ainendiug Act, 
1927 (10 of 1927). 

^ These words were substituted for the words “and Bombay or the Chief Court of 
Sind, or the Chief Court of the Punjab or the Chief Court of Dow(!r iiurma,” ibid. 
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THE FIRST SCHEDULE 

Third Division 


Applications ( contd.) 


Description of 

Period of 

f 

Time from which period 

application. 

limitation. 

begins to run. 

^ 1 Lahore, "( * * ) and 
Nagpur and the Chief 
Court of Sind] in the 
exercise of its original 
jurisdiction. 

! 


163. By a plain till for an order 
to set aside a dismissal 
for default of appearance 
or for failure to pay costs 
of service of process or to 
furnish security for costs. 

Thirty days 

The date of the dismissal. 

164. By a defendant, for an 
order to sot aside a decree 
passed cx parte. 

^[Thirty days] . 

The date of the decree, or 
where the summons was 
not duly served, when 
the applicant has know- 
ledge of the decree. 

165. Under the Code of Civil 
rrocediire, 1908, by a 
person dispossessed of im. 
moveable prox)crty and 
disputing the right of 
the decree. holder or pur- 
chaser at a sale in execu- 
tion of a decree to be put 
into possession. 

' ^[Thirty days] . , 

j 

' i 

; ! 

The date of the disposses- 
sion. 

166. Under the same Code to 
set aside a sale in execu- 
tion of a decree '‘[includ- 
ing any such application ; 
by a judgment-debtor]. 

^ [Thirty days] , 

The date of the sale. 

167. Complaining of resistance! 
or obstruction to delivery 
of possession of immove- i 
able property decreed or i 
sold in execution of a ! 
decree. j 

^ [Thirty days] . ; 

i 

1 

i 

! 

1 

The date of the resistance 
or obstruction. 


1 'I’hesG words were substituted for the words “Lahore and Rangoon” by S. 2 and 
Schedule of the Central Provinces Courts (Supplementary) Act, 1936 (8 of 1935). 

^ The word “Rangoon” was omitted by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

^ These words were substituted for the word “Ditto” by 8. 2 and Sch. I of the 
Repealing and Amending Act, 1923 (11 of 1923). 

^ These words were added by S. 4 of the Indian Limitation (Amendment) Act, 1927, 
(1 of 1927). 
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THE FIRST SCHEDULE 
Third Division 


Applications ( contd.) 


Description of 

Period of 

Time from which period 

application. 

limitation. 

begins to run. 

168. For the re-admission of an 
appeal dismissed for want 
of prosecution. 

' [Thirty days] . 

1 The date of the dismissal. 

169. For the re- hearing of an 
appeal hoard ex parte. 

^ [Thirty days] , 

The date of the decree in 
appeal or, where notice 
of the appeal was not 
duly served, when the 
applicant has knowledge 
of tlie decree. 

170. For leave to appeal as a 
pauper. 

^[Thirty days] . 

The date of the decree 
appealed from. 

171. Under the Code of Civil 
Procedure, .1908, for an 
order to set aside an j 
abatement. 

Sixty days , 

The date of the abatement. 

172. Under the same Code hy | 
the assignee or the | 
receiver of an insolvent | 
plaintiff or aT)pellant for j 
an order to set aside the i 
dismissal of a suit or an i 
appeal. 1 

USixty days] 

1 

i 

! 

i 

The date of the order of 
dismissal. 

173. For a review of judgment 
except in the cases pro- 
vided for by article 161 
and article 162. 

Ninety days 

1 

The date of the decree or 
order. 

174. For the issue of a notice 
under the same Code, to 
show cfi-use why any pay- 
ment made out of Court 
of any money payable 
under a decree or any 
adjustment of the decree 
should not bo. recorded as 
certified. 

^ [Ninety days] . 

! 

1 

i 

. 

When the payment or 
adjustment is made. 

! 

175. For payment of the 
amount of a decree by 
instalments. 

Six months 

The date of the decree. 

! 

176. Under the same Code to 
have the legal represen - 

^[Ninety days] . 

The date of the death of 

1 the deceased plaintiff or 

tativo of a deceased 


appellant. 


^ These words were substituted for the word “Ditto” b> S. 2 aud Sch. I of the 
Repealing and Amending Act, .1923 (11 of 1923). 

2 These words were substituted for the word “Ditto” by S. 2 of the Indian Limitation 
and Code of Civil Procedure (Amendment) Act, 1920 (2G of 1920), 
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THE EIEST SCHEDULE 
Third Division 
Applications (contd.) 


Description of 
application. 

1 

Period of 
limitation. 

Time from which period 
j begins to run. 

1 

plaintiff or of a deceased 1 
appellant made a party, i 



i 

177. Under the same Code to 
have the legal represen- 
tative of a deceased defen- i 
dant or of a deceased res- j 
pondent made a party. j 

’ [Ninety days] . 

1 

The date of the death of 
the deceased defendant 
or respondent. 

178. Under tlie same Code for | 

“1 Six months] 

The date of the award. 


the filin;:;’ in Court of an! 
award in a vsuit made in | 
any matter referred to : 
arbitration by order of i 
the Court or of an award ; 
made in any TTiatter re- j 
f 0 r r e d t o arbitration I 
without the intervention ■ 
of a Court. ' 

179. By a person desirin^j^ to [Ninety days] 

appeal under the same: 

Code to His Majesty in i 
Council for leave to appeal. ; 

180. By a jrurchaserof immove- i Three years 

able property at a sale in| 
execution of a decree for i 
delivery of possession. j 

181. Api)li cations for which no i H Three years] 

period of limitation is | 
provided elsewhere in! 
this Schedule or by sec- ; 
tion 48 of the Code of | 

Civil Procedure, 1908. i 

182. For the execution of a 

decree or order of any 
Civil Court not provided 
for by article 183 or hy 
section 48 of the Code of 
Civil Procedure, 1908. 


, I The date of the decree 
ai)pealed from. 


, I When the sale becomes 
! absolute. 


, i When tlie right to apply 
! accrues. 


i Three years ; or, ! 
I where a corti. i 

I tied copy of the I 

I decree or order I 

I has been regis- I 

I tered, six! 

; years. i 


1. The date of the decree 
or order, or 

2, (where there has been 
an appeal) the date of 
the final decree or order 
of the Ai)pellate Court, 
or the withdrawal of 
the appeal, or 


i Those words were sub.stitiited for the word “Ditto” by S. 2 and Sch. 1 o£ the 
Rci)ealing and Amending Act. 1928 (11 of 1923). 

- These words were substituted for the word “Ditto” by S. 2 of the Indian Limitation 
and Code of Civil Procedure (Amendment) Act, 1920 (26 of 1920). 
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THE FIRST SCHEDULE 
Third Division 
Applications ( contd .) 

Period of . Time from whicli period 
limitation. begins to run. 


I 3. (where tliero has been a 
I review of judgment) the 

i date of the decision 

I passed on the review, or 

I 4. (where the decree has 

i been amende^d) the date 

i of amendment, or 

i 5. (where the application 

j next hereinafter men. 

I tioned has been made) 

I the date of ^ [the final 

: I order i)assed on an ap. 

i I ])li cation madei in ac- 

; j cord an ce witli law to 

j i the proper Court for 

, I execution, or to take 

j ! some step in aid of exe- 

1 i cation of the decree or 

' i order, or 

! I ^ [G. (in respect of any 

! I amount, recovered by 

I execution of the decree 

I or order, which the de- 

j I cree- holder has been 

i I directed to refund by a 

j i decree passed in a suit 

I I for such refund) the 

I j date of such last-rnen- 

I ; tioned decree or, in the 

: I case of an appeal there- 

I i from, the date of the 

I final decree of the 

I Apj)ellate Cknirt or of 

I the withdrawal of the 

appeal l or 

7, (where the api)Jication 
j is to enforce ;iny pay- 

1 ment which the decree 

A Those words were substitiutod for the word “applying” in cliiu>(; 5 and clause 0 was 
substituted by S. 2 of the Indian liimitation (Second Amendment) Act, 1927 (9 of 1927). 

The original (danse 6 was as follows : — 

G. (Where the notice next hereinafter mentioned has been issued) the (bite of issue of 
notice to the person against whom execution is applied for to show cause why the decree 
should not bo executed against him, when the issue of such a notice is required by the 
Code of Civil Procedure, 1908, or 


Description of 
application. 
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THE PIEST SCHEDULE 
Third Division 


Applications ( contd.) 


Description of 
application. 


I 

I 


I 


I 


I 


Period of Time from which period 
limitation. begins to run. 


or order directs to be 
made at a certain date) 
such date. 

Explanation I. — Where 
the decree or order has 
been i)assed severally 
in favour of more per- 
sons than one, disting- 
uishing portions of the 
subject-matter as pay- 
I able or deliverable to 
j each, the application 
! menticnied in clause 5 
of this article shall take 
etTect in favour only of 
such of the said persons 
or their representatives 
as it may be made by. 
But where the decree 
or order has been passed, 
jointly in favour of more 
I persons than one, such 
j apidication, if made by 
I a n y o n e oi* m oi’o of t hem , 

I or by his or their repre- 

sentatives, shall take 
effect in favour of them 
all. 

Where the decree or order 
has heen passed seve- 
rally against more per- 
sons than one, disting- 
uishing pKirtions of the 
subject-matter as pay- 
i able or deliverable by 
j each, the appdication 
j shall take effect against 
I only such of the said 
persons or their repre- 
sentatives as it may be 
made against. But 
where the decree or 
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THE FIEST SCHEDULE 
Third Division 
Applications ( conoid .) 


Descrix:>tion of 
application. 


Period of 
limitation. 


i 


183. To enforce a judgment, , Twelve years 
decree or order of any i 
Court established by j 
Koyal Charter in the | 
exercise of its ordinary ! 
original civil jurisdiction, : 
or an order of His Majesty | 
in Council. | 


Time from which x)eriod;' 
begins to run. 


i order has been passed 

! jointly against more per- 

i sons than one, the ap- 

' xdication, if made against 

! any one or more of them, 

or against his or their re- 
! presentatives, shall take 

i effect against them all. 

; Ex'planation II. — “Pro- 
i per Court'’ means the 

Court whose duty it is 
I to execute the decree or 

: order. 

.•When a ])resent right to 
i enforce the judgment, 

decree or order accrues 
to some person capable 
of releasing the right: 
Provided that when the 
; judgment, decree or 

: [■:. order has been revived, 

; or some part of tlie i^jrin- 
cipal money secured 
t h e r eb y , o r so r n e i n t er es t 
on such money lias been 
jiaid, or some acknow- 
ledgment of the right 
thereto has been given 
in writing signed by the 
' person liable to i)ay such 
I iirinci|)al or interest, or 
I his agent, to t;ho person 
i entitled thei-eto or bis 
j agent, the twelve years 
1 siiall be coil] jiu ted from 
j the date of such revivor, 
j laiyment or acknowledg- 
j inent or the latest of such 
I revivors, payments or 
j acknowledgments, as the 
} case may be. 
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^ THE SECOND SCHEDULE— by S. S and Second Schedule 
of the Repealing and Amending Act, 1980 (S of 1930). 

‘‘‘THE THIRD SCHEDULE— by S. 3 and Second Schedule of 
the Second Rejtealing and Amending Act, 1914 (17 of 1914). 

1 The Second Schedule was as follows : 

THE SECOND SCHEDULE. 

THHUITORIEB KEFKRUET) to in section 31. 

(See srr/ion 31^) 

The Presidency of Fort St. George. 

The Presidency of liombay. 

The Samba Ipur District of the P>engal Division of the Presidency of Fort William. 
The United Provinco.s of Agra and Oudh. 

Burma. 

The Central Provinces. 

Ajmor-lMerwara. 

^ The Third Schedule was as follows : 

THE THIRD SCHEDULE. 

EN a CTM 1^.NTS U El * K a 1. 1'. D . 

(See section 32,) 


Year. 

No. 

Short title. 

Extent of repeal. 

1877 

XV 

Tlie Indian limitation Act, 
1877. 

'The whole. 

1877 

XVII 

The Punjab Courts Act. 
1877. 

So much as has not been repealed. 

1879 

XII 

9Tie Hogistration and 

limitation Acts Amendment 
Act, 1879. 

In the title the woixD “and the 
Tirnitation Act, 1877,” and after 
section 107, from the words “and 
whereas” to tlie end of the Act. 

1881 

V 

■'Idle Probfite and Adminis- 
tration .Act, 1881. 

Section 156. 

1887 

IX 

The Provincial Small 

Cause Courts Act, 1887. 

Section 36. 

1888 

VIl 

The Civil Procedure Code 
Amendment .Act, 1888. 

In the title and in the preamble, tbo 
words “and the Indian Limitation 
Act, 1877,” and of section 66 so much 
as has not been rt'pealed. 

1892 

VI 

The Indian Limitation Act 
and Civil Procedure Code 
Amendment Act, 1892. 

Ill the title and in the preamble, 
the words “tlie Indian Limitation Act, 
1877,” and section 1, 

1899 

X 

The Carriers Act, 1899. 

Section 3. 

1900 

VI 

The Lower Burma Courts 
Act. 1900. 

So much of section 47 and the first 
schedule as ndate.s to the Indian Limi- 
tation Act, 1877. 

1900 

XI 

The Indian Limitation 
Amendment Act, 1900. 

The whole. 

190G 

IV 

The I’residency Small Cause 
Courts Act, 1906. 

Section 5. 
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Volume I. 


Received the assent of the Governor-General 
ON THE 7th August 1908. 


An Act to consolidate and amend the laiv for the 
limitation of suits, and for other purposes. 

Whekeas it is expedient to * consolidate 
and amend the law relating to the- limitation of 
suits, ay)peals and certain applications to Courts; and 
whereas it is also expedient to provide roles for 
ac(iuiring by possession the ownershij) of easements 
and other i)roperty ; It is hereby enacted as follows : 

* Act 15 of 1877. 

Slime as that in Act 0 of 1908. 


Act 9 of 1871. 

Whereas it is expedient to consolidate and amend the law relating to 
the limitation of suits, appeals and certain applications to 
Preamble. Courts ; and whereas it is also expedient to provide rules 

for acquiring ownership by possession : It is hereby 

enacted as follows : 


Act 14 of 1859. 

Whereas it is expedient to amend and consolidate 
Preamble, the laws relating to the limitation of suite : It is enacted 

as follows : 


Preamble 


Lim. 4 
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S ynopsis 

1. Preamble — General. 

2. History of the law of limitation in British India. 

3. Act deals with limitation and prescription. 

4. Reason and object of the law of limitation and pres- 

cription. 

6. Doctrine of limitation distinguished from the doctrine of 
laches. 

6. Doctrine of limitation distinguished from the doctrine of 

acquiescence. 

7. Interpretation of Statutes — General. 

8. Reference to pre-existing state of the law. 

9. Reference to proceedings of the Legislature. 

10. Reference to Preamble and headings. 

11. Marginal notes to Sections. 

12. Illustrations. 

13. Punctuation marks. 

14. Proviso. 

15. Judicial precedents. 

16. English and American decisions. 

17. Reference to English Law. 

18. Acts in pari materia. 

19. Technical terms. 

20. Harmonious construction. 

21. Construction in favour of right to sue. 

22. Sections and Articles. 

23. Residuary Articles. 

24. Where more than one provision applicable. 

25. Columns of the Schedule. 

26. Retrospective operation of the Act. 

27. Limitation -Bars remedy but does not destroy right. 

28. Limitation and defence. 

29. “Consolidate and amend,” 

30. Act if exhaustive. 

31. “Certain applications to Courts.” 

32. Criminal proceedings and limitation. 

33. Damdupat and the Limitation Act. 

34. Application of periods of limitation to facts. 

35. Applicability of Limitation Act to arbitrations. 



Peeamble 


51 


36. Application of the Act to special or local laws. 

37 . “Rules for acquiring by possession the ownership of 

easements and other property.’’ 


Other Topics 


.\j'X>licability to suits 

C'ivil P. C. and Limitation Act 


Conflict of Articles 
Construction of Articles 
E j u sdern gen cris — A ppl i ca i)il i t y 
Laches and acquiescence — Difference 
Ijiiw of limitation is law of procedure ... 

Xflmitation — Not question of jurisdiction 
Literal construction 

No equitable ground of extension or suspension of time 
I'eiiding proceedings 
Pi'cscriptiou — Different signifleations 
Leference to Objects and Reasons 
Statute of repose 
Strict construction of limitation 


See Note 31 

See Note 18, Pts. 2, 3 ; Note 19. Ft. 2 ; 

Note 31. Pts. 2, 3 
See Note 7, F-N 25 ; Note 24, Pts. 1 to 4., 6 
See Note 20, Pt. 3 ; Note 22, Pt. 3 
See Note 7, Pts. 27, 28 ; Note 23 
See Note 6 
... See Note 20, Pt. 7, F-N 3 
See Note 20, F-N 7 


See Note 7 
See Note 30, F-N 2 
See Note 20, Pt. 19 
See Note 3 
See Note 9, F-N 2, 4 
. ... See Note 4, Pts. 3 to 5 

See Note 7, F-N 2 ; Note 21, F-N 1, 2 


1. Preamble — General. — The purpose of a Preamble is to 
indicate, in general terms, the object and the intention of the Legis- 
lature in passing an enactment.^ It cannot, however, be availed of 
to control the pn’ovisions of the enactment so as to restrict or widen 
the imfiort of the express terms of a section when such terms are 
(dear and unambiguous.'^ The reason is that so far as an enactment 
deals specifically with a point it must be deemed to be exliaustive 

<; ■ 

Preamble — Note 1 

1. (1902) 26 Pom 757 (704) : 4 Pom L K 550, Narandafi v. Pai'shotani. 

(1894) IB Bom G3G (657), Altar Oau finan v. Government of JJombay. 

(1885) 9 Pom 333 (343), Quccn-Eniprcss v. W , T), Edicards, (Per Scott J.) 
(1879) 2 All 218 (225), Emfrress of I?idia v. Sartnukh Sirigh. 

(1865) 4 Suth \V R P G 109 (109) : 7 Moor Ind App 72 ; Poul 189 : 1 Suth 
285 : 1 Sur 598 (P C), Nr/ a lloong v. Queen ^ 

(1933) A I H 1933 Pom 51 (55, 57) : 57 Bom 340 : 142 Ind Gas ‘dlO,Of)icial 
Assignee of homhay v. Chiinnirani Alotilal, 

(1884) 7 Mad 197 (200) : 1 Weir 90 (F P), Quecn-Ein /tress v. Suhbanna. 
(1932) A I R 1932 Ondh 152 (153) : 7 Luck G4B : 137 Ind Gas 42 (F P), 
Kedar Nath. v. Pear y Lai (I w/da. 

[See (1913) 19 Ind Gas 197 (201) : 40 Gal 477 : 14 Cri L Jour 197, 
Har Prasad v. Emperor , 

(1910) 8 Ind Gas 123 (124) (Gal.), Govinda v. Ap7car.'\ 

2. (1927) A I R 1927 Gal 763 (765) : 55 Cal 67 : 103 Ind Gas 662, Nepra v. 

Sajer Prainanick . 

(1898) 22 Bom 321 (330, 331) (F .B), Vithu v. Govinda. 

(1913) 21 Ind Gas 538 (540) (Cal.), Keshav Panda v. Bhohani Panda.. 

(1919) A I R 1919 Cal 551 (560) : 44 Ind Gas 770 (779) : 45 Gal 343 (F B), 
Mani Lai Singh v. Trustees for the Improvement of Calcutta. 

(1889) 11 All 262 (266) : 1889 All W N 85, Queen-Empress v. PidrajiL 
(The word ‘fraudulent’ in the Prcamblo to Act 13 of 1859 does not 
control the enactment part of the Act.) 


Preamble 
Note 1 


Note 1 
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Notes 

1—2 


Note 2 


and the law must be ascertained with reference to its provisions'^ 
which, when clear and unambiguous, must always prevail against the 
Preamble.^ But when the language of a particular Section or Article 
is ambiguous or doubtful/' or where there is nothing in tlie provisions 
of the Act to the contrary,® the Preamble may bo taken into consider, 
ation in interineting the enactment. 

2. History of the law of limitation in British India. — 

Before the year .1862 there was no law of limitation apjdicablo to 
the whole of India. The Supreme Courts of India established by tiie 
Eoyal Charter adopted the English law of limitation as contained 
in 21 James 1, c. 16 and 4 Anne, c. 16,^ while the Provincial Courts 
in each Presidency whicli wei'o established by the East India 

(1892) 14 All 145 (154) : 1892 All W N 6, Kadi?- Balsh v. Bhavaiii Prasad. 
(Per Straight J.) 

(1805) 4 Suth \V R P (’ 109 (109) : 7 Moor Ind App 72 : 1 Sar 598 : Boa] 
189 : 1 Suthor 285 (P (’), Nga lloonq v. Qii.rcn. 

(1931) A I K 1931 Bah 706 (707) : 14 Bah 203 : 134 Ind Cas 788, SaJnh 
Singh v. Data Ram* 

(1931) A I K 1931 Mad 629 (630, 631) : 54 Alad 845 : 133 Ind Cas 779, 
K aim arum al v. Kanahasahai Mud aliar . 

(1877) 3 Pal 63 (82) : 1 Cal L R 161 (F 15), Emprt'ss v. iJui ah, (Panaot 
rostrict.) 

(1846) 4 Moor Ind App 190 (200) : 6 Moor P p 12 : 1 Sar 335 : 11 Jurist 
137 (P (■), Attorney (leneral v. Brodie. (Do.) 

[See however (1878) 2 All 74 (90), IJda Beifuui. v. Iinaninddin.] 

3. (1923) AIR 1923 Pal 724 (725) : 50 (’al 872 : 73 Tud Pas 773 : 24 Pri I, 

Jour 677, Ha trim Sheikh v. Bmprror. 

[See (1902) 29 Pal 707 (715) : 29 Ind App 196 : 6 Pal W N 825 : 4 
Bom Ij R 793 (P (p, (I ok ill. Mandar \ . P ud inanu n d . 

(1876) 2 Bom 19 (38), Raban Mayacha v. Naan ShranueJia . (Pre- 
amble not part of statute.)] 

4. (1019) A I R 1919 P (5 52 (53) : 4 3 Alad 529 : 4(1 lud App 302 : 54 lud Pas 

154 (P P), Secretary of State for India v. Maharajah of Bohhili. 
(1928) A I R 1928 Bah 35 (38) : 9 J .ah 260 : 104 lud Pas 661, Rajnial v, 

/ 1 ar nain Si ng h . 

6. {108-2) A I K 1082 All 017 (018) ; f)5 All 21 ; 110 liij Cas 031 (!<' B), Jiknla 
Umar v. J7/. Kausilla. 

(1928) A I R 1928 Bah 85 (89) : 9 Bah -200 : 101 Ind Cas CGI, linjmal v. 
ITarnam Singh. 

(1981) A 1 K 1981 Bah 700 (707) : 11 Bah -208 : 131 lud Cas 788, Salnh 
Singh v. J)ata Ram. 

(1931) A I R 1931 Alad 629 (630, 631) : 54 Mad 845 : 133 Ind Cas 779, 
Kannamfual v. K anakkasahai M ndaliar . 

(1926) A I R 1926 Alad 381 (382) : 92 Ind Gas 1053, Kesavalu Naicken v. 
Cor par at inn of Madras. 

(1874) 22 butli W R Cr 20 (21) ! 13 Boug I. R 474, Queen v. •Jackson . 

(1886) 10 Bom 274 (281), Quppn-Empress v. Mangnl Tekchand. 

(1864) 2 Alad II C R 322 (3*24), Chinna Ayyan v. Md.[Fakruddin. 

G. (1890) 12 All 409 (417, 418) : 1890 All W N 145 (F B), Shankar Salun 
V. Din Dial. 

Note 2 

1. (1849) 6 Aloor Ind App 43 (64) : 7 Aloor P C 85 : 14 Jurist 253 : 1 Sar 394 
(P C), The East India Comp my v. Odifehum Paul. 
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Coinpany were governed by certain Regulations*^ and Acts^ particu- 
larly applicable to them. The non-regula^jion Provinces were governed 
by Codes of their own and sometimes by certain Circular Orders of 
the Judicial Commissioner.^ 

The Regulations and Acts applicable to the Mofassil Courts of 
each of the Presidencies differed from each other and from the 
English law of limitation ap])licable to the Supreme Courts, with 
the result that there was a good deal of uncertainty and confusion in 
applying the laws. 

In order to avoid this uncertainty and anomaly, a draft Act of 
Limitation applicable to the whole of India was prej)ared in 1841 
\vhicli was later on substituted by another draft in 1842 which 
again was finally succeeded by Act XIV of 1859. This Act, how- 
ever, provided for the limitation of suits only, though the previous 
drafts had also included provisions as to acquisition and extinc- 
tion of rights by prescription. The rules of i)rescription which had 
been in force before were left untouched. 

The Act of 1859 was repealed in the year 1871 and a iicav 
T jirnitation Act (Act IX of 1871) was passed providing for the 
limitation of suits, appeals and certain applications to courts and 
also providing for the acqui sition of eascynents and the extinguish- 
ment of rights to land and hereditary office at the determination of 
a specified period. The Act thus dealt with both limitation and 
prescription. It was drafted in the form in which wo find it at 
present, that is to say, with Sections and a schedule containing a 
tricoluinnar tabular statement of different sorts of suits and applica- 
titins, the periods of limitation applicable to them and the time from 
which such periods begin to run. 

The Act of 1871 again was repealed by Act XV of 1877. This 
Act provided for the extinguishment of rights not only to lands and 
hereditary office but also to any proi)crty including moveable 
I)roperty. It also defined '‘easement” as including profits a prendre. 
After a number of amendments in various years,'* Act XV of 1877 
was finally replaced by the present Act, repeating in substance the 
provisions of Act XV of 1877, the alterations being confined to 
matters of detail. 

(1852) 5 Moor Iiid App 284 (248) : 8 Moor P C, 4 : 1 Sar 423 (P C), Her 
Jlif/hnrss Iluckmabnycc v. T.j'iiUonbhny Mniiicbund. 

2. Bengal : Reg. Ill of 1793 ; Reg. VII of 1795 extending Reg. Ill of 1793 to 

Benares ; Reg. II of 1803 extending Reg. Ill of 1793 to Ceded Pro- 
vinces ; Reg. II of 1805 ; Reg. YHI of 1831. 

Madras : Reg. II of 1802. 

Bombay ; Reg. I of 1800 ; Reg. V of 1827. 

3. Act I of 1845 ; Act XI of 1859 ; Act XIII of 1848. 

1. See (186G) 5 Suth WRPC 18 (18, 19): 10 Moor Ind App 3C2: 1 Ruthor 012: 

1 Sar 160 {BC), Shah Mukka'utv. Naioab Imtiazood-lJ<noLah. 

(1864) 10 Moor Ind App 114 (120, 121) : 2 Sar 87 (P C), Sali'/rtim v. 

Aziin All Beij. 

5. Act XII of 1870 ; Act VIII of 1880 ; Act V of 1881 ; Act V of 1882 ; Act 
IX of 1887 ; Act VII of 1888 ; Act XII of 1891 ; Act VI of 1892 ; 

. Act X of 1899 ; Act XI of 1900 ; Act IV of 1906 ; Act 111 of 1907. 


Preamble 
Note 2 
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The Act of 1908 has subsequently been amended on several 
occasions as to which see the footnote below. ^ 

3. Act deals with limitation and prescription, — As has 

been seen in Note 2 ante, this Act deals with the law of 2^'^" ascription. 
as well as with the law of liiriiiation. A law of prescription 
prescribes the period at the expiry of which not only the judicial 
remedy is barred but a substantive right is acquired or extinguished. 
A prescription by which a right is acquired, such as that referred to 
in S. 26 of the Act, is called an acquisitive prescription. A prescrip- 
tion by which a right is extinguished, such as that dealt with by 
S. 28 of the Act, is called an extinctive prescription. The distinction 
between the two is, hovrever, not of much practical importance. For, 
the extinction of the right of one party is often the mode of acquir- 
ing it by another. The right extinguished is virtually transferred to 
the person who claims it by prescription. 

“Prescription” implies that the thing prescribed is the property 
of another and that it is enjoyed adversely to that other. In this 
respect it must be distinguished from acquisition by mere occu 2 )ation 
as in the case of res nuUius, The acquisition in such cases does not 
depend upon occupation for any particular length of time. 

The law" of limitation is historically of a later growth than the 
law’ of prescription. It is the procedural equivalent of the proscrip- 
tion of rights and is, in fact, a kind of i7n2^erfect prescription in that 
it destroys, not the principal substantive right itself, but the acces^ 
sory right of aviion only. In other words, a law of limitation limits 
the time after wliich a suit or other proceeding cannot bo maintained 
in a Court of Justice. It does not affect the suhstayitive rights of the 
parties wliich remain and continue to be available in other ways. 


6. Act XVll of 1014. (Passed on 10-9-1914). Repealing Section 32 and the 
Schedule III, 

Act XVIII of 1919. (Passed on 17-9-1919). Amending Column III of 
Article 158, Schedule I. 

Act XXVI of 1920. (Came into force on 1-1-1921). Amending Articles 176, 
177 and 179, Schedule I. 

Act X of 1922. (Came into force on 5-3-1922). Amending Section 5 and 
Section 29. 

Act XI of 1923. (Came into force on 5-3-1923). Amending certain articles 
in Schedule I. Also substituting another section for Section 2 of the 
Act XXVI of 1920. 

Act XJI of 1928. (Came into force on lC-3-1923). Adding Article 150-A, 
Schedule I. 

Act XXX of 1925. (Came into force on 1-4-1S120). Amending Articles 5 and 
159, Schedule I. 

Act I of 1927. (Game into force on 1-1-1928). Amending Sections 20 and 21 
of the Act and Articles 132 and 106, Schedule I. 

Act IX of 1927. (Came into force on 1-1-1928). Amending Article 182, 
Schedule I. 

Act X of 1927. (Came into force on 4-4-1927). Amending Article 162, 
Schedule I. 

Act I of 1929- (Came into force on 1-1-1929), Adding an Explanation 
to Section 10; Repealing Article 133; Amending Article 134 , and 
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Thus, where A owes B a certain sum of money, but B fails to insti. 
tute a suit within the specified period, his judicial remedy by way 
of suit is barred, but the right to the amount remains and if A 
happens to pay B subsequently, the payment cannot be recalled on 
the ground of want of consideration. See Note 27 infra. 

4. Reason and object of the law of limitation and pres, 
cription. — The doctrine of limitation and prescription is based 
upon two broad considerations. The first is that there is a pre- 
sumption that a right not exercised for a long time is non-existent. 
Thus, where a person has not been in i)ossession of a particular 
property for a long time, the presumption is that he is not the owner 
thereof. The reason is that owners are usually possessors and pos- 
sessors are usually owners, possession thus being normally evidence 
of ownership. The longer tlie possession has continued the greater 
is its evidentiary value. The law has deemed it expedient to confer 
upon this evidence of possession for a particular time, a coyiclusive 
force. ‘ It {i. e., the law) has established,” says Sir John Salmond 
in his work on Jurisprudence, “a conclusive presumption in favour 
of the rightfulness of long possession and against the validity of 
claims which are vitiated by long want of possession. Lapse of 
time is thus recognised as creative and destructive of rights, instead 

of merely as evidence for and against their existence 

The conclusive presumption on which prescrix>tion is thus founded 
falls, like all other conclusive presumptions, more or less wide of the 
truth. Yet in the long run if used with due safeguards, it is the 
instrument of justice. It is not true as a matter of fact that a claim 
unenforced for a long time is always unfounded, but it may be wise 
for the law to act as if it were true. For, the effect of thus exag- 
gerating the evidentiary value of lapse of time is to prevent the 
persons concerned from permitting such delays as would render their 
claims in reality doubtful. In order to avoid the difficulty and error 
that necessarily result from lapse of time, the presumption of the 
coincidence of fact and right is rightly accei)ted as final after a 
certain number of years. Whoever wdshes to dispute this ju’esump- 
tion must do so, within that period ; otherwise his rights, if any, 
will be forfeited as a penalty for his neglect. Vigilantihus non 
dorniientihus jura suhveniunt — Laws come to the assistance of 
the vigilant, not of the sleepy. 
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Note 4 


introducing new Articles 48-A, 48-B, 184-.^, 134-B and 181-0. 

Act XXI of 1929. (Came into force on 1-4-1980), iVmending Article 132. 
Act VIII of 1930. (Came into force on lG-3-1930). Repealing Sections 30 
and 31 and Schedule II. 

Act VIII of 1935. (Passed on 28-9-1935). Amending Article 162. 

Act XIV of 1937. (Passed on 13-3-1937). Amending Article 149. 

Note 4 

1. Salmond’s Jurisprudence, 8th Edition, pages 4C8, 469. 

[See also (1904) 27 Mad 143 (150) : 31 Ind App 17 ; 6 Bom E li 241: 
14 Mad L Jour 1 ; 8 Cal W N 162 : 8 Sar 617 (P C), Ban- 
gayya v. Bobha Sriramulu. 
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Note 5 


The other consideration on which the doctrine of limitation 
and prescription may be said to be based is that it is necessary that 
title to property and matters of right in general should not be in a 
state of constant uncertainty, doubt and suspense. This is in accord- 
ance with the maxim Interest reipitblicce ut sit finis litium — the 
interests of the State require that there should be an end to litiga- 
tion.^ Statutes of limitation and prescription are thus statutes of 
peace and rej^ose.''* “ A statute of limitation/’ observed Mr. Justice 
Story in Bell v, Morrison, “ instead of being viewed in an unfavour- 
able light as an unjust and discreditable defence, should have received 
such support from Courts of Justice as would have made it what it 
was intended emphatically to be, a statute of repose.” In his 
Conflict of Laws, the same learned Judge observed as follows : — 

Laws, thus limiting suits, are founded in the noblest policy. 
They are statutes of repose, to quiet titles, to suppress frauds, 
and to supply the deficiency of proofs arising from the ambi- 
guity and obscurity or the antiquity of transactions. They 
proceed upon the presumption that claims are extinguished, 
or ought to be hold extinguished, whenever they are not 
litigated in tlie proper forum within the prescribed period. 
They take away all solid grounds of complaint, because they 
rest on the negligence or neglect of the party himself. They 
quicken diligence by making it, in some measure, equivalent 
to right. They discourage litigation by bringing in one 
common receptacle all the accumulations of past times which 
are unexplained, and have now, from lapse of time, become 
inai)plicable. It has been said by John Voet with singular 
felicity that controversies are limited to a fixed period of 
time lest they should bo immortal while men are mortal — Ne 
a/utem lites immoriales esscnt, dum litigantes ynortales suntL^ 

5 . Doctrine of limitation distinguished from the doctrine 
of laches. — Tlie doctrine of laches is an application of the maxim of 

(18GG) G Snth W R P C 24 (27) : 8 IMoor Iiid App 1 (P Sheikh 

I/ndad AH v. Mt. Kooibu diegnm, 

(1029) A I R 1029 Nag 74. (75) 117 ]iid Cas 282, Nandu v. Bhu- 

wanoo. (Btatntes of limitation are intended to check the 
tendoncy which litigants have of dilatoriness.)] 

2. (18t52) 5 Alnor l7id App 284 (251) : 8 Moor P C 4 : 1 Sar 423 (P C), Her 

liiifhnrss Ruckmahoyce v. LuUoobhoij MotticJiund . 

[6V’6’ also (1911) 11 Iiid Cas 164 (IGG), Tara Nath v. Ishwar Chan-- 
dr a Das, 

(1881) 5 Bom 68 (72), Chliaganlal v. Bapubhai.'] 

3. (1914) AIR 1914 Mad 52G (528) : 18 Ind Cas 58G : 37 Mad 186, lUmana 

Reddy v. Dnbii Reddy. (Referring to observations of Lord St. 

Jjconards, Lord Kenyon, Lord Coke and Lord Blackburn, and citing 

Banning and Angoll.) 

(1886) 8 All 475 (481) : 168G All W N 233, Manyhu Lai v. Kandhai Lai. 

(Relying upon the observations of Lord Kenyon and Justice Story.) 

4. 7 Peters (U. S.) R. 3G0, cited in 8 All 475 (482). 

5. Cited in (18SG) 8 All 475 (482, 483) : 1886 All W N 233, Manghu Lai v. 

Kandhai LaU 
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equity ** delay defeats equities’’. In the case of equitable reliefs, 
Courts of Equity in England refused to grant such reliefs to an 
applicant who had wilfully slept over his rights. This principle is 
applicable in this country also in so far as discretionary orders of the 
Court are claimed, such as specific i)erformance, permanent injunc- 
tion, appointment of receiver, or a temporary injunction. In such 
cases Courts can still refuse relief where the delay on the appli- 
cant s part has prejudiced the defendant even though the applicant 
might have come to Court within the period prescribed by the 
Limitation Act.^ 

But the basis of the doctrine of limitation and prescription is 
not the same as that of the doctrine of laches. As has been seen in 
the prior Note, the former is based upon public policy and utility 
rather than upon equity alone, while the latter is based upon equity. 
Laches like limitation no doubt deprives the plaintiff of his remedy 
but it depends upon general principles while limitation depends upon 
express law. Again, laches may be adapted to the facts of a parti- 
cular case but limitation is a matter of inflexible law. A positive 
rule of limitation cannot depend upon whether there is laches or 
not," and, except in the case of discretionary orders, the defence of 
laches or acquiescence cannot prevail when a statutory period of limi- 
tation is proscribed for an action.’^ In other words, in cases where 
the Court is hound to grant a relief if the plaintiff jiroves his case, 
there is no question of laches affecting the plaintiff’s rights, provided 
the suit is instituted within the time limited by law/^ 


Note 5 

1. (1875) 1 All 8'2 (80), I'd a hi'rfum v. Imam~U(Udiyi, 

[Sve aU'^ (lyOS) 27 Bom 515 (532) : 5 Bom L K 274, Fatehsmfjji v. 
Beryia'nji,^ 

2. (1014) AIR 1914 Mad 520 (528, 520) : 37 IMad 180 : 18 Ind Cas 580, 

Ilam.ana Heddy v. Bahu Hcddy. 

(1918) A I R 1018 Low Bur IBl (134) ; 41 lud Cas 722, Apyan Char an v. 

Kyanse Ma. 

3. (1915) A I R 1915 Cal 13 (15) : 41 Cal 771 : 20 lud Cas 284, Osmond Bcchy 

V, Khitish Chandra, 

(1874) 22 Suth W R 207 (267), Taruk Chandcr Bhiiilarharjee v . iluro 

Sunkur Sandyal. (Acquioscouco.) 

(1930) AIR 1930 yiad 304 (309) : 122 lud Cas 37, Ranuiswami Chetty v. 

Balaniappa. C licttiar. 

(1864) 2 Mad 14 C R 114 (116), Tlama Ran v. Raja Rati. 

[See also (1920) A T H 1920 Nag 410 (423)*: 95 lud Cas 030, Mnrari- 
lal V. Balkishan. 

(1933) A 1 R 1933 Lah 18 (21) : 150 Ind Cas 074, Secretary a/ 

State V. Balvmnt Sinyh, 

(1804) 2 Mad H C R 270 (273, 275), Peddaniuthiilaty v. Tivnna 
Reddy. 

(1889) 3 C P L R 162 (104), Khetsiny v. ML Radha. 

(1806) 3 Suth W R P O 31 (32) : 8 Moor Ind App 225 : 1 Snther 
405 : 1 Sar 749 (P C), Government of Bengal v. M t. Sliuru* 
ff'uioonnissa.^ 

4. (1875) 1 All 82 (86), C da Begum v. Imatn-nd-din, 
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Note 7 


6. Doctrine of limitation distinguished from the doctrine 
of acquiescence. — If a party having a right stands by and sees 
another acting in a manner inconsistent- with that right and makes 
no objection while the act is in i)rogress, he cannot afterwards com. 
plain. This is the proper sense of the word acquiescence} Acquies- 
cence may be direct or indirect. Direct acquiescence is where the act 
complained of is done with the express approbation of another. 
Indirect acquiescence is whore a person having a right to set aside a 
transaction stands by and is quiescent under circumstances from 
which assent may be reasonably inferred.^ In either case assent 
express or implied underlies the doctrine of acquiescence. It 
is thus an instance of the law of estoppel by conduct. It differs from 
laches in that firstly the latter is merely passive without any 
implication of assent, and secondly the latter affects the party's 
remedy while acquiescence practically destroys the party's right. It 
differs from limitation in that acquiescence depends upon general 
principles and is a conclusion drawn from the facts of each particular 
case while limitation is a matter of express and inflexible rules of 
law and apidies independently of the existence of laches or acquies- 
cence. Acquiescence and laches again may be pleaded either against 
the i^laintiff' or the defendant, while limitation can be pleaded 
generally only against the plaintiff.® 

7. Interpretation of Statutes — General. — The fundamental 
rule to be followed in construing any enactment whatsoever is that 
the inteiition of the enactment should be gathered from the language 
employed by it,^ and that where the words used are clear ajid 


Note 6 

1. (1B':16) 2 Ph 117 (123) : 10 Jiir 950, Dulce of Leeds v. Earl of A7nherst. 

•2. (1878) 8 Ch Div 286 (314) : 47 L J Ch 381 : 38 h T 370. De Bussche 
V. Alt, (P(ir Thebiger L. J.) 

3. Mitra, 6tli Edition, i)p. 67, 68. 

Note 7 

1 . (1928) AIR 1928 P C 2 (4) : 107 Ind Cas 14 : 55 Ind App 18 : 7 Pat 221 
(P (’), Mt, BarnanaJidi Koer v. Mt. Kalavati Koer, 

(1920) AIR 1920 P C 181 (185) (P C), Quebec Railway, Light, Heat aud 
Power Oo. Ijfd, v. Vaudry, 

(1925) AIK 1925 I.ah 436 (437) : 90 Ind Cas 254, Hur Mohammad v. 

Lalchand, 

(1924) AIR 1924 Lah 613 (514) : 5 Lah 147 : 81 Ind Cas 686 (F B), Lee 
V. Lee. 

(1924) AIR 1924 All 792 (793) : 80 Ind Cas 939 : 47 All 13, Mehi Lai v. 
RaiJiji Pass. 

(1923) AIR 1923 Bom 321 (351) : 47 Bern 843 : 77 Ind Cas 654 (F B), 
Alfred Wilkinson v. Grace. Emily Norah Wilhhison. 

(1926) AIR 1926 Bom 57 (59) : 27 Cri L Jour 165 ; 91 Ind Cas 949 : 50 
Bom 34, B. N, Gamadia v. Emperor. 

(1928) A I R 1928 Bind 1 (9) : 105 Ind Cas 433 : 28 Cri L Jour 913 : 22 
Bind L R 157 (F B), Emperor v. Noor Mohammad. 

(1915) AIR 1915 Nag 10 (12) : 33 Ind Cas 489 : 12 Nag L R 51, Balaji v. 
Gopalrao. 
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unambiguous, it is the duty of the Court to give effect to them 
according to their plain meaning, neither adding to nor subtracting 
from them.'"* In other words, the interpretation should not, where 

(1922) AIR 1922 Oudh 289 (291, 292) ; 25 Oudh Cas 319 : 70 Ind Cas 53, 
Mirza Sadiq Husain v. Mohammad Karim, 

(1922) AIR 1922 Oudh 23G (240) : 25 Oudh Cas 189 : 69 Ind Cas 730, 
Nagcshar Sahai v. Mata Krasad, 

(1920) A i'r 1920 P C 56 (59) : 43 Mad 860 : 47 Ind App 33 : 56 Ind Cas 
163 (P C), Krishna Ayyangar v. Nalla Perumal Pillai. 

(1918) AIR 1918 P C 352 (354) (P C), Australian Alliance Assurance Co, 
V. Attorney-General for Queensland. (Court is not concerned 
with the policy of the Act — Novelty of language is no ground for 
disregarding plain words of enactment.) 

(1915) AIR 1915 Nag 2 (6) : 29 Ind Cas 325 ; 11 Nag L R 76 : 16 
Cri Ij Jour 485, Saiyyad Rahim v. Kmperor , (Intention of the 
Legislature does not moan a speculative opinion as to what it would 
have probably meant.) 

(1982) AIR 1932 Sind 107 (110) : 1932 Cr C 564 : 33 Cri L Jour 902 : 139 
Ind Cas 777, Jethmal Parsra7n v. Emperor, 

(1921) A I R 1921 Pat 193 (198) : 6 Pat L Jour 373 : 62 Ind Cas 962 (P B), 
Hare KrisJnia Sem v. Utnesh Chandra, Putt. (“No suit shall lie“ 
means no suit shall lie even on ground of fraud.) 

(1920) AIR 1920 Mad 640 (642) : 43 Mad 94 : 53 Ind Cas 847 (F B), Gadi 
Nilmceni v, Naraya^ia Rcddi. (Allirmative language may be 
construed as having a negative implication if it is a necessary and 
reasonable one.) 

(1926) A I R 1926 Oudh 2 (4, 8) : 90 Ind Cas 470 : 29 Oudh Cas 51, Achal 
Singh v. Shagliunath Kuer, 

(1930) AIR 1930 \ al 770 (773): 130 Ind Cas 283 : 68 Cal 521, 

J. G. Mulxerjea v, Ka,rnani Industrial Bank Ltd. 

(1924) AIR 1924 Sind 89 (90) : 17 Sind L R 52 : 76 Ind Cas 657, The 
Official Assigiiee of Bombay v. Firm of C handulal. (The word 
“includes” enlarges the meaning of the term and makes it include 
matters wdiich the ordinary meaning would not include.) 

(1933) A I R 1933 All 513 (516) : 143 Ind Cas 661 : 34 Cri L Jour 623 : 
1933 Cr G 853 : 55 All 654, Emperor v. Dinkar Rao. 

2. (1928) A I R 1928 All 241 (246) : 50 All 569 : 109 Ind Cas 38, Aziz Almiad 
V. Chhote Lai. 

(1929) A I R 1929 All 625 (641): 118 Ind Cas 17: 52 All 11 (F B), 
Kayastha Co. Ltd , v. Sita Ram Buhey. 

(1929) A I R 1929 Bom 100 (106) : 53 Bom 251 : 111 Ind Cas 424, 
Tukoji Rao Tfolka.r v. Soiokahai Band liar inath. 

(1929) A I R 1929 Lah 607 (608) : 31 Cri L Jour 49 : 1929 Cr G 164 : 
120 Ind Cas 188 : 11 Lah 24, Muia Mai v. Emperor. 

(1914) A I K 1914 Nag 62 (63) : 10 Nag L R 42 : 23 Iiid Cas 888, Miya 
Sahib V. Gha^npa Jjal. (ITiough it had the effect of divesting a 
vested right.) 

(1930) AIR 1930 Cal 577 (578) : 1930 Cr 0 903 : 31 Cri L Jour 1117 ; 
126 Ind Cas 780 : 58 Cal 407, Mehar Sard nr v. Emperor. 

(1929) AIR 1929 Cal 617 (630) : 30 Cri L Jour 993 : 1929 Cr C 228 : 119 
Ind Cas 193 (S B), Padani Prashad v. Emperor . 

(1929) AIR 1929 Cal 141 (143) : 117 Ind Cas 701, Gopal Chandra Biswas 
V. Guru Char an Kirtania. 

(1933) AIR 1933 Bom 91 (92) : 143 Ind Cas 698 : 68 Bom 505, Gnrrirn- 
bhai Ahdulhusairi v. Ahmcdali Lukmanji. 

(1925) AIR 1925 Mad 449 (451) : 86 Ind Ca.s 201 : 48 Mad 559, R. Arana- 
chain Naidti v. Messrs S.R. BnlaJcrishna ci? Co., Kallai. 

(1933) AIR 1933 Cal 322 (324) : 60 Cal 296 : 143 Ind Cas 304, Bejoy 
. Kumar v. Cor per at ion of Calcutta. 
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the language is clear, be influenced by extraneous considerations, 


(1931) AIR 1931 Lah 899 (400) : 131 Incl Gas 234 : 12 Lah 658, In re 
J amadar Munshi Ham. 

(1912) 17 Incl Cas 977 (983) : 1912 Pun Re Rev. No. 5, Gulani Mohammad 
V. Mi. /'ewaro. 

(1929) AIR 1929 Mad 230 (237) : f>2 Mad 132 : 116 Iiid Cas 337 : 80 
Cri li Jour 613, Peddahha Reddy v. Vai'ada Reddi. 

(1932) A 1 R 1932 Oudh 314 (310) : 7 Luck 26 : 139 Ind Cas 626, Ram 
Sahai v, Kiinwar Salt. 

(1912) 16 Irid Gas 917 (949, 950) (Mad), Scry, of State v. Kalckhan. (Court 
eaiinot graft on exceptions to a section which is universal in terms.) 

(1930) A I R 1930 Nag 73 (77) : 123 Ind Cas 417, Nnksing v. Bholusiny . 

(1933) AIR 1933 Pat 508 (512) : 1933 Or C 1079 : 148 lud Cas 574 : 35 
Cri L Jcnir 725, Ahdu l Aziz v. Ktnperor . 

(1931) A I R 1931 Rang 235 (240) : 9 Rang 404 ; 135 Ind Cas 849 : 1931 
Cr C 875 ; 33 Cri li Jour 205 (S B), Aung Ilia v. Emperor, 

(1917) A I R 1917 A]] 295 (296) : 39 Ind Cas 87, Barnudar Das v. Jhaoo 
S-mgh. (Court cannot read into statute words not found there.) 

(1929) A 1 R 1929 Sind 209 (209) : 119 Ind Cas 543, Kodumal J cthanand 
V. Bidehand. Gurmulhdas. 

(1929) A 1 R 1929 Sind 235 (237) : 120 Ind Cas 01, Parnmal TJiawcrdas v. 
AJfdul Rauf. 

(1932) A 1 R 1932 Sind 107 (110) ; 1932 Cr C 554 ; 33 Cri L Jour 902 : 139 
Ind Cas 777, J ettmiai Parsrarn v. Emperor . 

(1930), A 1 R 19:10 Pat 395 (402): 9 Pat 314 : 125 Ind Cas 521, Ahhayanand 
Singh v. Rameshiror SingJi. 

(1928) A 1 R 1928 Lah 337 (340) ’: 9 Lah 689 : 113 Ind Cas 769, Gurdial 
Singh v. Central iPuird and Local Committee ^ Sri Darbar Saheh, 
Amritsar. 

(1930) A I R 1930 Sind 287 (293) : 127 Ind Cas 690 : 25 Sind L R 142 
Daily Gazette l*ress Limited v. Karachi M u nici})ality. 

(1932) A 1 U 1932 Pat 293 (295) : PJ32 Cr C 7()5 : 140 Ind Cas 283 : 12 Pat 
46 : 34 Cri L Jour 1 (S B), Radha, Kishu n Mar wart v. Emperor , 

(1910) 5 Ind Cas 503 (509, 510) (All), Koni Ch and. v. Ganesh. 

(1928) AIR 1928 Kang 326 (327) : 6 Rang 533 : 117 Ind Cas 670, 
A. K. R. Al . M . C. 7'. Chettiar Fir m v. S. E. AT an nee. 

(1921) A i R PJ21 P C 240 (242) (P ( '), Corporation of the City of Victoria 
V. Bishop of Vancourer Island. (Reasonableness of the provision is 
only material when the statute, is not clear.) 

(1921) A 1 R 1921 Bom :';74 (374, 375) : 45 Bom 672 : 22 Cri L Jour 17 : 
59 Ind Cas 129, K rrna ndez v. Em per or . (Plain meaning not to be 
controlled by considerations of convenic-neo.) 

(1922) A I R 1922 l‘at 435 (436) : 2 Pat 94 : 68 Ind Cas 149 ; 23 Cri L 
lour 549 (P B), Shelxdah' Singh v. Kamaruddin Alandal. 

(1922) A I R 1922 Low Bur 27 (28) : 11 Low Bur Rul 316 : 67 Ind Cas 
610, (Jolleclor of Bangoon v. Ahdul Rahman Sircar. 

(1923) aV I R 1923 Lah 655 (656) : 4 Lah 323 : 75 Ind Cas 915, Piara Singh 
v. A I ula Alai. 

(1910) 7 Ind Cas 935 (9:30) : 11 Cri L Jour 544 : 34 Bom 593, Emperor v. 
Ramachandra. (Words must be construed in the popular sense 
unless there is something in the context to the contrary or the law 
has attached a technical sense to it.) 

(1923) A I R 1923 Sind 5 (9) : 16 Sind L R 112 : 71 Ind Cas 161 (F B), 
Mt. 11 uri Alim K hatiim v. Roshan Khudabux. (Words must 
be assumed to be \ised in their popular meaning unless they have 
acquired a teclinical meaning.) 

(1918) AIR 1918 Sind 38 (:39) : 47 Ind Cas 771 : 12 Sind L R 20, Jivanji 
Mamooji v. Ghuhun ILussaiti. (Do.) 
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(1928) AIR 1928 Sind 118 (119) : 108 Ind Cas 657 : 22 Sind L R 441, 
Vastmhai v. Radhibai. (Words not. to be treated as superiluous.) 

(1925) A I R 1925 All 610 (612) : 90 Ind Cas 180 : 18 All 175 (1^ H), Ram 
Samp V. Gaya P}'asad. (Words not to be found in a section may 
1)0 supplied for necessary implication if the context so re<{uiiT;s.) 

(1921) AIK 1924 All 684 (686) : 46 All 611 : 83 Ind Cas 654 i 26 Cri L 
flour 94, Ram Nath v, Kin</-Rm 2 >('rot\ (“'riie” is often used in the 
same sense as the Greek “fCs”.) 

(1925) A I K 1925 Cal 1067 (1068) : 87 Ind Cas 229, Nayan Maajury J)a.<i 
V. Howrah M-nn'U'ipality. (“And” and “Or” are sometimes inter- 
changeable.) 

(1925) A I R 1925 Alad 723 (724) : 48 ATad 454 : 88 Ind Cas 401, Ofjicial 
Afisicinee of Madras w Rasudevndoss. (Instrument defined V)y Act — 
Understanding of common people not to be considered.) 

(1925) A I R 1925 Oudh 419 (420) : 89 Ind Ca.s 139 ; 29 Oudh Cas 80, The 
Rejigal and North Wester7i Railway Conipaaiy Limited \ . Special 
M a7ia(j(?'f\ Court of Wnwds Balra))ipitr. (“Alay” in certain circum- 
stances means “shall”.) 

(1925) AIR 1925 Sind 49 (51) : 78 Ind Cas 588 : 18 Sind L R 19 (P B), 
JHriomal v. Hazaristan] . (Rules having the force of law, Courts 
should abide by them.) 

(1926) A I R 1926 laih 857 (859) : 7 Lah 348 : 96 Ind Cas 257 : 27 Cri L 
Jour 918, Hari Siriy \ . Earpi'ror . 

(1926) AIR 1926 Lah 447 (449) : 96 Ind Cas 152 : 27 Cri It -lonr 888 : 7 
J jah 507, Kui'peror v, Rharkat. (Command to a body to make rules 
wbetlier is directory or mandatory depends on scope and object.) 

(1926) A T R 1926 Gndli 101 (111) : 91 Ind Cas 588, Rnij Nath Sinyh v. 
Rajjii S'ia.ffh. (Clefir words cannot be destroyed on the ground of 
equity or unre;isonablen(jss.) 

(1896) 28 Cal 568 (572) : 23 Tncl A])p 18 : 6 Alad li Jour 71. : 6 Sar 663, 
Norm dr a Nath *Sb’?o^r v. K am nib as ini JJasi. 

(1915) A I R 1915 ATad 68 (66) : 88 Alad 1144 : 25 Ind Cas 957, Mecnalshi 
V. Mtiniandi Ihinil kan . (Words must bo construed in their primary 
sense.) 

(1918) A 1 R 1918 Alad 1026 (1080) : 40 Alad 594 : 39 Ind Cas 741 (P B), 
Raya.rappa v. Kclappn. (“And” may be read as “or” to carry out 
obvious intention of the L(.‘gislature.) 

(1904) 6 Bom L R 181 (209), Jehanyir M, Cur set jl w Secretary of State. 

(1909) 4 Ind Cas 1115 (1116) (Alad), Velayutha Chetty v. Gorindasivami 
NaicLen. (Court cannot introduce and enforce equities to modify 
express provisions of statute law.) 

(1982) A 1 R 1932 Oudh 808 (810) : 1982 Cr C 848 : 141 Ind Cas 819 : 34 
Cri L Jour 258 : 8 Luck 156, Rajrang Bahadur v. Emperor . 

(1890) 12 All 129 (141) : 1890 All W N 39 (F B), Balkaran Rai v. Gobind 
Nath Titcari, (rracticc of the Court cannot bo used to nullify 
express enactment.) 

(1934) A I R 1984 laih 115 (115) : 1984 Cr C 200 : 153 Ind Csis 458, 
Mt. Shaauo Bai V. Daya Ram. (Primary meaning of a word must 
be considered unless there is anything to show that tliat was not the 
meaning of the Legislature.) 

(1984) AIR 1934 Alad 102 (168) : 57 Mad 378 : 151 Ind Cas 81, Kothan- 
dapani Chetty v. Sreemanaveda^L Raja. 

{1938) AIR 1988 Rang 863 (871) : 12 Rang 04 : 149 Ind Cas 728, Sooui 
Ram V. A. R. M, Chettiar. 

<1933) AIR 1938 Pesh 3 (5) : 1933 Cr C 145 : 141 Ind Cas 881 : 34 Cri 
L Jour 212, Ruhlic INosecutor^ Peshawar v. Muyarrab. 
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such as the previous state of the law,* or hardship'* or the policy or 

(1933) AIR 1933 Gal 919 (922) ; 60 Gal 1181 : 149 Ind Gas 386, Qopendra 
Prasad Sh'uliul v. RamkisJiore, 

(1930) AIR 1930 All 49 (53) : 1-2G Ind Cas 801 (FB), In the matter of 
li acJi u m. a n Pr a sad. 

(1933) A I K 1933 All 321 (322) : 143 Ind Cas 48G : 55 All 408 (F B), Ram 
Swariip V. Joti. 

(1917) A I K 1917 Cal 392 (394) : 35 Ind Cas 782, Kassim AH v. Chair- 
man of Muniripal Commissioners^ C}iitta<jon(i . 

(1933) A I K 1933 Mad 120 (122) : 140 Ind Cas 826. Rami Reddi v. Sri. 
ramulu . (Words to qualify the general language of the section should 
not bo added.) 

(1932) A I K 1932 Mad 19 (20) : 134 Ind (^as 59 : 54 Mad 852 : 1932 Or C 
1, Chinna Vet Nairlc v. V enkatarama Naick. 

(1932) AIR 1932 Mad 612 (619) : 55 Mad 883 : 140 Ind Cas 331 (F B), 
Rajah of Mandasa v. J agannaijahulu.. 

(1921) AIR 1921 Cal 397 (399) 48 Cal 556 : 61 Ind Cas 82 (F B), RiU 

mani Kar v. Rajah Sati Prasad . 

(1931) A I R 1931 Mad 779 (781) : 1931 Cr C 1035 : 33 Cri L Jour 132 : 
135 Ind ('as 364, Sheikh Kalesha v. Emperor. 

(1930) AIR 1930 Alad 954 (955) : 129 Ind Cas 240, V enk at aramana v. 
K up pa s lOafni A nyanejar . 

(1881) 7 ( al 127 (130, 132) : S Cal L R 409, Gurcchullah Sircar v. Mohun 
J/al Shah a. 

(1891) 13 All 432 (457) (F B), Mafa Din K asod han v. Kazim Husain . 

(1933) AIR 1933 Nag 193 (199) : 143 Ind Cas 514 : 29 Nag L R 278 (F B), 
V'lthoha C himnaj i v. Govindrao V iihal Rao. 

(1934) AIR 1934 Bom 62 (63) ; 150 Ind Cas 52: 58 Bom 361, Tata Hydro- 
Electric Agency Limited v. Commissioner of Income-tax, Bombay. 

(1933) A I R 1933 Mad 748 (750) : 145 Ind (^-as 917 : 57 Mad 237, M, 8. 
G opalsirami Chetiiar v, Sceretary of State. (Statute imposing 
duty must be strictly construed so far as the imposition of the liabi- 
lity is concerned.) 

(1933) AIR 1933 Rang 410 (412) : 11 Rang 414 : 147 Ind Cas 690, Ma 
Yon V, Ma Shwe Thin. (Legislation penalising a party must be con- 
Btrued strictly.) 

(1933) AIR 1933 Oudh 528 (529) : 147 Ind Cas 186: 0 Luck 406, Harnam 
Singh V. Baku Ram. (('ourts must take the law avS it stands, and 
it is not their function to legislate.) 

(1934) A I R 1934 Nag 67 (69) : 148 Ind Cas 561 : 30 Nag L R 155, Shri 
Gi^/analh Makar a j v. (Jhiirii, 

3. (1028) A I R 1928 V C 16 (18) : 55 Ind App 96 : 108 Ind Cas 361 : 55 Cal 

519 (P ('), A'.dnr Rahim v. Syed. Aim. Mohamnuid Barked All, 

(1932) A T R Lorn 168 (172) : 56 Bom iOl : 137 Ind Cas 564, Keshav' 
lal Car Hal v . Proteip Sinffh AI ojadahlini. 

(1929) A I R 1929 Cal 497 (503) : 56 Cal 367 : 119 Ind Cas 23, Rahimbux 
AsJtan V. Centred Bank of India Ltd. 

(1928) AIR 1928 P C 2 (4) : 107 Ind Cas 14 : 55 Ind App 18 : 7 Pat 221 
(1* C), Mt. Ramanandi Koer v. Mt. Kalawaii Koer. 

(1932) A I R 1932 Oudh 308 (310) : 1932 Cr C 848 ; 141 Ind Cas 819 : 32 
Oi J; Jour 253 : 8 Luck 156, Bajrang Bahadur Sinefh v. Emperor . 

(1921) AIR 1921 Cal 397 (399) : 48 Cal' 556 : 61 Ind' Cas 82 (F B), 
Nilmeini Kar v. Rajah Sati Prasad. 

(1930) A I R 1930 Oudh 148 (159) : 124 -Ind Cas 641 : 5 Luck 552 (F B), 
Bahadur Singh v. Reini Phal. 

(1982) A I R 1932 Mad 8 (13) : 135 Ind Cas 897 : 55 Mad 151, Avaru v. 
Ashihai. 

4. (1917) AIR 1917 Cal 841 (848) : 36 Ind Cas 179 : 43 Cal 95, Janardhan 

Kishori Lal Sinha v. Sib Prasad Ram, 
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the inteution of the law'^ or the reference to, or the analogy of, other 
enactments,® or the terms of the enactment being against general 

(1929) AIR 1929 Lah 593 (594) : 117 Ind Cas 69 ; 10 Eah 596 (P B), 
Duni Ghand v. Oommisavitier of Incnme-t'i.r ^ P Ltnj.ib and N. IT. F. 
Province. 

(1933) AIK 1933 Gal 124 (126) : 60 Cal 571 : 1933 Cr C 140 : 143 lud Cas 
802 : 34 Cri L Jour 633, Niiratan Ganguli v. Emperor. 

(1919) A I K 1919 Cal 819 (822) : 46 Cal 199 : 47 Ind Cas 502, Secretary of 
St ite V. Shib Narain Jlazra. 

(1932) AIK 1932 All 494 (498) : 139 Ind Cas 39 : 54 All 954 (F B), 
Mt. Kaiipati Kumoar v. Iti'm Baran Singh. 

■ (1929) A I R 1929 Pat 731 (732) : 8 Pat 906 : 120 Ind Cas 313, Dennandan 
Misra v. Genga Prasad. 

(1919) A I K 1919 Mad 972 (979) ; 40 Mad 1040 : 43 Ind Cas 31 (F B), 
Seeti Kutti v. PaUnimma. 

(1910) 7 Ind Cas 754 (757) -(Mad), Santhalya v. Man janyia Sheity. 

(1890) 12 All 129 (137, 138) : 1890 All \V N 39 (F B), Balharan Rai v. 
Gobind. Nath Tiwari, 

(1927) AIK 1927 Cal 474 (476) : 102 lud Cas 115, Fool Kooniari Dasi v. 
K }( irn d 0 h a n d r a iJa s G ii p t a . 

(1913) 19 Ind Cas 239 (240) : 1913 Pun Rc No. 79, Saghar v. N ur Ahmad. 
(1910) 9 Ind Cas 720 (721) : 4 Sind h K 214 : 12 Cri L Jour 122, Emperor 
V. Hatiinati. 

(1912) 13 Ind Cas 234 (236) : 5 Sind L. K 125, Manso rr v. Min Sahib Din. 
(1902) 24 All 532 (537) : 1902 All W N 112 (F B), Jamna Bibi v. Sheihh 
J ha Li. 

5. (1924) AIR 1924 Lah 513 (514) : 5 Lah 147 ; 81 Ind Cas 686 (F B), Lee 

V. Lee. 

(1932) AIR 1932 Pat 293 (295) : 1932 G 765 : 140 Ind Cas 283 : 12 Pat 
46 : 34 Cri L Jour 1 (S B), R idha Kishun Maruyari v. Emperor. 
(1928) A I R 1928 Rang 326 (327) : 6 Rang 533 : 117 Ind Cas 570, 

A. K. R. M. M. O. T. Cheltiar Firm v. S. E. Munnee. 

(1916) A I R 1916 Mad 1 (2) : 38 Mad 419 : 30 Ind Cas 423 (F B), Abdul 
Khadir v. Ahavtmad Shaiioa Ravuthar. 

(1934) A I R 1934 Cal 537 (540) : 151 Ind Cas 165, Baris d Co-operative 
Central Bandi TJd. v. Benoif Bhus iu Gupta. 

(1934) A IK 1934 Mad 126(129): 57 Mad 362 : 150 Ind Cas 448, Vyihihnga 
Pandara Sannad hi v. Ranganatha Mudadiar . 

(1868) 5 Bom H C O 55 (58), In re Mancharji Hirji Ready yno net/. 
(1933) AIR 1933 Pesh 69 (70) : 113 Ind Cas 508 : 1933 Cr C 1309 : 34 Cri. 

L Jour 670, G ot'er nnient AdvoceUe v. Fa-zed Rahitu. 

(1925) A I R 1925 Bom 505 (508) : 89 lud Cas 1031 : 26 Cri 1. Jour 1463, 
Erin per or v. T hakordas Midi Ram. 

(1916) A I R 1916 Sind 17 (19) : 33 lud (5is 675 : 9 Sind L R 126, Mumci- 
pidity of Ka.rardii v. Mohajn-mad, Alii Ess iji. 

(1867) 8 Suth W R 1 (12) : 11 Aloo lud App 75 : 2 Sar 218 : 1 Sufcher 657 
(P C), Apoorier v. Ramasuhba Ayyan. 

(1911) 13 Ind Cas 244 (249) ; 5 Sind L r'155, Doulatram v. Halo Kanya. 
(1911) 12 Ind Cas 646 (646, 647) : 5 Sind L R 54 : 12 Cri L Jour 558, 
Imperator v. Jaro. 

6. (1924) AIR 1924 Cal 405 (408) : 61 Cal 62 : 80 Ind Cas 317, Chandniull 

K angaria v. Dehi Chand. 

(1934) AIR 1934 Mad 75 (79) : 147 Ind Gas 1146 : 57 Alad 482, Bank of 
Ifindustan Ltd. v. Govindarajulu Naidu. (Terms of Indian. 
Statutes clear and unambiguous — Corresponding English Law cannot 
be referred to.) 

(1924) AIR 1924 Cal 881 (882) : 82 Ind Cas 297, Nandi Ram v. Jogendra^ 
Chandra. 
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Preamble principles of law or equity" or that the giving effect to the words 

Note 7 leads to absurdity or inconvenience or injustice. “ The Court's 

(1933) AIR 1933 Rang -275 (277) : 1933 Cr C 1019 ; 117 Ind Cas 1152 : 

35 C'ri L Jour 59V), Emperor v. Khin Maun(/. 

(1933) A 1 H 1933 Mad 791 (793) : 146 liul Cas 499, Potnurnswami Balm 
V. Utiion Board, NaraHannapet. 

(1931) A I H 1931 Com 50 (53) : 129 Ind Cas 153 : 55 Com 110, Haridas 
IJ'imatlal v. Lalliihhai Mulchaiid. 

(1925) A 1 K 1925 Cal 11<> (138) ; 82 Ind Cas 886, Protap Chandra v. Jatp 
difih Chandra. 

(1932) A I H 1932 V C 138 (140) : 136 Ind Cas 742 : 59 lud App 206 ; 59 
Cal 134 3 (P C), Commissioner of Inconic-iar, Bengal W Shaio WaU 
lace a n d. Covi pan // . 

[See (1887) 11 Pom 727 (732) : 12 Ind Jur 109, Kkvshrohhm 
E a sarean ji \ . Hormazsha Phirozsha.‘\ 

[But see (1933) A I R 1933 Hang 275 (277) : 1933 Cr 0 1019 : 147 
Ind (7is 1152 ; 35 Cri li Jour 599, Emperor v. Khin Maunn. 
(1932) A 1 K 1932 Oudh 210 (216) : 7 laick 601 : 138 Ind Cas 725 
(F 14), jMohamynad Baqur v. Md. Casim..^ 

7. (1923) A I H 1923 P C 211 (216) : 51 Cal 86 : 1 Hang 637 ; 50 Ind App 
283 : 76 Ind (.!as 910 (P C), T he Imperial Bank of India v. U Jiai 
Oya/w Thu d' Co., Ltd. (Considerations of facility and practical 
importance are out of plac(3.) 

(1900) 23 All 152 (156, 157) : 27 Ind App 209 : 2 Bom L H 978 : 5 Cal 
\V N 52 : 10 ]\Iad \t Jour 290 : 7 Sar 788 (P C), Bhtip Indar Baha^ 
diir Sinyh v. Bijai Bahadur SinyJi. 

(1929) A 1 R 1929 8irid 225 (226)) : 119 Ind Cas 537 : 24 Sind h H 167, 
Lilaram v. Tikamdas. (Enactment being against e,<|uity.) 

(1919) A 1 R 1919 Cal 989 (991) : 46 Ind Cas 428 (431), Bhananjoy Man^ 
jhi V. U pendranath l>rb. 

(1911) 8 Ind Cas 364 (365) : JVl INlad 543, Velayutha, Cheiiy v. Govioida- 

suni7ni. 

(1932) A 1 R 1932 P C 165 (167) : 60 Cal 1 : 137 Ind Cas 529 : 59 Ind App 
283 (P C'), Nayend ra Nath Dey v. Siiresh Chandra Bey. 

(1912) 19 Ind Cas 838 (840) : 6 Sind 1. R 250, Ahdid [Vahid v. Mannyer 

E }i c n m. her e d E s lot e s . 

(1931) A 1 R 1931 AH 380 (381) : 53 All 580 : 131 Ind Cas 520, Bhullan v. 
Ba c h e. h a. K u n hi . 

(1931) A I R 1931 All 277 (291) : 53 All 334 : 132 Ind Cas 401 (F P), 
Nan nil M(d v. Bam C hander . 

(1923) A I R 1923 l.ab 529 (530) : 73 Ind (5is 444, Ifadayat Ullah v. 

Crulain A1 iihainniad Beg, (Avoiding anomaly is no proper ground.) 
(1933) A 1 R 1933 Pesh 3 (5) : 1933 Cr C 145 : 141 Ind Cas 881 : 34 Cri L 
Jour 212, Puhlir Proseciitor , Peshawar v. M uffarrah. 

(1982) A I R 1932 Nag 105 (106) : 28 Nag P R 98 : 139 Ind Cas 374, 
Prayngrao v. Bistrict Council, Betul. (It is not the function of the 
Court to make the law reasonable.) 

[But see (1930) A I R 1930 P C 142 (143) : 123 Ind Gas 554 : 11 
Jiah 251: 57 Ind App 168 (P C), Alehrhan Khan v. Makhiia.] 

8. (1921) A I H 1921 1’ C 240 (242) (P C), Corporation of the City of Victoria 
V. Bishop of V anco'iiver Island. 

(1931) A I R 1931 Cal 688 (690) : 58 Cal 510 : 133 Ind Cas 587, AsHutosh 
Basil V. Sudhangshiibhushan Mukerji. 

(1931) AIR 1931 All 162 (173) : 53 All 239 : 135 Ind Cas 119 (F B). 

Ana7id^ Prakash v. Narain Das Dor Hal. 

(1892) 1 Q P 273 (290) : 61 L J Q B 337 : 66 L T 135 : 40 W R 215 : 7 
Asp A1 C 140, Queeyi v. Judge of the Cittj of London Court. 
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function is, in fact, to say, not what the Legislature meant or ought Pl*eambl6 
to have meant, but what it has said it meant.® Note 7 

Where, however, the language of the enactment is ambiguous 
or of doubtful import or the question arises as to what extent 

(1032) AIR 1932 All 194 (49B) : 139 Incl Cas 39 : 54 All 954 (F B), 

Mi. Kaulpati Kunwar v. Hmn Baran Singh. 

(1928) A I R 1928 Sind 1 (11) : 105 Ind Gas 4.33 : 28 Cri L Jour 913 : 22 
Sind Ij K 157. (F B), Bm.pi'7'or v. Noor Mohammad. 

(1931) A I R 1931 Lah 353 (359) : 12 Lah 604 : 131 Ind Cas 625 : 1931 
Cr (’ 625 : 82 Cri L Jour 785, Kundan Lai v. Emperor. 

(1931) A I R 1931 T.ah 87 (97) : 12 Lah 129 : 131 Ind Cas 81, Mel. Hayat 
llaji V, Commissioner of Income-tax. 

(1929) AIR 1929 Bat 731 (732) : S Pat 900 : 120 Ind Cas 313, Deo 
Nandan M isra v. Ganga Prasad. 

(1934) AIR 1934 Bom 74 (78) : 1934 Cr C 306 : 58 Bom 152 : 149 Ind Cas 
1005 : 35 Cri L Jour 1028, In re Lloyds Bank Lid. 

(1929) A 1 R 1929 All 850 (854) : 1929 Cr C 404 : 128 Itul Cas 97, Jlirdey 
Narain v. Emperor . 

(1910) 32 All 427 (440) : G Ind (.’as 609 (F B), irnris AH Khan v. Parsho- 
tarn Narain. 

(1929) AIR 1929 Cal 141 (143) : 117 Ind (’as 701, Gopal Ghaiidra Biswas 
V. Guru Char am Kirtania. (Fnaetmont to be interpreted as per 
the plain meaning of its words unindueneed by considerations of 
justice.) 

[But see (1921) A I R 1921 Cal 397 (899, 400) : 48 Cal 556 ; 61 lud 
Cas 82 (F B), Nilmani K ar v. Raja Satiprosad Garga. 

And also (1928) A 1 K 1928 Sind 149 (158) : 22 Sind L R 349 : 

29 ( ri L Jour 945: 111 Ind Cas 865 (F B), Emperor v. 
diand. (Ordinary meaning to lx; modified to avoid absurdity, 
repugnance or inconsistency.)] 

9. (1900) 27 Cal 724 (755) : 4 Cal W N 701, Lain Surja Prosad v. Colab 
Ohand. 

(1932) AIR 1982 All 110 (111) : 54 All 1 : 1932 Cr C 145 : 137 Ind Cas 
80 : 33 Cri L Jour 416^ Mi. M ahammadi v. Emperor . 

(1933) A I R 1933 Pesli 3 (5) : 1983 (’r (’ 145 : 141 Ind Cas 881 ; 84 Cri T. 

Jour 212, Public Prosecutor ^ Peshawar v. Sh. M iiqarrab. 

(1924) A I R 1924 Cal 881 (882) ; 82 Ind ('as 297, Nanda Ram v. Jogendra 
CJuindra Dutta.. (I’o read into a statute words which arc not there 
is objectionable.) 

(1933) A I R 1933 I.ah 492 (493) : 14 Lah 389 : 144 Ind Cas 965, Mt.Surji. 

V. Shco Ram. 

(1930) A I R 1930 V C 120 (121, 122) : 126 Ind (’as SB (P C), Nenrietta 
yiuir Edirards \ . A ttorney-General of Canada. 

(1924) AIR 1924 Lah 65 (07) : 4 Lah 367 : 77 Ind Cas 409, Gobind Das 
V. Rup Kiskore. 

(1930) AIR 1930 Lah 781 (786) : 12 l.ah 26 : 31 Cn I. Jour 987 : 126 Irid 
Cas 177 : 1930 C’r C 897, Des Raj v. Emperor. 

(1930) A I R 1980 Situl 287 (298) : 127 Ind Ca-s 690 : 25 Sind L R 142, 

Daihj Gazetie Press 7 Ad. v. Karachi Municipality. 

(X<695) App Cas 202 (216), Brophy v. Attorney-General of Manitoba. 

imso) A 1 R 1930 Oudh 274 (275) : 5 I-nck 12 : 125 Ind Cas 841 (F B), 

Gaya Prosad v, Faiyaz Hussain. 

(1930) AIR 1980 Ondh 20 (28) : 121 Ind Cas 903, Hharfuzzaman v. 

7/. Hunter^ Lupuidator ^ Bank of XJirper India lAd. 

(1933) AIR 1933 Pesh 69 (70) : 143 Ind Cas 508 : 1933 Cr C 1309 : 34 Cri 
L Jour 670, Gorernment Adrocate. North-West Erontier Province 
V. Fazal Rahim Haidar. 


lam. 5 
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changes in the pre-existing law have been effectecl by any particnlar 
amendment, recourse may be had to extraneous considerations.^*^ 
Thus the provisions of other statutes which are in pari materia^^ 
or the previous state of the law,^^ or the scope and intention of the 

10. (1928) AIR 1928 P 0 16 (18) : 55 Ind App 96 ; 108 Iiid Cas 361 : 65 Cal 

519 (P C), Ahdni' Rahim v. Ryed Aim Mohamed Bar hat Ali, 

(1930) A I E 1930 P C 120 (121, 122) : 12G Ind Cas 88 (P C), Henrietta v* 
Attorney -General of Canada. 

(1931) A I E 1931 Oudh 22 (21) : 5 Luck 110 : 126 Ind Cas 385, Lahhpat 
Singh V. Sat Narain Singh. 

(1925) A I E 1925 Cal 34 (41) : 52 Cal 1 : 83 Ind Cas 273, Rogers Pratt 
Shellac Company v. Secretary of State. 

(1930) A I E 1930 Sind 287 (298) : 127 Ind Cas 690 : 25 Sind L E 142, 
Daily Gazette Press Limited v. Karachi Municipality. 

(1924) A IE 1924 Cal 257 (272) : 81 Ind Cas 3 d 3 : 25 Cri li Jour 817 (F B), 
King-Emperor v. Barindra Kumar Ghose, 

(1924) A I E 1924 All 328 (335, 336) : 46 All 489 : 84 Ind Cas 749 (F B), 
Mubarah Hussahi v. Ahmad. 

(1928) A I E 1928 Cal 828 (830) : 116 Ind Cas 156, Surendra Nath Das v. 
Alauddin Mistry. 

(1922) A I E 1922 Mad 491 (492) : 74 Ind Cas 182, The Administrator 
General of Madras v. V. V. llamaiah. 

(1899) 21 All 391 (396, 403) : 1899 All W .N 138 (F P»), Queen-Empress v. 
Hori. 

(1920) A I E 1020 Bom 121 (127) ; 44 Bom 986: 55 Ind Cas 205, IJargovind 
Pulchand v. Bai JTirbai. (The Judge may infer that no change in 
the law is intended unless the contrary inference is necessary to be 
drawn owing to expediency or convenience.) 

(1904) 6 Bom L E 131 (210), Jehangir M. Cursetji \. Secretary of State. 
(Where language is doubtful, the practice of the Court and adm.i. 
nistrativo convenience may be looked to.) 

(1920) AIR 1920 P G 181 (184, 185) (P C), Quebec Railway Light, Heat 
and Poioer Go7nj)any lAmited v. G. A. Vandry. 

[Cf. however (1923) 'a I R 1923 Cal 74 (77) : 72 Ind Cas 663, Dhia 
Nath Pal V. Raja Sati Prasad. (Where the contrary is held.)] 

11. (1899) 22 Mad 494 (502) ; 9 Mad L Jour 37, Assa?i v. Pathwtmna. 

(1925) A I E 1925 Pat 1 (8) : 3 Pat 871 : 78 Ind Cas 200 (F B), Balmukund 
Marwari v. Basanta Kumar i Dasi. 

(1931) A I E 1931 Sind 44 (46) : 131 Ind Cas 130 : 25 Sind L R 810, Dhan- 
rajmal Kishin Das v. Official Assignee. 

(1910) 7 Ind Gas 196 (198) : 32 All 351 : 37 Ind App 124 : 13 Oudh Cas 165 
(P C), Sheoraj Kumvar v. Harihar Bahsh Singh. 

(1932) AIR 1932 Oudh 210 (216) : 7 Luck 601 : 138 Ind Cas 726 (F B), 
Md. Baqar v. Alohammad Gasim. 

[See also (1931) AIR 1931 Pat 241 (246) : 10 Pat fejO : 133 Ind Cas 
337 (F B), Trihcni Prasad Singh v. Ramastay Prasad. (Per 
Jwala Prasad J.) 

(1929) AIR 1929 Cal S3 (36) : 56%il 280 : 115 Ind Cas 516, Nuddea 
Mills Go. Limited v. Sidheswar Chatter jee.'l-f-^ 

12. (1928) AIR 1928 P G 16 (18) : 55 Cal 519 : 55 Ind App 96 : 108 Ind Cas 

361 (P C), Ahdur Rahim V. Syed Abu Mohomed Bar hat Ali Shah. 
(1924) AIR 1924 Gal 267 (272) Ind Cas 853 : 25 Cri L Jour 817 (F B), 
King-Emperor y. Barindra Kumar Qhose. 

(1924) A I R 1924 All 828 (335) : 46 All 489 : 84 Ind Cas 749 (F B), Muba- 
rak Hussain v. Ahmad. - 
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euactment^^ may be considered. 

Subject to the broad principles mentioned above, the following 
general rules of interpretation should also be borne in mind in 
construing the provisions of an enactment : — 

1. Where two constructions are possible, that construction should 
be adopted which harmonizes with the other provisions of the 
enactment’^^ and which would avoid the making of a word, 

(1921) AIR 1921 Cal 397 (899) : 48 Cal 556 : 61 Ind Cas 82 (F B), NiU 
mani Kar v. Raja Satiprasad Garga Baliaditr . 

(1881) 10 Cal 166 (184, 192, 193) : 13 Cal L R 342 (P B), Moothdra Kant 
Shmo V. The India General Steam Navigation Co, 

13, (1924) A I R 1921 All 328 (336) ; 46 All 489 : 81 Iticl Cas 749 (P B), 

Mubarak Hussain v. Ahmad. 

(1934) AIR 1934 AH 388 (389) : 149 Ind Cas 90 : 56 All 781, ML Meioa 
Kuntoar v. Bourcij. (Language of statute leading to absurdity and 
hardship. Object and intention may be considered.) 

' tl914) AIR 1914 Low Bur 15 (19) : 7 Low Bur Rul 306 : 23 Ind Cas 
689 : 15 Cri L Jour 337, Seena M. Jlaniff and Go. v. Liptons 
Limited, 

(1934) AIR 1934 Cal 325 (326) : 60 Cal 1470 : 140 Ind Cas 24, Corpora-. 
Hon of Calcutta v. Arun Chandra Singha, (The more literal con« 
structiou of a statute ought not to prevail if it is opposed to the 
intention of the Legislature as apparent from the statute and if the 
words are sufficiently flexible to admit of some other construction by 
which that intention can be better effectuated.) 

(1918) AIR 1918 Pat 398 (407) : 44 Ind Cas 94 : 3 Pat L Jour 1 (P B), 
Janki Singh V, Jagannath Das. 

(1913) 25 Ind Cas 594 (595) (U P B R), Ghulavi Sarvar v. Mahommad 
Amhar AH Khan. 

(1899) 21 All 391 (396, 397) : 1899 All W N 138 (P B), Qtieen^Kmpress 
V. Hori. 

14. (1928) AIR 1928 Lali 609 (013, 614) : 0 Lah 701 : 111 Ind Cas 175 (P B), 

Khan Gul v. Lakh a Singh. 

(1886) 8 All 354 (361) : 1886 All W N 110 (P B), Ajudhia Prasad v. DaU 
nimkund. 

(1928) AIR 1928 Sind 149 (159) : 22 Sind L R 349 : 29 Cri L Jour 945 : 
111 ind Cas 865 (P B), Emperor v. Jiand. 

(1924) AIR 1924 Bom 219 (225, 226) : 48 Bom 214 : 81 Ind Cas 284 (F B), 
Ganpat 'Qhandrahhan v. Tiilsi Ilamchandra. 

(1925) AIR 1925 Lah 415 (416) : 6 Lah 276 : 86 Ind Cas 844, Wadhaioa 
Mai V. Karim Baklish. 

(1927) AIR 1927 Sind 173 (173) ; 101 Ind Cas 471 : 28 Cri L Jour 430, 
Moharmnad Abdul Majid v. Ein peror . 

(1927) A I R 1927 All 846 (348) : 100 Ind Cas 471, DeU Sahai v. Daulat, 

(1029) A I R 1929 Mad 43 (44) : 52 Mad 337 : 114 Ind Cas 847, Samba- 

milrjkhi Aipjar V. Bamakrislma Ayyar. 

(1932) A I R 1932 Cal 753 (757) : 1932 Or C 796 : 141 Ind Cas 866 : 34 

Cri L Jour 245 : 60 Cal 364, Jitendra Nath Ghosh v. Chief Secre- 

tary to Bengal Government. 

(1909) 1 lud Cas 447 (449) : 36 Cal 116^ Karma Uraon v. Baraik Dchi 
Doyal Singh. 

(1932) A I R 1932 Bom 427 (428) : 56 Bom 264 ; 1932 Cr C 669 : 138 Ind 
Cas 703 : 33 Cri L Jour 6S9^^Jmperor v. G. G. Munshi. 

(1932) AIR 1932 Cal 699 (700, 701) : 1932 Cr C 654 ; 142 Ind Cas 891 : 34 
Cri L Jour 433 : 60 Cal 233, Giribala Dasi v, Mader Gazi. 

(1914) AIR 1914 Mad 268 (260) : 37 Mad 119 : 15 Cri L Jour 180 : 22 
Ind Cas 756, Bali Reddy v, Kihg-Emperor, 
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(1933) A I H 1938 Cal 283 (284) ; 141 lud Cas 842 ; GO Cal 289, Aghw,. 
Chandra v. Hajnandini Dchi. 

(1933) A I R 1933 Cal 443 (445) : 143 Ind Cas (502 : (50 Cal 1008, Bankim 
Chandra Datta v. Khaijendra Nath Ganguli. 

(1913) 19 liid Cas 347 (847) : 16 Oudb ('as 5, Bachchu Bal v, Baja Bam, 

(1933) A I R 1933 All 230 (230) : 55 All 241 : 145 Ind Cas 668, Ft. Madh ■ 
Prat^nd C/zn-s v. B. Madho Prasad. 

(1916) A T R 1916 Oudli 79 (81) ; 34 Ind ('as 48, ]Vasi Ali x. Jang Bahadur 
SingJi. 

(1931) A I R 1931 l.ah 476 (479) : 132 Ind Cas 519 : 1931 Cr C 700 : 3- 
Oi Ij -lour 913 : 12 Ijali 635, In ihv matter of K hairaii Bam . 

(1932) A 1 R 1932 Mad 336 (342) : 137 Ind Cas 369 : 55 Mad (571, Maru 
'ifaycr Animal v. Poniiusioami Chetiinr. 

(1914) A i R 1914 Oudh 199 (200) : 17 Oudh Cas 99 : 23 Ind Cas 935, E. G. 
A. Prins v. Murray A' Co, Idd. 

(1932) A I R 1932 V C 168 (171) : 137 Ind Cas 535 ; 59 Ind App 258 : 50 
Rom 318 (P (0i Vacuum Oil Co. v. Secretary of State. 

(1933) A I R 1933 193 (197) : 14,3 Ind ('as 514 : 29 Nag L R 278 (F 15), 

V'lthaha C hiinnaji v. Oovind. Bao ^'ithal Bao, 

15. (1909) 4 Ind Cas 801 (802) : 5 Nag R R 189, Sa'khnram v. Soma. (rrovi<'U.' 

cases ridied on.) 

(1980) AIR 1930 Sind 265 (279) : 24 Sind J. R 277 : 127 Ind Cas C7;^ 
(F B), K hudafmx v. Pan jo, 

(1984) A I R 1984 Oudh 145 (148) : 149 Ind C'as 550, Bindeswari Irasad 
V, Krishria Mur art. 

(1018) A I R 1918 Mad 921 (923) : 40 Ind Cas 811, Srinivasa Banga Bao 
V. Bajah of K ar vetnagar . 

(1982) A I R 1982 Oudh 63 (64) : 135 Ind Cas (595 : 7 Luck 350, Banian 
Behari TjuI v. Ahdul Bah man . 

(1925) A I K 1925 Cal 1 (3) : 82 Ind Cas 109 : 52 C'al 275 (F V), Barada 
Kant a Boy v. Shailxh Maijjudi. 

(1926) A I R 1926 All 653 (656) : 95 Ind Cas 998, Clihote hal v. Bansidhar. 

16. (1914) A 1 K 1914 Ia.)w Bur 15 (19) : 7 Low Bur Rul 300 : 28 Ind Cas 689 ; 

15 Cri Jj 3our 387, Seena M . llanijf d Co. v. lAptons Ltd, 

(1982) A I R 1982 (’al (599 (700) : 1982 Cr C 654 : 142 Ind Cas 891 : 34 
Cri L dour 433 : 60 Cal 283, (liribala Dasi v. Mader Gazi. 

(1890) 23 (.'al 738 (742) (F B), Jonardan Dohey v. Bamdhone Singh., 

(1932) A I R 1982 Bom 210 (211) : 137 Ind Cas 608, Someshwar BajaravL 
Y, Manilal Bhailal. 

(1909) 1 Ind (3as 280 (281) : 9 ('ri Ij lour 284 (Boin), Kmperor v. Abdullah 
Sharfali. 

(1982) A I R 1982 Bom 427 (428) : 56 Bom 264 : 1932 Cr C 569 : 13S 
Ind (Jas708 : 33 Cri L Jour 689, Emperor v, G. O'. Mu nshi. 

(1911) 12 Ind ('as 864 (868) : 7 Nag L H 136, Sukhnandan v. Ijahhvn- 
chand. 

(1011) 12 Itid ('as 857 (858) : 7 Nag L R 180, Mahadeo v. Nago. 

(1914) A 1 R 1914 Lah 611 (512) : 1915 Pun Rc No. 20 : 29 ' Ind (jas 27L 
Dan I at Bai v. W azir Chand, 

(1933) AIR 1938 Cal 283 (283) : 141 Ind Cas 842 ; 60 Cal 289, Aghorr 
Chandra Bajnandi?m Dehi. (Scope and significance of an.v 
passage in an Act may be found out also on comparison of the sanie 
with other parts of the siime Statute.) 

(1920) A 1 R 1920 P C 181 (184, 185) (P C), Qut'bcc Bailway Light, 
and Power Co. Idd. v. G. A. Vci'f^dry. 


clause or sentence either su|>erfluous or insignificant.^® 
other words, the statute should be examined as a self-contained 
unity, the different sections being considered simultaneously 
in view of each other.^® Where two remedies or two procedures 
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are provided for, one must not be taken as operating in 
derogation of the other. 

2. Everything is to be taken as permissible unless there is some 

prohibition against it.^® In the case of consolidating statutes, 
the statute itself must be consulted in order to find the 
authority or prohibition.^^’ 

3, Where the statute is not clear, a reasonable construction should 

be adopted."^ A construction which leads to an absurd 

(1981) AIR 1931 All 49 (50) : 1981 Or 0 121 : 53 All 238 : 138 Ind Gas 
140 : 32 Ori L Jour 1007, Shib Charan v. Emperor. 

(1910) AIR 1916 Cal 136 (143) : 35 Ind Cas 805 : 43 Cal 790 ; Mathura 
Mohan Saha v. Itam Kumar Saha. 

[.SVr also (1933) A I R 1933 Nag 193 (197, 198) : 143 Ind Cas 514: 29 
Nag L R 278 (E B), Vithoba Ghimnaji v. Govindarao. 

(1932) AIR 1932 P C 168 (171) : 137 Ind Cas 535 : 59 Ind App 258 : 
56 Bom 813 (P C), Vacuum Oil Co. v. Secy, of State. (Torms 
of a romposito enactment not to considered separately.)] 

17. (1886) 8 All 354 (361) : 1886 All W N 110 (F B), Ajudhiya Prasad v. 

Balmuku 7id. 

(1876) 25 Suth W R 804 (305) ; 2 Cal 114 (116), Jtun(/ Lai Misser v. 
ToJc h u n M i s ser. 

(1922) A I R 1922 P C 17 (19) : 44 All 185 : 49 Bid App 60 : 25 Oudh 
Cas 8 : 66 Ind Cas 853 (P (’), Mohammad Sher Khan v. llaja Seth 
Sin a mi I) ay at. 

(1926) A I R 1926 Nag 491 (492) : 96 Ind Cas 893, Pundlik v. Bhagwant 
Tia(K (Evidence Act, Section 115, cannot override substantive law 
such as Contract Act, Section 11.) 

(1927) A I R 1927 Mad 602 (602) : 101 Ind Cas 667 : 28 Cri L Jour 491 : 

50 Mad 845, Public Prosecutor v. Jiang a^iayahulu Chettiar. 

18 . (1889) 11 All 267 (287) : 1889 All W N 55 : 13 Ind Jur 427 (F B), MuJuun-^ 

mad Sulahnan Jvhan v. Mtf.hannnad Yar Jvhan. 

(1925) A I R 1925 Mad 42 (44) : 84 Ind Cas 131 : 48 Mad 494, Snrya- 
praJeasam y. M unisioaiiti Ohetty. 

(1882) 5 All 163 (172): 1882 All W N 202 (F B), Narasinfjh Las v. Mangal 
Duhey. (Followed in (1910) 5 Ind Cas 582 (534) : 37 C.al 399.) 

10. (1889) 11 All 267 (287, 288) : 1889 All W N 55 : 13 Ind Jur 427 (F B), 
Mtihamrnad Sulairnan Khan v. Muhammad Yar Khan. 

20. (1921) A I R 1921 P C 240 (242) (P C), Corporation of the City of Victoria 
V. Bishop of V ancouver Island. 

(1982) A I R 1982 Cal 236 (240) : 59 Cal 40 : 136 Bid Cas 529, Pramatha 
Chandra Kar v. Bhag Wandas Madayi Lai. 

(1919) AIR 1919 Cal 551 (571) : 45 Cal 343 : 44 Ind Cas 770 (F B), 
Manilal Singh v. Trustees for the Iin proiu’ment of Calcutta. 

(1929) AIR 1929 All 750 (750) : 30 Cri L Jour 1085 : 119 Ind Cas 570 : 

51 All 996 : 1929 Ci: C 355, Mansa Singh v. Phnperor. 

(1931) AIR 1931 Sind 124 (126) : 25 Sind L R 222 : 133 Ind Cas 77, Haji 
Shakoor Gayiy Firm v. Volkart Brothers. 

(1927) AIR 1927 All 50 (51) : 27 Cri E Jour 1116 : 97 Ind Cas 428 : 49 
All 240, Eynperor v. JBiaircm. 

(1926) AIR 1926 Sind 1 (3) : 26 Cri L Jour 1554 : 90 Ind Cas 434 ; 20 
Bind L R 34 (F B), Emperor v. Nabu. 

(1928) AIR 1928 All 207 (210) : 108 Ind Gas 225 : 29 Cri E Jour 358 ; 50 
All 625, Emperor v. Slier a. 

(1888) 10 All 283 (234) : 1888 All VV N 98 (F B), Muhammad Hussain 
V. Khushalo. 
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result*^ or produces injustice^^ or defeats the object of the 
Act itself, should, if i^ossible, be avoided. 


(1881) 7 Cal 127 (130, 132) : 8 Cal L R 409, Guruhtillali Sarkar v. Mohan 
Lai Saha. 

(1931) AIR 1931 P C 24 (26) : 130 Ind Cas 306 (P C), Jachinath Kuar v. 
Bisheshar Baksh Singh. 

21. (1928) AIR 1928 Mad 571 (577) : 111 Ind Cas 225, Mohideen Pichai v. 

Tinnavellg Mills Company Lid. 

(1932) A I R 1932 Cal 699 (700, 701) : 1932 Or C 654 : 142 Ind Cas 891 : 

34 Cri Ii Jour 433 : 60 Cal 238, Girihala Dasi v. Mader Gazi. 

(1931) AIR 1931 Lah 353 (359) : 131 Ind Cas 625 : 1931 Or C 625 : 32 
Cri L Jour 785 : 12 I.ah 604, Kundan Lai v. Emperor. 

(1928) AIR 1928 Mad 746 (755) : 114 Ind Cas 546, Suhramania Ayyar v, 
Swaminat ha Chettiar. 

(1933) AIR 1983 Sind 151 (154) : 143 Ind Cas 863 : 27 Sind L R 121 
(F B), Pahlnmal Santdas v. Naraindas Dipchand. 

(1921) AIR 1921 Cal 397 (399) : 43 Cal 556 : 61 Ind Cas 82 (F B), NiU 
mani Kar \. Raja Satiprasad Garga Bahadur. (Case law re- 
lied on.) 

(1926) A 1 R 1926 Sind 81 (83) : 91 Ind Cas 573 : 20 Sind L R 238, JJaji 
Dost Mohammad v. Mohandas Lnlchayid. 

(1928) AIR 1928 Sind 149 (158) : 22 Sind L R 349 : 29 Cri L Jour 945 : 
111 Ind Cas 865 (F B), Emperor v. Jianand. 

22. (1931) AIR 1931 Pat 285 (291) : 134 Ind Cas 609 : 11 Pat 112, MulMeo 

Singh v. HarakJi Narayan Singh. 

(1926) AIK 1926 All 617 (622) : 97 Ind Cas 555 : 49 All 8 (F B), Ravi 
Sakai Singh v. Dchi Dm. 

(1918) AIR 1918 Pat 103 (105) : 3 Pat L Jour 581 : 19 Cri L Jour 833 : 

46 Ind Cas 977 (F B), Shen Nandan Prasad Singh v. Emperor. 
(1931) AIR 1931 Lah 353 (359) : 131 Ind Cas 625 : 1931 Cr C 625 : 32 
Cri L Jour 785 : 12 Lah 604, Kundan Lai v. Emperor, 

(1933) AIR 1933 Bom 358 (361) : 145 Ind Cas 773 : 57 Bom 616, Anna- 
cliarya Sitaraviacharya v. Narayan Pandurang . 

22a (1931) A I R 1931 All 727 (732) : 54 All 151 : 136 Ind Cas 609 (F B), Ravi 
Bharose v. Ganga Singh. 

(1911) 10 Ind Cas 787 (789) * 12 Cri L Jour 246 (Low Bur), Mohammad 
Jenui V. Wilson. 

(1932) A I R 1932 Oudh 210 (211) : 138 Ind Cas 725 : 7 Luck 601 (F B), 
Muhammad Baqur v. Mohammad Casim. 

(1933) A I R 1933 Rang 08 (69, 70) : 1983 Or C 486 : 144 Ind Cas 159 : 11 
Rang 182 : 34 Cri L Jour 700, C. T. Mudaliar v. M.aymyo Muni- 
cipal Committee. 

(1912) 17 Ind (’as 370 (370) : 8 Nag L R 147, Madho v. Umrno. 

(1909) 4 Ind Cas 145 (154) : 12 Oudh Cas 323, Dehi Prasad v. Amir AH 
K han . 

(1881) 6 App {’as 114 (122) : 29 W R 685, Caledonian Railway Gornpanij 
V. North British Railway Company . 

(1925) AIR 1925 Sind 90 (93) : ‘ l7 Sind L R 273 : 25 Cri L Jour 646 : 81 
Ind Cas 134, Hyderabad^ Municipality v. Kn:i Fakhruddin, 

(1926) AIR 1926 All 617 (622) : 97 Ind Cas 555 : 49 All 8 (F B), Ram 
Sahai Singh v. Dehi Ein. 

(1926) AIR 1926 Cal 927 (934) : 53 Cal 492 : 97 Ind Cas 376, Ram Chan- 
dra Serowgie w Gowrinath Dutt. 

(1933) A I R 1933 Sind 151 (154) : 143 Ind Cas 863 : 27 Sind L R 121 
(F B), Pahlnmal Naraindas. (Words nullifying a statute can 
be ignored.) 
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4. Words operating in derogation of .the rights of the subject 
should be strictly construed.^^ 

23. (1928) AIR 1928 Rang 87 (94) : 5 Rang 722 : 107 Ind Cas 849, Suratee 
Bazaar Go. v. Municipal Corporation of Rangoon, 

(1880) 8 All 354 (361) : 1886 All W N 110 (F B), Ajudhia Prasad v. BaU 
mtikund. 

(1887) 14 Cal 67 (87) (F B), F ahamidannissa Begum v. Secretary of State, 

(1890) 14 Bom 331 (352), Queen-Empress v. Ghagan Dayaram, (Law 
must not bo strained against individuals.) 

(1918) AIR 1918 Upp Bur 3 (3) : 46 Ind Cas 323 : 3 Upp Bur Rul 79, 
Maung Tha v. Ma Pyu, 

(1920) AIR 1920 Upp Bur 1 (1) : 69 Ind Cas 960 : 3 Upp Bur Rul 312, 
Burma Oil Company Ltd. v, Baijnath Singh. 

(1920) AIR 1920 Low Bur 79 (80) : 59 Ind Cas 823 : 10 Low Bur Rul 
203, Rangoon Municipal Committee v. Burma Bailroays Co, Ltd, 

{1916) A I R 1916 Lah 177 (179) : 34 Ind Cas 681 : 1916 Pun Re ISTo. 48, 
Dalipa v. Suraj Kaur, (Provision in bar of suit such as Section 11, 
Civil P. C.) 

<1921) AIR 1921 P C 224 (227) (P C), Australia Gommomvealih v. 
Hazeldail Lim. 

(1924) AIR 1924 Bom 264 (272) : 87 Ind Cas 129, ILadarsJiaio Shcriarji 
V. Shirinbai Bapuji Musa, 

(1924) AIR 1924 Lah 418 (419) : 71 Ind Cas 722, The Zamindara Bank 
V. Sub a, 

<1925) AIR 1925 Bom 458 (462) : 87 Ind Cas 771, Ali Mohammad Soli 
Mohammad v. Municipal Commissioner of Bombay. 

(1925) AIR 1925 Cal 116 (139) : 82 lud Cas 886, Protap Chandra Deo v. 
Jagadish Chandra Deo, 

(1925) AIR 1925 Nag 190 (192) : 82 Ind Cas 1038, Mi. Rupi v. Sadasheo, 

(1932) AIR 1932 Lah 597 (599) : 138 Ind Cas 743, Jiioan Das v. 
Municipal Committee^ Pindi Gheb, 

(1931) A I R 1931 Lah 476 (479) : 132 Ind C<as 519 : 1931 Or C 700 : 32 Cri 
L Jour 913 : 12 Lah 635, In rc Khairati Ram, 

(1931) AIR 1931 Lah 79 (80) : 131 Ind Cas 98 : 12 Lah 275, Lachhman 
V. Bansi Lai. 

(1928) AIK 1928 P C 287 (290) : 111 Ind Cas 261 (P C), Inglewood Pulp 
and Paper Co. Lid. v. Ne 2 e Brunswick Electric Power Commis- 
sion. 

(1929) AIR 1929 Cal 133 (134) ; 117 Ind Cas 697, Sailaja Sundari v. 
Surja Kanta Chaudhury, 

(1932) 1932 Mad W N 922 (923), Pratapro Bahadur Garu v. Narayana 
Gajapatri Raju. 

(1931) A I R 1931 Bom 505 (506) : 134 Ind Cas 1217, Oangagir Jankidas 
V. Secretary of State. 

(1930) AIR 193o‘Lah 1034 (1036) : 130 Ind Cas 419 : 12 Lah 367, Mirza 
V, Jhanda Ram. 

(1932) AIR 1982 Mad 593 (599) : 139 Ind Cas 418 : 56 Mad 40, Ishwara- 
jianda Bharathi Siuami v. Board of Commissioners for Hindu 
Religious Endowments, Madras. 

<1934) AIK 1934 P 0 36 (40) : 148 Ind Cas 607 (P C), Jonathan Edward 
David V. De Silva. 

(1931) AIR 1931 Cal 642 (643) : 1931 Cr C 842 : 134 Ind Cas 1196 : 33 
Cri L Jour 90 : 59 Cal 19, Akahbar Ali v. Emperor. 

<1931) AIR 1931 Mad 729 (786) : 134 Ind Cas 169, O/iinna Venkata Raju 
V. P. Lakslimanasioami, 

(1932) A I R 1932 Pat 281 (284) ; 1932 Cr C 725 ; 139 Ind Cas 493 ; 33 Cri 
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5, General words must be given the broadest possible effect unless 

there is some specific reason to the contrary.^^ 

6. A general provision must yield to a special provision providing 

for particular cases, though the latter must be applied only 

L Dour 775, AbdulRauf v. Jlrnarsi LaL (Penal section must bo 
strictly construed.) 

(1933) AIR 1933 Cal 280 (282) : 142 Iiid Gas 204 : 34 Cri L Jour 291 : 
1933 Cr C 361 : 60 Cal 742, Jaijundra Chandra Boy v. Superin^ 
tendent of Dum Diini Special Jail, 

(1927) AIR 1927 Rang 306 (310) : 5 Rang 483 : 105 Ind Gas 534, Manjee^ 
bhai Khaiaw d Co. v, Jamal Brothers d Co. Jjtd. 

(1938) AIR 1933 Rang 68 (69) : 1933 Gr G 486 : 144 Ind Gas 159 : 11 
Rang 182 : 34 Cri E Jour 700, C. T, Mudaliar v. Mnymyo Muni- 
cipal Com mittee. 

(1930) AIR 1930 Oudh 434 (439): 128 Ind Gas 7:12, Distnei Board, Kheri 
V. A}>dul Majid Khan. 

(1927) A I R 1927 All 599 (600) : 102 Ind Gas 633, Bakhiawar Singh v, 
Balwayit Singh. 

(1913) 16 Ind Gas 333 (334) : 35 All 24 (26) : 13 Cri E Jour 685, Iritami v. 
Brnperor . 

[See also (1932) A 1 H 1982 Mad 724. (727) : 139 Ind Gas 510 : 56 
Mad 134, Bamakrishayya v. Vcnkalaranga Bao. 

(1934) A I R 1934 Sind 46 (51) : 149 Ind Gas 1201 : 28 Sind L R 
174, Khemrliand-Bamdas v. CommiHsioner of Income-tax, 
(It is a well settled rule of construction tliat the Court will 
not hold that a penalty has been incurred unless the language 
of the clause which is said to impose it is so clear that the 
case must necessarily be within it. And where a proviso to a 
section is open to a double construction, one which inflicts a 
pcnalt}" and the other which does not, the latter construction 
should prevail.)] 

24. (1886) 8 All 354 (361) : 1886 All W .N 110 (P B)., Ajadh%a Prasad v. Bah 
muhund, 

(1868) 9 Suth W R 402 (406) : Eeng E R Supp V^ol 985, Ilurro Chundet 
Boy v. Soar adhon nee Debia, 

(1929) A I R 1929 P C 181 (182) : 115 Ind Gas 740 (P C), L. A. Adhamson 
V. Melbourne and. Metropolitan Board, of Works. 

(1916) A I R 1916 Pat 133 (1:34) : 38 Ind Gas 964 : 2 Pat E Jour 91 : 18 Cri 
E Jour 404 (F P>), Manik Ham. Ahir v. Emperor. (Definition 
clauses when to be used.) 

(1911) 35 Bom 412 (417) : 12 Gri E Jour 426 : 11 Ind Gas 610, Emperor v. 
Bra^; If . De.Souza. (Do.) 

26. (1921) AIR 1921 Bom 374 (374, 375) : 45 Bom 672 : 22 Ori E Jour 17 : 59 
Ind Gas 129, G. S. E ernandez v. Emperor, 

(1932) AIR 1932 Oudh 163 (164) : 134 Ind Gas 1017, Muhammad Azim 
Khan v. Baja Mumiaz Ali Khan. (Special Act prevails over gene- 
ral Act.) 

(1932) AIR 1932 Oudh 193 (195) : 137 Ind Gas 574 ; 8 Euck 1 (P B), 
Municipal Board, Lzicknoto v. S, E. Deb, 

(1921) AIR 1921 liah 280 (282), Siha Singh v. Sundar Singh. 

(1931) AIR 1931 Nag 47 (48) : 130 Ind Gas 157, Krishna v. Sitaram. (A 
general Article does not govern a case when there is a special Article 
covering it in the Limitation Act.) 

(1922) AIR 1922 Mad 143 (144) : 45 Mad 31 : 61 Ind Gas 991, In the 
matter of T . A. Ghidambara Ohetty, 

(1924) AIR 1924 Gal 668 (676) : 51 Cal 504 : 84 Ind Gas 31, Probhat 
Chandra Barua v. Emperor , 
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to those cases to which it is confined by the Legislature.*'^^ 

7, Where there are general words following particular and 
specific words in a section, the getieral words must be confined 
to things of the same kind {ejusdem generifi) as those si>eci- 
fied.^^ llie applicability of this rule will not, however, arise 
if the class of cases intended to bo provided for is clear from 
the language of the section/^^ 

(1925) AIR 1925 All 2:10 (2:12) : 84 Ind Gas 714 : 26 Cri L Jour 362 : 47 
All 268, lla^jL Nath v. King-Empuror . 

(1920) AIR 1920 Lah 88 (89) : 7 Lah 84 ; 94 Ind Gas 901 : 27 Cri L Jour 
709, Hannun v. K ing~ Emperor . 

(1934) A I R 1934 Pesh 37* (37) : 150 Ind Gas 314, Union Insurance 
Society of Canton v. Md. Karam Ollahi Khan. 

(1934) AIR 1934 Bom 162 (163) : 154 Ind Gas 861, Collector of Bombay 
V. K amatavahooji Maharaj. 

(1928) AIR 1928 All 536 (537) : 114 Ind Gas 900, Koka Ra.m v. Salig. 
(1928) AIR 1928 Rang 249 (251) : 6 Rang 474 : 112 Ind Gas 427, Ko 
Maung Gyi v. Daio Tok. 

(1930) AIR 1930 Rang 37 (38) : 7 Rang 581 : 121 Ind Gas 769, V. E. A. 

Ohetiiar Firm v. Commissioner of Income-tax. 

(1915) AIR 1915 Gal . 681 (684) : 28 Ind Gas 463 ; 42 Gal 85, Madras 
Steam Navigation Go. Ijtd. v. Shalirnar Ltd. 

(1930) A I R 1930 Pat 442 (445) : 128 Ind (7is 133 : 30 Pat 63, Debi Prasad 
Dtmndhania v. K'usum Kumari. 

(1930) A I R 1930 Pat 301 (301) : 126 Ind Gas 299 : 9 Pat 747, 11 asan 
Imam v, Brahiiideo Singh. 

(1931) A I R 1931 Rang 131 (132) : 9 Rang 92 : 132 Ind Gas 707, Maung 
San Shive v. Haji Ko I shag. 

(1916) AIR 1916 i^lad 438 (439) : 29 Ind Gas 331 : 39 Mad 576 : 16 Gri B 
Jour 491, Krishnamarhari v. Shaw Wallace Go. 

(1932) A I R 1932 Macf 605 (008) : 139 Ind Gas 317 : 56 Mad 212, Vefikata 
Shiva llao \ . Venkata Narasimha Satyanarayana Murthi. 

(1910) 8 Ind Gas 1158 (1159) : 1910 Pun Re No. 103, Mrs. Bevies v. Brock 
Sm,ith. 

[See also (19:10) A I R P.)30 Nag 300 (303) : 27 Nag L R 162 : 127 
Ind Gas 889, J air am v. Bhilaji. 

(1930) A I R 1930 Bom 490 (492) : 129 Ind ('as 385 : 1930 Cr G 
1026 : 55 Bom 59 (P B), In re J ivandas Savchnyid 

26. (1915) AIR 1015 Mad 781 (784) : 21 Ind Gas 532 (534) : 38 Mad 738, 

Itajah of ^^enk(tta(/ir^ v. J aympu Ayappa llcddy. 

(1917) AIR 1917 .Mad 951 (951) ; 35 Ind Gas 418 : S9 Mad 981, Narnia v. 
A m mani A m ui a . 

(1929) A I R 1929 Oudh 389 (392) : 4 Luck 539 : 119 Irid Gas 357 (F B). 
Gaya- Prasad v. Kalnp Nath. 

27. (1928) A 1 R 1928 P G 16 (18) : 55 Ind App 96 : 108 Ind Gas 361 ; 56 Cal 

619 (P G), Abdur Pahtrn v. Abu Mohammad- Barkat AH Shah. 
(1932) A I R 1932 Lah 239 (241) : 136 Ind Gas 11 : 13 Lah 528, Bala Bam 
W alaili Bam v. Bajisi I.jal J at/an Nath. 

(1919) AIR 1919 Pat 541 (542) : 51 Ind Gas 15 : 4 Vnt L Jour 601, Kali 
Charan Boy v. Kesko Prasad Singh. 

(1932) AIR 1932 P C 121 (124) : 136 Ind Gas 863 (P C), The King v. B. G. 
Fir and Cedar Lumber d Go. Ltd. 

[But aee (1925) A 1 R 1925 Gal 116 (135) : 82 Ind Gas 886, Protap 
Chandra Deo v. Jagadesh Chandra L>eo. (Prima facie to bo 
taken in general sense.)] 

28. (1920) A I H 1920 Mad 413 (413) : 43 Mad C5 : 53 Ind Cas 345, ilalliiujal 

Moosa Kuiti v. Secy, of State. 


Freamblft 
Not* 7 



u 


Preamble 


^Preamble 
Note 7 


8. The Legislature is presumed to know the construction put by 

the superior Courts on particular sections or statutes, and, 
therefore, where a section which has received judicial inter- 
pretation is re-enacted, the re-enactment is a recognition of 
that construction by the Legislature.^^ So also, where words, 
which have been judicially interpreted, are taken from an 
earlier enactment into a later one in pari materia with it,^^ 
or where a particular judicial interpretation of a term is left 
untouched by an amendment, such interpretation is deemed 
to have been accepted by the Legislature.'^^* 

9. In the absence of any context indicating a contrary intention, 

the Legislature must be taken to attach the same meaning to 

(1932) AIR 1932 Lah 239 (241) : 136 Ind Cas 11 : 13 Lab 528, Bala limn 
W alaiti Ram v. Bansi hal Jag an Nath, 

29. (1909) 1 Ind Cas 168 (173) : 36 Cal 543, Jogendra Chandra v,Shya7n Das, 
(1907) 30 Mad 426 (434) : 34 Ind App 186 : 4 All L Jour 625 : 9 Bom L R 

1104 : 11 (^al W N 1005 : 6 Cal L Jour 379 : 17 Mad L Jour 444 : 
2 Mad L Tim 333 (P C), Vasudeva v. Srinivasa, 

(1925) AIR 1925 Cal 329K831) : 85 Ind Cas 135 : 52 Cal 463 : 26 Cri L 
Jour 455, Bahadur Mollah v. Ismail, 

(1923) AIR 1923 Cal 507 (511) : 73 Ind Cas 17, Muhammad Mazaharal 
Ahmad v. Md. Azimaddin, 

(1884) G All 509 (518) : 1884 All W N 229 (P B), Queen' Empress v. 
Bahulal. 

[See (1926) AIR 1926 Mad 906 (908) : 96 Ind Cas 978 : 49 Mad 728: 
27 Cri L Jour 1026 (P B), Thiruvengada v. Thirupurasun- 
da.ri, (Earlier case law may throw light in case of rival 
construction but cannot be allowed to add to the Statute.)] 

30. (1927) AIR 1927 All 369 (370) : 103 Ind Cas 271 : 50 All 130 (P B), 

Manohar Singh v. Shea Saran, 

(1929^ A I R 1929 All 625 (630) : 118 Ind Cas 17: 52 All 11 (PB), Kayastha 
Co. Ltd. V. Sita Ram Duhey. 

(1924) A I R 1924 P C 137 (142) : 79 Ind Cas 971 : 51 Ind App 220 ; 43 
Bom 411 (P C), K alyandajrpa v. C hayihasappa. 

(1915) AIR 1915 Cal 839 (340) : 30 Ind Cas 420 (421) ; 43 Gal 103, 
Nogendra Molinn v. Byari Alohan. 

(1923) AIR 1923 Cal 507 (511) : 73 Ind Cas 17, Md. Momharal Ahmad 
V. AI d, Azimaddin Bhuinya. 

(1909) 1 Ind Cas 168 (173) : 36 Cal 543, Jogendra Chandra Roy v, Shyam 
Das. 

(1910) 5 Ind Cas 457 (462) {Bom)/iirancZ Lai Thahersey v. Bank of Bomba.y, 
(1910) 8 Ind Cas 1061 (1064) : 38 Cal 188. Radha Prasad Mullick v. 
Ranimoni Dassi. 

(1933) AIR 1933 Sind 179 (181, 182) : 27 Sind L R 230 : 145 Ind Cas 
706, W adhmnal v. Noor Ahmad. 

[See also (1883) 9 Cal 620 (526) (F B), Ulfutannissa v. Hosain 
Khayi, (Registration Act.) 

(1887) 11 Bom 6 (18) (P B), Ilo ji Abdul Rahhnan v. Khoja Khaki 
Aruth, (But this does not apply where language is different.)] 

SI. (1931) AIR 1931 Cal 560 (602, 563) : 58 Cal 761 : 134 Ind Cas 443, Sarah 
Ezra, In the goods of. 

32. (1931) AIR 1981 Pat 1 (3) ; ISO Ind Cas 786, Jlar^iandan Rai v. Bali 
Ram Prasad. 

(1898) 22 Bom 235 (237), Queen'Evipyress v. Nagla Kala. 
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the same words used in different parts of the statute’^^ or in 
subsequent statutes in similar connexion.^’* 

10. A change in the language of the present Act from that of an 

earlier Act may be presumed to indicate a change of intention 
on the part of the Legislature.^® But it is also a recognized 
presumption that the Legislature does not intend to make 
any alteration beyond what it expressly declares?^ Where 
the language used is doubtful, no change will be deemed to 
have been made.''^^ 

11. Where a question arises as to whether any particular provision 

is directory or mandatory, the general test is the relation which 
the provision has to the gerieral object intended to be secured 
by the Act.*'^® Another test has also been applied, namely, 

S3. (1911) 11 Ind Cas 614 (614) ; 35 Bom 401 : 12 Cr L J 430, Baba Yeshioant 
Desai, In re. 

(1930) AIR 1930 All 669 (673) : 125 Ind Cas 607, Balhhadar Singh v. 
Lakshfiii Bai. 

(1926) AIR 1926 Bom 497 (600) : 60 Bom 506 : 98 Ind Cas 634 (F B), 
liar Kisandas Bhagrandas v. Bai Dhanu, 

(1909) 3 Ind Cas 750 (751) : 33 Bom 452, Bhimacharya Tenhatacharya v. 
Jlamarharya Bhimacharya, (Applicability of the rule to Hindu 
Law Texts.) 

(1932) AIR 1932 Bom 71 (77) : 136 Ind Oas 793 (F B), Pre-audience of 
the Acting Advocate-O eyieral^ In re, 

(1910) 5 Ind Cas 610 (610) : 34 Bom 239, Secretary of State v. Laldas 
Narandas. 

(1914) AIR 1914 Nag 58 (60) : 10 Nag L R 28 : 23 Ind Cas 238, Kckra v. 
Sadhu. 

(1910) 7 Ind Cas 595 (698) : 4 Sind L R 26, Vionmal v. Nari Das. 

(1931) A I R 1931 Nag 177 (178) : 27 Nag L R 270 : 1931 Cr C 9|B : 32 CTi 
L Jour 1266 : 134 Ind (.'as 854, Bamcshtvar v. Eviperor, 

34. (1919) AIR 1919 B C 142 (143) (P C), Lennon v. Gihaon and 11 owes 
Limited.. 

(1920) AIR 1920 Pat 349 (350) : 5C Ind Cas 235 : 21 Cri L Jour 443, 
Jhari Singh v. Emperor. 

36. (1914) A J R 1914 Sind 11 (12) : 8 Sind L R 215 : 28 Ind Cas 105 : 16 Cri 
L Jour 249, Farid I m a7nlnisc v. Pirn Kouro, " 

36. (1913) 20 Ind Cas 572 (574) : 7 Sind L R 31, Mohammad Ali Essaji v. 

Karachi Municipality , 

(1930) AIR 1930 Sind 265 (279) : "k Sind L R 277 : 127 Ind Cas 673 
(F B), Khudahux v. Pan jo. 

(1918) AIR 1918 Sind 22 (23) : 45 Ind Cas 399 : 11 Sind L R 128 : 19 Cri 
L Jour 591, Sobhraj Dwarakadas v. Emperor, 

37. (1918) A I R 1918 Mad 1100 (1102): 38 Ind Cas 823, Gadige Morappa 

Veerahhadrappa v. Firm of Mar wadi V annajee Vajanjee, 

(1930) AIR 1980 All 193 (197) : 124 Ind Cas 540 : 52 All 501 (F B), 
Mt. Anantiv. Ghha^inu. 

(1931) AIR 1931 Pat 1 (3) : 130 Ind Cas 785, Ifarna^idan Eaiv, Baliram 
Prasad. 

(1933) AIR 1933 Oudh 274 (276) : 145 Ind Cas 363 : 8 Luck 504, S. Nagi 
Ahmed v. I. L. Shea Shankar Lai. 

38. (1924) AIR 1924 Cal 889 (889) : 62 Cal 159 : 83 Ind Cas 905 : 26 Cri L 

Jour 201, Hira Lnl Ghose v. King»Emperor, 
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Note 8 


(1930) AIR l'»30 Mivd -^78 (^83) : 5‘2 Mad 048 : 122 Ind Gas 351, Jethaji 
Peraji Firm v. K risJinayya. 

39. (1910) 5 Tnd Gas 890 (B95) (C'al), Levenia Ashton v. Madhahmoni Dasi. 

(1929) A I ll 1929 Gal 488 (485) : 5(*» Cal 252 : 118 Ind Cas 5G1, Naioab of 
M arshidabad v. Hitas /toy Choudh ury. 

40. (1925) A J R 1925 94 (95) : 2 Rang 579 : 84 Ind Gas 521, A, E, A. R. 

S. AF Ghokkalinfiam v. The Cnmniissioner of Income -tax ^ Burma. 

41. (1982) A I R 1932 Mad 348 (845) : 188 Ind Cas 40. Chayadevamma Baha- 

dur Famindarini v. Sena V enkataswami. 

42. (1983) A 1 R 19B3 Cal 4(>7 (408) : GO Gal 379 : 144 Ind Gas 812, Alaklumlal 

Jjaha V. Nayendra Nath Adhicary , 

Note 8 

1. (1895) 22 Cal 788 (798) : 22 ind App 107 : 6 Bar 608 (R C), Administrator- 
General of iJenyal v. Prem hal Aliillick. (Reversing 21 Cal 732.) 
(1896) 23 Cal 5G3 (572) : 28 liid App 18 : G Mad L Jour 71 (P C), Noren- 
dranath Sircar v. K anialbasini. 

(1901) 28 Cal 517 (528) ; 5 Gal W N 640, Lala Suraj Prosnd v.Lal Golab- 
chand. 

(1880) 5 Cal 800 (803) : 4 ( -al C R 419, Daimoddee Paik v. Kaim Tartdar, 
(1928) AIR 1928 P G 2 (4) : 107 Ind Cas 14 : 55 Ind App 18 : 7 Pafc 221 
(P C), Alt, Jlatnanandi v. Mi. KalaWati. 

(1924) AIR 1924 Cal 424 (425) : 81 Ind Cas 17 (F B), liaghumuU Khan- 
delioal V. OJpeiat Assignee of Calcutta. 

(1921) AIR 1921 Gal 397 (399) : 0 Cal 650 : G1 Ind Gas 82 (F P>), Nilmani 
Kar V. llaj'i Satifyrosad- Garya. 

(1917) AIK 1917 Bom 208 (270) : 40 Tnd Gas 194 (19G), Shiv Lai V. 
Ztir d ic h a n d J i i ' v ■ aj . 

(1910) 6 Ind Cas 101 (100) (All), llustam v. Fj-mperor. (Judgment of Kara- 
mat Hussain J., Knox J. contra, at page 104.) 

(1922) AIR 1922 Nag 207 (208) : 67 Ind Cas 229, Sakhu Bai v. Hari, 
(Alteration of provisions in new Act — Reference to old Act cannot bo 
of any help.) 

(1925) AIR 1925 Mad 589 (590) : 48 IMad 488 : 87 Ind Cas 399, Koilian- 
darama v. Annatnalai. 

(1920) AIK 1920 Low Bur 138 (139) : 10 r.>ow Bur Rul 326 : 62 Ind Cas 
342, Kyatik Serna v. Aparna Char an. 

(1917) AIR i917 Oudh 316 (319) : 89 Ind Cas 598 (601) : 200udh Cas 104 
liudra Pratap v. Sikandar Khan. 


whether a party may loaive the benefit of the partieular 

. . on 

provision. 

12. Words in singular should be read as including the plural, 

unless there is anything in the context to the contrary."*^ 

13. It is not ordinarily advisable to use decisions under one Act for 

the purpose of interpreting another Act.*^ 

11. Technical language must have technical meaning attached to it 
unless the contrary manifestly apiiears.**^ 

8. Reference to pre-existing state of the law. — It follows 
from the principles set fortli in Note 7 above tluit where the 
language of a statute is plain and clear ^ it cannot be qualified or 
neutralised by indications of intention gathered from previous 
legislation.^ In the leading case of lianh of Ivnghind v. Vagliano 



Preamble 


77 


Bros., (1891) li B App Cas 107 (144, 145), Lord Herschell observed 
as follows : — 

‘‘1 think the proper course is, in the first instance, to examine the 
language of the statute uninfluenced by any considerations 
derived from the previous state of the law, and not to start 
with inquiring how the law previously stood, and then, 
assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bear an interpreta- 
tion in conformity with this view. ” 

(1891) L R App Cas 107 (144, 145) : GO Ti J Q B 145 : G4 L T 35S ; 39 W H 
G57 : 55 J P 67G, Bank o f Kiujliind v V miiiano Bros, 

(1920) A I R 1920 P C 140 (142) (P ('), V nion Siramships Co. v. Mary 
liohin. (Mere omission in later statute of negative provision in 
earlier one cannot by itself effect substantive allirmation.) 

(1915) AIR 1915 Mad 811 (812) : 21 Ind Cas 32 (33) : 88 Mad 199, Jkila^ 
sithrainania C Hetty v, Stoarnammal. 

(1932) A I R 1932 All 434 (435) : 54 All OIC : 138 Ind Cas 112, Official 
Tieceiver of Mnradahad \. Jlaji Murtaza Ali. 

(1914) A 1 R 1914 Lab 214 (219) ; 1913 l\m He No. Ill : 22 Ind Cas 503 
(F P>), Barrn v. Lachnian . 

(1903) 7 t^al W N 301 (304), Sarat Chandra Shah v. Kniperor, 

(1903) 30 Cal 155 (190) : G Cal W N 737 (F P»), Krishna Kamini v. Abdul 
Jubhar, 

(1925) A I R 1925 P C 1 (8) : 52 Cal 197 : 2G Cri L 9onr 431 : 85 Ind Cas 
47 (I* C), Barindra Kumar Ghosh v. Kmpernr. 

(1919) A I H 1919 Pat 55G (559) : 51 Ind Gas 833: 20 Cri L Jour rAb^Pheku 
JHa\. Km peri))-. (Words omitted by the T legislature cannot be 
added.) 

(1928) A I R 1928 Pom 35 (37) : 52 Bom 88 : 107 Ind Cas 257 (F B). 
pat V. Sop ana. 

(1913) 40 Cal 433 (43f>) : 17 ('al W N 297 : 18 Ind Cas GGO, Kari v. Enu 
pe r o r . 

(1928) A I R 1928 1^ C IG (18) : 55 Cal 519 : 108 Ind Cas 3G1 (P ('), AIkUit 
liahim v. Abu Mahomed Barkat Ali. 

(1921) AIR 1921 Gal 1 (G) : 48 Cal 388 : 22 Cri L Jour 31 : 59 Ind Cas 
143 (S B), Safish Chandra Bam J)oyal De. (Case law re- 
ferred to.) 

(1925) A I R 1925 Cal 34 (41) : 83 Ind Cas 273 : 52 Cal 1, Roger. ^ Pratt 
Shellac Co. v. Secretary of State. 

(1924) A I R 1924 Cal 257 (272, 273) : 81 Ind Cas 353 : 25 Cri L Jour 817 
(F B), Emperor v. Barindra Kumar Ghose, (Case law referred to.) 

(1924) A I R 1924 All 328 (335) : 46 All 489 : 84 Ind Cas 749 (F B), Muba^ 
rak Hussain v. Ah^nad. 

(1897) 20 Mad 97 (104), Kondayifa Chetti v. Narasimhulu Chetti. 

(1913) 19 Ind Cas 227 (228) (Mad), Sri Raja Venkata Rangayya Appa 
Rao V. Secretary of State. 

(191G) AIR 191G Pat 18 (20) : 38 Ind Cas 59 (61), Ram Sakai x.Kheman 
Mahio. 

(1890) 17 Cal 590 (599, G02) : 17 Ind App 40 (P C), Secreiary of State v. 
Fa harnidunni&sa Begu m . 

(1907) 29 All 685 (700) : 4 All L Jour C05 : 1907 Al] W N 285, Emperor 
V. Gang a Prasad. 

(1908) 35 Cal 701 (711, 712) : 12 Cal W N 657 : 7 Cal L Jour 563, Halesh- 
war V. Bhaqirathi. 

(1908) 35 Cal 34 (55) : 11 Cal W N 983 : 6 Cal L Jour 273 (F B), Kripa 
Sindh'U Mukerjee v. Annada Snndari Dehi. 
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But where the language is not clear or the statute has made no 
provision for any particular case, the previous legislation may be 
referred to for the purpose of ascertaining the object and intention of 
the Legislature.^ 

In the case of Acts, however, like the Limitation Act forming 
a connected series, the presumption is strong against the intention to 


(19i!2) AIR 1922 Gal 59 (62, 70) : 49 Cal 682 : 67 Ind Gas 177 : 23 Cri L 
,7our 35B, Bam Sagar v. Alek Naskar. 

(1881) 3 ]Mad 271 (276, 282, 283) : 2 Weir 781 & 782, Queen v. Gopal Doss. 
(1912) 35 Mad 397 (498, 538) : 14 lud Gas 896 (F B), Muthukumara^ 
sinami v. Kmperor. 

(1932) AIR 19.32 Oudh 308 (310) : 1932 Cr C 848 ; 141 Ind Gas 819 : 34 
Cri L Jour 253 : 8 Luck 156, Bajrang BaJiadiir Singh v. Emperor. 
(1896) 23 Cal 738 (752) (F B), Jonardan Dohey v. Ramdhone Singh. 

[6'('c (1930) A I R 1930 Oudh 148 (159) : 5 Luck 552 : 124 Ind Gas 
641 (F B), Bahadur Singh v. Ram Pkal. 

(1905) 28 Mad 479 (486) : 14 Mad Ii Jour 363, John&on v. Madras 
Railway Co. 

(1932) AIR 1932 All 188 (190) : 54 All 416 : 1932 Gr C 204 : 34 Cri 
L Jour 18 : 140 Ind Gas 150, Ali Jlusain v. Lachmi Narain.'] 

2. (1928) A I R 1928 F C 16 (18) : 55 Cal 519 : 108 Ind Gas 361 (P 0), 
Ahdur Rahim v. Abu Mahomed Barkat Ali, 

(1884) 8 Bom 313 (321) (F B), Prabhakar Bhat v. Bishioamhhar , (Case 
not provided for in the consolidating statute.) 

(1903) 26 All 144 (147) : 1903 All W ISI 212, Maharaj Tewari v. liar- 
char am Eai. 

(1884) 6 All 509 (530, 531, 540) : 1884 All W N.229 (F B), Queen-Em- 
press V. Bahnlal. 

(1922) AIR 1922 Ca] 287 (297) : 49 Cal 280 : 63 Ind Gas 986, Sarbeshwar 
Pair a v. Be joy Chand. 

(1869) 6 Bom H 0 R 15 (21), Reg v. John Gannon. 

(1923) A I R 1923 Alad 523 (526, 531) : 46 Mad 605 : 73 Ind Gas 313 : 24 
Cri L Jour 599, Copal Naidii v. Emperor. (No provision in 
Statute.) 

(1922) A I R 1922 Mad 512 (513, 514) : 45 Mad 820 : 71 Ind Gas 252 : 21 
Cri Ij Jour 124, Maruda Muthu ^'^a7l7lian v. E))tperor . 

(1919) A I R 1919 Gal 207 (208) : 49 Ind Gas 923 (924) : 20 Gri L Jour 251, 
Pyari Mohan v. llarish Gka7idra. 

(1901) 28 Gal 709 (714) : 5 Cal W N 749, Lalit Mohun v. Surja. 

(1910) 6 Ind Gas 101 (104, 105) (All), Rusiom v. Emperor. 

(1884) 10 Gal 268 (270) : 8 Ind Jur 376 (F B), Nobin Krishio v. Russick 
Laha. 

(1897) 20 Mad 189 (201) : 7 Mad L Jour 167 : 2 Weir 120 : 2 Weir 142 : 2 
Weir 144 : 2 Weir 763 (F B), Queen~E7npress v. Arumuqhain. 

(1908) 31 Mad 140 (141, 145) : 7 Cri L Jour 54 : 17 Mad l’ J our 584 : 

3 Alad L Tim 79 (F B), Ra}ii7nadulla Sahih v. Emperor. 

(1919) A I R 1919 Pat 350 (358) : 52 Ind Gas 193 (200, 202, 205) : 4 
Pat L Jour 609 : 20 Cri L Jour 577 (F B), Lalji Teioari v. Emperor . 
(1907) 6 Cri L Jour 334 (336) : 9 Bom L R 369, Bhikaji Manekji v. 

Maneckji Mancherji. ‘ 

(1809) 26 Cal 852 (859) : 3 Cal W N 539, Nando Ball v. Mutter. (Earlier 
enactment compared to ascertain whether alteration is merely varia- 
tion in language or effected change law.) 

(1906) 29 Mad 126 (132, 133, 184) : 1 Mad L Tim 31 : 16 Mad L Jour 79 : 
3 Cri L Jour 274 (F B), Emperor v. Ohinna Kaliappa Gotmden* 
(Do.) 
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make a suclden and unexplained departure from the general line of 
jiolicy running through the whole series.* 

9. Reference to proceedings of the Legislature. — In the 

case of Administralor. General, v. Premlal Mullick,^ their Lord- 
ships of the Privy Council have laid down definitely that it is not 
competent to refer to the proceedings of the Legislature as legitimate 
aids to the construction of the statute. This is in consonance with 
the principle that where the language is 'plain no extraneous matters 
should bo taken into account in the interpretation of the Act.* 


Preambler 

Notes 

8--9 


Note 9 


(1918) A I 11 1918 Mad 231 (235) : 45 Ind Cas 261 (265, 266) : 40 Mad 976 : 

19 Cri L Jour 501, In re Dude Kula Lai Sahib. (Do.) 

(1885) 10 A C 364 (871) : 54 L J Q B 473 : 53 L T 394 : 49 J P 676, Ports^ 
mouth Corporation v. Smith. (A section of one Act introducod into 
another — The rest of the former Act may be referred to for its 
meaning in the latter.) 

(1912) 35 Mad 397 (446) : 14 Ind Case 890 : 13 Cri L Jour 352 (F B), 
Muthtilciimarasioami Pillai v. Emperor. (Do.) 

(1909) 2 Ind Cas 343 (343) : 32 Mad 173 : 9 Cri D elour 571, Kullan v. 

Emperor. (To determine the scope of a section.) 

(1882) 8 Bom 338 (339), Queeyi-Empresfi v. Joti Hajnak. (Decision dis- 
tinguished on the ground of subsequent change of law.) 

(1887) 10 Bom 131 (138 to 140), Qzieen-Em press v. Dorahji Jlorrnasji. (Do.) 
(1870) 7 Bom H C R Cr 6 (8), Beg v. Ed mar d Beay. (When the powers 
of Government or the Degislature arc disputed.) 

(1918) AIR 1918 Pat 633 (635) : 44 Ind Cas 262 (263, 264), 
Narain Singh v. Baba. 

(1888) 15 Cal 109 (124): 12 Ind Jur 259, Mahomed Jackariah S Go. 
V. Ahmad Mahomed. 

(1928) AIR 1928 All 682 (683) : 51 All 459 : 30 Cri L Jour 694 : 
116 Ind Cas 804, Manni Tail v. Emperor.] 

3. (1887) 14 Cal 730 (738, 738) (F B), Oirivar Singh v. Thakur Narain 
Singh. 

{Sec also (1907) 30 Mad 426 (434) : 34 Ind App 186 : 4 All D Jour 
625 ; 9 Bom L R 1104 : 11 Gal W N 1005 : 6 Cal D Jour 379 : 
17 Mad L Jour 444 : 2 Mad D Tim 333 (P G), V asudeva Muda- 
Liar v. Srinivasa Pillai.] 

Note 9 

1. (18g5) 22 Cal 788 (799) : G Siir 603 : 22 Ind App 107 (1> C). 

2. The language of the enactment in PremlaVs case was plain and cleiir ; 

see (1918) AIR 1918 Mad 381 (382) : 43 Ind Gas 173 (174). 

(1914) AIR 1914 Mad 174 (176) : 22 Ind Cas 107 (109) : 38 Mad 997, 
Bajagopalacharyulu v. Secretary of State. 

(1920) AIR 1920 P C 56 (59) : 56 Ind Cas 163 (165) : 43 Mad 550 : . 47 Ind 
App 33 (P Q), Krishna Ayyangar v, Nallaperumal Pillai. 

(1904) 26 All 144 (14?) : 1903 All W N 212, Maharaj Teivari v. liar- 
char an Bai. 

(1898) 22 Bom 112 (126, 127, 128), Queen-Empyress v. Bal Gangadhar 
Tilak. (Following |1895) 22 Cal 788 and distinguishing the view 
taken in the English oases of In re Meto, (1862) 31 L J Bk 87 and 
Queen v. Bishop of Oxford^ (1879) 4 Q B D 525.) 

(1895) 22 Cal 1017 (1022) (F B), Qtie&n-Emprcss v. Sri Gharan Chu7tgo. 
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(1873) 19 Suth W R 48 (53), Tarucknnfh Sircnr v. Prosiinno Gootnar 
Ghosh. 

(1922) AIR 1922 Lab 211 (212) : 69 Ind Oas 748, Rup Kishore v. Bhagat 
Oorinda fhts. 

(192B) AIK 19*23 Cal 74 (77, 79) : 72 Ind Cas 603, THnanath Pal v. 
Raja Sati Prasad. (Case law fully discussed. Even in case of 
ambiguifcy reference is not permissible.) 

(1924) A I K 1924 Lah 374 (376) ; 72 Ind Cas 483, Guhim Mohammad v. 
Panna Ravi, 

(1924) A I U 1924 Nag 162 (168) : 78 Ind Cas 1026, Narain Das v. Ktinji 
LaL 

(1926) A I H 1926 Mad 881 (3S2, 883) : 92 Ind Cas 1053, Keshavalu 
Naichrr v. Gorporation of Madras. 

(1919) A I R 1919 All 50 (51) : 52 Ind Cas 644 (645) : 42 All 76, Skuder^ 
shan Maharaj Nand Vuim v. E. I. Raiiway Go. 

(1910) 5 Ind Cas 805 (806) : 13 Oudh Cas 55 : 11 Cri L Jour 250, Raw 
Bali Singh v. Emperor. 

(1894) 21 C’al 782 (753), Administrafor General of Beaigal v. Premlal 
Mullich. (Approved by Privy Council in (1895) 22 Cal 788 (789).) 

(1920) A - 1 R 1920 Mad 1019 (1024) : 58 Ind Cas 871 (877) : 43 Mad 675 
(F B), Z arnindar of Ettiapur am v. Ghida'tnharam Ghetty. 

(1914) AIR 1914 Upp Bur 17 (18) : 25 Tnd Cas 771 (772) : 2 Upp Bur 
Rul 16, Bhaikhan v. Desraj. 

(1919) AIR 1919 Bind 80 (80) : 52 Ind Cas 189 (140) : 18 Bind li R 23 (FB), 
Firm, of Ratanchand Ramkrishna Das v. Sahi Ram Dunicha?id . 
(But they may \ye referred to to ascertain the object of the statute 
where there is ambiguity.) 

(1933) A 1 R 1933 Bom 272 (274) : 57 Bom 377 : 144 Ind Cas 925, Shid- 
rnmap'pa NiJnppa v. Neelarnhai Chanhasappa . 

(1881) 8 All 283 (285), Raunak ff nsain v. ]Ia}'hans Singh. 

(1928) AIR 1928 All 124 (125) : 50 AH 348 : 108 Ind Cas 578, Ahdnl 
Khan v, Shakir a. 

(1904) 31 Cal 628 (640) : 8 I’al W N 578, Surat Snndari v. 1‘ ma Prasad. 

(1927) AIR 1927 Cal 149 (158) : 53 Cal 929 : 98 Tnd Cas 116 : 27 Cri L 
Jour 1268, Ashutosh v. Waston. 

(1927) AIR 1927 (’al 821 (822) : 108 Ind Cas 853, M(. 2^anrijannessa 
Khatun v. Purnachandra Chakrararthi. 

(1928) A I K 1928 Iiah 387 (841) : 9 Bah 689 : 118 Ind Cas 769, Gurdial 
Singh v. Central Board n?id .Local Conimittee , Sri Darbar Sahib, 
Amritsar, 

(1929) AIK 1929 I.ah G41 (644) : 11 Bah 55 : 30 Cri B Jour 1019 : 1029 
Or C 205 ; 119 Ind Cas 265, Thiraj v. Emperor. 

(1894) 18 Boni 133 (136) : 1893 P J 42, Oopal v. SaBnj% Ban. 

(1933) AIR 1933 All 358 (362) ; 55 All 406 : 142 Ind Cas 403, Joti 

Prasad v. Amha Prasad. 

(1870) 7 Bom H C R 56 (57), Reg. v. Vahala Jet ha. (Draft Bills.) 

(1933) A I R 1983 All 513 (516) : 55 All : 143 Ind Cas 661 : 34 
pri L Jour 623 : 1933 Cr C 853, Emperm v. DBikar Hao. (Drafts- 
tnen’s view.) 

(1910) 11 Cri L Jour 250 (250) : 6 Ind Cas,805 : 13 Oudh Cas 55, Rambah 
Singh Emperor. (Select Comii^ttec’s report.) 

{1933) A I R 1933 Bom 234 (237) : 67 Bom 441 : 1933 Cr C 657 ; 145 
Ind Cas 138 : 34 Cri L Jour 905, Emperor v. Gopal Shinde Patel 
(Government Resolution cannot override the law.) 
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The undermentioned cases’^ in India, before the date of the 
Privy Council decision, which had taken the view that such 
proceedings could be always referred to in aid of the construction of 
statutes, cannot be considered to be good law after the date of the 
said decision. 


(1928) AIR 1928 Lah 35 (38) : 9 Lah 260 : 104 Ind Cas 661, liajmal v. 
Harnani Singh, (Objects and Reasons.) 

(1933) AIR 1933 Mad 120 (121) : 140 Ind Cas 826, Kntam. Heddi Ravii 
Beddy v. Sreeramiilu Reddi. (Objects and Reasons and Notes on 
Clauses.) 

(1904) 31 Cal 628 (640) : 8 Cal W N 578, Surat Siindari v. Uma Prosad, 
(Do.) 

(1927) A I R 1927 Bom 278 (296) : 51 Bom 516 : 104 Ind Cas 8 (P B), 
} I atiw.hhai v. Framrnz Fduljee Dinahaiv , (Do.) 

(1931) AIR 1931 Bom 70 (72) : 55 Bom 220 : 1931 Cr C 78 : 129 Ind 
Cas 346 : 32 Cri li Jour 283, Emperor v. Sakinahai. (Do.) 

(1892) 14 All 145 (150) : 1892 All W N 6, Kadirhaksh v. Bhavani Prasad, 
(Do.) 

(1930) AIR 1930 All 225 (238, 239) : 52 All 619 : 125 Ind Cas 477, 
Shanthanand Gir Chela v. Basudevanand, (Statement of Objects 
and Reasons are no part of the statute.) 

(1929) AIR 1929 Bom 274 (276) : 53 Bom 627 : 1929 Cr C 41 : 120 Ind Cas 
356 : 31 Cri L Jour 103, Ratansi v. Phnperor , (Do.) 

(1931) AIR 1931 Cal 633 (034) : 1931 Cr C 833 : 33 Cri h Jour 28 : 131 
Ind Cas 1129, Jugal Kishore v. Emperor, (Do.) 

[But see (1924) AIR 1924 Nag 249 (250) : 20 Nag L R 103 : 78 
Ind Cas 743, Meghraj v. Ra7n Gopal. (The ease holds con- 
trary to what the l^rivv Council has held but does not refer to 
that decision or to any principle — This cannot be considered 
to lav down correct law.)] 

3. (1887) 14 Cal 721 (728) (F B), Queen-Empress v. Kartiek Clmnder Das. 

(1883) 7 Bom 310 (315) : 7 Ind Jur 607, Chnnyiilal Bo^nn'uji Manehrrji. 
(Reference to deVmtes in Council.) 

(1891) 15 Bom 583 (585), Yesu Raniji Kahiaih v. liala Krishna T.aksh- 
7)1071. (Reports of Special (’<unmittee.) 

(1894) 18 Bom 616 (625), C hn nnilal v. JMaiii Sjiayikar. (Recommendation 
of the I, aw ( runinissioners.) 

(1893) 16 Mad 207 (210), Ramarhandra Jos hi v. Haji Kassim. (State- 
ment of Select Committee.) 

(1899) 22 Mad 494 (504) ; 9 Mad 1 j ^lour 37, Assayi v. Path'umynn. (The 
High Court referred to such proceedings but the Privy Council deci- 
sion was not referred to and there was no decision on the point.) 

(1890) 17 Cal 852 (860), Romesh Chunder v. Him Mondal. 

<1884) 10 Cal 166 (192, 193): 13 Cal B R 342: 8 Ind Jur 247 (F B), Monlhora 
Kant Shaw v. India General Stra7)i N arigotioyi Co. 

<1888) 15 Cal 109 (137) : 12 Ind Jur 259, Mahomed Jaekariah d Go. v. 
Ahrned M alarmed . 

(1895) 22 Cal 669 (672, 675), Prosnivna Kumar v. Udey. 

<1868) 9 Suth W R 6 (8, 10) : Beug B R Sup Vol 869, Queeyi v. Boodhnoa. 

(1868) 5 Bom H C R 69' ^7, 80) (F B), Reg v. Krislma Parashram. 

(1879) 2 All 533 (541) 15 Ind Jur 49 (F B), Eynpress of lyidia v. Sahsukh. 

(1880) 2 All 723 (728), Empress of lyidia v. Rayji Kyiar. 

<1883) 5 All 253 (256) : 1883 AU W N 25, Empress v. Yacuhkhan, 

(1891) Ratanlal 556, Queeyi, v. Bhilya. (Bord Macaulay’s Report.) 

(1891) Ratanlal 564 (569, 570), Qyieen v. Bali.’ (Do.) 

<1890) 14 Bom 115 (133), Queen v. MagayilaJ, (Do.) 
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Note 10 


Where the language is doubtful or ambiguous, such proceedings 
may of course be looked into.^ 

The proceedings of the Legislature will include : — 

1. The Statement of Objects and Reasons. 

2. Report of the Select Committee, 

3. The Draft stages of the Bill, and 

4. The Debates of the Legislature. 

10. Reference to Preamble and headings. — Where the 
language of the enactment itself is clear, then under the general 
principles set forth above, its construction cannot be affected in any 
way by a consideration of the Preamble or the headings prefixed to 
the sections.^ In cases of ambiguity of the language of the enact, 

(1885) 7 All 44 (51) : 1884 All W N 258, Queen- Etnpresa v. Ghulab. 

[See also (1897) 20 Mad 189 (201) : 2 Weir 76B ; 7 M L J 167 (E B), 
Queen v. Arumugham, (Per Sii bra mania Ayyar J.)] 

4, (1884) 8 Bom 241 (246, 247) : 8 Ind Jur 571, Shaik Moosa v. Shaik Essa. 
(1892) 19 Cal 544 (567, 569) (F B), Fadxi Jhala v. Oour Mohan Jhala, 
(1911) 12 Ind Cas 799 (800) : 7 Nag Tj K 165, Sheo Cliaran v. Piarclal. 
(1918) AIR 1918 Mad 381 (382) : 43 Ind Cas 173 (174), Parameswara 
Ayyar v. Kutlini Vatia M annadiar . 

(1925) A I R 1925 Cal 361 (364) : 52 Cal 522 : 85 Ind Cas 919 : 26 Cri L 
Jour 631, Emperor v. Aliniuddi Naskar. (Ijanguage being too wide, 
speech and Select Committee Report referred to.) 

(1919) AIR 1919 Mad 889 (890) : 44 Ind Cas 205 (207) : 41 Mad 644 : 19 
Cri Ij Jour 301, Appaji Iyer v. Emperor, [T>o. — Draft Bill and 
Select Committee Report considered.) 

(1919) AIR 1919 Cal 207 (208) : 20 Cri L Jour 251 : 49 Ind Cas 923, 
Pyari Mohan Saha v. Harish Chandra Saha. (Language difficult 
of construction.) 

(1908) 30 All 66 (68, 69) : 7 Cri L Jour 21 : 5 All L Jour 40 : 1908 All W N 
11, In the matter of Anant Ea?n. ^ 

(1916) AIR 1916 Mad 474 (475) : 30 Ind Cas 752 (752) : 39 Mad 886 : 16 
Cri L Jour 704, Emperor v. Govindarajulu. (Objects and Reasons 
of certain bye-laws referred to for ascertaining whether public had in 
fact access to a harbour premises.) 

[See (1924) AIR 1924 Rang 1 (2) : 1 Rang 142 : 74 Ind Cas 913 
(F B), In the matter of First Orade Advocates.} 

Note 10 

1. (1926) A I R 1926 Cal 638 (639) : 93 liid Cas 909, Altap Ali v. Jamsur Alu 
(Also Schedules.) 

(1926) AIR 1926 Mad 381 (382) : 92 Ind Cas 1053, Kesavalu Naicker v. 
Corporation of Madras, 

(1910) 6 Jnd Cas 259 (261) (Cal), Gopi Krishjia v. Rajkrishna. 

(1919) AIR 1919 Cal 551 (560) : 44 Ind Cas 770 (779) ; 45 Cal 343 (F B), 
Mani Jjal Singh v. The Trustees for the Improtwment of Calcutta- 
(1916) A I R 1916 Nag 67 (70) : 42 Ind Cas 694 (699) : 13 Nag L R 181, 

J ami V, Fakria, 

(1913) 21 Ind Cas 538 (540) (Cal), Keshul Panda v. Bhohanipanda. 

(1927) AIR 1927 Cal 763 (765) : 55 Cal 67 : 103 Ind Cas 662, Nepra v. 

Safer Pramanih,. (Preamble cannot control if meaning is clear.) 
(1918) AIR 1918 Pat 398 (405) : 44 Ind Cas 94 (105) : 3 Pat L Jour 1 
(FB), J anki Singh v. Jagannath Das. 
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ment, however, they may be usefully referred to for the purposes of 
finding out the object and intention of the enactment.*'* See also 
Note 1 above. 

(1925) AIR 1925 Mad 609 (612) : 48 Mad 396 : 86 Ind Cas 449 : 26 
Cri L Jour 801, Kalyanji v. Ham Deeti Lala, (Headings to be 
ignored if Section is clear.) 

(1918) AIR 1918 All 264 (264) ; 45 Ind Gaa 684 (534), Ajnasi Knar v. 
Prayag Singh, 

(1925) AIR 1925 All 787 (789) : 47 All 756 : 89 Ind Cas 122, Ghunilal v, 
Shenchariilal, (Headings to be ignored.) 

(1926) AIR 1926 All 812 (816) : 92 Ind Gas 995, Baldeakurmi v. Kashi 
Ghamar. (Quare — Whether the headings themselves have any 
operative effect.) 

(1919) AIR 1919 P C 52 (53) : 46 Ind App 302 : 43 Mad 529 : 54 Ind Cas 
154 (P C), Secretary of State v. Maharaja of Bobbilli, (Section 
beyond Preamble, governs Prejimble.) 

(1938) A i R 1933 Mad 120 (122) : 140 Ind Cas 826, Khatam Reddi Rami 
Reddy v. Sreeramulu Reddy. (Preamble.) 

(1938) AIR 1983 Bom 51 (57) : 57 Bom 846 : 142 Ind Cas 370, Official 
Assignee of Bombay v. Ghirniiiram Motital. (Do.) 

(1918) AIR 1918 P C 20 (32) : 42 Bom 462 : 45 Ind App 125 : 48 Ind Cas 
63 (P C), Abdul Rahim v. Corporation of Bombay. (Heading.) 

(1931) AIR 1931 All 597 (599) : 136 Ind Cas 274 : 54 All 220 (P B), Durga 
V. Narain. (Do.) 

(1898) 20 All 601 (505) : 1898 All W N 141, Queen^Empress v, Jasnda 
Nand. (Do.) 

(1932) AIR 1932 Cal 346 (348) : 59 Cal 628 : 187 Ind Cas 469, In re 
Anandalal. (Do.) 

(1895) 22 Cal 898 (901, 902), Satish Chandra v. Rajendr a . 

(1907) 80 Mad 220 (221) ; 6 Cri I. Jour 128 : 17 Mad D Jour 371 : 2 Mad L 
Tim 54, Emperor v. Magandi. (General words iii heading to a 
chapter cannot control specific words of Section.) 

2. (1910) 5 Ind Cas 862 (862) : 34 Bom 316 : 11 Cri L Jour 271, In re Shiv 
Lai. (Heading.) 

(1933) AIR 1933 Bom 417 (420) : 57 Bom 537 : 146 Ind Cas 248 : 1933 
(^r C 1289 : 34 Cri D Jour 1239 (P B), Ernperor v. Esmail Sayad 
Saheb Mujawar . 

(1917) AIR 1917 Cal 681 (685) : 34 Ind Cas 450 (455), Sitalchandra v. 
Mrs. Allen J , Dclanney . 

(1919) AIR 1919 Cal 551 (5G0) : 44 Ind Gas 770 (779) : 45 Cal 343 (F B), 
Mayii Lai Singh v. he Trustees for the Improvement of Calcutta, 
(Preamble.) 

(1927) AIR 1927 All 593 (596) : 49 All 903 : 102 Ind Cas 792, Dehi Das v. 
Rup Ohand. (Headings and Preamble arc, unlike marginal head- 
ings, useful in interpreting.) 

(1917) AIR 1917 Pat 305 (315) : 42 Ind Cas 177 (187) (F B), Janki Singh 
V. J agarnaih Das. (Headings.) 

(1918) AIR 1918 Mad 381 (382) : 43 Ind Cas 173 (174), Parameswara 
Ayyan v. Valia M an nadiar . 

(1918) AIR 1918 Pat 398 (408) : 44 Ind Cas 94 (105) : 3 Pat L Jour 1 
(P^ B), Janki Singh v. Jagganath Das. 

(1910) 6 Ind Cas 259 (261) (Cal), Gopi Krishna v. Raj Krishyia. 

{I860) 9 H L C 32 (41) : 31 L J Ex 73 : 7 Jur (N S) 53 : 3 L T 60 : 8 W R 
748 : 131 R R 17 ; 11 E R 639, Eastern Counties Go. v. Marriage. 

(1917) AIR 1917 Cal 715 (716) : 39 Ind Cas 64 (65) : 44 Cal 267. Dionrka^ 
nath V, Tapazar Rahman. 
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11. Marginal notes to Seotions, — It is settled law that 
marginal notes to sections do not form part of the statute * and 

cannot be referred to for explaining or construing the section.^ In 


(1876) 1 All 151 (155) (F B), Queen v. Tkakur Parahad. (Ht^adiug.) 

(1881) 5 Bom 338 (346, 349) (F B), Pinpress v. Moorga Ohetty. (Do.) 

(1868) 5 Bom H 0 K 69 (71, 72) (F B), Ueij v. Krishna Parashram. (Po.) 

(1915) AIR 1915 Mad 1033 (1034) : 31 Iiid Gas 653 (655) : 40 Mad 100 : 16 
Cri L Jour 797, lie Ramalingarn. (Do.) 

(1895) Ratanlal 830 (831) (F B), Queen-Empress v. Dayaram. 

[See (1933) A I R 1933 Bom 51 (57, 58) : 57 Bom 346 : 142 Iiid Cas 
370, Ojfficial Assignee of Boinhay v. Ohininirain Moiilal. 
(1894) A Q 508 (529, 530) : 63 L J Adm 146 : 6 R 258 : 71 L T 346 : 
7 Asp M C 513, Arroio Steamship Go. v. Tyne Commit,, 
sioners.] 

Note 11 

1. (1920) AIR 1920 Pat 526 (527) : 54 Ind Cas 623 (623) : 21 Cri L Jour 
113, Sheikh Chamrnan w Emperor . 

(1882) li R 22 Ch D 511 (513) : 31 W R (Eng.) 369, Sutton v. Sutton. 

(1898) 25 Cal 858 (860) : 2 Cal W N 577, Punardeo Narain v. Ram 
Samp. 

(1927) A I R 1927 Mad 156 (157) : 50 Mad 733 : 99 Ind Cas 324 : 28 Cri L 
Jour 116, In re Natesa Mudaliar. 

(1927) AIR 1927 Bom 424 (425) : 103 Ind Cas 225, J amnadas v. Danio. 
dar Das. 

(1921) A 1 R 1921 i\Iad 510 (511) : 65 Ind Cas 99, G. J. P. Rail tea y Co, 
lAd , V, Chella Ham. 

(1915) AIR 1915 Dah 271 (272) : 31 Ind Cas 746 (747) : 1916 Pun Re 
No. 36, Lahore Bank Ltd. v. Kidar Nath. (Even in cases of ambi- 
guit.v.) 

(1928) A 1 R 1928 Oudh 15 (17) : 3 Luck 244 : 28 Cri L Jour 1029 : 106 
Iiid Cas 213, Ram Lai v. Emperor. 

(1926) AIR 1926 Bom 382 (383) : 96 Ind Cas 121 : 27 Cri L Jour 87:1 
Madhar llayhavendra K/ulkarni v. Emperor. 

(1917) A I R 1917 Nag 215 (224) : 42 Lid Cas 200 (211) : 13 Nag L R 130 
(P B), Sain Bai v. Bajat Kha.n. 

(1B9()) 23 Cal 55 (59), Dufchvmullah v. Ifaluhiy. 

(1933) AIR 1933 Bom 338 (339) : 57 Bom 699 : 1933 Cr C 915 : 146 Ind 
Cas 616, Dhunjihhoy Bomanji v. Gunpa Khandu Koli. 

(1900) 2 Bom L H 918 (923), Queeji-Empress v. Moiiammad Ayooh. 

(1904) 28 Bom 129 (142) : 5 Bom L R 805, Emperor v. Alloomiya. 

(1922) A I R 1922 Bom 161 (165) : 46 Bom 366 : 64 Ind Cas 103, Padamsi 
V. Collector of Thana, 

(1870) 13 Suth W R Cr 1 (11) : 4 Beng L R App 1, In the matter of 
Maliesh Ch'under Banerjee. 

(1877) 3 Cal 63 (128) : 1 Cal L R 161 (F B), Empress v. Burak. 

(1903) 7 Cal W N 883 (886), Bijoyendra Ball v. Emperor . 

(1917) AIR 1917 Cal 266 (257) : 37 Ind Cas 466 (466) : 18 Cri L Jour 113, 
Sarat Chandra v. Mobarak, 

(1920) A I R 1920 Cal 535 (536) : 47 Cal 809 : 21 Cri L Jour 844 : 58 lud 
Cas 924, S. N. Barter jee v. Manager, W . Lewis (t Go. 

(1920) A I R 1920 Pat 526 (527) : 54 Ind Cas 623 : 21 Cri L Jour 113, 
Sheikh Chamman v. Emperor. 
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Balraj Kunwar v. J agatpal Singh?, their Lordships of the Privy 
Council observed as follows : 

“ It is well settled that the marginal notes to the sections of an 
Act of Parliament cannot be referred to for the purposes of 
construing the Act. The contrary opinion originated in a 
mistake and it has been exploded long ago. There seems to be 
no reason for giving the marginal notes in an Indian statute 
any greater authority than the marginal notes in an English 
Act of Parliament.’' 

In the undermentioned cases, ^ however, a view has been exjjres- 
sod that where there is ambiguity in the section, the marginal note 
can be referred to for solving the ambiguity. There was no reference 
in those cases to the said Privy Council decision or to the subsequent 
decisions in India following it. Those cases therefore cannot be 
considered to be good law. 

(1927) AIR 1927 Nag 203 (203) : 28 Cri E Jour 340 : 100 Iiid Gas 820, 
Bhagia v. Emperor. 

(1932) A 1 K 1932 IMad 391 (394) : 55 Mad 903 : 1932 Cr 0 355 : 137 lud 
Cas 9 : 38 Gri Tj Jour 418 (P B), Sijanio Maliapatro v. Emperor. 
(1910) 6 Tnd Cas 313 (321) : 34 Mad 29 : 11 Cri L Jour 310, He Second 
Grade jdeadcrs. 

(1919) A I R 1919 Mad 514 (514) : 51 Ind Cas 46 : 42 Mad 451, Kcsava 
Cheiiy v. Secretary of State. 

(1868) Weir’s 3rd Pdition 838. H. C, Proceedings 27th iMarch 1803. 

(1893) G C P L R Cr 31 (32), Empress v. Sheolal Singh. 

2. (1904) 26 All 393 (406) : 31 Ind App 132 : 7 Oudh Cas 248 : 8 Cal W N 

699 : 1 A L J 384 : 11 Bom L R 516 ; 8 Bar 639 : 3 lad Cas 359 (PC). 

3. (1924) AIR 1924 Mad 389 (390) : 25 Cri L Jour 584: 81 Ind Cas 72, A. E. 

Smithy In re. 

(1925) AIR 1925 All 503 (515) : 47 All 637 : 88 lud Cas 768 (F B), 
Gajendra Singh v. Durga Kumar i. (The view was expressed obiter 
— There was no ambiguity in that ease.) 

(1927) AIR 1927 Sind 39 (43) ; 98 Ind Cas 49 : 27 Cri L Jour 1233 : 21 
Sind I-j K 107, Emperor v. Lukm.an. (20 Cal 609 and 21 Cal 782 
were redied on. The principle in 20 C.’al 009 was dissented from in 
the Privy Council decision in 26 All 398 and the decision in 21 Cal 
732 was reversed by the Privy Council in 22 Cal 788.) 

(1926) AIR 1926 Mad 749 (751) : 49 Mad 710: 95 Ind Cas 731, Narayana- 
sioami v. liangaswenni. 

(1910) 6 Ind Cas 392 (395) (Cal), Nawah Bahadur of Miirshidabad v . GopG 
nath Mandal. (Quore : — Whether the marginal notes can bo con- 
sidered in construing the section ; case law discussed but not (1904) 
26 All 393 (P C).) 

[See however (1929) AIR 1929 All 53 (56, 58) : 51 All 411 : 113 
Ind Cas 442 (FB), Ham Saran J.his v. Bkag-ioant Prasad. (The 
view of King J. is that if it is ascertained that marginal notes 
were inserted under legislative authority in any particular Indian 
Act, the marginal notes may be considered. This view cannot bo 
considered to bo sound or safe — Grounds for distinguishing (1904 ) 
26 All 393 (P C) not sound.) 

(1932) AIR 1932 Nag 174 (176) : 28 Nag L R 302 : 1932 Cr C 909 : 
142 Ind Cas 277 : 31 Cri Ij Jour 311, Ganpatrao Dewajiw^ 
Emperor, (Following King J. in A I R 1929 All 53.)] 
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12. lilustrationfi. — Illustrations, unlike marginal notes, are 
to be considered as part of the statute itself.^ They are to be accep- 
ted, if that can be done, as being both of relevance and of value, 
in the construction of the section.^ The rule, however, is subject 
to two limitations : 

1. An illustration only exemplifies the sectiozi and cannot be 
taken to restrict the sense of the section.^ 

ISee (1905) 29 Bom 193 (197) : 6 Bom L R 735 : 1 Cri L Jour 835, 
hjrnpcror v. Wallace Flour Mill, 

(1925) A I R 1925 Cal 329 (330) : 52 Cal 463 : 85 Ind Cas 135 : 26 Cri 
L Jour 455. Bahadur Malta v. Ismail.] 

Note 12 

1. (1918) AIR 1918 P 0 249 (250) : 48 Ind Oas 1 (3) : 1918 Pun Re No. 124 

(P 0), Lala Ballamal v. Ahad Shah, 

(1928) AIR 1928 Oudh 15 (17) : 3 Luck 244 : 28 Cri L Jour 1029 : 106 
Iiid Cas 213, Bam Lai v. Emperor, 

(1875) 1 All 34 (36) (F B), Duhey Sahai v. Oaneshi Lai, 
(Illustration is a mere illustration and not binding as law — Per 
Stewart C. J.) 

(1915) AIR 1915 Lah 16 (50) : 28 Ind Cas 738 (774) : 1915 Pun Re 
No. 17 : 16 Cri L Jour 354, Be Balmukund. (Illustration not 
to be taken as express provision of law or as binding on C’ourt.) 
(1877) 1 All 487 (495) : 2 Ind Jur 420, NanaJc Bam v. Mehin Lai. 
(Not strictly legally part of the Act and not absolutely binding 
— Per Stewart C. J.)] 

2. (1916) AIR 1016 P C 242 (244) : 39 Ind Cas 401 (404) : 43 Ind Ai>p 256 

(P C), Mahomed Syedol Ariffm v. Yeoh Oni Gark. 

(1922) AIR 1922 Bom 415 (416) : 46 Bom 843 : 67 Ind Cas 844, Halappa 
Kallappa v. Irarpa Girimallappa. 

(1925) AIR 1925 Oudb 24 (27) : 79 Ind Cas 1026, Mrs, Ayyics Harriet 
David V. Murray and, Co. 

(1918) A I R 1918 Low Bur 97 (90) : 46 Ind Cas 497 (499), Janno K. K. 
d‘ Co, V. Joseph Heap d Si>fis Ltd, 

(1918) AIR 1018 Mad 1012 (10l5) : 39 Ind Cas 405 (408), Eufichitha- 
patharn Pillai v. Palayyial ii Pill ii. 

(1928) AIR 1928 Cal 204 (205, 206) : 55 Cal 154 : 109 Ind Cas 752, Durga 
Prijfa V. Durga Pud i, 

(1916) AIK 1916 Cal 693 (705) : 30 Ind Cas 465 (478) : 16 Cri L Jour 641, 
Bamsahhag Singh v. Emperor, (Illustrations have no force of law 
but arc useful to explain intention of F^egislaturc.) 

(1916) A J R 1916 Low Bur 114 (116) : 32 Ind Cas 641 (612) : 8 I.ow Bur 
Rul 306 ; 17 Cri L dour 49 (F B), Nga Mya v. Emperor . (Do.) 

(1921) A I R 1921 (\al 1 (l) : 48 Cal 388 : 22 Cri L Jour 31 : 69 Ind Cas 
143 (S B), Satisli Chandra v. Ram Dayal, 

(1908) 5 All L clour 357 (358) : 1908 All W N 95 : 7 Cri L Jour 393, Janki 
Das V. King-Emperor, (Illustration not to be pushed further than 
its words.) 

(1874) 21 Suth W R Or 66 (67), Pecrum v. Field, (Do.) 

(1891) 15 Bom 491 (496), Queen-EJmpress v. F ahirappa, (Illustrations 
indicate intention of Legislature — They are not exhaustive.) 

(1881) 2 Mad 169 (170, 171) : 2 Weir 663 : 5 Ind dur 197, Ananthachary 
V. Ananthachari (Illustrations not exhaustive.) 

(1928) AIR 1928 Bom 145 (145) : 29 Cri L Jour 544 : 109 Ind Cas 868, 
Emperor v. Hanna Timrna, (Repeal of Illustration in later Act 
con.sidered.) 

8. (1925) AIR 1925 All 220 (221) : 85 Ind Cas 722 : 26 Cri L Jour 678, 
Chhotay Lai v. Emperor, 
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2. Where the illustration is in conflict with the main section, the Preamble 

illustration must give way to the section.* But it would Motes 

require a very special case to warrant its rejection on the 12 — 18 

ground of its assumed repugnancy to the section itself.^ 

13. Punctuation marks. — Before the year 1849, the English Note 13 
Acts of Parliament were not punctuated by any stops and the then 
accepted rule of interpretation was that such marks could not be 
relied upon in construing Acts of Parliament.^ In Maharani of 
Burdivan v. Krishna Karninee Pasi,^ which was a ease under the 
old Bengal Begulation of 1819, their Lordships of the Privy Council 
held, presumably applying the English rule, that “it is an error to 
rely on punctuation in construing Acts of the Legislature.** 

Since the constitution of the regular Legislatures in India, 
however, the practice has been to insert stops in Bills before the 
Legislature and to retain them in the authentic copies of the Acta 
signed by the Governor- General and published in the Gazette of 

(1917) AIR 1917 Bom 208 (270) : 40 Ind Cas 194 (196), Shiv Lai Motilal 
V. Birdichand Jivraj. 

(1881) 7 Cal 182 (135) : 8 Cal L R 281 : 5 Ind Jur 642 : 4 Shorn L R 144. 

Koylash Chunder Ghosh v. Sonatun- Chung Barnoie* 

(1897) 20 Mad 481 (483) : 7 Mad Ij Jour 203, K amalammal v. Peeru 
Meera Levvai Bow then, 

(1921) AIR 1921 Bom 3 (18) : 45 Bom 834 : 22 Cri L Jour 241 : 60 Ind 
Cas 593 (F B), Purushotam Thavar Amin v. Emperor, 

(1905) 28 Mad 57 (01) : 14 Mad L Jour 209, Oovinda Pillai v. Thay- 
ammal, 

(1928) AIR 1928 Bom 78 (79) : 108 Ind C.as 30 : 29 Cri L Jour 320, E^n 
per or v. PhilUp Spratt, 

(1928) AIR 1928 Bom 143 (144) : 52 Bom 257 : 29 Cri I. Jour 545 : 109 Ind 
Cas 481, Emveror v. Amhaji, 

(1912) 16 Ind Cas 753 (764) : 6 Sind L R 76, Emperor v. Bhio Sohedar, 

(1910) 5 Ind C’as 110 (113) (Cal), Sniya Priya v. Gobinda Mohun. 

(1885) 7 All 757 (761) : 1885 All W N 195 (F B), Queen-Empress v. Ham 
Sarup, (Illustrations are furnished from ordinary and not extraordi- 
nary cases.) 

(1903) 20 Mad 55 (62) : 1 Weir 166, Be Palani Palagan. 

4. (1924) A 1 R 1924 All 748 (749) : 80 Ind Cas 986, Mt. Sajadunnissci v. Syed 

i/ idayathiisain. 

(1915) A I R 1915 Lull 16 (50) : 28 Ind Cas 738 (774) : 1915 Pun Re No. 17 : 

16 C'ri L Jour 351, Balmnkand v. Emperor, (The Illustration in the 
case was contrary to the Section.) 

(1933) AIR 1933 Bom 313 (314) : 145 Ind Cas 405, Maruli Gangaram 
Satnute v. Bankat Lai Shivabakas Marinadi. 

(1875-1877) 1 Bom 147 (155, 156) (F B), Beg v. Rahimat. (Sometimes Illus- 
trations create difficulties in construction.) 

[See (1873) 7 Mad H C R 875 (375), Be Nonjan.] 

5. (1916) A I R 1916 P 0 242 (244) : 43 Ind App 256 : 39 Ind Cas 401 (P C), 

Mohainmad Syedol Artffin v. Yeoh Ooi Gark, 

Note 13 

1. (1915) AIR 1915 Bom 50 (52) : 27 Ind Cas 494 (490) : 39 Bom 182, 

Blanche Somerset Taylor v. Charles George Bleach. 

2. (1687) 14 Cal 865 (372) : 14 Ind App 30 (P C). 
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13—14 


Note 14 


India? There has, however, been a conflict of views. The Madras 
and Bombay High Courts have held that the punctuation marks 
must be taken as part of the statute itself and construed accord- 
ingly,^ while the Allahabad and Calcutta High Courts have held the 
contrary viow^ following the English rule/’ This conflict would now 
appear to have been set at rest by the Privy Council in Leiois Pugh, 
v. Ashutonh Sen? where their Lordships, in interpreting Articles 48 
and 49 of the Limitation Act, observed that a Court is bound to 
read those Articles without the commas inserted in the print. See 
also the following cases.^ 

14. Proviso. — A x>J'oviso is subordinate to the main enact- 
ment^ to which it is apjiended, either to allay unfounded fears, ^ or as 
a condition precedent to the enforcement of the operative clause,'"’ or 
for explaining what particular matters are not within the meaning 
of the enactment, or for providing exceptions and qualifications to 
the enactment.'* 

3. (1915) A I R 1915 Bom 50 (58) : 27 Ind Cas 194 (496) : 39 Bom 182, 

Blanche Sorncmet Taylor v. Charles George Bleach. 

4. (1915) AIR 1915 Bom 50 (58) : 27 Ind Cas 494 (49G) ; 39' Bom 182, 

Blanche Somerset Taylor v. Charles George Bleach. 

(1924) A 1 R 1924 Mad 455* (450) : 79 Ind Cas 008, Secretary, Board of 
lleve.nue, Madras v. liamanaihan Chettiar. 

(1914) AIR 1914 Mad 502 (508) : 10 Ind Cas 947 (948) : 87 Mad 118, 
Secretary of State v. Kalekhan. 

(1910) 7 Ind Cas 743 (745) : 34 Mad 130, I 71 re K. S. Veeraragharulv. 

5. (1900) 22 All 270 (277) : 1900 All W N 59 (F B), Edward Gaston v. L. II, 

Caston. 

(1919) AIR 1919 Cal 551 (503) : 44 Ind Cas 770 (783) : 45 Cal 343, Mnjiu 
lall V. Trustees for the Improvemen t of Calcutta^ 

(1923) AIK 1928 Hang 185 (180) : 1 Rang 225 : 70 Ind Cas 479, Jupiter 
(leneraL Ifisurance Co. Lid. v. Abdul A:Lic. (It is nofc always safe 
fco roly on punctuation as a deciding factor in construction.) 

6. (1915) A 1 R 1915 Bom 50 (51) : 27 Ind Cas 404 (490) : 89 Bom 182, 

Blanche Sojnerset Taylor v. Charles George Bleach. (In England 
punctuation was inserted after 1849, still the old rule against 
punctuation would appear to survive in England.) 

7. (1929) A 1 R 1929 P C 09 (71) : 50 Ind App 93 ; 8 Pat 516 : 114 Ind Cas 

004 (P C). 

8. (1031) A 1 R 1931 All 154 (15G, 157): 53 All 374 : 129 Ind Cas 545, Nias 

Ahmad v. Pur^ishotani Cha^idra. 

(1933) AIK 1983 All 621 (522) : 55 All 700 : 145 Ind Cas 802, Mansa v. 
3/7. Ancho. 

Note 14 

1. (1918) A I K 1918 Mad 1210 (1230) : 87 Ind Cas 525 (578) : 39 Mad 1085 : 

IS Cri Ij dour 157 (S B), Mrs. Annie Besant v. Guverrunent of 
M adras. 

2. (1910) 0 Ind Cas 410 (412) : 87 Cal 097, Mohader Aon v. Chawnan, 

II o 70 r a h M u n id pality . 

(1897) 1897 App (’as 04.7 (650) : 45 W R (Eng.) 90 (90, 91), West Derby 
U^iion V. Metropolitan Life Assura^icc Society. 

3. (1918) AIR 1918 Mad 1266 (1278) : 37 Ind Cas 607 (637) : 39 Mad 1164 : 

18 Cri L Jour 239 (S B), Annie Besant v. Emperor. 

4. (1918) AIR 1918 Mad 1210 (1230) : 37 Ind Cas 525 (578) : 39 Mad 1085 : 

18 Cri L Jour 167 (B B), Annie Besant v. Government of Madras. 
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A proviso should be taken together with the language of the 
previous x^ortion of the enactment^ and construed in the ordinary 
manner.® As a general rule it must be taken to govern the main 
proposition of law which immediately precedes such proviso, unless 
the language of the statute shows a different intention/ 

But in no case can a proviso extend or enlarge the operative 
eifect of the substantive portion, unless there is an ambiguity 
therein.® 

15. Judicial precedents. — Judicial precedents constitute an 
important guide to tlie proper interpretation of the statutes. It is a 
general principle of ccmstruction of statutes that the Courts should 
follow existing rulings so as not to ux)set or disturb existing and 
settled practice,^ unless such x^^'^^otice is clearly contrary to an 

(1897) 1897 App Cas 647 (661, 662) : 45 W R (Eng.) 90, West Derby Union 
V. Metropolitan Life Assurance Society, 

(1864) 2 Bom H C R 106 (114), Reg v. V enkatasrami, 

(1882) 8 Cal 637 (641, 642) : 10 Cal L R 469 : 6 Incl Jur 676, Alanga^ 
manjeri l)ahee v. Sonaniani Dahee, 

6. (1914) AIR 1914 P C 140 (144) : 42 Cal 116 : 41 Incl App 197 : 25 lad Cas 
451 (P C), Maha Prasad v. Ramani Mohan. 

(1912) 17 Incl C'as 26 (29) (All), Collector of Ohazipur v. Balhhaddar , (It 
will not apply to »subsequ('nt ftcotionn.) 

6. (1919) AIR 1919 P C 31 (33) : 43 Mad 146 : 46 Ind App 176 : 20 

Cri h Jour 593 : 52 Ind Cas 209 (P C), Annie Besant v. Adeocate- 
General of Madras. 

(1932) AIR 1932 Mad 4(> (52) : 139 Ind Cas 64, Pcrichmppa Ohettiar v. 
Nachinppaai. (Proviso to be strictly construed on its wording — No 
words to added.) 

(1930) AIR 1930 Mad 124 (125) : 53 Mad 702 : 123 Ind Gas 801 (S B), 
CJo7}i7)iissin)i('r of J nco7ne-tax, Madras v. Suppan Gheitiar dt Co, 
(Proviso cannot bo construed to cut down from the section by mere 
implication.) 

7. (1884) 6 All 509 (631, 540) : 1884 All W N 229 (F B), Queen^Empress v. 

Bahulall. 

(1910) 6 Ind Cas 410 (412): 37 Cal 697, M ohadev Aon v. Chairman^ Hoivrah 
Mnnicipalitif. (Two constructions pos.sible — Proviso may be taken 
as a guide to choose one of the two.) 

(1907) 12 Cal W N 140 (144), Deput]! Legal Rc 7 nenihrancer v. TJ pendra 
Knonai' ( t hose. 

8. (1926) A I R 1926 Cal 927 (932) : 53 Cal 492 : 97 Ind Cas 376, Ram Chan- 

dra Serowgi v, Gowrinalh. 

(1919) AIR 1919 Mad 590 (592, 593) : 47 Ind Cas 301 (305) ; 41 Mad G9X, 
Sankaran Natnhudripad v. Raviasunmii Iyer . 

(1919) A I K 1919 Mad 972 (977, 978) : 43 Ind Cas 31 (36, 37) : 
40 Mad 1040 (F B), Seeii Kutti v. Kunhi Pathumma. (l*cr 
Wallis C. J.) 

(1864) 2 Bom H C R 106 (114), Reg v. Vyankatsvami. 

(1920) A I R 1920 I.ow Bur 86 (86) : 62 Ind Cas 188 (189) : 22 Cri L 
Jour 492, Emperor v. Pyu Sin. (Exception must be ai)plicd to 
those cases to which it is confined by Legislature.)] 

Note 15 

1. (1904) 31 Cal 611 (513), Ful Kumari v. Ghansyam Misrn, 

(1894) 18 Bom 186 (140), Dcrsha^ikar v. Motirani, 


Preamble 

Notes 

14—16 


Note 16 



90 


Preamble 


IPFeamble express enactment or is inconsistent with it.^ This rule is based, in 
Note IS the case of statutes enacting substantive law, on the ground that 

(1924) AIR 1924 Cal 473 (475) ; 61 Cal 331 : 77 Ind Cas 949, Hahibar 

Rahman v. Saidannessa Bihi. 

(1927) AIR 1927 Lali 635 (636): 103 Ind Cas 657, Moti Singh v, Harhhajan 
Singh. 

(1903) 30 Cal 999 (1003) : 7 Cal W N 784, Kusum Kumar i Roy v. Satya 
Ran j an Das. 

(1880) 18 Cal 189 (191), Beni Ram v. Ram Lai. 

(1910) 5 Ind Cas 809 (310) (Cal), Kedar Nath Hazra v. Manindra Chandra 
Nandi, 

(1896) 18 All 403 (409) : 1896 All W N 132, Shea Prasad v. Lalit Kuar. 

(1916) AIR 1916 P C 182 (184) : 44 Cal 759 : 44 Ind App 65 : 39 Ind Cas 
156 (P C), Tricnnidas v. Gopiyiath. 

(1911) 12 Ind Cas 1007 (1008) : 36 Mad 380, Achutha Menon v. Sankaran 
Nair. (Madras Suddor Court’s rulings are good authority.) 

(1924) AIR 1924 P C 50 (55) : 51 Ind App 129 : 46 All 95 : 77 Ind Cas 
689 (P C), Brij Narain Rai w. Mangla Prasad. (Particular plea 
being not raised in a series of cases — Presumption is that the plea is 
bad.) 

(1906) 28 All 62 (71, 72) : 2 All L Jour 498 : 1905 All W N 184 : 2 Cri L 
Jour 395, Emperor v. Deni. 

(1917) AIR 1917 Cal 527 (635) : 41 Ind Cas 313 (321, 322) : 18 Cri L Jour 
793, Bud Ini v. Chotee Gope. 

(1914) AIR 1914 All 395 (396) : 86 All 469 : 15 Cri L Jour 616 ; 25 Ind 
Cas 528, Bar an Barai v. Mata Prasad. 

(1933) A I R 1933 Bom 120 (120) : 144 Ind Cas 98, Trhnhak Y. Nene v. 
Ramachandra B. Tilak. 

also (1921) AIR 1921 Cal 15 (29, 30) : 48 Cal 184 : 58 Ind Cas 
853 (S B), Chandra Binode Kundu v. Ala Bux Deionn. (But 
final Courts of law cannot ordinarily refuse to examine the 
foundation upon which prior decisions rest.) 

(1929) A I R 1929 Cal 617 (631) ; 80 ('ri L lour 993 : 119 Ind Cas 
193 : 1929 Cr C 228, Padarn Prasad v. Emperor. (Judicial 
interpretation contemporaneous with the enactment of a 
Statute is best and strongest in law.) 

(1884) 10 Cal 166 (184) : 13 Cal L R 342 : 8 Ind Jur 247 (F B), 
M athoora Ka^ito Shaiv India General Steam Navijaiion 
Co. Ltd. 

(1901) 28 Cnl 171 (176) : 5 Cal W N 307, Sourindra Mohan Tagore 
V. Siromoni Dehi. (Report of a case may bo referred to as 
precedent. But if an order is relied on to be operative in a 
ca.se, a proper copy must be filed.) 

(1926) A I R 1926 Mad 906 (908) : 49 Mad 728 : 96 Ind Cas 978 : 27 
Cri B Jour 1026 (F B), Thiruvengada Mtidali v. Tripura 
Snndari Animal. 

(1933) AIR 1933 Lah 256 (256) : 141 Ind Cas 649, Shawasuddin v. 

Sant Ram. (Quoting overruled cases should bo discouraged.)] 
[See however (1932) AIR 1932 P C 36 (40) : 135 Ind Cas 754 (P C), 
AitorneyGejural of Canada v. Attorney-General of Ontario, 
(Proco.ss of judicial interpretation may unduly extend statutes.)] 
2. (1916) A I R 1916 P C 182 (184) : 44 Cal 769 : 44 Ind App 65 : 89 Ind 
Cas 156 (P C), Tricomdas Cooverji Bhoja v. Goiinath Jiu 
Thnhur. 

(1916) A I R 1916 P C 127 (130) (P C), Arthur John Pate v. W, C. Pate, 

(1909) 4 Ind Cas 289 (291) : 5 Low Bur Rul 94 (F B), Perchiappa Chetty 
V. Po Kin, 
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(1922) AIR 1922 All 467 (469) : 45 All 115 : 68 Ind Cas 798 (F B), Lallu 
Singh v, Gur Narain. 

(1925) AIR 1925 Rang 340 (344) : 3 Rang 549 : 90 Ind Cas 341 (F B), 
Ma Nyein v. Mating Mating. 

(1910) 5 Ind Cas 727 (728) (Mad), Official Assignee v. Arhuthnot & Go. 

(1927) AIR 1927 Mad 1043 (1051) : 51 Mad 46 : 106 Ind Cas 230 (F B), 
Narayanayi v. Theva Amma. 

(1884) 8 Bom 318 (316, 317), PrahhaJcarbhat v. Vishivanihhar . 

(1920) AIR 1920 Bom 419 (422) : 53 Ind Cas 627 (630) : 44 Bom 555, 
Muradally Shamji v. B. N. Lang. 

(1928) AIR 1928 Bom 123 (125, 126) : 52 Bom 459 : 108 Ind Cas 794, 
Vrajlal Jivandas v. V enkataswami Lingayya. 

(1917) AIR 1917 Bom 254 (258) : 41 Ind Cas 7^ (765) : 41 Bom 588 
(F B), I sap AJirnad v. Al>hraviji Ahmadji. 

(1932) AIR 1932 Bom 180 (181) : 56 Bom 200 : 1932 Cr C 239 ; 137 Ind 
Cas 188 : 33 Cri L Jour 404, IP Souza v. Emperor. 

(1917) AIR 1917 Cal 627 (535) : 41 Ind Cas 313 (321, 322) : 18 Cri L Jour 
793, Budhu Lai v. Chotti Gopc. 

3. (1921) AIR 1921 Cal 15 (29) : 48 Gal 184 : 58 Ind Cas 353 (S B), Ghandra 

Binode Kundu v, Ala Biix Dewan. 

(1915) AIR 1915 Bom 151 (191) : 31 Ind Cas 106 (148) : 41 Bom 181, 
Adfiocate General v, Jimha Bai. 

(1927) AIR 1927 Mad 636 (639) : 50 Mad 687 : 103 Ind Cas 302 (F B), 
N ar asimhasioanii v. Ve nkatalingani. 

(1922) AIR 1922 ("al 831 (333) : 68 Ind Cas 219, Isan Ghandra Bakshi 
V. Sdftiilla Sikdar. 

(1925) AIR 1925 Bom 12 (IS) : 49 Bom 99 : 84 Ind Cas 397, Secretary of 
State. V. Shantaram Naraya.ji. 

4, (1928) AIR 1928 All 629 (030) : 112 Ind Cas 73 : 51 All 237 (F B), Joti 

Prasad v. Srichatid. 

(1929) AIR 1929 Rang 41 (13) : 6 Rang 703 : 114 Ind Cas 524 (F B), 
Chidambaratn Chettifar v. N. *4. Ghettyar Firm. (Principle of 
stare decisis has far less applicability to law of procedure.) 

(1905) 29 Bom 621 (627, 628) : 7 Bom L R 614, Ma?ii I mil v. V anmalidas. 
(1903) 27 Bom 1 (12) : 4 Bom L K 688, Kashiram v. Panda. 

6. (1917) AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun 
Ro No. 104 42 Ind Cas 43 (P C’), Brtj Indar Singh v. Jjala 

Kanshi Ham. 

(1904) 81 Cal 511 (513), P ul Kumari v. G Jiayishyani Misra. 

6. (1925) AIR 1925 Cal 9G6 (969) : 87 Ind Cas 783, Girindranath Bay v. 
Kedar Nath Bid y ant a. 

(1914) AIR 1914 P C 87 (89) : 37 Mad 443 : 41 Ind App 258 ; 25 Tnd Cas 
305 (P C), LLwi V cernraff harulu v. B. Venkata Narasimha Naidu. 
(1917) AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun 
Re No. 104 : 42 Ind Cas 43 (P C), Brij Indar Singh v. Lala 
Kanshi Ram. 

(1875) 24 Suth W R 193 (195) *. 2 Ind App 219 : 3 Sar 519 ; 15 Beng L R 
383 : 3 Suther 190 (P C), Sadasivam Pillai v. Hamalinga. 

(1876) 3 Ch D 612 (615), T^ymond v. Graft. 


otherwise it would embarrass trade and commerce, affect the status 
of persons and unsettle many titles.^ Though the particular ground 
does not apply in the case of statutes of procedure which cannot be 
considered to affect any rights in property or titles,^ it is, neverthe. 
less, of great practical importance that on questions of procedure the 
law should be certain rather than that it should be logical^ and that 
there should be uniformity of decisions.^ 
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Preamble it is necessary that the Courts should ascertain the facts 

Note 15 with accuracy before turning their attention to the authorities.^ 
They should also bear in mind the rule that a decision is applicable 
only to the facts of that case^ and is only an authority for what it 

(1916) A I R 1916 All 286 (287) : 32 lud Gas 622 (624) : 38 All 280, Falia 
V. \Iatkura Prabhad. 

(1921) A I R 1921 Mad 612 (615) : 63 Tnd Gas 730, llukmani Animal v, 
N arasijnma Iyer. 

(1928) A 1 R 1928 ATad 440 (441) : 112 Ind Casii 36, Abdul Karim Saheh v. 
Lakfihmayi aswnnii. 

7. (1900) 24 Bern 407 (410) : 2 Bom Ij R 47, K abhinatdi v. Anant. 

(1926) A 1 R 1926 Mad 101 (104) ; 90 Ind Gas 410, Krishnasivami Bhaga^ 
vafai V. Thirumalai Iyer. 

(1925) A 1 R 1925 Mad 1032 (1034) : 86 Ind Gas 857, A. Venkatasuhhiah v. 
0 . T ' e n ka t as u. ham m a . 

(1925) A I R 1925 Gal 845 (848) : 52 Gal 894 : 88 Ind Gas 637 (F B), 

Becharajn Ghoiidh nri v. Purna Chandra Chatter ji. 

(1924) A 1 R 1924 P C 126 (132) : 5 Bah 92 : 51 Ind App 163 : 83 Ind Gas 
418 (P G), llari Baksh v. Bahulall. 

8. (1017) A I R 1917 Gal 2 (4) : 41 Ind Gas 353 (357) : 45 Gal 294, Syediin- 

nessa K hat an v. Amir addin. 

(1890) 14 Born 331 (346), Queen- Empress v. Chauan Dayaram. 

(1887) 9 All 528 (555) : 1887 All W N 156 (F B), Queen- Empress v. Oohar- 
dlian . 

(1916) A I R 1916 Bow Bur 114 (123) : 32 Ind Gas 641 (650) : 8 Low Bur 
Rill 306 : 17 Gri B Jour 49 (P B), Nga Mya v. Emperor. 

(1920) A I H 1920 Nag 150 (151) : 56 Ind Gas 44 (45) : 16 Nag B R 131, 
Kishanlai v. Nathu. 

(1910) 5 Ind Gas 4 (8) : 33 Alad 265 (P B), Kailasam Pillai v. Nataraja 
Thamhhirayi. 

(1918) A I R 1918 Gal 521 (522) : 41 Ind Gas 525 (527), Manindranaih 
GJinse V. Ashufosh (ihose. 

(1912) 12 Ind Gas 737 (738) : 36 Bom 140, Bagasumarji Miyaji v. Natha- 
hhax U tamram. 

(1016) A I R 1916 Nag 116 (117) : 42 Ind Gas 965 (956), Bagnial Surajmal 
V. J amnad as Potdar. 

(1929) A 1 R 1929 Bah 161(162) : 112 Ind Gas 689, Ahanl Bahim v, Ragh- 
birchayid . 

(1027) AIR 1927 All 292 (295) : 49 All 464 : 100 Ind Gas 332, Sheo Pra- 
sad Ram Prasad v. iioviyid Prasad. (Gases merely iliustirabing the 
application of the language of a statute are not binding.) 

(1926) A I R 1926 Alad 218 (222) : 92 Ind Gas 112, C angahara Saha v. 
Sxcamiyiad ha M udati, 

(1926) A I R 1926 Lah 65 (69) : 7 Lab 179 : 93 Ind Gas 344, Piiyijah 
Akhharat and l*ress Co. Bid. v. C. M. U . Otjilvie. 

(1924) A I R 1924 Cal 257 (275) : 81 Ind Gas 353 : 25 Cri B Jour 817 (F B), 
Kiyig-Eyyiperor v. Bariyidra Kumar G hose. 

(1921) AIR 1921 P C 59 (61) : 48 Cal 30 : 47 Ind App 213: 16 Nag L R 187: 
57 Ind Gas 545 (V C), Baltvant Ran v. Baji Itao. (Decision must bo 
treated only as merely declaratory of the law as it has existed.) 

(1926) A I R 1926 Alad 1038 (1039) : 49 Mad 903 : 97 Ind Gas 993 (F B), 
Board of Remniue, Madras v. Moopanna Somarazu. (Case under 
repealed Act is no authority on construction of new Act but may bo 
useful guide.) 

(1924) AIR 1924 All 851 (853) : 46 All 884 : 80 Ind Gas 72, Abdul Rahim 
V. Abdul Rahim. (A case distinguished is not treated as authority or 
otherwise.) 
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actually decides and not for every proposition that may seem to 
follow logically from it.^’ The only use of the authorities or decided 
cases is the establishment of some principle of law which the Judge 
can follow in deciding the case before him.^^ There can he no 
precedent on questions of fact and matters of discretion. Nor can 
the dicta of Judges, however eminent, be cited as establishing 
authoritatively propositions of law unless such dicta form the 
integral part of the train of reasoning directed to the real questions 
decided. 

(1924) AIR 1924 All 884 (890) : 47 All 17 : 84 Ind Cas 031, Bchari LaLL v. 
Shiv Narain, 

9. (1926) A 1 R 1926 Cal 913 (914) : 95 Ind Cas 644, Manindra Narain liny v. 
Exec'iUors to the Estate of late Bhulavi Chandra. 

(1926) AIR 1926 Oudh 316 (317): 93 lud Cas 645, Abdul G hani v. Mustafa 
Tlu&ain. 

(1927) AIR 1927 Cal 657 (658) : 104 Ind Cas 188, Satyendranath v. Charu 
Chandra. 

(1927) AIR 1927 Oudh 188 (139, 140) : 99 Ind Cas S90, Ttaj Bahadur 
Singh v. Kanhaiya Baksh. 

(1916) A i’r 1916 Oudh 80 (48) : 32 Ind Cas 291 (310), Svraj Bakhsh v. 
Mt. Sukhdei. 

(1932) A 1 R 1932 Bom 654 (671) : 56 Bern 619 : 142 Ind Cas 253, 
Bai Kesarbai v. Shiv Sangji Bhimsangji. 

(1924) A I H 1924 Cal 257 (275) : 81 lud (Us 353 : 25 Cri B Jour R17 (P B), 
King- Emperor v. Baruidra Kitmar Chose. 

(1931) A 1 R 1931 All 277 (291) ; 53 All 334 ; 132 lud Cas 401 (P B). 
Nannumal v. Hamachaaider . 

(1931) AIR 1931 All 162 (172) : 5:1 All 239 : 185 lud Cas 119 (P B), 
Anand Prakash v. Narain Das Dor Hal. 

(1929) AIR 1929 All 625 (630) : 118 Ind Cas 17 : 52 All 11 (F B), 
K ayastha and Co. Ltd. v. Sita Batn Dubey. 

(19:32) A IK 1932 All 293 (:I07) ; 54 All 646 : 138 lud Cas 465 (F B), Mt. 
Straj Eatma v , M ahniood Ali. (Judicial decisions or j)rovisions of 
another statute not in pari materia not to be considered.) 

10. (1915) AIR 1915 All 300 (:362) : 30 Ind Cas 657 (660, 662) : 37 All 496, 

B'lSal Singh v, Bahvant Singh. 

(1925) AIR 192*5 All 658 (660) : 89* lud Cas 438, In re Jaunpur Sugar 
Eacinry. (Authorities are not safe guides on question of facts.) 

(1924) AIR 1924 Cal 508 (509) : 51 Cal 124 : 80 Ind Cas 294, Sahur Biln 

V. I. small Shaikh. 

(1915) AIR 1915 V G 139 (142) (P C), The Roumanian. (The plainer the 
proposition the more diflicult it is to find a decision actually in point.) 
(1928) AIR 1928 Pat 304 (310) : 7 Pat 520 : 111 Ind Cas 57, Elizabeth 
May Toomay v. Bhu-pejidra Nath Bose. 

(1919) A IK 1919 Bom 40 (41) : 53 Ind Cas 805 (807), Gorind Barman v. 
llira Chnnd M ancharain. (Decision arising from the application 
of a rule to a set of facts is no authority for its applieatiou to another 
set of facts.) 

11. (1926) AIR 1926 Rang 109 (110) : 4 Rang 18 : 95 lud Cas 521, Mg. Saio 

\. M a Bioin Byu. 

(1928) AIR 1928 Pat 816 (317) : 7 Pat 275 : 109 Ind Cas 461, Uira Lai 
Singh v. Matukdhari Singh. 

(1928) AIR 1928 Oudh 480 (435) : 29 Cri L Jour 1009 : 112 Ind Cas 337, 
Khilawan v. Emperor. 

12. (1922) AIR 1922 Nag 1 (7) : 19 Nag L R 81 : 65 Ind Cas 786 (F B), Shea 

Narain v. Nathii. 
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Subject to the principles mentioned above, the following rules 
may be remembered : 

1. All Courts in India are bound by the decision of the Privy 
Council.^^ A considered conclusion of the Privy Council 
cannot be ignored as being obiter?‘^ 

In the case of different views among the High Courts on any 
point of law, the view of the Privy Council, even if obiter, 
is to be adopted. 

(1926) AIR 1926 All 2H0 (232) : 47 All 268 : 84 Ind Cas 714 : 26 
Cri Ij Jour 362, Bamnath v. Emperor. 

(1913) 20 Ind Cas 280 (281) (Lah), Gujri v. Sarnandar Kharis 
(1931) A I R 1931 All 162 (172) : 53 All 239 : 135 Ind Gas 119 (P B), 
Anayid Prakash v. Naraindas Dorilal. 

(1932) AIR 1932 Mad 602 (606) : 1932 Cr C 506 : 139 Ind Cas 
343 : 33 ( ’ri Ij J 765, Lakshminarayana v. Surya Narayayia. 
^933) AIR 1933 Pat 81 (83) : 12 Pat 188 : 142 Ind Cas 617, 
Dhanukdhari Prashad v. Itaviadhikari, (Obiter dictum of 
Division Bench must bo treated with respect.) 

(1033) AIR 1933 Lah 159 (160) : 1933 Cr C 304 : 144 Ind Cas 67 : 
34 Cri li Jour 679, Emperor v. Kalii. (Obiter has great value 
if reasouing is cogent and convincing.) 

(1933) AIR 1933 Bom 132 (135) : 57 Bom 278 : 143 Ind Cas 381, 
Sanndatti Yellama Municipality v. Shripad Bhat Seshbhat. 
(Opinion of Legal Remembrancer irrelevant.)] 

13. (1925) AIR 1925 P C 272 (279) : 28 Oudh Cas 352 : 52 Ind App 398 : 47 

All 883 (883) : 91 Ind Cas 370 (P C), Mata Prasad v. Nageshar 
Sahai. 

(1927) AIR 1927 Bom 157 (158) : 51 Bom 231 : 101 Ind Cas 155, Ninga- 
ppa M arbasappa v. Gayanji Pomaji, 

(1926) AIR 1926 Nag 49 (50) : 90 Ind Cas 210, Ghoturani BJiikraj v. 
Narayan. (Privy Council in laying down a principle only declares 
what has always been the law.) 

(1928) A I R 1028 Bom 130 (133) : 52 Bom 385 : 108 Ind Cas 501 : 29 
Cri L .lour 403, Emperor v. Ismail Khadirsab. 

(1915) A I R 1915 All 360 (364) : 30 Ind Cas 657 (662) : 87 All 496 : 13 All 
L Jour 594, liisal Singh v. Balioarit Singh. 

(1915) AIR 1915 Mad 833 (835) : 20 Ind Cas 546 (519) : 38 I\Iad 911, 
K ariadan Kumher v. British India Steam Narviation Co. Ltd. 
(Even if the decision is not given in an appeal from an Indian 
Tribunal.) 

(1927) A I R 1927 IVlad 261 (263) : 99 Ind Cas 700, Koragalwa v. Jakri 
Bcary. (Holds that Privy Council decision not on appeal from India 
is not binding.) 

14. (1925) A I R 1925 Oudh 94 (95) : 27 Oudh Cas 161 : 83 Ind Cas 1044, 

Jokhu Pandey v. Mata Prasad Tv wary, (Considered propositions 
laid down by Privy Council cannot be treated as obiter.) 

(1921) AIR 1921 Low Bur 37 (41) : 11 Low Bur Rul 163, S. C. Das Gupta 
V. The Burma Railioays Go, Ltd. (('onsidered dictum of Privy 
Council though obiter must be allowed weight.) 

(1916) AIR 1916 Cal 693 (696) : 30 Ind Cas 465 (469) : 16 Cri L Jour 641, 
Bamsubhag Singh v. Emperor. (Even general remarks are binding.) 
(1915) AIR 1915 Mad 208 (209) : 12 Ind Cas 389 (390) ; 37 Mad 22, 
Alagaraya Goundar v, Meenakshi Naidu. (Decision on mixed 
question of law aud fact carries great weight.) 

15. (1926) AIR 1926 Nag 154 (155) ; 89 Ind Cas 178, Atmaram v. Pandu. 

(Different views possible on point of law — That view expressed by the 
Privy Council oven as obiter should be accepted.) 
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2. A single Judge of the High Court is bound by the decisions of a 

Bench of two or more Judges^® and a Bench of two or more 
Judges is itself bound by the decisions of the Full Bench 
of the same Court until they are expressly dissented from by 
the Privy Council or reversed by another fuller Bench. 

3, The subordinate Courts^^ are bound to follow the rulings of 

the High Court to which they are subordinate, and, in the 
absence of such rulings, they should follow the rulings, if any, 
of the other High Courts. 

16. (1925) AIR 1925 Mad 441 (442) : 86 Ind Cas 747, Nayan Kuity v. Kathiri* 
(1891) 14 Mad 186 (101) (F B), Suhbayya v. Krishna. 

(1924) AIR 1924 Cal 733 (738) : 51 Cal 588 : 81 Ind Cas 721, Nandalal 
Enyv. Q nr iipada Haidar. (Judge on Original Side not bound by 
Division Bench on Appellate Side.) 

(1883) 9 Cal 604 (607) : 13 Cal L R 142, Oriental BariJc v. Gohind hall. 
(Decision of Appellate Bench should receive respectful consideration- 
from a single Judge on Original Side.) 

(1921) AIR 1921 Cal 169 (171) : 48 Cal 69 : 60 Ind Cas 406, Virjihan Das 
Biseswar Lai. (But a decision of a single Judge is not binding on 
another single Judge though entitled to respectful consideration.) 
(1916) AIR 1916 Cal 689 (689) : 30 Ind Cas 681 (683) : 42 Cal 1140, 
Chaiirarn v. Bridhi Chand. (Original Side decision is binding on 
another single Judge on the same side, but is not binding on tludges 
in appeals from the Original Side.) 

(1932) AIR 1932 All 188 (189) : 54 All 416 : 1932 Or C 204 : 84 Cri L. 

Jour 18 : 140 Ind Cas 150, Ali Husain v. Lachmi Narain. 

(1933) AIR 1933 Pat 38 (39) : 11 Pat 697 : 141 Ind Cas 154 : 1933 Cr C 
54 : 34 Cri L Jour 118, Kuldip Das v. Emperor. 

17. (1907) 34 Cal 736 (741) : 11 Cal W N 613 : 5 Cal L Jour 569, Kishun 

Pershad v. Teppan Pershad. 

(1927) AIR 1927 All 244 (24-4) : 99 Ind Cas 762, Ananira7n v. Khushal 
Singh. 

(1867) 7 Suth W R Civ 277 (278) : Bong L R Sup App 43. Chundcr Kant 
BhuttacharjeCf In re. (Full Bench case is binding on single 
Judge.) 

(1921) AIR 1921 Oudh 217 (219) : 24 Oudh Cas 361 : 65 Ind Cas 980, 
Sri Pal Singh v. Jagadish Narayan. (Considered dictum of Full 
Bench should not be ignored as being obiter.) 

(1918) AIR 1918 Cal 952 (954) : 41 Ind Cas 561 (565) : 45 Cal 259, Bejoy 
Singh v. Krishna Behari. (Even obiter dicta of Full Bench deci- 
sion should not be usually departed from if they arc acted on for 
any length of time.) 

(1928) AIR 1928 Bom 130 (133) : 52 Bom 385 : 108 Ind Cas 501 : 29 Cri 
L Jour 403, Emperor v. Ismail. (Practice of Bombay High Court 
is that no Bench has power to bind all other Benches as to the prac- 
tice to Ixi adopted in cases coming Udore them.) 

(1913) 21 Ind Cas 650 (651, 652) (Mad), V enkatanarayana v, Venkata 
Narasimha. (Power of Division Benches.) 

18. Sec Section 3 of the Civil Procedure Code for definition of Subordinate Courts. 
(1906) 28 All 62 (71, 72) : 2 Cri L Jour 395 : 2 All L Jour 498 : 1905 All 

W N 184, Emperor v. Deni. 

19. (1915) AIR 1915 P C 15 (17) : 37 All 359 : 42 Ind App 155 : 29 Ind Cas 

617 (P C), Puttu Lai v, Mt. Parhati, 

(1891) 15 Bom 419 (422), Sioamirao v. Kashinaih Krishna. 

(1893) 17 Bom 565 (558), Balajee Ganesh v. Sakharam. 

(1911) 12 Ind Cas 442 (443) : 1911 Pun Re Rev No. 3, Chailu v. Man 
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Preamble 4, Where there are conflicting rulings both binding on the Court 

Note 16 and they cannot be reconciled, the authority which is at once 

the more recent and more consistent with general principles 
and equity should prevail. 

5. In a matter which is open to divergence of view among various 
High Courts, the Court should iollow its own cursus curim 
unless it is of opinion that the former decisions of the 
Court are clearly wrong. 

Singh. (Kovoriue C-ourts must follow rulings of Financial Oommis- 
sionors.) 

(1911) 11 Ind Cas 792 (79:1) : 12 Cri L Jour 148 : (1911) 1 Upp Bur Bui 87, 
Nga Thd.n Kin v. Emperor . 

(1898) 2.5 Cal 488 (491) : 1 (’al W N 172, Mohammad Tlady v, Sxoee 
Che a nr/. 

(1919) A I H 1919 Pat 293 (290) : 51 Ind Cas 496 (499) : 4 Pat U Jour 565, 
Karnata Prasad v. Ham Chandra Prasad. 

(1920) A I R 1920 Mad 652 (652) : 59 Ind Cas 414 (415) : 22 Ori L Jour 110, 
Adep'U fleddi v. K. llamayya. 

(1916) AIR 1916 Mad 747 (749)’ : 30 Ind Cas 927 (929), Bangarayudu v. 
Perayija. (Opinion of the majority of the Full Bench and nob of 
the dissenting Judge to be followed.) 

(1915) A I R 1915 Mad 613 (613) : 26 Ind Cas 475 (476), Narayanaswami 
V. Knniuri llamayya. 

(1884) 10 Cal 82 (84) : 13 Cal L R 256, Korban Ally Mirdha v. Sharoda 
Prosad Aich. 

(1878) 3 Cal 696 (701) : 1 Cal L R 577, Prosiinno Coomoree v. Sheikh 
lint ton. 

(1918) A I K 1918 Nag 2:17 (238) : 46 Ind Cas 902 (903), Mf. Puhvi Bai v. 
Mt, Ansiii/a. 

(1920) A I R 1926 All 346 (349, 350) : 48 All 432 : 98 Ind Cas 376, Baxn 
Sakai V. Mad an Hal. 

(1915) A 1 R 1915 liow Bur 94 (95) : 20 Ind Cas 709 (709), Ma Thin Htnn 
V. Ma limn Tkrt. 

(1923) A 1 R 1923 All 392 (393) : 4.5 All 425 : 74 Ind Cas 778 (F B), Yad 
Ham V. Sunder Singh. 

(1916) A 1 K 1916 Mad 421 (422) : 28 Ind Cas 982 (982), Parasu Pattar v. 
V enkatachala Pattar. (Subordinate Court is bound by finding of 
a higher Court.) 

(1925) AIK 1925 Mad 261 (262) : 48 Mud 693 : 85 Ind Cas 297, Hamri^ 
swami v. Chandra Kotayya. 

(1923) AIK 1923 All 231 (231) : 65 Ind Cas 511, Badri Prasad v. Mohar 
Sing h . 

20. (1880) 5 App Cas 787 (798), Campbell v. Campbell. 

(1911) 9 Ind Cas 173 (176) (F B) (Mad), Siiryanarayana v. Sarahaya. 
(But as f.ir as possible the authority of former decisions ought to bo 
supported and later decisions must, whenever possible, be treated as 
interpreting and limiting the application of earlier cases.) 

(1897) 24 Cal :10 (34) ; 1 Cal VV N 8, Esoof llasshim v. Fatima Bihi. 

(Later inconsiste«|t statute to be followed.) 

(19:12) AIR 1932 Cal 560 (551) : 1932 Cr C 5.50 : 139 Ind Gas 217 : 33 Cri 
Ij Jour 724, Charles Johns v. Emperor. (Judgment of Division 
Benches reported in unauthorised reports were preferred to one by single 
Judge in authorised reports.) 

21. (1926) AIR 1926 Mad 530 (531) : 49 Mad 302 : 100 Ind Cas 385, Satya^ 

narayana v. G. Venkatarao. 

(1927) AIR 1927 Mad 288 (289) : 50 Mtid 403 : 99 Ind Cas 677, Mathrm- 
handi Kannan v. T. Pakkutti, 
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16. English and American decisions. — English and Ame- 
fican decisions are not precedents and are not binding as authority 
upon Courts in India not administering English lawd They may, 

(1927) AIR 1927 Rang 4 (14) : 4 Rang 313 : 98 Ind Cas 52G (F B), Ma 
Mya V, Ma ThHn. (Rangoon High Court not boujid to follow tho 
decisions of the Lower Burma Chief Court, but Subordinate Courts 
are bound by the authorised reports of Chief Courts.) 

(1928) AIR 1928 Pat 410 (419) : 7 Pat 690 : 110 Ind Cas 469, Unifshwar^ 
dhari v. Ncraaji Siyigh. (Patna High Court will not depart from 
C'/irsus car ice established in (’alcutba.) 

(1928) A I R 1928 l*at 641 (649) ; 7 Pat 613 : 111 Ind Cas 84, Blmhane- 
shwari v. M anirkhan. (Do.) 

(1917) AIR 1917 Pat 575 (576) : 40 Ind Cas 517 (518), Mcihaviaija Prasad 
Sincjh V. Mt. Siikhdiya Kuar. (Do.) 

(1920) AIR 1920 Pat 419 (420) : 54 Tnd Cas 673 (674) : 5 Pat L .lour 23 : 
21 Cri I; .lour 145, Padaratk Sing/i v. Hatn.n Sincjh. (Do.) 

(1918) A r R 1918 Pat 91 (92) : 44 Ind Cas 146 (148) : 4 Pat L Jour 38, 
Krishnalal Jha v. N andeshxoar J ha. (Do.) 

(1918) AIR 1918 Pat 877 (377) : 46 Ind Cas 137 (138) : 3 Pat li Jour 377, 
M ahabir P'rasad Sincjh v. Anup Narain SingJi. (Do.) 

(1918) AIR 1918 Pat 457 (457) : 45 Ind Gas 203 (203) : 3 Pat L Jour 285, 
Khoda Piukhsh v. Bahdur AH. (Do.) 

(1929) AIR 1929 T.ah 174 (175) : 118 Ind Cas 434, Lachhman Sincjh v. 
Naman. (Exact decision of (Jiief Court should be preferred to that 
of High ( 'ourt if it is not direct.) 

(1927) AIK 1927 Sind 225 (226) : 303 Ind Cas 440 : 22 Shid I) R 82, 
S(>vakra)u. v. Culani Shah. (Sind Buther Court judgments are not 
binding on Judicial (.’ommissioner’s Court.) 

(1927) A I R 1927 Ondh 1 (2) : 9S Bid Cas 742, M a.habir Per shad v. Sc>cre- 
iari/ of Staie. (Dudh Judicial (’ommissiouer’s Court decisions are not 
linding on the Chief Court.) 

(1926) A I R 1926 Oudh 367 (367) : 95 Ind Cas 283 : 27 Cri P Jour 763, 
Slceo Balak v. PHitpernr , (Do.) 

(1926) A I R 1926 Oudli 5H (544) : 97 ind C-as 581, P)ama Bin v. Fa/r-and 
Bnssain. (Do.) 

(1928) AIR 1928 Sind 166 (167) : 29 Cri L Jour 1033 : 112 Ind Cas 361, 
(iobind Rcziii v. .Frnpcrror. (Bombay High Court decisions are con- 
sidered by the Sind Judicial Commissioner’s (5:>urt as of more 
authority than those of tlie other High Courts.) 

(1924) A I R 1924 Sind 75 (83) : 17 Sind L R 133 : 83 Ind Cas 353 (F B), 
Gnnais (Ui. v, Amannial Tulsidas. (Bind .Tudicial (Commis- 
sioner’s t5)urt have groat deference to the decisions of the Bomba}' 
nigh Court.) 

Note 16 

1. (1918) A I R 1918 P C 11 (20) ; 45 Cal 878 : 45 Bid App 73 : 47 Bid (Jas 513 
(P C), Imambandi v. Haji M iitsaddi. 

(1883) 7 Bom 341 (359) : 7 Ind Jur 656 (F B), ^lirn Nathaji v. Jorna Kashi 
Nath. (English decisions are not prece^nts but afford useful analo- 
gies.) 

(1920) AIR 1920 Mad 427 (432) : 53 Ind Cas 218 (221) : 42 Mad 8'21 (F B), 
Seenincidaii v. Muthuswami Pillai. 

(1912) 16 Ind Ca.s 601 (606) (Mad), Muthiihrishnier v. Virn,ra(jhava Ayijar , 
(Hreat care is to be taken in applying to India English rules with re- 
gard to equitable rights.) 

(1918) A I R 1918 Mad 700 (701) : 40 Ind Cas 126 (127), Najanatha v, 

Lim. 7 
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Preamble however, be referred to with advantage as affording analogies in the 
Note 16 following cases : — 

1. Where an Indian statute has been passed in the same terms 
and on the same lines as those of an English statute and 

Suhramrinia, (F^nglish law to be followed only if in conformity with 
justice, equity and good conscience.) 

(1923) A I R 1923 'Bum 321 (350) : 47 Bom 843 : 77 Ind Cas 654 (F B) , 
Alfred Wil/Ansnn v. G. E. N. WUl'inson. (English judgmerdts aro 
in no better position than the opinion of eminent jurists.) 

(1924) A 1 R 1924 Cal 405 (408) : 51 Cal 62 ■ 80 Ind Cas 317, Chand Mull v. 
D(‘hi Chand. 

(1924) A 1 R 1924 Cal 8G4 (867) : 51 Cal 745 : 84 Ind Cas 154, Brojalal v, 
Shcirajti Bala Debi. 

(1924) A J R 1921 T.ah 513 (522, 524) : 5 Iffih 147 ; 81 Ind Cas 686 (F B). 
I ice V. Lee. (Law of the land to be obeyed in preference to laws of 
otlier countries.) 

(1924) A I R 1924 P C 40 (41) : 51 Ind App 28 : 51 Cal 304 : 80 Ind Cas 
1038 (P C), India General NavU/ation and Railway Co. Ltd. v. 
Dhekari Tea Co. (Reference to Englisli cases unnecessary on points 
under' Indian law.) 

(1927) A I K 1927 All 246 (251) : 49 All 353 : 100 Ind Cas 749, Secretary 
of State V. Mohammad lainail Khan. (Indian statute — Reference 
to English cases is likely to lead to misunderstanding.) 

(1927) A 1 R 1927 Mad 988 (990) : 50 Mad 961 : 105 Ind Cas 804, SannL 
dJiiraju Subharayudu v. Secretary of State. (Americari decision.) 

(1927) A I H 1927 Rang 183 (186) : 5 Rang 212 : 102 Ind Gas 878, Munici^ 
2)al Oorporationy Ranyoon v. Sooratee Bara Bazaar Go. Tdd, (Do.) 

(1927) A I R 1927 Sind 130 (131) : 100 lad Gas 204 : 23 Sind L R 137 
(F B), Firm of (Likal Das v. Lachmandas. 

(1900) 28 C'al 171 (175) : 5 Cal W N 307, Sourendra Mohim v. Siromoni 
Dohi. 

(1913) 19 Ind Cas 12 (16) : 36 Alad 544 (F B), Annapoor7iainm.a v. 
Akka-yya. (English cases are no precedents bub may be referred to 
as explanatory of Indian statutes whicli are usually based on those 
decisions.) 

(1895) 18 Mad 88 (91) : 4 Mad L Jour 205, Damodara Mudaliar v. Secre- 
tary of State. (English law referred to.) 

(1897) 20 Mad 97 (iOS), Kondayya Cketty v. Narasiuihulu Chetty. 
(English cases can be referred to if law is same.) 

(1926) AIR 1926 Mad 357 (358) : 93 Ind Cas 271, Rarnachandra v. San- 
kara Ayyar, (Indian stattute clear — Reference to English cases is 
of no use.) 

(1915) A I K 1915 Bom 22 (23) : 28 Ind Cas 946 (947) : 39 Bom 472, 
Tiniangowda Venkanyowda v. Benepyowda Ghhenap jowda. (Ex- 
press words of Indian statutes cannot be' overridden by English 
rules.) 

(1909) 1 Ind Cas 829 (831) : 36 Cal 354, Burn & Go. v. Golin McDonald. 
(English authorities not useful in dealing with codified law in India.) 

(1870) 7 Bom H C R Cr |9 (41, 42) (F B), Rag v. Skowdar Ghenar. 

(1885) 8 Mad 175 (11 S)^ ^Parvathi v. Mannar. 

(1892) 15 Mad 414 (415) : 2 Mad L Jour 142 : 1 Weir 688, Hays v. 
Ohristian. 

(1904) 27 Mad 531 (534) : 1 Weir 417 : 14 Mad L Jour 155 (F B), Suri 
Venkatappayya Sastri v. Madula V ekanaia. 

(1910) 34 Mad 29 (38) : 6 Ind Cas 313 : 11 Cri L Jour 310, In re Two 
Second Grade Pleaders. 

(1903) 30 Cal 36 (76) : 7 Cal W N 249, Ezra v. Secretary of State. 
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the latter has been authoritatively construed by English 
decisions.'* 

(1909) 1 Ind Ciis 738 (738) : 36 Oal 166, Narendra Lai Khan v. Emperor. 
(1922) AIR 1922 Cal 69 (62) : 49 Cal 682 : 67 Ind Gas 177 ; 23 Ori L .Tour 
353, Barn Sayar Mnndal v. Alek Naskar. 

(1919) AIR 1919 Oal 512 (513) ; 46 Ind Gas 513 (514) : 46 Oal 207 : 19 
Cri L Jour 737, Beni Madhab Kundu v. Emperor. 

(1872) 9 Bom H C K 358 (368), Uetj v. Navroji Dadahhai, 

(1899) 26 Cal 653 (665, 666) : 3 Cal W N 551 (F B), Oirish Ghunder Milter 
V . J at ad h a r i H a d hu h ha ? i . 

(1896) 26 Cal 612 (522) : 1 Cal W N 256 (F B), Queen-Empr ess v. Abbas Alt, 
(1894) 21 Cal 262 (26J), C. IC. Griffiths v. TeHa DosadJi. 

(1881) 6 Cal 491 (495, 496), Empress v. Nobo ( I opal Bose. 

(1871) 15 Bufch \V R 69 (79, 80), .Tn rc Ameer Khan. 

(1877) 1 Bom 610 (619), Beg v. JJanmanta, 

(1933) AIR 1933 P C 145 (147) : 60 Ind App 196 : 60 Cal 1029 : 143 Ind 
Cas 146 (P C), Bejoy Singh J>udhuria v. Commissioner of Income- 
tax, Calcutta, 

[See (1904) 27 Mad 561 (557, 572) ; 14 Mad l i Jour 248 : 1 Weir 
386, A 71)10 Ku rnar-u PUlai v. Muthu Papal. 

(1910) 7 Ind Cas 629 (630) : 38 Cal 75, Emperor v. Surend'fu Nath. 
(1910) 8 Ind Cas 119 (122) : 38 Cal 96, Emperor v. Chaturblmj Sahu. 
(1911) 12 Ind Cas 273(280,281) : 39 Cal 164, In re iindoiph Stallman. 
(1866) 5 Suth W R Cr 80 (80) : Beng Ii R Bup Vol 459, Queen v. 
Elahec Bur. 

(1866) G Buth W R Cr 21 (30) : Hong L .R Suji Vol App 11, Queen v. 
K hyronlah. 

(1881) 5 Boin 338 (350 to 362) (F B), Empress v. Moorga Cheity.'] 

2. (1885) 7 All 41 (50, 51) : 1884 All W N 258, Queen-Enipress v. Ghulei. 
(1873-74) 23 Butli W K 314 (319, 320) : 2 Ind App 169 : 3 Bar 456 : 15 Bong 
L R 83 : 3 Suther 106 : 6 Alad II C R 310 (PC), Kathamina Nachiar 
V. Dorasi)i(ja Tevar. 

(1918) AIR 1918 C4il 467 (470) : 44 Ind Cas 233 (236) : 45 Cal 138, Prcfnsuk 
J)as V. Udai Jlani. 

(1915) AIR 1915 Lah 405 (406) : 28 Ind Cas 53 (53) : 1915 Pun Re No. 54, 
Piari Singh v. Pesha war Bank Ltd. (Com^ianies Act.) 

(1913) 18 Ind Cas 997 (1001) (Mad), Lnrelock emd Lewes v. The Malabar 
Timber and Sau^ Mills hhnited. 

(1021) AIR 1921 I.ah 134 (135) : 2 Lah 239 : 64 Ind Cas 129 : 22 Cri L 
Jour 737, Joti Prasad, v. Emperor. 

(1921) AIR 1921 iMad 524 (527) : 44 Mad 718 : 64 Ind Gas 682, Chief Com- 
missioner of Income-tax v. North Ananthapui' Gold Mines Ltd. 
(1917) A I R 1917 Mad 525 (532) : 35 Ind Cas 942 (948) : 39 Mad 250, Mer- 
cantile Ba7ik V. Official Assignee. 

(1933) A I R 1933 Pat 19{i (199) : 12 Pat 216 : 146 Ind Cas 56, J. //. Pattisnn 
V. PAndhynJ >ebi. (The Indian Interest Act and Lord Ten derden’s Act.) 
(1896) 20 Bom 617 (622) ; 1895 Cr Reg 32, Municipality of Bombay v. 
S hapurji Dinsha. 

(1892) 16 Bom 414 (433), Queen-E?)), press v. Vaji Bam. 

(1892) 16 Bom 269 (272), In re Gulahdas. 

(1870) 7 Bom IT C R A C 64 (66), Haniahai v. Banum ji. 

(1928) AIR 1928 Lah 609 (625, 626) : 9 Lah 701 : 111 Ind Cas 175 (F B), 
Khan Ohul v. Lakha Singh, 

(1918) AIR 1918 Cal 858 (862) :i41 Ind Cas 944 (946, 949) : 45 Cal 111, 
Bamendranath Bay v. Brojendra Nath Dass. (English decisions of 
high authority arc, in practice, though not in theory, binding on 
Indian Judges in such cases.) 
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2. Where an English or American decision is based upon general 
legal principles recognised by the laws of all civiliseil 
countries.* 


(1932) AIR 1932 Bom 344 (350) : 138 Ind Gas 824 : 57 Bom 023, Bhimuji 
JJibliut mal v. Chiinnilai . (Oo.) 

(1883) 9 Cal 371 (374) : 11 Cal Ji K 52*2, Mann Mia v. Empress, (Eiigli,.b 
decisions in support of view taken of the Code may be reforrt'd to.) 
(1898) 25 Gal 512 (522) : 1 (bil W N 255 (F B). Quceti-Ent press v, Abbas Ah. 
(Fo.) 

(1901) 28 Cal 211 (217): 5 Cal W N 169, Qffri'n-Empress v. Dale Cahind. (Do.) 
(1925) A I R 1925 Cai 013 (615) : 80 Ind Cas 213 ; 20 Cri D Jour 725, 
G unanaada Dhone v. Slianti Pralcash Nandi, (Do.) 

(1914) A 1 K 1914 Mad 139 (140) : 38 Mad 797 : 24 Ind Gas 957 : 15 Cri C 
Jour 549, V eakataraina Iyer v. Sivaiinyial ha Iyer. (l>o.) 

3. (1922) A I 11 1922 Pat 104 (100) : 1 Pat 371 : 00 Ind Ca.s 801, Jayat 
Mohun \ . Kali Pado Gosh. (Principles of justice, equity and good 
conscience for instance.) 

(1874) 22 Suth \V R 279 (281) : 1 Ind App 304 : 3 Sar 391 : 14 Bcug L R 
209 : 3 Slither 30 (P C), Madras Hail loay Oo. w Aainindnr of Car. 
veDiayarain . 

(1888) 10 Cal 077 (082) : 10 Ind App 44 : 5 Sar 309; 13 Ind Jur 135 : K and 
J 111 (P C), Nandi Singh v. Sitarain. 

(1883) 7 Pom 341 (350) : 7 Ind Jur 056 (F B), Sira no thaji v. d oinaJaisi- 
noth . 

(1920) AIK 1920 Pat 705 (707) : 50 Ind (’as 344 (340), Brahinanand \ . 
Ihind. Bahadur Singh. (Except as rules of justice, e(]uity and good 
conscieuce, rules of Ckmimou Law in England do not apply to India.) 
(1920) A I U 1920 Nag Ml (145) : 55 Ind (kis 152 (153), Keshn Mal \. Mi. 

Kadhai. (to g. rules of justice, equity and good conscienee.) 

(1880) 5 Snth \V U ('r 80 (92) : Beng Ij R Sup Vol 459, Qneen \. Elahev Gvr. 
(1911) 11 Ind Cas 311 (312) : 38 Cad 880, Jolnpjan v. Bhola Nalh. 

(1919) A I R 1919 Cal 512 (513) ; 4(i Ind Cas 513 (514) : 40 Cal 207 : 19 ( ri 
L Jour 737, Jieni Madhab v. E niperor . 

(1900) 24 Bom 423 (420) ; 2 Bom E R 52, Quecn-E ni press \ . Tyabali. 

(Rules of interpretation— Euglish decisions a good guide.) 

(1870) 4 Bom 82 (85), In re Jagjiran Nana Bhai. (Do.) 

(1890) 14 Bom 180 (183), Queen-Empress v. llan Lull. (Do.) 

(1890) 14 Bom 2(>0 (200) (E B), Queen-E m press v. Nana. (Do.) 

(1891) 15 Bom 505 (510), Queen-Empress v. Sarya. (Do.) 

(1871) 15 Snth W R Cr 78w-, Qnee.n -Em press v. Naluideep. (Do.) 

(1871) 10 Suth \V Cr 28 (30, 32, 33, 35) : 7 Beng R 501, Empress v. 
Bi I olanat li. { Do , ) 

(1893) 21 Cal 392 (399), Mohar Sheikh v. Queen-Empress. (Do.) 

(1901) 24 Cal 881 (883) ; 1 Cal W N 042, Tutsi v. Sweeney. (Do.) 

(1898) 25 C-al 333 (338) : 2 Cal W N 11, Deputy Legal J lemeinhrancer v. 
A Inn ad AH. (Do.) 

(1870) 7 Bom 11 C R 39 (44) (F B), Reg v. Showdar Ghenar. (Do.) 

(1890) 20 Bom 017 (623) ; 1895 Cri Reg 32, Municipality of B wibay v. 
Shapurji Dinshn. (Do.) 

(1903) 7 Cal W N 883 (886), Bijoyendra Ball v. Emperor. (Do.) 

(1903) 7 Cal W N 853 (858), Nani Lai v. Corporation of Calcutfa. (Do.) 
(1893) 3 Mad 11 C R App XI (XII). (Do.) 

(1870) 5 Alad II C H 277 (279), Reg. v. Danoghue. (Do.) 
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But it must bo applied with reference to Indian conditions.'* 

3. Where the point is a novel one and there is, no precedent 
in India dealing with it.*' 

17. Reference to English law. — Where tlie law is codified 
the Courts must construe the Code according to the wording thereof. 
It is not open to them to ignore the enacted law and apply a rule or 
principle derived from the English law.^^ 

The proper meaning, therefore, of a positive enactment of the 
Indian Legislature must be ascertained from the language of that 
statute uninliuenced by the English law on which it may bo 
founded/ or by decisions of Courts in England which are based upon 
statutes altogether different in language" and upon a different 
system of the law.'^ The policy of the law of limitation in England 
is difi’eront from that adoj^ted in Section 3 of the Indian Ijirnitation 
Act. Thus in England the law of limitation comes under the 
category of those rules, whether created by statutes or l)y the Com- 
mon Law, which exist for the benefit of the parties and which 
allow the plea of minority to be waived by the iiersons entitled to 
the benefit thereof. .But according to the Indian Act the rule of 


Preamble 

Notes 

16—17 

Note 17 


(.1871)) 2 ]\Iad 862 (869, 870), Jh'anson v. M iiyiicipal Cor poraiioji. (Do.) 
(1888) 6 32 (86), Sithapathi Nayudu v. Qharfi. (Do.) 

(1908) Sti ('ill 84 (48) : 11 ('al W N 988 : (> (kl 1. Jour 278 (F B), Kripa 

Sindhic v. Ananda Sunday i Dehi. 

(1916) A I R 1916 Horn 193 (194) : 88 fuel Gas 724 (725) : 41 Bom 890, Wil- 
fred 11. Pad fie ft V. Jeinishetji I formnsji. 

]. (1928) A T R 1928 Mad 28 (28) : 101 lud Gas 886, M umsweLiwiv . Vedacha.la. 

(1924) A I R 1924 Gal 240 (242) : 50 Gal 667 : 88 Ind Gas 757, Sunder Mull 

\. J,aelhi( Pam Kahu llmu. 

(1881) 5 Bom 888 (802, 863) (F B), Empress v. Moorya ClieUy. 

0 . (198:1) A T R 1988 .All 70 (71) : 54 All 1041 ; 143 lud Gas 409, Mf. SabreUan 

V . P 1 1 an pa t C ad ar iya . 

Note 17 

la (1925) A I R 1925 P C 1 (8) : 52 lud App 40 ; 52 Cal 197 : 26 Gri L Jour 
i31 : 85 lud Gas 47 (P G), Barindra. Kuaneir (I hash v. Emperor. 
(1932) A I R 19;i2 All 18 (22) : 1032 Or C 27 : 58 All 642 : i:46 Ind Gas 91 : 
38 Gri .L Jour 236, Emperor v. Joti Preisad (lupta. 

1. (1928) A I R 1928 P C 2 (4) : 107 lud Gas 14 : 55 Ind App 18 : 7 Pat 221 

(P G), Mi. Jlamanandi Kuar v. Mt. Kalavathi Kuer. 

(1851) 5 Moo Jnd App 284 (250) : 8 Aloo P 0 4: 1 Sar 423 (P G), 
Her Hiyhness liuckynalmi/ee v. Tnillaohhay Mnttichunel. (Be- 
fore enactment of Indian statutes of Limitation, the English 
statute was held to be applicable.)] 

2. (1933) A I R 1938 Cal 325 (327) : 60 Cal 87 ; 143 Ind Gas 315, Umesh Ohan- 

drei V. Jlemanga Chandra. (Sections 19 and 20 of Limitation Act.) 
(1929) AIR 1929 Sind 140 (143) : 116 Ind Gas 581, Neyiomal Jianial v. 
CJ heindunial Assamanal. 

3. (1932) AIR 1932 Alad 516 (518) : 138 lud Gas 632 : 55 Mad 758, 

Muthu Chetiiar v. Muthuswami Aiyaiujar, 
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Notes 

17—19 


Note 18 


Note 19 


limitation cannot be waived.* Again, the law of limitation iu 
England is variable. A distinction in its operation is recognised 
between the Equity side and at Common Law. The question varies 
also with the nature of property. Ladies or acquiescence forms 
sufficient bar to actions in proyier cases. In India, however, the law 
of limitation is definite and inflexible and mere laches is no bar.^ It 
therefore follows that rules and principles derived from the English 
law^ are not to be generally applied in interpreting the Indian Limi- 
tation Act. 

18. Acts in pari materia. — Acts in pan 'materia may be 
treated as forming one Code and read together, but when this is not 
so, the construction put upon the one cannot be relied upon as a 
guide to the construction of the othor.^ The Civil Procedure Code 
and the Indian Limitation Act are the two great Procedure Codes 
in India and being in %)ari materia are, generally speaking, to be 
taken as forming one system, interpreting and enforcing each othc3r.*^ 
Where, however, tlie definition of a word in tlio Ijimitation Act is 
by law governed by the (Jeneral Clauses Act, it is not cornpotonl to 
import a meaning of the same word from other statutes like the 
Civil Procedure Code.*^ 

19. Technical terms. — There is a distinction between the 
interiu’atation to be put on popular language and the interiu'otatioa 
to be put on technical expi*essions used in legislative enactments. 
Words not used in technical sense must receive their popular and 
ordinary iiieaning,^'*' In the latter case, the expressions being terms 
of art rriiist ho construed in the light of t he meaning given to them 
in cognate oi’ contemporary enactments. The words “a suit to 

4. (J88C.) 8 All 475 (.181) ; 1886 All W N 238, iM anulLU Lai v. Kandhai Lai. 
(Per JMohaiiimad J.) 

6. (1864-65) 2 Mad 11 C K 270 (272, 275), ILuidamaithidaiif v. Lh'imma Leddij. 

(1879) 4 Cal I. li 577 (580), tykeikli Ailij Jlossain v. Shf-ikh M uiilear Hoss- 

Note 18 

1. (18S0) 4 Ikmi. 515 (52r>) {i*’ 11), Dayarlt rmd v. .//< ?//. {l.'ho (5.*urt-focs 

Acl and 1. imitation Act, not itari raatiyria.) 

(1899) 22 I\l:id 494 (502, 50B) : 9 Mad J. Jour 87, v. Fathunia. (Do.) 

2. (1925) A I 1925 Pa.t 1 (8) : 8 Pat 871 : 78 lud C’a? 200 (F B), Balmukamd 

kJarwariv. liasania Kiunari. (Per Das 4.) 

(1931) A I R 1931 Pat 241 (246) : 133 Ltd Gas 337 : 10 Pat 670 (F B), 
hini Prafiad Sin fh v. llaanasray Pras id. (Per Jwala Prasad J.) 
t-See aPo (1882) 5 Mad 141 (143.\l44), Knnhi v. Seahayiri.] 

[See however (1924) A I K 1924 Rang 145 (147) : 1 Rang G04 : 79 
lud Gas 755, K. E. A. K. Ahmad Sakib v. M. K , Fakir Mo- 
hammad. -llowther. (“ Cause of action ” in Civil P. 0. should 
not be construed as in the LirnituLion Act, or English law.)] 

3. (1915) A 1 R 1915 Nag C>9 (69) : 11 Nag L R 18 : 27 Ind Gas 935, Murlidhar 

V. Mulu. (** Moveable property’* in Article 29 not to be defined as in 
the Civil I’. C.) 

Note 19 

la (1880) 12 Oal 559 (563), Goluck Chandra v. Ifarapriah DeU. 
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obtain a declaration ” in Article 118 of the Limitation Act of 1877, 
for instance, relate to Section 42 of the Specific Relief Act enacted 
previously in the same year as the Limitation Act, and have to 
be construed in the same way as they have been in cases under 
the latter Act.^ Similarly the word ** person” in Article 165 of 
the Limitation Act, 1908 should he construed to include only 
such persons as are covered by Order 21 Rules 100 and 101 of 
the Code of Civil Procedure, 1908 to which the x\rticle impliedly 
and by context refers/ So also it was held, before the passing 
of tho General Clauses Act, that the term “ immovable pro- 
perty ” might be considered to boar the meaning which could be 
gathered from the Hindu Law in the case of the Hindus,'^ more 
especially if tho meaning can only be determined by reference to 
Hindu Ijaw and usage. When words have been used in an x\ct in 
a technical sense, and they have been judicially construed to have a 
certain meaning prior to the statute and liave been adopted by the 
Legislature in that sense, the rule of construction of statutes will 
require that those words should he construed in that sense, although 
the sense may vary from tho literal moaning of those words/ 

20. Harmonious construction. — It is one of the primary 
rules of construction of statutes that tlje various pi*ovisions should 
bo read so as to harmonize and not so as to conflict with one another, 
unl(3ss it is manifest and ai)pareiit that there is conllict between them/ 
Idius, wliere a later Act does not j)urport or alTect to supersede 
a.n earlier Act, the two enactments must, if possible, bo read together 
so as to avoid conflict. The same rule would apply to different 
provisions of tho same Act, c. (/. the Sections and the Articles of the 
ijirnitation Act.*'^ In construing the Limitation Act where there are 
a variety of Articles (iealing with a variety of i)articular cases, 
the Courts miist try to so coiisirue tho Articles as to make them 
harmonious and consistent with one another/ 

1. (1924) A I R 1921 P C 137 (142) : 48 Bern 411 : 31 Ind App 220 : 79 lud Cas 

971 (P P), Kat/fanfl'ippa v. C> li inhas ipp'i. 

(1877) 2 ('ill 33() (339) (1^ B), Dhoncssiir Kjxnvr v. iioodcr. 

2. (1916) AIR 1910 All 104 (105, 100) : 31 Tnd ( as 231 : 38 All 339, Ahdid 

Kuron v. Mi. Islmi u n ni.'is i Bi'n. (It docs not iiicludo a judgmeut- 
debtor who is excluded from the scope of Order 21, Jiules ICX) and 101.) 

3. (1881) 5 Horn 322 (328, 329, 330), T he Oollccl'yr of Thana v. KrishtLauatk. 
3a (1874) 21 Suth W R P 0 178 (181) : 1 Ind App 34 : 13 Beng L R 254 : 10 

Bom M C R 2S1 : 3 Sar 300 (P C), Makar ana F uttchs ingji v. Fesat 

K ( i u Hi Dial' o -ij i J ! aUooDLutr a iji. 

1- (1851) 5 Moo Ind App 234 (250) ; 8 Moo P (’ 4 : 1 Sar 423 (P Hj), Her 
ihjhness fiue/imaboifee v. Lull johkijy Motliahund. 

Note 20 

1. (1893) 15 All 05 (GO) : 1893 All W N 29, JaitiH Bras id v, iJacha Sxnuh. 

la (1913) 19 Ind Gas 387 (390) : 37 Bom 231, Jtanyacharya. A pp ichn/r yu. v. 

Fas icharya. (Section 1 of Bombay Regulation 5 of 1827 conferring 
rights by proscription and Limitation Act 14 of 1859.) 

2. See (1885) 9 Bom 373 (400), The Neio Flcrniny^ Spinning and Weariny 

Co, Ltd. V, Kessoicji Naik, (Section 10 and Article 98.) 

3. (1904) 31 Gal G81 (084) : 8 Gal W N 470 (F B), Sail Prasad Sen v. J oyesh 

Chandra Sen, (Articles 130, 137 and 138,) 
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Preamble 24. Gonstruotion in favour of right to sue. — It has been 

Note 21 seen in Note 7 ante that where the language of a statute is clear, the 
Court is bound to give effect to its plain meaning uninfluenced by 
extraneous considerations but that where the language of the enact- 
ment is not itself precise or is ambiguous or of doubtful import, 
recourse may be had to extrane^uis considerations. No exception 
can be recognised to these rules of construction in the case of the 
Limitation Act.^ There is thus no room for an equitable construction 
of the provisions of the Act, where the language of such provisions 
is plain and clear But wliero the language is not precise or is of 
doubtful import, the provision should be construed equitably. In 
the case of the Limitation Act whicli takes aw^ay a right to sue, an 

Note 21 

1. (1873) 20 Siith W R 375 (370) : 2 Sufcher 897 : 13 Rcng L R 177 (R C), 
hachmce liuksh Hoy v. Jlunjcetrmn Panday. 

(1909) 4 Iiid Cas 449 (451) : 30 Cal 1003 : 36 Tncl App 148 (P C), Aldiiravi 
Gosioami Mohoait v. Shyania Char an Nandi. 

(188C) 8 All 475 (483, 484) : 1886 All W K 233, M amjhu Lai v. Kanddini 
Lai. (l‘or Moliainmad J.) 

(1888) 10 All 587 (595, 596) : 1888 All \V N 258, llawjiv'an v. CJiendmal. 
(Do.) 

(1890) 12 All 79 (90, 91) : 1890 All W N 25, Pnrbati v. Bhola. (Do.) 

(1891) 13 All 282 (287) : 1891 All W N 88 (F B), Amvie Pahavi v. PAa 
Ahmad. (Do.) 

(1888) 10 All 524 (529) : 1888 All \V K 218, Jay Lai v. Jfar No rain. 

(1928) AIR 1928 Cal 646 (647) : 56 Cal 61 : 117 Ind Cas 543 (S B), Lari 
Mohan Dalai v. Para'}nesh'ivar Sahii. 

(1929) AIR 1929 Nag 74 (75) : 117 Trid Cas 282, Nandu v. Lhniranon. 
(Object being to cbeck dilatoriness, statute of Tamitation should be 
st L'ictl y con s tru od , ) 

(1902) 24 All 218 (220) : 1902 All VV N 27, lioryaSinuhv. B-Lhrshur Dayal. 

(1934) A 1 R 1934 All 626 (633) : 150 Jnd Cas 109f> (P B), Pommeshar 
Si)i(fh V. Sitladin Dtihe, (J nterprctatiou following logically from 
language should not be rojcctod even if it creates hardship.) 

(1933) A 1 R 1933 Cal 124 (120) : 1933 Cr C! 140 : 60 Cal 571 : .143 lud Cas 
802 : 34 Cri D Jour 633, Nilrafan v. Lniyeror . (Another meaning 
not to he given on grounds of hardship.) 

(1919) A I R 1919 IMad 972 (979, 981) : 40 iMad 1040 : 43 Ind (As 31 (F B). 
Srtii Kutti v. Kunhi Pat hornwa. (Case covered by Article — It is not 
periiiissible to dcj)art from Article itself.) 

(1890) 12 All 129 (137) : 1890 All vY .N 39 (F B), Bat Karan Rai v. Gohind 
Nath Tewari. (Per Edge C. J.) 

(1849) 5 Aloo Ind App 43 (69) : 7 Aloo P C 85 : 14 Jur 253 ; 1 Sar 394 (P C), 
The East India, Company v. Oditrhnrun Paid. (Hard cases should 
not make bad law.) 

(1902) 4 Bom li H 797, PJala v. Parag, (Courts must look at hardships in 
the face rather than break down rules of law.) 

2. (1932) AIR 1932 P C 165 (167) : 137 Ind Cas 529 : 59 Ind App 283 : 60 Cal 
1 (P C), N agendra Nath Dcy v. Suresh Chandra Deg. (Aleaning of 
word “Appeal” in Article 182.) 

(1933) AIR 1933 Cal 422 (424) : 144 Ind Cas 150, Ashutosh C hotvdhury v. 
Kumud K ant ini Jkisi. 

(1930) AIR 1930 P.it 455 (472) : 9 Pat 885 : 127 Ind Cas 817, Naurangi 
Lai V. Ham Charan Das. (Idol or mutt cannot be brought under the 
same category as a minor, lunatic or idiot.) 
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equitable construction, whore the lani^ua^^e is not clear, would be to 
adopt a construction in favour of the right to xu’oceed rather than 
one harring such right/^ It is in this view that it is generally 
observed that the Limitation Act must bo construed in favour of 
the right to suef 

(1929) AIK 1929 All 677 (679) : 118 Ind Gas 670, Maqlml Ahmad v. Pate* 
shri Pariah Narain Singh. 

(1927) AIR 1927 Cal 117 (122) ': 101 Ind Gas 02 : Panna Lai Gliose v. The 
Adjai Goal Co. 

(1919) A I K 1919 Cal 1078 (1079) : 47 Ind Gas 122, Deutsch Asiatische 
Panic V. llvralul Purdhan <0 Sons. 

(1864-65) 2 Mad H C' R 268 (269), K amlnnayani Jaraji Suhha llajaln Nay- 
ani y aru v, Udduihri V cnkatar ay a Ghetty. 

[Sec also (1881) *7 Gal 127 (132) : 8 Caf L K 409, Gurcchullah v. 
Mohan Lall. (Per Princep J.) 

(1934) AIR 1934 All 661 (664) : 151 Ind Gas 685 (F B), Jawaka.rlaU 
V. Mathura Prasad.'] 

[See (1878) 21 Sufch W R 318 (319) : 1 Ind App 107 ; 13 Beng L R 
292 : 3 Sar 863 (P G), Mohammad v. Collector of Bareilly. 
(1904) 31 Gal 519 (538) : 8 Gal \V N 500, Adminisir ator General of 
Bengal v, Krishto KamUii Basse e. 

(1927) A i ’ r 1927 All 177 (179) : 99 Ind Gas 280, Mvnawar AH v. 
J a.gmilnn Patn. 

(1985) AIR 1935 Lah 115 (118) : 1935 Gr G 181, Mi. Maynderi v. 
Diwan Chand. (Statute of laniitatioii must be camstrued 
Avith rcasmiablo strictness.) 

(1887) 11 Bom 524 (526), Motichand v. Krishnarao. 

(1887) 11 Born 599 (602), Sidlingapa v. Karihasaypa. (Words are to ):>t^ 
construed also with reforeneo to the general purpose of statute.) 
(1883) 9 Cal 711 (721) : 12 Gal L R 318 (F B), Uamiazul ling v. Nir- 
(dial Singh.] 

3. (1918) A I R 1918 ^lad 492 (493) : 41 Mad 18 : 41 Ind Gas 807, Veyihanna v. 

I ' e n /; a f. a Ic r i shn ayya . 

(1930) A 1 R 1930 Mad '991 (994) : 128 liid Gas 867 : 54 Mad 445, Seshayya 

Cheiiy V. Suhhada. 

(1934) A I R 1931 AlJ 626 (639) : 150 Ind Gas 1096 (F B), Parmeshwar 
Si)iyJi, V. Sitladin lUihe. 

(1901)5 Gal W N 356 (359), Jageshtir Phagat v. Glianasliam Bass. 

(Liberal interpretati(jn to be given.) 

(1897) 24 Gal 382 (384), 1 jat-ifu.nnessa v. Bhan K linear. 

(1883) 7 Bom 542 (515), [I'he Collector of lU-oach v. Hajaram, Laldas. 

(1927) Alii 1927 Nag 10 (11) : 98 Ind Gas 22 ; 22 Kag LR 147, Secre^ 
iary of State \ . llatiniai K is<ind a yal. 

[See (1896) 20 Bom 408 (420) (F B), Batto Bndheshwar v. Vithu. 
(1917) A I R 1917 Bom 210 (211) : 41 Ind (Ws 238 : 41 Bom 625, 
K urgad'igo'ifda Linijangouda v, Ningangauda Ningangau da. 
(Scotioii G of Limitation Act — Liberal eoiistruetion in favour 
of persons under disability.)] 

4. (1920) AIR 1920 Lali 447 (448, 419), Anayit Pant v. Jnaynt AH Khan. 

(In case of doubt, a construction in favour of the right to proceed 
should be adopted.) 

(1876) 1 Bom 19 (22), Uniiasliankar LaJehmiram v. C h hotalal Vajeram. 
(1929) AIR 1929 Lah 513 (514) : 121 Ind Gas 379, Asa Ram v. Jhirba 
Mai. (Unless Article distinctly bars, construction must be in favour 
of continuation of suit.) 

(1885) 9 Bom 373 (403), The Neto Fleming Spinning and Wearing Com- 
pany, Ltd. v. Kessmvji Naik, 
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It is no part of the duty of the Court to deprive a litigant of 
the benefit of any exemption under the Act or make the Limitation 
Act more stringent than it is^ by unduly restricting its language® or 
straining it beyond its natural meaning^ or by importing words of 
limitation not found in the statute.® A construction having the 
effect of destroying a right before it has effectively arisen^ or of 

(1886) 10 Bom 483 (487), Parcdl Spinning and Weaving Oompany, Ltd, 
V. Man eh Jfaji. 

(1905) 29 Bom 480 ( J98) : 7 Bom L R 497, Balwant liamcJiandra Nain v. 
Secretary of State. 

(1911) 9 Irid Cas 300 (302) : 1911 Pun Ro No. 26, Sundar v. Saligram. 
(1879) 3 Gal B B 440 (442), In re Uamshankar Bhadoory. 

(1907) 31 Bom 162 (161) : 8 Bom L K 892, Ramchandra v. Lakshrnan. 
(Execution potifciou defective in minor detaiLs — Noli barred by limi- 
tatiun on that ground.) 

(1931) AIR 1931 Bind 146 (149) : 25 Sind L R 230 : 134 Ind Gas 369, 
M anicipaliiif of J I yderahad v. Allahdino. 

[See (1898) 25 Gal 496 (503): 2 Gal W N 269 (E B), Ptirno 

Olinnd('7‘ G hose v. Sassoon.'^ 

5. (1878) 2 Bom 294 (298), Jarnna Bus v. Lalitarcun. 

6. (1907) 29 All 264 (265, 266) : 4 All L lour 152 : 1907 All W N 67, Ram 

Ktslien Sustri v. K ashit)ai, 

(1906) 33 Gal 1278 (1281) : 11 Gal W N 107, Bonn Lai Sahu Roshan 
Bohey. 

7. (1881) 7 Gal 333 (336) : 9 Gal L R 209, Roberts v. Harris m. 

(1901) 27 Mad 343 (345), B i.tik cf Madras v. Multan Chand KanyalaL 
(“Other relief” in Article 95 not to bo restricted to relief on ground 
of fraud.) 

(1879) 3 (Jal Li R 140 (442), In re Ram Shankar Bhadoory. 

8. (1865) 2 Bath W R 263 (264), Si/ed M ah'oned Afzal v. KanhyaLd. (Glaim 

suit when claim petition lias been rejected without en(|uiry — One 
year limitation does not apply.) 

(1921) A I Ji 1921 Gal 277 (278) : (>(> Ind Gas 923, Maharajah of CooGr 
Bcftar V. M ahendra R inj in R ii Oho/ndh,r'i. 

(1908) 32 Bom 14 (22, 25) : 9 Bom i:. R 1138 (E B). CJtitnilcd v. Bahyabkai. 
(1932) AIR 1932 Pilad 19 (20) : 134 Ind Gas 59 : 54 Mad 852 : 1932 Or G 1, 
Chitina V el Naick v. V cnkaiarania Naik. 

[.S'cc (1891) 15 Bom 299 (305), Parashraon d cthnifd v. Rakhnia, 

(1901) 1901 Pun Re No. 18 : 31 Pun L R 1901, Imann v. 

Sad dan 

9. (1933) A 1 R 1933 Bom 439 (441) : 57 Bom 593 : 147 Ind Gas 919, Ganyat 

Bhujang v. ilanann'fouda Shidagonda. (Article 135. Mortgagor 
must have actual possession or the right to possession before time 
can start a.g;unsb him.) 

(1919) A I K 1919 Mad 972 (981, 981) : 40 Mad 1040 ; 43 Ind Gas 31 (F B), 
Sidti Kulii V. Kunhi Pathnnvnia. 

[See also (1924) A I R 1924 Cal 600 (609) : 81 Ind Gas 874, Bivij^ 
endra Narain v. Joges C handra. 

(1918) A I H 1018 Mad 1187 (1192) : 40 Mad 989 : 37 Ind Cas 741 
(F B), Aiifaswamicr v. V enkataclLala Mudali, 

(1917) AIR 1917 Nag 187 (103), Baxnram v. Bhikaji, (Ignorance 
of facts giving right to sue.)] 

[See (1924) A X R 1924 Nag 256 (257) ; 20 Nag L R 70 : 78 Ind Caa 
872, Ram Bux v. Motti. 

(1916) AIR 1916 Low Bur 79 (80) : 32 Ind Cas 536, Ma Shwe On 
V. Mating Kywetl] 
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dating the cause of action before the remedy is availablo^*^ should be 
avoided if possible. 

22. Sections and Articles. — ’The Sections in the body of the 
Limitation Act govern and control the application of the Articles in 
the Schedule except so far as the language of a particular Article 
clearly precludes the application of any such Section.^ 

When words are employed which are merely^ intended to be 
declaratory or enabling, a legislative mandate cannot be evolved from 
inferences based upon the use of such w'ords without any express 
OBMcting terms, particularly where to do so would take the matter 
out of the scope and purview of the Act as set out in tlie Preamble."* 
In construing tlie words of a particular Article, it is not always safe 
to rely on the meaning of similar language in all other x\rticles.‘* 

23. Residuary Article. 

1. A residuary Article can be applied only if no other Article is 

applicable to the case,^ 

2. It must be construed ejusdem genesis witli the other Articles 

providing for specific proceedings. Thus, Article IBl of the Act, 
for example, must be construed to refer only to applications 
under the Civil Procedure Code whicli alone are contomplated 
by the other Articles of tiie Act rolaling to applications. The 
said Artitde cannot be made api)iicable to a.pplications under 
the Criminal Procedure Code.*'* 

24. Where more than one provision applicable. — In giving 
etloct to a statute of lifiiitation, if two Articles are wide) enough to 

10. (1928) AIR 1928 Cal C)(> (048) ; 56 Cal (’>1 : 117 Ind Gas 543 (S B), Jlar% 
Aloha n Dalai v. P(ira7fu>shfrar Shau. 

(1920) A 1 11 1920 Mad 1 (13) : 43 Ahid 185 : 54 lad Gas 60 (P B), Muiku 
Korahki Chrtty v. Moha.'jn'jnad AD/dar Amnia.l, 

(1920) A 1 R 1020 Mad 063 (004) : 40 Mad 845 ; 59 lad Gas 472. AZuthu 
veeraypa (J hefty v. Adaikoppa Chetty. 

(1809) 12 Suth W R 107 (109), K huriu'kdharce Sinyh v. Iiov)at 
Jjall Shiah,] 

Note 22 

1. (1911) 12 lad Gas 095 (097) (Mad), Dorrniiawaiy Scrximadan v. N andis iwnn 

Saluran. (Pur Ahdur liahim J.) 

2. (1891) 13 All 120 (144) : 1891 All W N 18, l^indih v. KaiinsH.ia. 

3. (1934.) A I R 1934 All 001 (004, 005) : 151 ind Gas 535 (F PL Jawkar Lai 

V. AI athura Pranad. 

Note 23 

1. (1924) A 1 R 1924 Mad 137 (137) : 77 lad Gas 031 : 47 Mad 525, Parama- 

Siva V. Pulukaruppa Thevnr. 

(1899) 26 Cal 564 (507) : 3 C'al W N 464 (F B), Sharoop Das Mondal v. 

Joggessnr Roy Chowdhury. (Article 120.) 

(1902) 25 ’ Mad 507 (510): 12 Mad L Rmr 119, Scshavima SheitaH v. 
Chick ay a PIe<jade. 

[*Scc (1903) 26 Mad 780 (789) : 13 Mad L Jour 412, Hitmuah C oundan 
Co. V. Nanjappa Row. (Article 181 applic.s only where a» 
execution application does act fall under Article 182.)] 

2. (1888) 10 All 350 (353) : 1888 All W N 92 : 13 Ind Jur 36, Quecn^Empresa 

V, Ajtidhia Singh. 
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Preamble include the same cause of action and neither of them can be said to 

Note 24 apply more specifically than the other, that which keeps alirc^ 

rather than that which bars the right to sue, should generally, apart 
from other equitable considerations, be preferred.^ It is also an 
established rule of construction that where tliero are two Articles, 
the general Article does not govern the case where there is a parti- 
cular Article covering it." (UnurraMa speciahbus non derogant.'^"^ 

Note 24 

1. (1.934) A I R 1934 .Bom 4i)l (49rd : 104 Ind Ciis G08, Kasturchand Ohaji v. 

JIari U Grind, (Articles 6‘2, 113 or 120.) 

(1930) A I R 1930 Nafy 300 (303, 304) : 27 Nag L R 152 : 127 Ivid Cas 889, 
J/ lira nr v. lihilaji. 

(1925) A I H 1925 Pat 705 (768) : 4 Pat 448 : 93 Iiid Gas 129, Tofa Lai Das 
V. Main uddin l^Itrza. 

2. (1915) A 1 R 1915 Cal 681 (685) : 28 Ind Gas 463 : 42 Cal 85, Madras Steam 

Nnr%fialiGn Car Lid. v. S halimar TPo^'/.w Ltd. 

(1920) A I R 1920 Gal 357 (359) : 57 IjkI Gas 375 (F B). Nnrendra Knih 
Karr V. llJiusan Chandra Pal. (Articles 29, 36 or 42.) 

(1931) A I K 1931 Nag 47 (48) : 130 Lid (Ais 157, Krishna v. Sitaram, 
(1027) A I R 1927 Nag 402 (404) : 105 Iiid Gas 4 31, Parn Lao v. Gnlahran, 
(Even where the particular Article is in a special or local Act — Sch. II, 
Article 1, G. P. Teiiaiicy Act and Article 47, liiniitation Act.) 

(1902) 26 Bom 430 (432) : 4 Bom Ij H 72, Narmadahai Shirlal v. Bhavani 

Sh anJatr . 

(1925) A T R 1925 Lah 478 (479) : 6 Lali 301 ; 88 Tud Gas 079, Suer darn of 
Slate V. Diiyilap llubher Co. (Article 31 held to ai’ply in preference 
to Article 49.) 

(1923) A I R 1923 Gal 507 (508, 511) : 73 Ind Gas 17, Mahained Mozaharal 
Ahmad, v. M a.ha'nied A dm.addin L kifin an.. 

(1921) AIR 1921 T.ah 335 (336) : 67 Tnd Gas 365, Kvnj JaU v. (rulah Ham. 
(1016) A I R 1916 ATad 314 (318) : 30 Ind Gas 840 : 39 Alad 1, JaXdu 
V enkatas'uhha lino v. Asiatic Stea/m. Xari(jatiGti Co., Galciiiia. 
( Articles 31 and 49.) 

(1917) A 1 R 1917 Bat 4(M (10(9 : 40 Ind ( -as 907, Knnfi Dai v. J Jin.ru Lai 
I){is Mazumdar . ( (akowise special {)r(.)visions of limitation in Rent 

Acts exclude the general provisions of the l.imitation .Act.) 

(1925) AIR 1925 Pat 765 (767) : 4 Pat 448 : 93 Ind Gas 129, Tofa Lai Das 
V. Mainuddiyi Mirea. (Article 06 and Article 62.) 

(1904) 26 All 482 (487, 488) : 1 All 1. dour 195 : 1904 All W N 95, Mum^ 
ciiml J'foa.rd, of l\I -a ssoorot' v. if. (1 nod all . 

(1898) 25 Gal 692 (698, 69t», 700) : 2 Gal W N 265 (1’ B), Mangun J ha v. 
Jiolhin (lotah Karr. 

(1690) 26 Gal 564 (567) ; 3 Gal W N 464 (F B), Sharoop Da.s Mondal v. 
J aggessur Tioy Chnindhary. 

ISee also (1906) 4 ('ai ii el our 553 (554), Kalicliaran Lhoiomik v. 
Uarendrn I.al Hog. 

(1873) 19 Suth W R 5 (6) ': 15 Bong Ii R 60^^ (P C), V yinnda Fersaud 
V. Kristo Caotnar Moitra. (General and Special Acts.) 

(1908) 4 Nag E R 49 (54), Nagoha v, Madknlala Kalar.^ 

[Net- (1926) A I R 1926 Gal 7.57 (761) ; 94 Lid Gas 444, Albert Bonnain 
V. Imperial Tobacco Coynpany (India.) Liuiited. 

(1899) 23 Bom 725 (736) : 26 Ind App 71 : 1 Bom E R 607 : 3 Gal W N 
621 ; 7 Sar 543 (P G), liuyicJiordas I andravayidas v, Parvati- 
bai. 

(1889) 16 Cal 25 (29), Ishur Chuyidcr v. J ilnui Kumari.'] 

2a (1898) 21 Alad 141 (142) ; 7 Alad L Jour 275, Natesan Chetty y. Sundar- 
raja. 
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This is based on the principle that there is alwa^'s only one Article 
applicable to a case though more than one may seem to apply, the 
duty of the court being, on proper consideration, to find out that 
Article.''* On the same principle Courts should not, where the suit 
naturally falls w'ithin a iiarticular Article, strain tlie construction 
so as to bring it under a category wdiicli gives a more favourable 
jieriod of limitation.^ 

Where, however, there is a conflict’ betw^een two j)eriods of 
limitation, one of which, the longer, is applicable to all circumstances, 
and the other, the shorter, to special circumstances only, the longer 
term given by the statute ought to be applied unless there is clear 
])roof of the circumstances whicli w'ould make the shorter term 
applicable.'’ Generally the correct Article applicable will have to be 
determined by ascertaining the exact frame of the suit.‘’ Whore a 
suit, as framed, falls under an Article with a longer period of limita- 
tion, it cannot be contended in defence that the suit ought to have 
been framed so as to fall under an Article providing a shorter period.^ 

25. Columns of the Schedule.— The first and the third 
c'olumns of tlie Schedule should be read together and the same \vords 
appearing in both the columns should be given the same meaning.^ 

Iddoss a, particulai' suit as brought and the particular relief 
aslu'd for therein strictly (jorne wit In n the wairding of the first 
column of aai Article in tlie Scliedule, the limitation prescribed 
thereitj cannot be made a])i)licable.“ If, in any case, the first column 
of an Article be applicable but not the tliird column containing the 
starling point of a, limitation, that Article must be rejected.'^ 

26 . Retrospective operation of the Act. — It is a general 
]n in(d|)le rd law that no sta^tulo sliall. be construed so as to have a 
retrospective operation unless its language is such as plainly to 
require such a construction.^ In fact a statute which takes away or 

(U)21) AIR 1921 Alad 272 (275) : 44 Alad 951 : (18 lud Caa 734, Se.^ha 

Nriiila V. T'cr ias'irnmi. 

4. (1801) l.-i All 28-i (284) ; 1801 All W N 8S (F F). Ammr Raham v. /Tm 

Ahmad. (Per Straight .1.) 

r>. (1011) 11 Iiid Cas 104 (ICG) (Pal), Tara Nalh v. Iswar Ghandra. 

0. (1008) 27 Porn 808 (808) : 4 Jiom 1. Jt 713, JhiU-ntjiri v. l)attaratia. 

7. (1982) A I R 1032 All 858 (850, 800) : 180 Jucl Cas 829, Zia Xdddin Ahmad 

Khan, v. Akbnr AIL 

Note 25 

1. (1919) A I R 1919 Mad 972 (980, 981) : 40 ilad 1010 : 48 Tnd Cas 81 (P B), 

Selli Kii.tti V. Kunhi Paihumma. 

2. (1927) A I R 1927 Nag 10 (12) ; 98 lud Cas 22 : 22 Nag L R 147, Secretary 

of State V. lui\fmal Kisan Dayal. 

3. (1910) S Ind (_'as 882 (882) (Mad), Kot Jiandaratjui Chetty v. .Tiritifili India 

Steam N aviyation Co, Tjtd. 

Note 26 

1. (1901) App Cas 297 (304) ; 70 B, J P C 53 : 84 L T 801, Smith v. Callander. 

(1692) 3 Ch I> 402 (421) : 01 h3 Ch 580 : 07 L T 275 : 40 \V R 679, 

Laurie v. Ben ad. 
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affects vested rights or imposes a new liability or confers a new right 

(1931) AIR 1981 Cal 25 (2fi) : 57 Oal 796 : 129 Ind Oas 355, Jnanetidrn. 

rtaratjan v. Saraddsundari. 

(19?>1) AIR 1931 Cal 321 (322) : 131 Ind CaR 398 : 58 Cal 817, KmioJc 
Kanti Roy w. Kripa NdUi Gain. (Bengal Tenancy Act— Retrosp^c. 
tive operation extends only to the extf'.nt the liuiguage permits and not 
beyond that.) 

(1930) AIR 1930 All 70G (709) : 128 Ind Cas 390 : 52 All 880, Sheopvjan 
V. Bishnafh Uni. (Agra Bre-emption Act 1922.) 

(1931) A I R 1931 Nag 60 (63) : 27 Nag Ti R 24 : 132 Ind Cas 450, Mt. Bn.tin. 
Ba% V, Mi, (Uiand rahhaqa. ('I'. V. Act.) 

(1932) A 1 R 1932 Kang 197 (198) : 10 Rang 4(J5 : 140 Ind Cas 156, Ko Po 
K'/rn V. O. A. 37. .1. L. Birin. (T. P. Act. Certain sections express^ed 
to he not retrospective does not mean that others are retrospective.) 

(1932) A 1 R 1932 Mad 734 (736) : 56 Mad 169 : 139 Ind Cas 870, Kan.ji 
and 2I.oolji .Bros. v. T. Bhti nrn uyliatn 'BtUai. (T. P. Act.) 

(1929) A T H 1929 Bom 262 (264) : 122 Ind Cas 76 : 53 Bom 453, Pandari- 
natk V. T kalcored as. 

(1930) A 1 R 1930 Pat 61 (62) : 123 Ind Cas 408, Mt. Banrjhari Koer v. 
Gohhiil Sinijli. (Legal Practitioners* Act.) 

(1931) AIR 1931 Mad 83 (85, 91) : 130 Ind Gas 177 ; 54 3Iad 627, A. 
Pannrrsrivani v. Vr.eriah Vnndayar, (Madras Local Boards Act.) 

(1929) A 1 R 1929 Nag 41 (11) : 21 Nag L R 85 : 109 Irid Cas 647, Bahji 
Jayfjannath Kalar v. Sarfrajkhan , (C. P. Land Revenue Act.) 

(1928) A I R 1928 Lah 627 ((>31) : 113 Jnd Cas 529 : 10 Lah 165 (F B), 
Kripa Sinyh v. Ajaipal Singh, (Homo Sections retrospective — Act 
silent as to other Sections — Particular Section must bo examined to see 
if it is retrospective.) 

(1922) A 1 R 1922 Nag 227 (228) : 18 Nag L R 85 : 77 Ind Cas 798, 3/6 
Lah an i v. Bala, 

(1921) A 1 R 1921 Mad 126 (128; : 61 l7id Cas 979, JV. Visivanatha Sastri 
v . S e e t h a I a k s h m i in ni a I . 

(1877) 2 Bom 148 (158) : 2 Ind lur 529 A 663 (F 1^), In rr. Batansi Kaii- 
anji. 

(1916) A I R 1916 Cal 446 (449) : 32 Ind Cas 774 : 43 Cal 973, Ananda 
Kumar v. Sc.crrtfirg of Statr, (A statute is not retrospective simply 
ijeeausc a part of the requisites for the actifni is drawn from a time 
aiitecedcait to the passing of the law.) 

(1017) A I R 1917 Mad 937 (939) : 35 Ind Cas 497 : 40 Mad 34 : 17 Ori Ti 
dour 321, B'rcderwk v. BJmprrnr. (Penal statute has no retros[>ee- 
ti ve o pe ration . ) 

(1928) A I R 1928 Rang 278 (279) : 113 Ind Cas 801 : 6 Rang 500, U Shwe 
Bira V. Mau)i(j Thau!,' Kga. (Do.) 

(1931) A I R 1931 Lah 145 (151, 152) : 1931 Cr 0 257 : 131 Ind Cas 353 : 
32 Cri li Jour 700, Pars Rani v. Fjmftrror. (Presumption is applied 
wit.h strictness.) 

(1919) A I R 1919 Gal 210 (211) ; 50 Ind Gas 335, Bromathanath Pal v. 
Snnrar J)asi, 

(1913) 20 Ind Cas 689 (691, 692) (Mad), Muthiah Chettiar v. Ramaswami 
Gkettiar. 

(1900) 1900 Pun L R page 63 (66) : 1900 Pnn Re No. 12 (F B), Narsingh 
I.^as v. Lala Dhnlandass. 

(1910) 5 Ind Cas 980 (981) : 5 Low Bur Rul 148, Mashedee Khan v. B. 
Mahomed A.>im. 

(1914) AIR 1914 Lah 345 (346) : 1914 Pun Re No. 86 : 26 Ind Cas 713, 
Karar Hassan v. Mustafa Hasan. 

(1028) AIR 1928 P C 128 (130) : 107 Ind Cas 455 (PC), Municipal Cotmcil 
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must be presumed not to have a retrospective operation.^ Enact- Preamble^ 
merits dealing with procedure, however, are an exception to this Note 26 
general rule and are always retrospective in the sense that these 

of Sydney Maryaret Alexandra Troy. (Section 17 of the Sydney 
Corporation.) 

(1931) A I H 1934 Pesh 30 (31) : 130 Ind Cas 308, Jada Pam v. Fai:iulla.h 
Khan. (Legislature may by express provision give a retrospective 
effect to any legislation ; but the general principle of construction: of 
statutes is that in the ab.sence of such provision no retrospective effect.) 

(1931) A I R 1931 Cal 92 (93) : 129 Ind Cas 878 : 58 Cal 167, Ai^ikanne&sa 
Bibi V. JJieiJendralcrtshna Datta. 

(1932) AIR 1932 All 614 (615) : 139 Ind Cas 170 : .54 All 482. Ram. Sahax 
V. l)ehi Din. (Bundelkhand T.and Alienation Act — Amending Act 
cannot have retrospective operation so as to revise suits terminated 
before it was passed.) 

(1903) App Cas 355 (863) -.72 L J P C 91 : 88 L T 779 : 19 T L R 545, 

Commissioner of Public Works v. Logan. 

(1934) A I R 1934 Mad 138 (139) ; 147 Ind Cas 1139 : 57 Mad 718, Krishnan 
C hettiar v. M anibkaonmal. 

(1932) A 1 R 1932 Sind 71 (72) : 20 Sind T. R 204 : 139 Ind Cas 589, Cur- 
mukhdas v. I J assovial. (Provincial Insolvency Act.) 

(1887) 14 Cal 553 (556), Jogessur Das v. Aisrmi Koyburtn. 

(1888) 15 Cal 376 (382) (F I>), Tupsee Singh v. Ram Surayi Koeri. 

(1931) A I H 1931 Nag 138 (140) : 133 Ind Cas 395, JfarUd v. Lola Prasad, 

(T. P. Act.) 

[See (1933) AIR 1933 All 20 (21) : 54 All 1092 : 143 Ind Gas 481, 

Parmeshar Kurrni v. BaJehtmvar . (Court-fees (Amending) 

Act is not retrospective.)] 

[But see (1928) A I R 1928 Mad 1173 (1174) : 113 Jnd Cas 416, 

Muthukrishna Pillai v, Agyaswanii Ayyar. 

(1931) AIR 1931 All 317 (317) : 132 Ind Cas 193 : 53 All 524, Amjad 
All V. Saadat Begum.^ 

2. (1911) 9 Ind Cc)S 805 (806) (Cal), K alanand Shigh v. Bhekh Dhari Singh, 

(Rights barred under old Act arc not revived by new Act.) 

(1909) 1 Jnd Cas 647 (650) : 33 Bom 88, Ram Krishna, v. 'Tripura Bai, 

(Substantive rights under the Hindu law cannot be affected.) 

(1877) 2 Bom 148 (171) : 2 Ind Jnr 529 A: 563 (F 13), In rr Raians% Kalian ji. 

(1899) 16 Cal 2f>7 (272) (I'li), Deb Narain ])utt v. Narrndra Ki ishna. 

(1904) 26 All 119 (130) : 31 Ind App 30 : 7 Oudh Cas 254 : 8 Cal W N 201 : 

8 Sar 593 : 0 Bom L R 238 (P C), Mohammad. Ahdais Saniad. v, 

Aurban Hussain. (Higbt of siicces.sioii cannot be divested by later 
statutes.) 

(1914) A I R 1914 P C 66 (67) : 36 All 850 : 23 Ind Gas 649 (P C),Gliit> * 

Abdul Majid v. Jaivahir Lai. (It could not revive a barred right.) 

(1921) AIR 1921 Nag 170 (170) : 69 Ind Cas 870, LakJuntchand v. Baji 
Kao, 

(1921) A 1 R 1921 Oudh 121 (122) : 24 Oudh Cas 157: 63 Ind Cas 334 : 22 
Cri L 9 our 638, Mujiicipal Board, Pyrahad v. Mt. V idyadlin.ri. (Bye- 
laws and rules framed under enactments.) 

(1921) A I R 1921 Pat 185 (186) : Gl-ilnd Cas 4, Kedar Nath Tartni 
Prasad. 

(1922) AIR 1922 Cal 491 (492) : 70 Ind Gas 370, Ajit Singh v. Bhagabati 
G haran M ukerjee. 

(1922) A I R 1922 Niig 227 (228) : 18 Nag L R 85 : 77 Ind Ca.s 796, Alt. 

Laliani v. Bala. 

(1923) AIR 1923 Cal 85 (90) ; 50 Cal 116 : 70 Indijas 606. Makar Ali v. 

Sar f addin. 
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Preamble provisions will apply to proceedings already commenced at the time 

Note 26 of their enactment.’^ The reason is that no one can have a vested 

(1925) AIR 1925 Na" 377 (377) : 87 Ind Cas 72, Durga Prasad v. Thahur 
Prasad. (Decree already passed cannot bo invalidated by subseque^ 
Acts.) 

(1925) A I K 1925 Na^r 240 (250) : 83 Ind Cas 752, Champalal v. Kanji J.a! . 
(1928) AIR 1928 I.ah 027 (G31) : 113 Ind Cas 529 : 10 Lali 165 (F 
K%rpa Singh v. liasalldar Ajaipat Singh. 

(1928) A 1 R 1928 Mad 1194 (1194) : 114 Ind Ciiii S2S, Sri Pa jadi SatrurdiPrLi 
V. Maharaja of Jaipur. ((9iange in law cannot make execution 
order already passed illej^al.) 

(1928) A 1 R 1928 TVit 109 (110) : 105 Ind Cas 33, Suhul Lahhpat Ram. v. 
Jlaghu Karri. 

(1910) 34 Rum 260 (266) : 5 Ind Cas 864, M ugapa Ghenhasappa Sawadalti 
V. Mohaiii'niad Sahih. (Change in law cannot annul a decree already 
obtained.) 

(1912) 16 Ind Cas 1002 (1003) : 36 Bom 617, Tjakshman Krishna ji v. Ihil. 

hrishna Paingnath. (Vested rights under decrees cannot be affected.) 
(1886) 12 C'al 583 (586) (F B), Bhoho S undari .Dcbi v. PaJihal Chnndrr Ziosc. 
(1914) A I R 1914 Cal 806 (810) : 41 Cal 1125 : 24 Ind Cas 37 (F L}, 
a opr sh mar Pal v. Jihanchan dra. 

(1920) A I R 1920 (.)al 435 (437) : 47 Cal 1108 : 58 Iiid Cas 327, Promnlha 
Nath Pal v. Sour at' Dasi Ghonulharani, 

(1901) 27 Mad 538 (530) ; 14 Mad Tj dour 340, Vednralli Narasinh v. Man- 
ga 7nm a. 

(1916) A I R 1916 Mad 607 (608) : 18 Ind Cas 61 (66)) : 38 Mad 101, Rama, 
krishna Ohritg v. Snhraffa lifer. 

(1015) A I R 1915 Alad 1022 (1021) : 27 Ind Cas 688 : 39 Alad 84, Venkaia 
Per u nial v. Uunud a . 

(1876) 1 Ch D 48 (50) : 45 I. d Ch 12 : 33 B T 774 : 21 W R 184, In r, 
Suchr <6 Go. (New right of act ion eonfeia’od.) 

(1918) A I R 1918 Mad 162 (163) : 45 Ind Cas 11, Snhram.ania I per v. 

Namasivai/a Asari. (Bight to treat deerec as final is a vested right.) 
(1016) A 1 R 1916 Nag 22 (23) : 42 Ind Cas 381 : 13 Nag L R 165, Nilkaa:' 

V. (j hill If a. 

(1932) A I R 1932 Bind 71 (72) : 26 Sind Ti R 204 : 139 Ind Cas 
(iunmikhd-as \. JI assnnial . 

(1919) AIR 1919 Pat 202 (202) : .50 Ind Ca.s 515, BrnjalaU. Dvttn v 
Kcnarampal. 

(1917) AIR 1917 Pat 171 (173) : 42 Iiid Ca,s 387, G an pat \ . Chhnttan Ram. 
(1871) 6 Mad 11 G R 122 (126), IjCO Af orris v. S anil tain urt hi Raynr. 

(1901) 28 Bom 105 (114) : 5 Bom L R 790, Sena targ of Stale \. Bnlii'aiAi 
Ganesh . 

[8Vc (1911) 9 Ind Cas 300 (302) : 1911 Pun Re No. 26, Sunder 
Salig Ram. 

(1865) 2 Buth \V R 205 (206), Sonaton (A hose v. Motilrie Ahdv’. 
Tnrruh.'] 

3. (1889) 11 All 408 (412) : 1888 All W N 111, Chajmal Das v. Jagdamha 
Prasad. 

(1931) A 1 R 1931 All 635 (639) : 13G Ind Cas 145 : 54 All 299 (F B), Amm 
Ivor an Singh v. Rain Das Singh. (No vested right in choice sf 
forum and limitation — limitation Act a mere matter of procedmc 
and operates retrospectively.) 

(1981) A I R 1931 All 735 (736): 133 Ind Cas 911, Bunni Pandr// v, 
Brahmdro Pandrij. (Rule as to appropriate forum h»r a suit is one ^ 
procedure and not of substantive right.) 
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(1929) AIR 1929 Lah 761 (762) : 119 Ind Gas 738, Shib Narain v. Lachmi 
Narain. (Provincial Insolvency Act.) 

(1933) AIR 1933 Cal 435 (437) : 143 Ind Gas 164 : 60 Cal 1037 (S B), 
Jiban Krishna v. Abdul Kndir, (Bengal Tenancy Act, 1885.) 

(1933) AIR 1933 All 846 (849) : 148 Ind Gas 229 : 56 All 142, Snhan Lai 
V, Atal Nath. 

{1932) A I R 1932 All 30 (31) : 134 Ind Gas 450 : 1933 Cr C 41, Hazari v. 
Mi. Maktula. (Agra l^’enancy Act, 1926.) 

(1929) A I R 1929 Horn 262 (264) : 53 Tk)m 453 : 122 Ind Cas 76, Pandari- 
nath V. Tliakoredas. 

{1934) A I R 1934 All 2r53 (255) : 147 Ind Gas 1201, Taiiq Bant v. liar 
Prasad. 

(1930) A I R 1930 Cal 34 (36) : 56 ('al 1117 : 122 Ind C5is 201, K iiondkar 
Malrouird v. (Biandra Kaniar. (Ijirnitation is niere procedural 
law and operates retrospectively.) 

{1933) AIR 1933 Oudh 274 (275) : 145 Ind Cas 363 : 8 Luck 504, Naqi 
Ahmed v. Sheo SJtankarlal. (Procedural law- — New enactment applies 
to pending cases.) 

(1930) A I R 1930 Cal 422 (423) : 57 Cal 148 ; 124 Ind Ca.s 817, Jannkinath 
Sinqlia V. Nirodbaran Bay. (Bo.) 

(1929) A I K 1929 Mad 881 (882):' 121 Ind Gas 858 : 53 Mad 119, Thayavt- 
mal V. M uthiikumar aswanii. (Evidence Act, Section 68.) 

(1930) A I R 1930 All 561 (567) : 125 Ind Cas 754, Parasram v. Mt. Mcwa 
Kumoar, (Do.) 

(1930) A I R 1930 AM 706 (709) : 128 Ind Can 390 : 52 All 886, Shnypnjan 
Pi,ni Y. IHshnaJh Bat. (New law mere law of procedure — Retrospec- 
tive.) 

(1929) A I R 1929 Nag 282 (283) : 119 Ind Cas 682, (iokal iWasad v. GoriiuU 
rao S addled at- . (Ainendinent givijig jurisdiction in election ^)etitions 
to Civil Coui'ts- I’hange in fornm op(?rates retrospectively.) 

51931) A J R 1931 AM 489 (490) : 53 All 687 : 136 ind Cas 284 (F P.), Pitam 
.Lai V. Kalla Bain. (St^etion 276 of the Snecession Act is only o7ie, 
of procedure.) 

(1913) 19 ind Cas 793 (798) (C.’al), Maujari Bibi v. Akkel M ohatnniad . (No 
veste-d rights in eiiaetmeiits relating to mere, procedure.) 

(1910)5 TtkI C3is 980 (980) : 5 T^ow Bur Rul 148, Mashedee Khan v. 
Mahoau'd Azmi. (Right of appeal not a mere procedure.) 

(MMO) 7 Ind Cas 11 (14) (AM), S hanisher f/a,r Khan v. (lapal ('hand, ((’a.so 
law discussed.) 

(1884) 8 Bom 511 (523, 524), Tn r*- Lihaya’andas I f n rjee ran . 

(1894) 18 Bom 429 (432), llajrat AJ:rn rnnnissa \ . Valiudnissa . 

(1897) 21 Bom 822 (826), G anyarani v. P nnanirhand Nath nrani. 

(1886) 12 Cal 583 (586) (I’ Ti), Bhoho Snndar i Dehi v. Bakhal Ghunder Bn.sr. 

(1904) 27 Mad 53tS (539) : 14 iMad 13 Jour 340, V rdaralli Narasindi v. 

MaiK/arn in a. 

(1921) A I R 1921 Mad 650 (651) : 62 Lid Cas 795, VaUhinadha Iyer \ . 
Gorindnsnucnii Odaya . (Rules of limitation.) 

(1924) A T R 1924 Cal 983 (984) : 26 Cri I. Jour 353 ; 84 Ind Cas 705, BnjA 
Jjorhaii Dhar v. Jor/esh G handra Das. 

(1924) AIR 1924 Alad 657 (657) : 47 Mad 384 : 25 Cri L ,)our 361 : 77 Lid 
Cas 297, Nataraja Pillai v, Banyasiranii Pillai. (Criminal l^rocedure 
Code.) 

(1924) AIR 1924 Nag 24 (24): 76 Ind Cas 82, The Commissioner of Income- 
tax, C. P. V. Dhormchand. (Remedial rights and riglits of action.) 

(1920) A I R 1926 AM 667 (668) : 96 Ind Cus O'd, Kh.a¥ay Sinyh v. Kiddha. 

(1926) A I R 1926 Pat 561 (563) : 97 Ind Cas 6Q8, Chote imd v. Tala Sinyh, 
(Right of action.) 
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right in procedure* But where some of the provisions of the enact. 


(1927) AIR 1927 Nag 127 (128) : 101 Incl Cas 284 : 23 Nag L R go. 
Kedarnath v. Nctram. 

(1878) 3 App Cas 582 (001), (lardi'ner v. Lucas. 

(1876) 1 Oh D 48 (50) : 45 L J Ch 12 : 33 L T 774 : 24 W R 184, In re 

Sccini and Co. 

(1918) AIR 1918 Mad 919 (920) : 41 Iiid Cas 268, Nimvtala Mahayikali v, 
K allalniri Stibha llao. 

(1911) 11 Ind Cas 912 (913) ; 7 Nag L. R 3 25, Sliankarijir v. Liamchandra. 
(1921) A I R 1921 Pat 185 (3 86) ; (>1 Ind Cas 4, Kcdar Nath v. Tarim 
Prasad. 

(1910) 6 Ind Cas 1015 (1016) : 13 Oudh Cas 152, Gokul Prasad v. Ali Baksh, 
(1910) 8 Ind (ias 999 (1039) : 1910 Pun Re No. 97, Mi. Nahal Devi v. 
.Kishnrc C hand . 

(1890) 14 Bom 516 (525), J avanmal Jiimal v. MiiJiia Bai. 

(1895) 19 Bom 204 (206), Dal Krishna Pandarinath v. Bapu Yesaji, 

(1912) 13 Ind Cas 264 (266) : 5 Sind P R 184, 1 1 emandas v. Ghellaram. 

(Declaratory enactments are also retrospective.) 

(1920) A I R 1920 Cal 588 (592) : 53 Ind Cas 764 (767 ^ Hahihullali v. Sole- 
man Quadir. (Mussalman Wakf Validating Act, 1913, not retrospec- 
tive). 

(1916) A 1 R 1916 Gal 861 (863) ; 33 Ind Cas 54, Jotiram Khaji v, Jonahi 
Nath. (Do.) 

(1908) 12 Cal W N 987 (989), Praha! Chayidra M ukherjee v. Baja Peary 
Mohan M ukherjee. (Do.) 

(1927) AIR 1927 All 657 (659) : 104 Ind Cas 292 : 50 All 202, Nissar 
Hussain V. Sundar Lai. 

[8'cc (1911) 10 Ind Cas 823 (823) : 1911 Pun L R No. 70, Zaibulnissa 
V. Qhulam Fatima* 

(1869) 11 Suth W R 100 (100), Shamee Mohammad Sircar v. Brinda 
Mundle. 

(1864) Suth W R Act 10 Rule 19 (20, 21), Messrs B. Watson and Co. 
V . / 1 utno kaoi t h / it )// . 

(1865) 2 Suth W R Mis 17 (17), Collector of Bcerhhoom v. Baj 
(J n om aree Dassia. 

(1865) 4 Suth \V R 13 (14), S hahiad a Mohaniiriad Busecroodeen v. 

Nawab Hazee M ohammad. Khan Ktiziilihash. 

(1904) 1904 Puu Re No. 90 (F B), Shaib Dad v. Bahmat.'] 

[See also (1031) A I R 1931 Mad 83 (85, 91) : 130 Ind Cas 177 : 51 
Mad 627, Pannir selvam v. Veeriodi V andayar 
[But see (1933) A 1 R 1933 Oudh 38 (39) : 140 Ind Cas 182, 
Ba(!huna)Ldan Misra v. M ahadco . (Limitation is not always 
a law of procedure.) 

(1930) A 1 R 1930 T.ah 1004 (1008): 129 Ind Cas 6 : 12 T/ah 172, B. IL 
Skinner v. Vcronico Skinner. (A change in procedure cannot 
alTect a decided matter.) 

(1931) A I R 1931 All 411 (412) : 131 Ind Cas 557, Banxvari Lai v. 
(rO'innath. (Kvidence Act Section 68 caniiot be applied to a suit 
decided before it came into force as amended.)] 

4. (1909) 4 Ind C’as 492 (493) (All), Inderjit v. Arshad Ali. 

(1910) 7 Ind Cas 11 (14) (All), Shamsheryar Khan v. Copal Ghand. 

(1911) 9 Ind Cas 800 (801) (All), Payne Co. v. Brahrndeo. 

(1914) AIR 1914 Oudh 125 (12G)': 25 Ind Cas 668, Sankatha Prasad v. 
Baja Krishna Datt Singh. 

(1980) AIR 1930 Gal 422 (423) : 57 Cal 148 : 124 Ind Cas 817, Janakinath 
Singha v. Nirodbaran Bay* 

(1921) AIR 1921 Pat 186 (186) ; 61 Ind Cas 4, Kedar Nath v. Tarini 
Prasad, 
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rijenfc of procedure do affect vested rights, whether substantive^ (e, g, 
rights to property or under contract), or reraedial^^ (e, g. right of 
appeal or of reference), the rule against the retrospective operation 
of such provisions will apply. 

Ellies of limitation are, T[)ri7YLa facie, rules of procedure and 
consequently no one has any vested right in a period of limitation, 
unless the contrary follows from the rules themselves.^ When the 
Act prescribes a period of limitation for the institution of a parti- 
cular suit, it does not create any right in favour of any jwson or 
define or create causes of action, but simply prescribes that the 
remedy can he exercised only within a limited period and not 
subsequently.^ Nor does the law of limitation create any obligation 

(1884) 0 All 202 (268) : 1884 All W K 79 (F B), Ganga Sahai v. Kishen 
Sahai. 

(1925) AIK 1925 Ijah 440 (448) : 0 Lah 202, : 98 Iiid Cas 149, Crown v. 
FUzmaiirice. (Right of trial by .jury.) 

0. (1014) AIK 1914 Bal 80G (809, 810) ; 41 Cal 1125 ; 24 Ind Cas 37 (F B). 

Gnpeswar v. Jihati Chandra. {“Right of action** and “right of 
appeal” held to be vested rights which cannot be affected.) 

(1921) A I K 1921 Mad 126 (128) : 01 Ind Cas 979, V iswanai ha Sastri v« 
iS e e tala k s Toni A tn m a I . 

(1924) A I R 1924 Nag 24 (25) : 70 Ind Cas 82, The Commissioner of 
Income- fax, 0. P. v. Dharamchand. 

[Nrc (1911) 9 Ind C'as 55 (55) (Mad), Venhatachellaya v. Subr arnania. 

Aiyar. (Right to have an ex parte decree set aside.) ^ 

(1921) A I R 1921 Bom 40 (44) : 45 Bom 365 : 59 Ind Cas 790, 
Go'prddas G anpaidas v. Trihhowaji. (Right to execute decree 
— Whether a vested right — Doubted.)] 

[Sec also (1920) A I R 1920 All 93 (90) : 90 Ind Cas 274 : 48 All 121, 
Mi. Be (jam SuUan v. Sarvi ITegam.'] 

7. (1920) A I R 1920 All 93 (90) : 90 Ind Cas 274 : 48 All 121, Ml. Begam 

Sultan V. Sarvi Beganr. (Right to execute a decree is a vested right 
but not a right to execute within a particular time.) 

(1928) A I R 1928 All 708 (708) : 110 Ind Cas 719 : 50 All 805, Baijyiath v. 
Do oiar e ij f I ajj am. 

(1910) A I R 1910 Tat 300 (303) : 34 Ind Cas 27 : 1 Pat D Jour 214, 
Krishna Dayal Gir v. Mt. Salcina Bihi. 

(1930) A I R 1930 Cal 422 (423) : 57 Cal 148 : 124 Ind Cas 817, Janakinath 
Singh a v. N ir ndha/r an Bay, 

(1930) A I K 1930 Cal 34 (38) : 122 Ind Cas 201 : 50 Cal 1117, Khondkar 
M ahonied Saleh v. Chandra Kumar Muklicrji. 

(1911) 11 Ind Cas 035 (030) : 30 Mad 108, Krishna Doss v. Alamlni Ammal. 
(2931) A I R 1931 All 035 (039, 640) : 130 Ind Cas 145 : 64 All 299 (F B), 
Bam Karan Singh v. Ramdas Singh. 

[*SV’e (1878) 1878 Pun Re No. 59, Mehtah Bai v. NaJiak Ghand. 
(Limitation is not a question of jurisdiction.)] 

8. (1894) 21 Cal 8 (18) ; 20 Ind App 183 : 6 Sar 334 : 17 Ind Jur 481 (P C), 

H arinath v. Mothoor Mohun. 

(1931) AIR 1931 All 035 (649) ; 136 Ind Ca.s 145 : 54 All 299 (F B), Buon 
Karan Singh v. Ramdas Singh. (Per Bajpai J.) 

(1932) AIR 1932 All 543 (644) : 138 Ind Cas 396 : 54 All 525, Bhajja v. 
Mohammad. Saul Khan. 

(1924) AIR 1924 Pat 721 (728) : 3 Pat 880 ; 83 Ind Cas 812, Kesho Bra- 
sad Singh v. Madho Prasad Singh. 

(1879) 3 Bom 207 (209) : 3 Ind Jur 560, Jivi v. Ramji. 

(1901) 28 Cal 37 (46) : 5 Cal W N 195, Surjyamoni Dasiv. Kali Kania Das* 
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Preamble to sue where noue exists. Thus, where a sale is void, and it is not 

Note 26 necessary to sue to have it set aside, the Limitation Act should not 

be so construed as to create an obligation to sue.^’ 

It follows that in respect of any particular suit or proceeding 
the law of limitation applicable is the law which is in force on tlie 
day on which such suit or proceeding was instituted notwithstanding.^ 
that the cause of acticm may have arisen before such Act came intr; 
force.^'‘ 


(1028) A 1 R 1028 Mad 402 (408) : 72 lud Cas 488, Aiya pparnju v. I fpr/; 
i’p n I, ainl, risk 7iayya . 

(1080) A IR 1080 Rang* 228 (280) : S Rang 880 : 127 Ind Cas 101 (F M). 

Abdul Ganny v. Mm. RuhscL (Per Page C. J.) 

(1897) 24 Cal 1 (7) : 28 Ind App V>7 : 0 Sar 080 (P C), Hurri JUiumu \ . 
Upvndra Lai. 

(1912) 10 Ind Can 742 (744) (Cal), Kumeda Charan Bala v. Aiyhulho^k 
Chatopadhya. 

(1928) AIR 1928 Mad 402 (405) : 72 Ind Cas 488, Aiyapparaju v. Viara 
V<n kafnkriHh}( ayya . 

[Nre aha (1010) A I R 1910 Cal 001 (008) : 80 Ind Cas 824, Kalicha- 
ran Natk v. Snkhada. Sundari Debt.] 

[Sec (1925) A I R 1925 Oudh 400 (401): 80 Ind Cas 725, Ram Narain. 
V. Barkandi.'] 

9. (1915) A 1 R 1915 j\Iad 1190 (1197) ; 29 Ind Cas 1 : 89 Mad 450, Narayanan 
Ou'ttiar v. hakshvianaji Cketiiar. 

10. (1928) A I .R 1928 All 708 (708) : 110 Ind C'as 719 ; 50 All 805, Baijnalh v. 
Doalarr if I I a jjam . 

(1918) 10 Ind Cas 291 (291) : 85 All 227 : 40 Ind App 74 (84) (P C), Soni 
Ra7n V. Kanhahia Jm.l. (Unless there is a distinct provision to tln^ 
eontrary.) 

(1909) 8 Ttid Cas 725 (728) : 82 All 88, Shib Shankar Tail v. Soni Ram. 
(1021) 02 Ind Cas 100(100) (Pat), Myrrs v. Dirnknr Manilal d On. (Law 
of limitation governs all proce<'dings taken iifter the date of its (‘nact- 
merit.) 

(1927) A I R 1027 Sind 270 (271) : 21 Sind L R 105 : 80 ind Cas 757, Ganm> 
Ram. V. Srcridary of State. 

(1902) 1902 Ihni Re No. 4 : 1901 Ihin L R No. 158, Ram JHtta v. Tchlu. 
(1980) 34 Cal W N 788 (784), Kanai Lai Snhhai v. Purna Chandra Chat- 
ter ji . 

(1804) 1 Suth \y K 52 (52), Radhamonce J>ossec v. GolucL Chundir 
Ohuckerhutty. 

[See also (1881) 8 All :I40 (842), Ransidar v. liar Sahai. 

(1881) f) Cal 840 (847) : 7 Cal L R 121, Mohesh Tail v. Busunt 
K'uniaree. 

(1981) A I R 1981 All 085 (048, 045) : 180 Ind Cas 145 : 54 All 299 
(F B), Rain Karan Sinyh v. Ram Las Siiiyh. 

(1909) 8 Ind Cas 889 (890) (Cal'), Thakomnni DaM v. Mohendra Nath 
Ley Sarkar. 

(1804) Svith \\ K (Gap) 280 (280), Rajah Indoo Bhoasitn Deb Roy v. 
IJnrro Nath Roy. (New Act coming into operation when plaint 
presented to proirer Court on return — New Act governs the suit.) 
(1804) Suth W R Afis 0 (O), Bahon RiHhonnt h v. Chnird hry Kripa 
Narain Singh.] 

[See however (1870) 1 Mad 52 (58), Pasu ]iati Batchrnia v« Pasu- 
pa ti M n f hamh hat I u . 

(1874-75) 7 Mad H C R 802 (894), iLiinnasami Aiyanyar v. Gopala- 

ch'trry. 
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Whei*e a particular Limitation Act is repealed by another Act, 
:be following positions may arise : 

] . Where, at the time of the new Act, a suit is barred according 
to the repealed Act. 

2. Where the suit is within time according to the old x\ct but the 

new Act prescribes a shorter term of limitation than the 
former Act. 

3. Where the suit is within time according to old Act but barred 

according to the new Act and a future date is fixed for its 
coming into operation. 

4. Where the suit is within time according to the old Act but 

barred by tlie new Act, and the new Act comes into force at 
once. 

In order to discuss these positions properly, it will be necessary 
to refer to Section 6 of the General Clauses Act (lO of 1897) which 
enacts as foll6ws : 

“ Section 6. — Where this Act, or any Act of tlie Governor General 
in Council or Hegulation made after the commencement of 
iliis Act, rei)eals any enactment hitherto made or hereafter 
to bo made, unless a different intention appears, the repeal 
shall not 

(a) revive anything not in force or existing at the time at which 

the repeal takes place; or 

(b) affect tlie previous opei'ation of any enactment so repealed or 

anything duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation or liability acquired, 

accrued, or incurred under any enactment so repealed; or 

(d) ‘ 

(e) affect any investigation, legal proceeding, or remedy in respect 

of any such right, privilege, obligation as aforesaid; and 

any sucli investigation, legal proceeding or remedy may be 

instituted, continued or enforced as if tlio repealing Act 

or Hegulation liad not been passed,” 

It follows that, in the Jirst ease, the rigid of action which is 
barred by limitation at the time the new Act comes into force cannot 
be revived by the change in the law subsequently^^ (Clause (a) of 
Section 6 of Act 10 of 1897.) 

In the sccojid case, the general rule stated above with regard to 
the law of limitation applies, namely, the new Act applies to the 


(1916) AIR 1916 Cal 754 (755) : 29 Ind Cas 888 , mnwensor Sen. v. 
I nt mamuddi C hotvd htiri. 

(1915) AIR 1915 All 392 (393) : 37 All 597: 30 Ind Cas 573, Jia Bihi 
V, Ilahi Baksh.] 

11 . (1893) 20 Cal 487 (497) : 20 Ind App 30 : 6 Sar 261 : 17 Ind Jur 164 (V C), 
Mohesh Narain v. Taruch Nath. 

(1889) 12 Mad 26 (33) : 15 Ind App 167 : 12 Ind Jur 370 : 5 Sar 255 (P C), 
Appasami v. Suhramanya. 
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Preamble proceeding notwithstanding that the period of limitation is shortened 

Note 26 by the new Act. The reason is, as has been seen already, that no 

one has got a vested right in a period of limitation which is but a 
rule of procedure. When, therefore, at the time the new Act cornoy 
into force there is time even according to the new Act within which 
the suit can be instituted, the new Act will apidy.^*^ In such cases 

(1922) AIR 1922 R C 187 (190, 191) : 49 Gal 203 ; d8 lud App 335 : 74= Ind 
Gas COO (P G), SarJiindra Nath \ . M aha/raja. Ba-hadur Sinijli. 

(1880) 4 Bom 230 (234) : 5 liid Dur 90, YBiayak (Brviyid v. Bahaji. 

(1884) 8 Bom 99 (103) : 8 lud .lur 261, Dharyna yithal v. Gorind S/uB 
ralkar. 

(1893) 17 Bom 173 (183), Bhoailal v. AnmilaL (Per Tclaug J.) 

(1878) 3 Cal 331 (335) : 2 Ixid 3ur 679, Krishna Mohan Bnso v. Okhilmoni 
Dosser. 

(1904) 31 Gal 311 (317, 318), Ja<famba Gosaniini v. Bam Chandra Go- 
swavii. 

(1912) 39 Cal 506 (509, 510) ; 15 Ind (3is 551, Nepal Chandra v. Niroda 
Sundari . 

(1877) 1 Mad 228 (234, 235) : 1 Ind Jni; 231 ; 1 Mad L R 361, Valia Tam- 
haratii v. Vira Bayan. 

(1910) 8 Ind G-as 689 (691) : 33 All 244, Mtdiaviynad F aiaz Ali Khan v. 
Kallu B%)igh. 

(1911) 10 Ind (,’as 477 (480) : 33 All 356 : 38 Ind App 87 (P C), K hunnilal 
V. Gorind Krishna.. 

(1913) 20 Ind (.'as 465 (466): 16 G)udh (.’as 157, Baja Barn v. Farag Nara/in. 
(1912) 17 Ind Gas 029 (632) : 37 Bom 393, Mohanrmad Mchdi v. Salin ahai . 
(1930) AIR .1930 Bom 55 (57) : 122 Ind Gas 8()2, Dh.nndi Shivnj'i v. Laksh- 
man M hashuji. 

(1928) A 1 R 1928 Bom 28 (31) : 107 Ind Gas 60, Na.rayan Balajiv. Go- 
y ) i n d. S a k h ar a vi . 

(1918) A 1 R 1918 Mad 86 (88) : 43 Ind Gas 50, Banian Kuriip v. Oluipan. 
Nair. 

(1877) 1877 Bom Pri. J udgt. 85, V asudevabhat v. Krishiuibhat. 

(1882) 1882 Bom Pri. Judgt. 224, Bapuje \. Kasinath. 

(1883) 1883 Boni Pri. Judgt, 125, Vit/rn v. Narayan. 

(1884) 1884 Bom Pri. ludgt;. 73, Bustoniji v. K'uvarbai. 

(1897) 2 C'al VV N 162 (164), Mohema Ghunder Bai v. Gouri Nath Dey. 
(1880) 1880 Pun Ho No. 85, Hakim Deri Dayal v. Drab Dayal. 

(1901) 1901 Pun L R No. 53 (p. 175) : 1901 Pun Ko No. ^S9,'Teka v. Sohnu. 
(1907) 1907 Pun V R No. 29 (p. 80) : 1907 Pun W R 6, Fatah Moham- 
mad V. Foja. (Especially when the suitor is minor.) 

[See also (1880) 5 Cal 897* (900) : 6 Cal B K 489 : 3 Shorn L R 154, 
N arsing f)oifal v. IJ a rr yhur Saha. 

(1922) A I .U 1922 Bah .398 (398), 1 1 ahuynat Bui v. IWidha/iea Singh.] 
[See also (BK)0) 27 Gal 1004 (1011) : 27 Ind App 103 : 4 Cal W N 
5(>5 : 7 8ar 718 (P ('), Fatiynntiihiissa Begum v. Sunder Das. 
(187<3) 1 (’ai 328 (330), jVocoor Chunder Bose v. Kally Goomar 
G hose. 

(1874) 7 Mad 11 G R 283 (283), V enkaiachella Mudali v. T. Sasha^ 
(jherry Bau. 

(1914) A I R 1914. Mad 15 (16) : 22 Ind (’as 40, Rarnamyna v. 
JK ar a. ya yi a s w a rn i . 

(1918) A 1 R 1918 Mad 794 (798) : 40 Alad 846 : 41 Ind Gas 546, 

Soynasundaram Chettiar v. Vaithilinga Mndaliar.'] 

[See however (1912) 16 Ind Gas 124 (125): 34 All 412, Ayesha 

Husain. (Section 6 of the General Clauses Act not referred to.)] 
12. (1921) AIR 1921 Bom 40 (43) : 45 Bom 365 : 50 Ind Gas 790, Gopaldas 
Gayipatdas v. Tribhowan., (Section 48, (4ivil P. C., has retrospec- 
tive effect in regard to decree obtained before the Code of 1908.) 
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the fact that the new Act iwstponos the date of its coming into force 
becomes unimportant in deciding the question of its retrospective 
effect.” 

In the third cane, the fact that the Legislature has postponed the 
Operation of the now Act shows that it has provided for all possible 
hardships and consequently the rule is that the new Act applies from 
the date of its taking effect. 

In the fourth case, it will be observed that the result of applying 
the new Act would be to destroy the right to sue which was vested 
in the idaintiff on the date the new Act came into force. As has 
already been seen, even an enactment relating to procedure will not 
operate retrospectively so as to destroy vested righ ts, whether substan- 
tive or remedial. It follows that the suit in such cases can be filed 
within the time fixed by the old Aet.^^ In JRajah of Pittapur v. 

(1926) A I R 1926 All 93 (90) : 90 Ind Gas 274 : 48 All 121, Mt, Begarti 
Suitem V. Sarri BeiUDri, 

13. {1930) A T K 1030 Cal 34 (30) : 50 Cal 1117 : 122 Ind Gas 201, Khondkar 

Mah'WK'd Saleh v. Ghandra Kv/iuar Miikherji. (Observation of 
Lord Campbell G. J. in Queen v. Leeds and Broad ford Hy. On,, 
(1852) 18 Q J'i 343, referred to.) 

14. (1882) 0 Lorn 20 (29), KJiushalhhm v. Kabhai, 

(191.3) 20 Ind Gas 821 (822) (Cal), Budhu Kumar v. Hafiz H iissain, 

(1922) A 1 11 19-22 ATad 4.17 (.119) : 70 Ind Gas 743, C. danapalhi Mudaliar 
V. N. Krishnamachar'i,, (Retrospective intention may be. inferred 
when new Statute postpones its coming into effect.) 

(1921) A I K 1921 AJad 050 (051) : 02 Ind (.'as 79.5, V'oUhino.iha Aiyar v. 
G nr in d a s 1 1 ai u 1 1 I ' d a y ( i r . 

(1910) 5 Tnd (5is 421 (422) : 34 ATad 202, Palaniappa (J licit iar v. \ atayuta 
Pillai. 

(1910) 7 Ind Gas 982 (985) (Bom), Hope Mills Ltd. v. Vithaldas. 

(1923) AIR 1923 Nag 106 (107) : 71 Ind Gas 176, N-imha v. Mi. Janki. 
(1805) 2 Alad 11 G R 42 (42), M.nhidin Sahib v. Khadir Sahib. 

(1880) 2 Alad 397 (399) : 4. Ind 3ui: 335, Sahapaf hi (fhetty v. Clndanibaran 
GhcHy. 

(1881) 3 Alad 90 (97) : .5 Ind -Jur 192, Banda Subbay ya v. M adalapalli 
Suha.nna. 

(1878) 1878 Bom Pri. linlgt. 2()9, Rafnaehandra v. (i unwantrao. 

(1865) 4 8uth W R Alls 24 (24), Mudoosoodan Mookerji v. IHnnrnoonee 
Banerjee. 

(1882) 8 (’al hi (01) : 8 Ind App 123 : 11 CiB L K 113 : 4 Sar 248 (P C), 
Munyul Per shad Dir hit v, (Iriji Kant fjahiri. (Limitation 
Act 9 of 1871~Section 1 expressly provided that portions of the Act 
did not affect suits instituted before 1st April 1873.) 

{1877) 1 Alad 301 (302) : 1 Ind Jur 730, M adhavan v. Atdiuda. 

(1880) 2 ATad 113 (110) : 3 Ind Jur 415, Appasami v. Ayliilajida. 

[But see (1921) AIR 1921 Alad 120 (129)': 01 Ind Gas 979, 
y iswanatha Saslri v. SitaJak.shnii Animal. (Inference of 
non-retrospecti veness made from the fact of the now Statute 
postponing the date of its coming into effect is unsound — 
Per Oldfield J.)] 

16. (1916) AIR 1916 Alad 912 (913, 917) : 30 Ind Oas 94 : 39 Alad 045, Raja of 
Piliap'Ur V. Gani V enkatasuhha Roie. 

(1924) A I R 1924 Pat 183 (184) : 71 Ind Gas 957, Gokaran Prasad v. ]Vari8 
Ali. 

(1913) 19 Ind Gas 793 (807, 811, 812) (Cal), Manjuri Bibi v. Akkel Mahmud. 
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Gani Venkatasubba Wallis, C. J., observed as follows : — 

The principle to be applied is that where an Act contains provi- 
sions for the limitation of suits which take away altogether a 
vested right of suit without providing any equivalent remedy, 
then, aocording to the approved rule of construction, the pro- 
visions must be considered to have been enacted subject U) 
the implied excei)tion that they were not to extend to such 
vested rights of suit which were to continue subject to the 
rules of limitation in force at the i)assing of the Act. This 
rule of construction was adopted to give effect to the presumed 
intention of the Legislature not to take away vested rights iii 
this fashion.'' 

Of course it is always open to the Legislature, by express 
words, to apply a new statute of limitation so as to take away a 
right of suit or other proceeding; but in that case, it will be simply 
an instance of the express intention of the Legislature overriding the 
ordinary rule of construction.^^ See also the undermentioned cases. 

(1927) A J R 1927 P C 242 (244) : 54 Ind App 421 : lOG Ind Gas 15C : 9 I>ah 
284 (P C), Delhi Clot It and General Mills Oo. J dd. v. Inayine-tax 
Commissio ner , Delhi. 

(1911) 11 Ind Gas 401 (402) (Gal), FaHL Karim v, Ananda Mohan Hoy. 
(1882) 6 Bom 2G (29), K hushalhhai v. Kahhai. 

(1916) A 1 R 191G Mad GOT (GOB) : 18 Ind Gas 64 : 88 Mad 101, Hamn^ 
krishna Chetty v. Suhraya Iyer. 

[See (1922) A i R 1922 Gal 491 (492) : 70 lud Gas 370, Ajit Si7ii/li \. 
Bhayabali Char an 'M tikerjec. (in this case, though the 
Amending Act introduced a shortor period of limitation the 
application in question did not become barred according to that 
Act on the date of its corning into operation. Still the Gourl 
hold the old Act applied. This cannot be considered to be right.) 
(1910) 8 Ind Gas 189 (189) (Bom), Gajanan Vina yak v. 

(193B) A I R 1933 Oudh 38 (40) : 140 Ind Gas 182, Itafrunandan 
Mi.sra v. Mnhadeo. (Amendment to Article 134 lyy Act 1 of 
1929 cannot have retrospective effect .so as to displace rights 
acquired by ^irescription.) 

(1930) A 1 R 1930 IVit 455 (4G7) : 9 Pat 885 : 127 Ind Gas 817, 
Nauran(ji DclI v. Ham Char an Das. 

(1876) 1 Bom 2BG (291), Sitaraiu Vasuderx. Khanderav Balkrishjia. 
(Right by adverse possession.)] 

16. (191G) A I R 191G Mad 912 (913) : 30 Ind Gas 94 : 39 Mad G45. 

17. (1912) 14 Ind Gas 184 (18G) (Mad), Sundaram Iyer v. M iiihn G aaiapatin 

Iyer. (Per Abdur Rahim J.) 

(1910) 5 Ind Gas 420 (421) : 34 Mad 292, Arayil Kali Arnma v. Pcfap/ai/V- 
kara Manakal, 

(1921) AIR 1921 Bom 40 (43) : 45 Bom 365 : 59 Ind Gas 790, Gnpaldas 
Ganapatdas v. Tribhoioan. 

(1913) 21 Ind Gas 113 (114) (Gal), N arendra Dal v. Upendra Nath. 

(1917) AIR 1917 Bah 144 (147) ; 37 Ind Gas 292 : 1916 Pun Re No. 101, 
Manohar Lai v. Mt. Sadvia Begum. 

[<Scc; (1883) 7 Bom 459 (462), Gtirupadappa Basapa v. Virhhadrapa 
Irsangapa. (A new Limitation Act may itself state when it is 
to take effect.)] 

18. (1916) AIR 1916 Pat 300 (303) : 34 Ind Gas 27, Krishna Dayal Gir v. Mt, 

Sakina Bihi. (Limitation Act governs all proceedings from date of its 
enactment.) 
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An alteration of the law of limitation during the pe7idency of 
a suit or proceeding does not, in any event, aiffeet such suit or pro- 
ceeding.^^ 

A law creating a new right cannot, as such, be presumed to have 
110 retrospective effect. The rule against retrospective operation is 
intended to apply not so much to a law creating a new right as to a 
law creating a new obligation or interfering with vested rights. 
Where the new right is created expressly under conditions which 
prevent its imposing any new obligation on, or its interfering with, 
jiny vested rights in others, the reason against its retrospective ope- 
ration ceases to exist. 

In the undermentioned case"^ the question was raised without 
being decided whether, when a later Limitation Act repeals a prior 
Act which itself liad kept alive certain provisions of a still earlier 
Act, the earliest Act w'as kept in force in so far as those provisions 
were concerned. But subsequently the Calcutta High Court has 
decided^^ the question and laid dowm that the earliest Act was not 
kept in force. 

27. Limitation — Bars remedy but does not destroy right. — 

As has been seen in Note 3 ante, limit ation ^ as distinguished from 
])rescription, merely bai’s the remedy but does not destroy tlio^riglii,^ 
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Note 27 


(1011) 11 Ind Cas 205 (208) (Cal), Kisltori Thmi v. MuldiyuJ Lai. 

(1017) AIK 1017 laih 114 (140) : 37 lud Cas 292 ; 1916 Kim Re No. 101, 
Manoliar Jjal v. d//. Sadv/a Bctjum. 

(1010) 8 Jud Cas 543 (511) : 35 Mad 678, Chidainbar aw Chetty v. Karnfipan 
Chetty. 

10. (1084) A I K 1034 P C 77 (78) : 147 Ind Cas 887 : 61 Ind App 50 : 56 All 111 
(1^ C), Mt. Allali Ilalchi v. Shah Mohanunad Abdul liahim. (Araoiid- 
ment of 1029 to Section 10, Limitation Act docs not govern previously 
instituted suit.) 

(1014) A I K 1014 Cal 167 (167) : 19 Ind Cub 968 (969), M aula Balsh v. 
B habas ii n dar i Dasya . 

(1883) 9 Cal 446 (419) : 12 Cal L K 431, Bchari J.all v. GoverdUun LalL 

[See however (1866) 5 Sutli W R 95 (96) (P C), J>all Dokul Siny v. 
J.jall Jlooder Pur tab Sing.^ 

20. (1895) 22 Cal 7(’.7 (777, 778) (F P>), Jayadonund Smyh v. Amirla Ball Sir- 

car, (Overruling (1887) 14 Cal 636 (640).) 

21. (1883) 9 Cal 644 (646, 617), Jiadha Prosod Siuyh v. Sundur LalL 

22. (1885) 11 Cal 55 (58), Brtchar aw. DuUa v. Abdul Wahed. 

Note 27 

1. (1910) 7 Ind Cas 898 (899) : 33 Mad 308, Siihramania Iyer v. Gnpala. Iyer, 
(1931) A I R 1931 All 635 (649) : 136 Ind Cas 145 : 54 All 299 (F R), Pain 
Karan Sinyh v. Itam Das Sinyh. (Obiter per Rajpai J.) 

(1930) AIR 1930 Rang 228 (232) : 8 Kang 380 : 127 Ind Cas 161 (F R), 
Abdul Ganny v. J. M. Bussell. 

(1921) AIR 1921 Lah 170 (171) ; 65 Ind Ca.s 642, Naihiua v. Kanhiya. 
(1921) AIR 1921 Lah 351 (352) ; 57 Ind Cas 348, Akhar Hussain v. Itacp 
nandan. 
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Note 28 
Note 29 


which remains and continues available in other ways. Thus where 
a suit or a debt is barred by limitation, the debt nevertheless 
remains; it is open to the debtor to pay the barred debt and the pay^ 
mont cannot be recalled on the ground of failure of consideration.^ 
Similarly, a barred debt is a good consideration for a written pro. 
mise to pay it. See Section 25 of the Contract Act. See Note 14 
under Section 3, infra. 

28. Limitation and defence. — See Note 15 to Section 3, infra, 

29. “Consolidate and amend.” — “The object of consolidation/' 
said Lord Watson in Adrnini sir at or -General of Bengal v. Premlal 
Mullichf “is to collect the statutory law bearing upon a particular 
subject, and to bring it down to date, in order that it may form a 
useful code applicable to the circumstances existing at the time 
when the consolidating Act is pjissed.’* 

In the case therefore of a consolidating statute, the construction 
must be, not with reference to the circumstances existing at the time 
of the preceding Acts, but in relation to those existing at the time of 
the consolidating itself,^ and the law should thenceforth bo ascer. 
tainod from that enactment itself and not from prior decisions.'^ 


(1935) A I R 1935 Oudh 213 (‘210) : 153 Incl Gas 307 : 10 laick 181, Sarda 
S^and V, ifiii/a SJiarikar Singh. (Mortgagee in possessicai — So long as 
possession lasts, his right to the mortgage money is not lost though 
right of suit on tho mortgage may have become time-barred.) 

(191G) A I R 191C Low Bur 67 (GS) * 35 Ind Gas 741, S. King v. 
D, J. iJuchanan.] 

[See also (1880) 6 Cal 897 (899) : G Cal Ij K 489 : 3 Shorn L R 151, 
Nursing Dnyal v. Hnrnjhur Saha.] 

2. (1877) 1 Mad 267 (27‘2, 276) : 1 Ind Jur 307 : 1 Mad Ti R 343, Adniinisiratof^ 
General v. 1 i arvkins. 

(1910) 7 Ind Cas 399 (400) : 34 Mad 107, Kaudrsvurrni Pillai v. Aeayanil)aL 

Note 29 

1. (1895) 22 Gal 788 (798) : 22 Ind App 107 ; 6 Sar 003 (P G). (It is not 

correct to give the Act a meaning in tho light of the circumstances 
present at the time of the enactment in its original form.) 
bSVi’ also (1930) AIR 1930 All 225 (230) : 125 Ind Gas 477 : 52 All 
619 (F B), Saniha Nand Gir v, linsndf.ranand . (Consolidation 
means reduction to a system of the whole of tho statute law 
relating to the same subject matter as illustrated by judicial 
decisions.)] 

2. (1895) 22 Cal 788 (798) : 22 Ind App 107 : 6 Sar 603 (P C), The Adminis^ 

trator -General of Bengal v. Premlal MulHck, 

8. (189C) 23 Cal 563 (571, 672) : 23 Ind App 18 ; 6 Mad L 5oiir 71 : 6 Sar 067 

(P C), Norendra Nath Sir oar v. Kavialbasini Da si. 

(1901) 28 Cal 517 (528, 529) : 5 Gal W N 640, Lola Suraj Prosad v. ' Golah 
Chand. 

(1926) AIR 1926 Mad 906 (908) : 96 Ind Gas 978 : 49 Mad 728 : 27 Cri L 
Jour 1026 (F B), Tiruvengada Mudali v. Tripurasundari Animal- 
(1928) AIR 1923 Mad 523 (525) : 73 Ind Cas 343 : 46 Mad 605 : 24 Cri L 
Jour 699 (F B), Copal Naidu v. Emperor. 

(1909) 4 Ind Oas 442 (445) (Cal), Bidhumulchi Dasi v. Jitendra Nath Boy- 
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30. Act, if exhaustive. — *‘The essence of a Code,” said Lord 
I)avy in Gokul Manclar v. Pudmammd Singh, ^ “is to be exhaustive 
on the matters ifi respect of udiich it declares the laiv, and it is not 
the province of a Judge to disregard or go outside the letter of the 
enactment according to its true construction.” 

The Indian Limitation Act is an exhaustive Code governing the 
],a\v of limitation in India in respect of all matters specifically dealt 
with by it, and the Indian Courts are not permitted to travel beyond 
its provisions to add to or supplement them." In respect of matters 
not dealt wdth Iry it, however, the Act does not apply and there will 
be no limitation in respect of such matters. It is a rule of construe- 
lion of every statute that tlie Court ought not to act on the principle 
that every pixieedure is to bo taken as jrrohihited unless it is 
expressly provided for, but should ]>roceod on the converse principle 
that every iiroceduro is to be understood as permissible till it is 
shown to be prohibited by law.'* Again, while the periods of limi- 
tation or the rules of computation must be strictly confined to the 


(1909) 1 Ind Gas 8-29 (83*2) : 36 Cal 351 (364), Burn d C<k T.iuntud v. (John 
McJhmald, 

Note 30 

1. (1902) 29 Cal 707 (715) ; 29 lad .App ]9(; : 6 ('al W N 825 : 1 Com 1; K 793 : 

8 Sar 823 (P C). 

2. (1927) A I K 1927 All 440 (1-.19) : 49 All 5{;5 : 102 lad Cas <)G, Bavi Charan 

SaJiu V. Go(ja. (No rule of suspension of limitafioii contrarj^ to 
Sectiou 9 of the Act.) 

(1933) A 1 K 1983 Mad 418 (420) : 56 Mad 490 : 143 lud Cas 1 (F B), 
Su'ndarammd v. Abdul Kadir. (f Exemption unknown to the Limita- 
tion Act cannot be granted.) 

(1985) AIR 1935 All 828 (825, 326) : 153 ind Cas 1058, Mahomed Yums v. 
T'ilag Chand. 

(1926) A I R 1926 Cal 65 (73) : 89 Ind Cas 1000, Sarat Kaniini l)as‘i v. 
Naf/cjidra Nath Pal. 

(1928) A I R 1928 Mad 5C9 (513) ; 111 Ind t'.is 210 : 51 ATad 549. Ammalu 
Arnm i v. N ar ayanan Nair. 

(1925) A 1 R 1925 fHidh 369 (369) : 87 Ind ( as 17, Jia7n Pher v. Ajudhiya 
Singh . (ICxtension of periods of limitation — Idnhbatiori Act exhaustive,) 
(1925) A I R 1925 Mad 334 (337) : 85 Ltd Cas 272, Avnualhayi Ammal v. 
Sivar aynn, Pillai. (No itew ground of extension or suspension of time 
to l)C allowed.) 

(1927) A I K 1927 Alad 597 (597) : 50 Mad 417 ; 100 Ind Gi.s 776, Sal.ya^ 
yiarayayia IJrahman v. M. Sccthayya. (No €iquitable ground of 
suspension of limitation.) 

(192G) AIR 1926 Alad 857 (859) : 96 Jud ( a.s 657, Sorna-m I/illai v. 
T hiruva^: hiper urna I Pillai. 

(1932) 142 Ind (Jas 28 (24) (G^clun), Sanku nn y Men on v . 
Par a in c sioara M e n o n . ] 

3. (1883) 5 All 1G8 (172) : 1882 All W N 202 (F B), Nursingh Dan v, Afangal 

Dubey. 

(1889) 11 All 267 (287) : 1889 All W N 55 : 13 Ind lur 427 (F B), Muham^ 
mad Sulaiman Khan v. Muhammad Yar Khan. 

(1925) AIR 1925 Alad 42 (44) : 84 Ind Gas 134 : 48 Mad 494, Snnryapra^ 
Tcasam v. Muniswaim Ghetti. 

(1910) 5 Ind Cas 532 (584) : 37 Oal 399, ChhayuHnissa IBihi v. Basirar 
Rahman. 
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Note 31 


limits of the Act, there will be nothing repugnant in so construing 
the tvords of Column 3 of the Schedule as t(3 date a cause of action 
only when the remedy based on it is available.^ 

31. “Certain applications to Courts.’' — The Act lays down 
the law relating to the limitation of all suits and appeals but of 
certain applications only. Tliese ai)i)lications are specified in the 
Articles of the Act dealing with applications. The Act does not 
govern an application which does not fall under one or the other of 
these Articles.^ Bee Note 26 under Bection 3, infra. 

But does the residuary Article 181 apply to every application 
not covered by the other Articles dealing with applications ? It has 
been held that it does not. The reason is that Articles 158 to 180 
and 182 deal with applications specifically provided for by the Code 
of Civil Procedure^ that a residuary Article like Article 181 must be 
read ejusdeyn generis with the other Articles and cannot tlierefore bo 
held to apply to applications other than those under the Civil Proce. 
dure Code, e. g. under the Criminal Procedure Code.^ The Civil 


4. (1920) A 1 R 1920 Mad 1 (13) : 43 .Mad 185 : 54 Ind Gas 06, MuthukomUal 
V. Madar Animal. 

Note 31 

1. (1928) A 1 R 1928 Rom 236 (238) : 52 Bom 3(30 : 109 Ind L'as 734, S/ianhar 

Ajifvfji V. Ganga Uani Hayuji. (An application to ascertain mosue 
pi’ofits.) 

(1902) 25 Mad 724 (725) : 12 Mad L Jour 438, Alagappa Chethj 
V. SaraihanibaJ. (Application for insolvency after one mouth 
mentioned in Section 55, C. P. G. — Not barred by limitation.)] 

2, (1888) 10 All 350 (353) : 1888 All W N 02 : 13 Tnd Jur 36, Queen-Emprev^ 

V, Ajudhia Sing It. (Application under Section 195, Criminal G.) 
(1896) 20 Bom 513 (54f>, 547), Qn.<‘rn v. NagrsJiap/)a. (Limitation Act does 
not apply to ovimirial ])i'occcdiugs unless made iipplicable by express 
authority.) 

(1888) 11 Mad 332 (333) : I Weir (372, in. the nialter of Kittu. (Recovery ot 
advance in a criminal ('ourt under Workmen’s Bleach of Contract Act 
— Not affected by Limitation Act.) 

(1907) 34 Gal 672 (674) : (i Oal B Jour 119 ; 11 Gal W N 674, Sheikh 
Rahrnat Karim v. Sheikh. Ahdul Karim. 

(1883) 7 Bom 213 (214), Bai M anekhai v. Manekji, (Application for pi'obate 
or letters or certificate of admiiiistratioii.) 

(1881) 0 Gal 707 (708) : 8 Cal L, R 52 : 5 Ind Jui: 474, In re Ishan 
Chunder Hoy. (Do.) 

(1892) 19 Cal 48 (50), Kashi Chnnder v. Gopi Krishna. (Do.) 

(1894) 17 Mad 379 (38J), G nanarnut hu v. V ana. (Do.) 

(1911) 10 Ind Gas 130 (131) : 1912 Pun Re No. 20, Indar Narain v. Onkar 
.Lai. (Do.) 

(1020) A I R 1920 Mad 974 (974) : 60 Ind Gas 123, Doraiya Solagan v. 
V enkatarama Nairken. (Article 181 applies only to application under 
C. P. C. and the.refore not to an application under Section 36, Provin- 
cial Insolvency Act.) 

(1925) A I R 1925 Mad 172 (172, 173) : 79 Ind Gas 443, Pitta Hamas wamiah 
V. Suhramania Aiyar. (Do.) 

(1885) 8 Mad 207 (208), Janaki v. Kasavalu. (An application for succession 
certificate or for probate or application under Religious Endowments 
Act, application for appointment of new trustees, etc.) 
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Procedure Code and the Limitation Act have to be read together as 
far as possible and construed consistently.^ 

The Limitation Act applies only to such applications as a party 
is bound to make for securing the relief he requires and does not 
apply wlien the ai)plication relates to an action which the Court 
ought to take of its own 7notion, whether the parties apply for it or not,* 


(1908) 32 Bom 1 (4, 5) : 9 Bom L R 508, Wadia Clandhy tf' Co. v. J'ln it- 
sliota^n Sivji. (Article 181 applies to applications only under Civil 
P. C, — An applieation under Rules of the Bombay Ili^di Court does not 
fall under this Article.) 

(1883) 7 Bom 310 (322) : 7 Ind Jur 009, 1 shtrftrda.'^ Jayjiirandas v. Dosibai. 

(1917) A 1 H 1917 Low Bur 17 (17, 18) : 38 Ind Cas 503, K, JtUi v. M. M. 
(Irccnhery. (Refeience to Judge on an order of the Deputy Registrar 
is not an application to which Idmitation Act applies.) 

(1895) 22 Oal 924 (920, 927), Tilurk Sivijli v. J^arsotoiti Proshad. 

[Sec also (1881) 0 Cal GO (04) ; 0 Cal L R 345, Cnmnd Chunder 
G osirami v . Iviintpi 7i fnony . ] 

[Sec (1895) 18 All 12 (15) : 1895 All \V N 130, Cofinel v. Himalaya 
Bank Ltd. 

(1915) A I K 1915 Cal 85 (80) : 41 Cal 819 : 24 Ind Cas 27, Ahhoya 
Oharan v. Saroja. (ApplicaJdlity of Article 104 to an appli- 
cation under Section 50, Prt)hate and Administration Act 
considered.)] 

[See however (1884) 8 Bom 398 (401) : 9 Ind Jur 37, (tosranei Sjiri 
P uru shot ant ji v. />. Pohb.'] 

;9 (1921) A 1 R 1924 Mad 494 (503): 47 Mad 483: 79 Ind Cas Ml (F B), 
Meyappa v. Chldandxirmn . (Per Ramesam J.) 

[See (1925) A 7 R 1925 Pat 1 (8) : 3 Pat 371 : 78 Ind Cas 200 (F B), 
Ikdmalciind Maruuiri v. P>asania Kumari J)asi.'\ 

4. (1910) A 1 K 1910 Cal 231 (233) : 28 Ind Cas 211, Beni Sinyh v. Jleehamdeo 
Sinyli. (Application under Order 34, Rule 5(2) must he made hy 
party. Hence Article ISI applies.) 

(19:50) A 1 R 19:30 Nag 200 (207) : 20 Nag L K 100 : 122 Ind C:as 441, sM t . 
Lakshnoi Jhil \ . T iil^aram . (An a})plieatioii for appointment of a 
commissionei’ to makt' partition, the preliminary decree itself having 
made provision for tin*, appointment — No limitation.) 

(1904) 28 :Mad 127 (129) : 14 ^lad T, Jour 130, l.afchinanan Chetty v. 
Jla ma nat ha n (' h e tty . ( Do. ) 

(1900) 30 Bom 415 (115) ; 8 Pom Tj K 218, Babaji v. Kusliaba. (Bombay 
Mamlatdar’.s Courts Act (1870) — Mamlatdar himself bound to order 
village ollicers to gi^e elTeet to his order for possession without party’s 
apjdiea tion .) 

[See als<i (1921) A 1 K 1921 Cal 895 (897) : 80 Ind Cas 55, Chandra 
Knniar Muk iiojiadhya, Sin. SiidJinnsu Ikulani Lebi, (Am- 

endment under Section 152, C. P. C. can be made at .any time.) 
(1913) 21 Ind Cas 540 (541) : 7 Sind I. H 53, Bikhorna.l 7 ml Chand v. 
Jiajalnwl M anomal (Do.)] 

[Sec (1914) A I R 1914 IMad 297 (297) : 22 Ind (ais 774, Sornasunda- 
ram Chettiar \ . Ha nialirishna. {.Application under SeetioT) 152, 
C. P. C. ill respect of palpable errors.) 

(1918) 19 Ind Cas 490 (490) (Mad), H yder Sahib v. Gina Chrftiar. 

(Correction of obvious slips or mistakes in <an award.) 

(1929) A 1 R 1929 Pat BOB (308) : 8 Pat 482 : 117 Ind Cas 047, 
7\ amakhya Narayan Slnyh v. Akloo Sinyh. (Application for 
ascertaim^ent of mesne profits.) 

(1920) A I R 1920 Pat 141 (142, 143) : 5 Pat 223 : 92 Iik] Cas 029, 
Bhatu Ram Mndi v. Foyal Ram, (Do.) 
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or which the Court, has no discretion to refuse/'' or which is only 
ministerial,^ or is only of a formal character.' 

The Act applies to suits or appeals or applications to Courts,^ An 
application made to the Collector to make a reference to a Court in 
the matter of an award under the Land Acquisition Act is equivalent 
to an application to a Court notwithstanding tliat it was not made to 
the Court direct and consequently the Act applies to such axqdica, 
tion,^^ See also Note 27 under Section 3, infra. 

The Act bars a remedy only against a person against whoin a 
right exists and not against whom no relief is claimed. 

Note 82 32. Criminal Proceedings and limitation. — The Indian 

Limitation Act has no application to criminal proceedings excei)t to 

(1924) AIK 1924 Pat 781 (782, 783) : 4 Pat 57 : 84 Ind Gas 272, 
Ifaral'h'pan Misser v. Jagdeo 'Missvr. (Do). 

(1892) 19 Cal 132 (139) (F B), Pur an Ghand v. Roy Radha Kishcn. 
(Do).] 

[See however (1928) A I R 1928 Mad 522 (522) : 109 Ind Gas 526, 
'J'inirna Rajn v. Xarasimharajii. (Application under Order 
20, Rule 12, (\ P. C. for ascortainment of mesne profits fulls 
witlii?i Arti^ilo 181.)] 

5* (1887) 9 All 304 (3(15) : 1887 All W N 79, Parho v. Kesho Rai. (Application 
to hrinij: decree into conformity with judgment.) 

(1887) 10 Mad 51 (52), Jiraji v. Prayji. (Do). 

(1897) 1897 Pun Re No. 12, Dr.ri Das v, Gurdatta. (Do.) 

(1910) G lud Gas 537 (540, 541) : 37 Gal 790, .Mndhahntoni v. Tja^nhert. 
(1908) 11 Ouclh Gas 208 (211, 23 2), Rital Prasad v. Ahdur Rashed. (Appli- 
cation to amend description of property in decree.) 

[See (1913) 20 Ind Gas 085 (087) (Gal), P r as^inna Kumar v. Asutosh 
Ray. (Application by assignee to be substituted in a pending 
.suit — No limitation .) 

(1910) A 1 R 1910 Low I:?ur 10 (11) : 8 Ijow Bur Rul 422 : 35 Iiul 
('as 950, MooUa Kasim v. MooUa Ahdul RaJiim.'] 

0, (1882) 0 Bom 586 (587) : 7 Ind dur 35, Vithal v. V ithojirar . (Application 
for sale certificate.) 

(1884) 8 Bom 377 (380), Deridas d aajivau v. Pirjada Retu rn. (Do.) 

(1881) 4 Mad 172 (173), Kylasa Gounden v. Ramaswavvi. (Do.) 

(1883) 1883 All W N 202 (202), Kisla n Sinnh. In re. (Do.) 

7. (3 881) 0 Cal 60 (03, 04) : 7 Gal L R 345, Gorind Chunder Goswanii v. 

R liny unman y. (Such as application to transfer a case from one 
board to another or to transfer a case to the bottom of the board 
eliange of attorney or change of case or to reyiifst the Court to deal 
With a pi’ndiny .^uit in a. ptirticular way.) 

8. (1902) 24 All 402 (404) : 1902 All W N 99, U dit Upadhia v. Imam Bandi 

Pihi, (District Registrar not ordinarily a Court.) 

[SVr (1913) 15 Ind Gas 0.52 (053) : 13 Cri L Jour 508 (Mad), Krish- 
nani-mal \. Krishna Ayyanyar . (Do.) 

(1912) 18 lud Gas 890 (890) : 35 All 109: 14 Cn L Jour 14.4, Emperor 
V, IJ dit Narain. (Do.)] 

9. (1920) A I R 1926 Rang 135 (136, 137) : 96 Ind Gas 110, II. N. Burjorjee v. 

Special Collector of Rangoon. 

[See however (1904) 1904 Pun Re No. 79 : 1904 Pun L R No. 133, 
Bhagioandas v. The Collector of Lahore.)] 

10. (1927) AIR 1927 Cal 794 (79G) : 104 Ind Gas 576, Jadu Nath Mandal v. 

Aviulyo, Krishna Kundu. (Application to implead a party against 
whom no relief is claimed — No question of limitation.) 

(1907) 6 Cal L Jour 658 (563) : 12 Cal W N 84, Mohammad Ishag v. Sheikh 
Akramul. (Do.) 
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the extent provided therein.^ See also Note 31 above. 

33. Damdupat and the Limitation Act. — The rule of 
daradupat is not affected by the Limitation iVet^ with the result 
that though the Limitation Act prescribes a period of J 2 years for 
the recovery of money due on immovable property, the iffaintiff' will 
TK)t be entitled to recover interest in contravention of the rule of 
damdupat. 

34*. Application of periods of limitation to facts. — It is 

not on the facts alleged in the jilaint but on the facts proved or 
odniitted that limitation has to be computed and any particular 
Article of the Act applied.^ 

35. Applicability of Limitation Act to arbitrations. — 

See Notes to Section 8. 

36. Application of the Act to special or local laws. — 

See Notes to Section 29. 

37. “Rules for acquiring by possession the ownership 
of easements and other property.” — See Notes to Sections 26 
and 28. 
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Note 36 

Note''86 
Note 37 


Note 32 

1. See (1871) 15 Sntli W R (h- 25 (27): 7 Ilong I- R Queen v. Arnnicroddecn, 

Note 33 

1. (]885) 9 Bom 23B (235), Jhiri yialKidaji S(ir(trh<i.r v, Balamhhat Tlarjhnji- 
nnth Khare. 

Note 34 

i. (1929) A J K 1929 Nag 124 (125) : 118 Ind C'a^ (>2, Il>raln7u. Khan v. Nagnji, 
[See (1927) AIR 1927 Nag 10 (12) : 98 Bid Cas 22: 22 Nag L K 

147, Secretary a f State- v. JJiannal Kisha ndayal.'] 



PART I. 

PRELIMINARY. 


Section 1 


Short title, ex- 1 ( 1 ) This Act may be called 

meLem^i. the Indian Limitation Act, 1908. 

(2) It extends to the whole of British India; and 

(3) This section and Section 31 shall come into 
force at once. The rest of this Act shall come into 
force on the first day of January 1909. 

Synopsis 

1. British India. 

2. “ The rest of this Act shall come into force on the first day 

of January 1909. ” 


Other Topier 

Aden 

Laccadive Lslands 
Scheduled Districts 


Boo Note 1 
Boo Note 1, Pt. 0 
See Note 1, Pt. b 


Short title. 
Extent of Act. 


* Act of 1877 - S. L 

I\\RT 1 
PKELlMINAliV. 

1. 1'his :\ct iriay bt; oallcd “'i'lio Indian Limitatioi: 
Act, 1877”: 

It extends to the whole of Ilritish India ; but nothiu^i; 
contained in sections two and throe or in Parts JI and HI 
applie.s : 


(a) to suits under the Indian Divorce Act, or 

(b) to suits under Madras Regulation VI of 18:11 ; 

And it .shall coino into force on the first day of 

October, 1877. 


Coinnicnccincnt , 


Act of 1871 - S. 1. 


PART I 
ITlKLIMlNART. 


Short title. 


Extent of Act. 


1. This Act may be called ‘‘The Indian Idmitation 
Act, 1871.” 

It extends to the whole of British India ; but nothing 
contained in sections two and three or in Parts TI and 111 


applies : 

(a) to suits instituted before the frst day of April 1873 ; 

(b) to suits under the Indian Divorce Act ; 

(c) to suits under Madras Regulation VI of 1831. 


Conimencevirn t . 


This Act shall come into force on the 1st day of July. 
1871. 


Act of 1859. 

No provision corre.spondiug to the present section. 
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1. British India. — The Act applies only to proceedings in 
British India and not to proceedings in foreign States.’^ The expres- 
sion “British India"' is not defined in the Act and therefore the 
definition thereof in the General Clauses Act 10 of 1897 will apply.^ 
Under Section 3 Clause 7 of that Act, “British India” means : 

“ All territories and places within His Majesty's Dominions, 
which are, for the time being, governed by His Majesty through the 
Gcn^ernor-General of India or through any Governor or other officer 
subordinate to the Governor- General of India,” 

Aden^ and British Burma‘S were governed by HivS Majesty 
through Governors or other officers subordinate to the Governor- 
General of India and were thus within “British India.” As regards 
Aden, it has now been provided by the Government of India Act 
1935 (25 & 26 Geo. V., c. 42), Section 288, that on such date as 
His Alajesty may, by Order in Council ax^point, Aden shall cease 
to be a part of British India, By virtue of an Order in Council 
issued under that Section, Aden has ceased to be part of British 
India from the 1st April 1937. By virtue of Section 46, sub- 
section 2 of the said Act, Burma has ceased to be part of British 
India from 1st April 3 937. The Scheduled Districts are governed by 
His Majesty through Governors or other officers subordinate to 
the Governor-General of India and are thus within British India.’^ 
The Laccadive Islands are a j)art of British India, but by virtue 
of Section 3 of The Laccadive Islands and Minicoy Regulation 1 of 
1912 the applicability of the Limitation Act is oxeludod.^^ 

The following territories do not fall within the scope of the 
definition of British India : — 

1. Native States of India.^ 

Section 1 — Note 1 

1. (1927) A I R 1927 Lah 200 (208) : 8 Lah 54 : 102 Ind Gas 523, Hari Si^igh 

V. Muhammad Said. (Poonch State is a foreign State.) 

(1918) A I R 1918 Mad 580 (584) : 40 Mad 10G9 : 42 lad Gas 294 (F B), PHren 
Ijcsiic. Co. Jjfd., Cochin v. Foru^ual. (No operation in Travaiicoro.) 
(1923) A 1 R 1923 Mad 72 (73) : 45 Mad 1014 : 69 Ind Gas 932, Srinivasa 
Ay yang a?' v. Narayana Ban. (No operation in Mysore.) 

(1910) 8 Ind Gas 045 (616) (Bom), C han'nialapa v. Abdul V aliah Muhaincd 
Husscn. (The Act applies only to British Indian Gourts.) 

[5Vv' rdso (1906) 33 Gal 219 (253) : 33 Ind App 1 (P G), Ilcmchand 
.Dcrrhand. v. Azam Sakarlal C hhotarnlal and The Tnlaka of 
Kolda Sangajii v. The State of Oondal, (Kathiawar.)] 

2. See Section 3 (7) of that Act. 

3. (1924) A I R 1924 Bom 290 (293) : 84 Ind Gas 796, Abdulla Mohamed v. A. 

M. /Tulaikhi. 

See also Aden Lraws Regulation of 1891, Section 2, 

4. (1886) 13 Gal 221 (223), Aga M ohavirnad Hamadani v. Gohen. 

5. See Scheduled Districts Act, XIV of 1874. 

6. (1926) AIR 1926 Mad 657 (658) : 49 Mad 419 : 93 Ind Gas 311, Ahmad 

Koya V. Aisamma. 

7. (1888) 1888 Pun Re No. 191 (p. 499), Rajah of Faridkoi v. Bir Singhs 

(Reversed by Privy Council on another point.) 

(1902) 29 Cal 400 (401, 402) : 6 Gal W N 573, liatnn Mahamti v. Khatoo 
Sahoo. (The dVibutary ilMahals of Orissa do not form part of British 
India.) 


Sections 1 

i 


Lim. 9 
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Seotlon 1 
Notes 
1—2 


Note 2 


Section 2 


2. Lands ceded by Native Princes to the British Government for 

limited purposes,® e. g. civil stations and cantonment areas, ^ 
and land over which jurisdiction has been ceded for the 
purposes of Bailway Administration.^® Thus the Canton, 
ments of Wadhwan^^ and Secunderabad^^ and the Eajkot 
Civil Station^*^ are not included in * ‘British India.” 

Where full sovereignty has been ceded or a new territory 
has been acquired, the territory will of course thereby 
become part of British India.^^ 

3. Territories specially excluded from the term “British India” 

by legislative enactment. Thus Singapore is not part of 
British India. 

2. ** The rest of this Act shall come into force on the first 
day of January 1909.*’ — The object of postponing the operation of 
the Act is to enable persons to enforce their rights, if any, before 
the new Act negativing such rights comes into force. ^ 

2.* Iii this Act, unless there is anything repug- 
DeAnitions. nant in the subject or context, — 


*Act of 1877 — Sections 2 and 3. 

2. All reference.^ to the Indian Tjiinitation Act, 1871, shall he read as if 
liefer encea to Act made to this Act ; and nothing herein or in that Act 
IX of 1871, SavifKi contained shall l)e deemed to allect any title acquired, or 
of titles already to revive any right to sue, barred under that Act, or undoa- 
acquired, Saring of any enactment thereby rejxialed ; and nothing herein con- 
Act IX of 187 tained shall be deemed to atlect the Indian Contract Act, 
Section 35. Section 25. 

Inicriiretatioth 3. In this Act, unless there be something repugnant 

clause. in the subject or context — 

(1906) 33 Oal 219 (253) : 33 Ind App 1 (P C), Henicha.nd Devcliand v. 

Sakarlal Ohhotainlal and The Tatuka, of Kolda Sangani v. 7'ho 
State of (londal. (Kathiawar State not British India.) 

(1882) 8 Cal 985 (990, 991) : 11 Oal L K 241 : 7 Ind Jur 136 (F B), Empress- 
v. Keshnh. (The territory of Mayurbhan j is outside British India.) 

8. (1912) 17 Tiid Cas 534, (535, 536) : 87 Bom 152 : 13 Cri L Jour 790, Euiperor 

V. Chiyiimniilal. 

(1910) 6 Ind Cas 429 (429) : 6 Nag B R 49, Bobu v. Parbaii. (Berars.) 

(1925) AIR 1925 Mad 1100 (1101) : 88 Ind Cas 430, Zuheda Begum y.Kom-> 
mana Kanniah, (Agency Tracts of Vizagapatam.) 

9, (1912) 17 Ind Cas 534 (535, 536) : 87 Bom 152 : 13 Cri B Jour 790, Emperor 

V . C him man lal . 

10. (1897) 25 Gal 20 (31) : 24 Ind App 137 : 7 Sar 239 : 1897 Pun Re Or No. 6 : 

2 Cal W N 1 (P C), Muhammad, Yiisuf-iid-'dtn v. Einpress. 

11. (1912) 37 Rom 152 (156) : 17 Ind Cas 534 : 13 Cri B Jour 790, Emperor v. 

Chimmanlal. (Dissenting from 9 Bom 244.) 

12. (1893) 21 Cal 177 (179), Hussain AH Mirza v. Ahid All Mirra, 

13. (1886) 10 Bom 186 (188) : Ratanlal 218, Queen-Empress v. Abdul Latib, 

14. (1895) 19 Bom 680 (686), Jalhhai Ardeshir Shet v. Louis Manuel. 

15. See Straits Settlements Act 1866, Section 1. 

Note 2 

’ 1. (1916) A I B 1916 Lah 146 (148) : 85 Ind Cas 67 : 1916 Pun Be No. 88, 
Asa Ram v. Budhu Mai. 

(1922) AIR 1922 Mad 417 (418, 419) : 70 Ind Cas 743, Ganapathi Muda- 
liar V, Krishnamachari, 
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( 1 ) “ applicant ” includes any person from or 
through whom an applicant derives his right to apply: 

( 2 ) “ bill of exchange ” includes a hundi and a 
cheque : 

( 3 ) “ bond ” inchides any instrument whereby a 
person obliges himself to i)ay money to another, on 

‘ plaintiff ’ includes also any person from or through whom a plaintiff 
derives his right to sue ; ‘ applicant ’ includes also any person from or through 
whom an applicant derives his right to apply ; and ‘ defendant * includes also 
any person from or through whom a defendant derives his liability to be sued ; 

‘ easement ’ includes also a right, not arising from contract, by which one 
person is entitled to remove and appropriate for his own profit any part of the 
soil belonging to another, or anything growing in, or attached to, or subsisting 
npoji, the land of another : 

‘ bill of exchange ’ includes also a hundi and a cheque : 

‘ bond ’ includes any instrument whereby a person obliges himself to pay 
money to another, on condition that the obligation shall be void if a specified 
act is performed, or is not performed, as the case may be ; 

* promissory note * means any instrument whereby the maker engages abso- 
lutely to pay a specified sum of money to another at a time therein limited, or 
on demand, or at sight : 

‘ trustee ’ does not include a benamida.r, a mortgagee remaining in possession 
after the mortgage has been satisfied, or a wrong-doer in possession without title: 

‘ suit ’ does not include an appeal or an application : 

* registered ’ means duly registered in British India under the law for the 
registration of documents in force at the time and place of executing the docu- 
ment, or signing the decree or order, referred to in the context : 

‘ foreign country ’ moans any country other than British India ; 
and nothing shall be deemed to be done in ‘ good faith ^ which is not done 
with due care and attention. 

Act of 1871 ” — Sections 2 and 3. 

2. On and from that day the enactments mentioned in the first schedule 
Ileyeal of enact- hereto annexed shall 1x5 re[.xialed to the extent specified in 
ments. the third column of the same schedule. 

J nterpretation 3. In this Act, unless there Ikj something repugnant 

clansr. in the subject or context — 

‘ minor ’ means a person who has not completed his ago of eighteen years ; 
plaintiff ’ includes also any person through whom a plaintiff claims ; 
nuisance * means anything done to the hurt or annoyance of another’s 
immovable property and not amounting to a trespass ; 
bill of exchange ’ includes also a hundi ; 

‘ trustee ’ does not include a benamidar, a mortgagee remaining in possession 
after the mortgage has been satisfied, or a wrong-doer in possession without title ; 

* registered ’ means duly registered under the law for the registration of docu- 
ments in force at the time and place of executing the documents referred to in 
the context ; 

foreign country ’ means any country other than British India ; 
and nothing shall be deemed to be done in ‘ good faith ’ which is not done 
with due care and attention. 


Section 2 


Act of 1859. 

There was no interpretation clause in this Act. 
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Section 2 condition that the obligation shall be void if a speci- 
fied act is performed, or is not performed, .as the case 
may be; 

( 4 ) “defendjint” includes any person from or 
through whom a defendant derives his liability to 
be sued : 

( 5 ) “ easement ” includes a right not arising from 
contract, by which one person is entitled to remove 
and appropriate for his own profit any part of the 
soil belonging to .another or anything growing in, or 
attached to, or subsisting upon, the land of another; 

( 6 ) foreign country ” means any country other 
than British India : 

( 7 ) “good faith”: nothing shall be deemed to 
be done in good faith which is not done with due 
care .and attention: 

( 8 ) “plaintiff” includes any person from or 
through whom a xdaintiff derives his right to sue: 

( 9 ) “promissory note” me.ans .any instrument 
whereby the maker engages absolutely to pay a speci- 
fied sum of money to .another .at a time therein limit- 
ed, or on demand, or at sight : 

( 10 ) “ suit ” does not include an appeal or an 
application : and 

( 11 ) “trustee” does not include a benamidar, a 
mortgagee remaining in possession after the mortgage 
has been satisfied, or a wrong-doer in ])ossession with- 
out title. 

Section 2 SECTION 2 (CENEIUL) 

(General) \ . Definitions — General. — This Section is an interpretation 

Mote 1 clause. It has already been seen in Note 7 to the Proamblc tliat, 

as a general rule of construction, words in an Act should receive 
their ordinary and jdain meaning unless a contrary intention is 
apparent from the context. The object of a definition clause is, 
how'evor, to declare that cjertain words used in the Act shall have 
the meaning given to tliem by the definition thereof.^ The defini- 
tion may include in the connotation of the word defined, certain 
things which the Legislature, under certain circumstances, intends 


Section 2 (General) — Note 1 

1. (1886) V2 Cal 430 (432, 433), V macharan Bag v. Ajadannissa Bibee, 

(1920) AIR 1926 Sind 58 (01) : 91 Ind Cas 99 : 25 Sind L R 345 (F B), 
Walter John Brooks v. Nee Barivick, 
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to include, but which may not fall within, the ordinary acceptation 
of the term.^ 

The meaning assigned to a word by the‘ definition clause is the 
meaning of the word wherever it occurs in the Act,^ itnless there 
■IS anything repugnant in the subject or context} Thus the 
definition of the word “suit” does not include an appeal. But the 
word read with the context in Section 31, now repealed, clearly 
showed that it included for the purposes of that Section an appeal. 
There was thus a repugnancy in the context and the definition did 
not apply in interpreting that Section.^ 

The word “includes” used in the definition clause is not intended 
to be exhaustive of the things denoted by the word defined. It is 
a word of extension and generally used to enlarge the meaning of 
the word.^* By “including” certain things in the definition, others 
are tliereby not excluded.^ Where a word is defined as “includ- 
ing” certain things, the Legislature cannot bo intended to prevent 
the operation of the word in its ordinary or obvious sense under all 
circumstances,^ Where a definition exhaustive of the significa- 
tion of the word is intended, the expression “means'’ or “means and 
includes” is used.'’ 

Whore a word is not defined in this Act but is defined in the 
General Clauses Act 1897, that definition should be applied unless 
there is anything repugnant in the subject or context, inasmuch as’ 
Section 3 of that Act provides that the definitions given therein 
shall apply “in all Acts of the Governor-General in Council and 
Keguiations made after the commencement of this Act, unless there 
is anything repugnant in the subject or context.” 

But a definition given in another statute not in pari viatcria}^^ 


2. (1926) AIR 1926 Bind 58 (61) : 91 Ind Cas 99: 25 Sind R R 345 (F B), 

Walter John Brnoks v. Nee Barn-ick, 

(1911) 11 Ind Cas 610 (612) : 35 Bom 412 : 12 Cri L Jour 426, Emperor v, 
Braz //. DeSmeza, 

3. (1886) 12 Cal 430 (432, 433), Umacharayi Bag v. Ajadannis&a Bibee. 

4. (1909) 2 Ind Cas 632 (632) (All), Birj Mohan Lai v. liain Sarup Singh. 

5. (1909) 2 Ind Cas 632 (632) (All), Birj Mohan Lai v. Ram Sarup Singh. 

6. (1906) 4 Cri L Jour 23 (31) : 30 Bom 558 : 8 Bom L R 457, The Municipal 

Commissioner v. Mathorahai. 

7. (1898) 22 Bom 235 (238), Que€n~Fj7nprcss v, Magla Kala. 

(1879) 4 Cal 483 (492, 493) : 3 Cal L R 270 : 1 Shorn L R Or 79 (F B), 
Empress v. Ashutosh C huker butty . 

8. (1878) 2 All 74 (86), Uda Begum v. Imam-ud-din. 

(1916) AIR 1916 Fat 133 (134) : 18 Cri L Jour 404 (406) : 38 Ind Cas 964 
(F B), Manik Ram Ahir v. Emperor. 

9. (1878) 2 Mad 5 (7) : 2 Weir 123 : 2 Ind Jur 782, Empress v. Rama- 

nujiyya. 

(1879) 4 Cal 483 (493) : 3 Cal L R 270 : 1 Shorn L R Cr 79 (F B). 
Empress v. Ashutosh Chukerbuity. (Case under the General Clauses 
Act.) 

10. (1908) 31 Mad 408 (412) : 18 Mad L Jour 349 : 8 Mad L Tim 400, Mylaporc 
Hindu Permaneyit Fund Limited v. Corporation of Madras. 

(1932) AIR 1932 Pat 281 (283) : 1932 Cr G 726 : 139 Ind Cas 493 : 33 Cri 
L Jour 775, Abdul Rauf v. Baytarsi Lai. 
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Section 2 
(Oeneral) 

Section 2 (1) 


Section 2 (2) 


or the incidents attached to the word by another statute,^ ^ cannot 
be made applicable except so far as provided by the statute itself. 

( 1 ) ‘^applicant” includes any person from or 
through whom an applicant derives his right to apply. 

4. “Applicant.** — The word “applicant’' includes not only the 
actual applicant but also the persons from whom he derives his right 
to apply. As to the meaning of the word 'includes", see Note 1 to 
the Section under the heading “ Definitions — General." As to when 
one person is said to derive liis right or liability from another, see 
Notes to “defendant” and “plaintiff," infra. 

( 2 ) ^‘bill of exchange” includes a hundi and a 
cheque : 

1. Scope of the definition. — A “bill of exchange" as defined 
by S. Ti of the Negotiable Instruments Act 1881, is : 

“an instrument in writing containing an unconditional order, 
signed by the maker, directing a certain person to pay a cer. 
tain sum of money only to, or to the order of, a certain porsoti 
or to the bearer of the instrument." 

A “cheque" is defined by Section 6 of the said Act as “a bill of 
exchange drawn on a specified banker and not expressed to be 
payable otherwise than on demand." 

A ''inmdi' is an instrument which is generally written in an 
oriental language, and, by the local usage of the Indian commercial 
community, is negotiable. There are diverse forms of such instru- 
ments ; sonietimes they are so drawn that they come within the 
definition of “bill of excliange" given in the Negotiable Instruments 
Act ; and at other times they are in the form of promissory notes as 
defined by tlie said Act. WJiere the hundi in any particular ease 
falls within the definition of bill of exchange or iiromissory note as 
so defined, the Negotiable Instruments Act will of course apply. 
Where it does not so fall, it is not a “bill of exchange" within the 
meaning of the said Act and the matter is governed by the general 
law of contract and local usage relating thereto which is saved 
expressly by S. 1 of the said Act.^ 

This Act defines a “bill of exchange" as including a cheque and 
a hnndi and is consequently wider in its scope than the definition of 
the expression as given in the Negotiable Instruments Act. 


11. (1886) 12 Cal 430 (433), JJ macharan Bag v. Ajadannissa Bibee. 

12. (1893) 15 All 141 (143) : 1893 All W N 59, Qucen-Evipress v. Eaon Lai. 

Seotion 2 (2) — Note 1 

1. (1919) AIR 1919 Nag 39 (39, 40) : 58 Ind Cas 313 (313, 314), Badha 
Kisan v. Hiralnl, 

(1936) A I R 1936 All 396 (401) : 162 Ind Cas 894, Mangal Sen v. Ganeshi 
Lai. (“Shah jog hundi “ though not “a bill of exchange” is a negoti- 
able instrument.) 
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(3) bond ” includes any instrument whereby a 
person obliges himself to pay money to another, on 
eondition that the obligation shall be void if a speci- 
fied act is performed, or is not performed, as the case 
may be : 

Synopsis 

1. Bond. 

2. Bonds and agreements to do specified acts. 

3. Bond and promissory note. 

4. Bond and acknowledgment of liability. 

Other Topics 

Definition — Not oxhaustivo ... ... ... ... See Note 1 

1. Bond. — The instrument mentioned in the definition is what 
is known in English law as a conditional ho7id and has been referred 
to in Article 68 as a bond subject to a condition. The use of the 
word “includes” shows that the definition is not exhaustive and that 
the word ho7ul is not limited in its meaning to a conditiofial bond. 

But the word has been used in this Act as meaning an instru- 
ment by which a person obliges himself to pay money to another. 
Articles 66, 67, 68,^ 74, 75 and 80, infra, which are the only 
provisions in the Act relating to bonds, use the words “day specified 
for payment “7w//aZ>/c by instalments” and “when the note or bond 
becomes payable.'' 

Under the Stamp Act 1899 a bond includes an instrument 
whereby a i)ersoM obliges himself to deliver gram or other agri- 
cidtural produce to another. That definition must, however, be 
taken to he limited in its applicability to tlie inter])retation of the 
Stamp Act and not of other Acts." But in tlio undermentioned case'^ 
it was held by the High Court of Lahore that such an instrument is 
a bond even for purposes of the Limitation Act. Their Lordships 
observed as follows : — 

“ The language of every enactment must be construed as far as 
possible in accordance with the terms of every other statute 
which it does not expressly modify or repeal. Hero we find 
that the Legislature in one of its enactments, that is the 
Stamp Act, without giving any exhaustive definition of the 

Section 2 (3) — Note 1 

1. The bond dealt with in this Article is the same as that mentioned in the 

definition which says that it is an obligation for payment of money. 
also (1882) 8 Cal 534 (536), Nasihuan v, Preosunkor Ohnse.] 

2. See Notes to the Preamble — “Interpretation of Statutes.” 

(1926) AIR 1925 Lab 415 (416) : 6 Lah 276 : 86 Ind Gas 844, Wadhava 

Mai V. Karim Bux, 

3. (1925) AIR 1925 Lah 416 (416) : 6 Lah 276 : 86 Ind Ca.s 844, Wadhava 

Mai Y. Karim Bux. 
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term “bond” has directed that a certain type of instrument 
shall for the purpose of the levy of stamp duty be classed as 
a bond, and in the absence of any indication to the contrary, 
we must hold that the Legislature regards such an instrument 
as a bond within the meaning of another of its enactments, 
namely that of limitation.” 

Their Lordships have not adverted in the above decision to the 
fact that an intention to the contrary is clearly apparent from the 
use of the words “payment” and “payable” wherever the word 
“bond” has been used in the Act. It is submitted therefore that the 
decision cannot be accepted as correct. 

2. Bonds and agreements to do specified acts. — A covenant 
to do a particular act, the breach of which must be compensated in 
damages, is not a bond at all.^ The covenant to do the specified act 
is not an obligation to pay the money. Further, the remedy on a 
bond is different from the remedy in the case of the aforesaid cove- 
nant. In the former case the plaintiff can recover, where the bond 
is a simple one, the sum named, hi the bond, or where the bond is a 
conditional one, the actual damage which he can prove he has sus- 
tained. In the case of covenants the breach of which must be com. 
pensated in dafnages, the plaintiff can only recover compensatioti, 
whatever be the sum named as penalty for the breach, and he can 
recover such compensation ivhether he proves actual damage or not. 

In Gisborne and Co. v. Subal Boxvri^^ Garth, C. J., observed as 
follows : — 

“ The definition of a bond in S. 5 of the Act” (i. e. the Stamp Act 
1879 where the definition was exactly the same as is given in 
this Act) “is precisely what we understand by a bond in 
England, and it is an obligation of a different character from 
a covenant to do a particular act, the breach of which must 
be compensated in damages. 

Whether a penal clause is attached to such a covenant or not, 
the remedy for the breach of it is in form and substance a suit 
for damages; and by S. 74 of the Indian Contract Act, the 
English rule with regard to liquidated damages is abolished 
and the plaintiff in such a suit has no right under any cir- 
cumstances, to claim the penalty itself as such. He can only 


Note 2 

1. (1881) 8 Gal 284 (286) : 10 Cal L R 219, Gisborne ct Co. v. Subal Botvri. 

(Ca.se under the Stamp Act.) 

(1915) AIR 1915 Lah 209 (210) : 30 Ind Cas 429, Shcr Khan v. Gohal 
Ghand. 

(1927) AIR 1927 Nag 72 (74) : 98 Jnd Gas 631, Collector of Nirnar v. 

Lakhmichandsa. (Case under Stamp Act.) 

(1880) 2 All 654 (662) ; 5 Ind .lur 264 (FB), Beference by Board of Berenuc, 
N.W. P. (Per Stuart C. J. — The contrary opinion of the majority 
of the Full Bench wa.s dissented from by Straight J. in 9 All 585 (589) 
and by Garth C. J, iu 8 Cal 284.) 

2. (1881) 8 Oal 284 (286) : 10 Cal L R 219. 
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recover such compensation, not exceeding the amount of the 
penalty, as the Judge at the trial considers reasonable. But 
he is entitled to that ' compensation, whether he proves any 
actual damage or not. 

The remedy upon a bond is very different. The plaintiff in the 
case of a simple money bond recovers the sum named in the 
bond, or in the case of a bond conditioned for the performance 
of covenants, he recovers the actual damage which he can 
prove that he has sustained.” 

3. Bond and promissory note. — The expression “promissory 

note” has been defined in clause 9. The essential element of a pro. 
missory note is that the engages to pay a sum of money to 

another. This undertaking to pay must appear on the face of the 
instrument. Otherwise it is not a promissory note. Where a person 
simply obliges himself to pay a certain sum of money to another, the 
legal effect is no doubt as if he had undertaken to pay the sum. But 
it cannot be said on the words used that the obligor has engaged to 
pay the sum. Thus while a promissory note may be a bond, a bond 
will not necessarily be a promissory note. In Mahomed Alchar 
Khan v. Attar Singh, ^ their Lordships of the Privy Council observed 
as follows : — 

“ It is indeed doubtful whether a document can ja’operly l>e styled 
a pro]7iissory note which does not contain an undertaking to 
pay, not inoroly an undertaking which has to bo inferred from 
the words used. It is plain that the implied promise to pay 
arising from an acknowledgment of a debt will not suffice; 
for, the third illustration indicates that an I O U is not a 
promissory note, though of the implied promise to pay there 
can be no doubt. The second illustration however seems to 
show that the express words T promise” or I undertake” are 
unnecessary. The form of w^ords is taken from an early English 
case, reported in Selwyn's N. P. llth Edn., page 401, from 
Scacc. M. I. Geo. II MSB, wliere according to the learned 
author the Court stated that the words “to be paid” in the 
document there sued on amounted to a promise to pay, observ- 
ing that the same words in a lease would amount to a cove- 
nant to pay rent. It does not appear to form a useful general 
illustration except in the cafee of a document in that particular 
form of words.” 

4. Bond and acknowledgment of liability. — In a bond there 
is a creation of an obligation to pay. In the case of an acknowledg- 
ment of liability, on the other hand, there is no creation of any 
liability but merely a recognition of a pre-existing liability. 


Note 3 

1. (193C) AIR 193G P C 171 (174) : 63 Iiid App 279 : 17 Lah 557 ; 102 Ind Caa 
464 (P C). 
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ISection 2 (4) 

Notel 


(4) ^‘defendant’’ includes any person from or 
through whom a defendant derives his liability to be 
sued : 


1. Scope of the definition. — Where A has a right to sue /j, 
it follows that B has a liability to be sued by A, If B dies, hh 
liability may survive against X. If B's interest in the subject 
matter in respect of which the right to sue exists, is assigned to, 
or devolves on Y, the liability to be sued comes to, or devolves on Y, 
X in the former case, and Y in the latter, derive their liability to 
be sued from or through 7?, and, for purposes of limitation, stand in 
the SMTue position as B. 

The question as to whether a liability to be sued survives to, 
or devolves on, another is a matter of substantive law\ The same 
principles, liow^ever, as are applicable to the survival or devolution 
of a right to sue,^ will also apply to the liability to be sued. 

Illustrations. 

1. yV purchased the property in dispute at an auction sale in exo- 

cution of a decree against B and took formal possession on 
the 14lh August 1877, but B remained in actual adverse pos. 
session. In 1888 B sold the property to C. X instituted a 
suit against C on the 18th September 1889 for possession. 
The question was whether the suit was barred by limitation. 
Article 144 of the Limitation Act provides that the period of 
limitation for such a suit is 12 years from the date *‘wlien 
tlie possession of the defendant becomes adverse to the 
plaintiff.” If the word defendant referred in the above case 
only to C, then the suit was in time ; but if it included />, 
from or through whom (’ derived his liability to be sued, 
then the suit was clearly barred. It was held that in view 
of the definition, the word “ defendant” included B also, 
that therefore time ran from the 14th August 1877 and that 
the suit was barred by limitation.’^ 

2. The cause of action for suit on a mortgage arose on the 14th 

March 1903. The mortgagee X instituted a suit against the 
mortgagors A and By members of a joint Hindu family, on 
the 5th February 1915. A previous suit had been filed by him 
in respect of the same c|buse of action in a wrong Court in 
the year 1904 and had been dismissed in the year 1914 on 
the ground of want of jurisdiction. In the year 1910, B's son 
G was born, but was added as a party to the subsequent suit 
only on the 30th May 1916. The question was whether the 
suit was barred as against C. Section 14 of the Limitation 
Act provides that in computing the period of limitation the 


Section 2 (4) — Note 1 

1. See Notes under “plaintiff.” 

2. (1894) 18 Bom 37 (40), Namdev v. Bamchandra, 
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time during which the plaintiff has been prosecuting another 
civil proceeding against the “defendant” shall under certain 
circumstances be excluded. It was held that by virtue of the 
definition, the word defendant included not only 0 but also A 
and B from or through whom 0 derived his liability to be 
sued, that therefore the period between 1904 and 1910 could 
be excluded in computing the period of limitation, and that 
the suit against C was not barred. Dawson Miller, C. J., 
observed as follows : — “ That Section (i. e. Section 2) seems 
to assume that every person who acquired an interest by 
devolution or otherwise in the subject matter of litigation 
previously vested in others, which renders him liable to bo 
impleaded as a defendant, derives his liability to be sued from 
or through somebody. In the case of a new-born son in a 
Mitakshara family, the person or persons through whom he 
derives this liability must be the other members of the family 
in whom tlie property which the son acquires by birth was 
previously vested.”'^ 

3. The junior widow of a deceased Hindu adopted, without the 

consent of the senior widow, one X on the 1st July 186G. 
The senior widow, however, remained in adverse possession of 
the properties, and on the 12th August 1869 adopted 1" wlio 
assumed and got into iiossession of the properties. A" insti- 
tuted a suit against Y for possession on the 10th August 1881. 
It was held that by virtue of this detinition, the word 
“defendant” included not only Y but also the senior widow 
from or t hrough whom Y derived Ids liability to be sued, that 
therefore limitation began to run from the 1st July 1866 and 
that tlie suit was barred by limitation.'^ 

4. The trustees of a temple assumed a right to appoint archahas 

for the temple and were so appointing them for a ))eriod of 
about 60 years, in derogation of the right of the imreditary 
archakas. Within 12 years from the date of appointment of 
the last archaka, the hereditary archaka instituted a suit 
against the appointed archaka for possession of the oflice. 
The limitation applicable to the case was, under Article 124, 
12 years from tlie date “when the defendant took possession 
of the office adversely to the plaintiff.” It was held that the 
word “defendant” in that Article included not only the actual 
defendant, but included the previous archakas appointed by 
the same trustees and that the suit was therefore barred by 
limitation,*^ 

5. On the 7th December 1871, B sold certain immovable proper- 

ties to the plaintiff but retained possession of the properties 

3. (1922) A I B 1922 Pat 450 (457) : 66 Ind Cas 945 : 1 Pat 506, Hari Prasad 

Shigha v. Sourendra Mohun Sinha. 

4. (1889) 13 Bom 160 (165) : 13 Ind Jur 229, Padajirav v. Bam Bar, 

5. (1919) AIR 1919 Mad 292 (298) : 49 Ind Cas 393, Krishnaswami Thatha* 

chariar v. Veerasioami Mtidali, 
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sold by him. On the 18th June 1872, these propei'ties were 
sold in execution of a decree against B and were purchased 
by -4. The plaintifi' instituted a suit against B on the 7th 
December 1883 for recovery of the properties sold to him. 
On the 17th December 1884, A was joined as a co-defendant. 
It was held that A. derived his liability to be sued from ii;,the 
judgment-debtor, that the word ‘'defendant*’ in Article 144 
included not only A but also jB, and that therefore limitation 
began to run from the date when B's possession became 
adverse against the plaintiff and that the suit was barred by 
limitation. 

6. Certain land belonging to A became submerged and after re-for. 
mation was taken charge of by the Government adversely to 
A. Subsequently B aiqdied to the Government claiming the 
land as his cnvn and the Government, finding that they could 
not resist the defendant’s claim to the land, recognized and 
submitted to the adverse claim of B and withdrew from the 
occupation of the land and 7> began to be in possession. 
Within 12 years from this latter date but beyond 12 years 
fnun the dato when the Government assumed possession, A 
instituted a suit against B for possession on the ground that 
the land was his. It was held by the Privy Council that B 
did not derive bis liability to bo sued from the Government, 
inasmuch as he bad advanced a claim of his own adversely to 
the Government and the Government had merely recognized 
that right, and that the suit was not barred by limitation.^ 
See also the undermentioned case,® 

(5 ) ^‘easement” iricliides a right not arising from 
contract, by which one person is entitled to remove 
and appropriate for his own profit any part of the 
soil belonging to another or anything growing in, or 
attached to, or subsisting upon, the land of another : 

Synopsis 

1. Easement. 

2. Easements and natural rights* 

3* Easements and licenses. 

4. There must be a dominant and servient tenement. 

5. Easement must be for the beneficial enjoyment of the domi- 

nant tenement. 


6. (1892) 16 Bom 197 (199), Ali Salich v. Kaji Ahmad. 

7 . (1917) AIR 1917 P C 18 (22) : 44 Cal 858 : 44 Ind App 104 : 40 Ind Cas 

387 (P G), Basania Kumar Boy v. Secretary of State. 

8. (1922) AIR 1922 Cal 499 (500) : 67 Ind Cas 943, Ramhari v. Bohine. (Suit 

to recover money received by plaintiff’s pleader for plaintiff’s use — 
Defendant’s suit against pleader’s representatives.) 
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6. Easement is only a fractional right of user. 

7. Easement is a specific right. 

8. Right of easement can be vested only in determinate indivi. 

dual. 

g. Only certain rights are recognised as easements. 

9a. Extent of easements. 

10. Easement, if an interest in immovable property. 

11. Classification of easements. 

12. “Growing in, or attached to, or subsisting upon, the land of 

another. ” 


Other Topics 


‘Easement’ used in wider .sense than in Easements Act ... Sea Note 1 

Fishery right ... See Note 0, Pt. 4 ; Note 9, Pt. 13a ; Note 12, Pt. 2 ; 

Note 10, F-N (2) (4) 

Pasturage right ... ... ... See Note 9, Pt. 9 ; Note 12 

Projection of building over neighbour’s land ... See Note 9, Pfcs. 18 to 21 


Right of privacy ... 

Right of way See Note G, F-N (l) 

Rights which can be acquired as casements 

Rights which cannot be acquired as ea.soments 

Right to bury dead 

Right to hunt 

Right to take minerals 


See Note 9, Pts. 15, IG 
Note 9a. Pts, 7, 7a, 8 ; F-N (7) (7a) (8) 
See Note 9, Pts. 7 to 14 
See Note 9, Pts. 2 to 6 
See Note 9, Pt. 17; F-N (17) 
Bee Note 12, Pt. 3 
See Note G, Pt. 5 


1. Easement. — A right of ownership of property (jus in re 
propria) is a right to the entirety of the lawful uses of such pro, 
perty.^ The extent of such uses is only limited by the maxim Sic 
uteri tuo 'lit alicnuan non laaias — use your own property in such a 
niauner as not to injure that of another."^ If now, from the general 
and indelinito rights of user which an owner has in the proi)erty, a 
specilic right is separated and subtracted and is vested in another 

person, sucli person has a jus in re aliena or a right in or over the 

property of another. 

A servitude under the Korrian law was a particular form of jus hi 
re aliena and consisted “in a right to the limited use of a piece of 
land witliout the possession of it ; for example, a right of way over 
it, a right to the passage of light across it to the window of a house 
on ilie adjoining land, a right to depasture cattle upon it or a right 
to derive support from it for the foundations of an adjoining 
building.”’^ Such servitudes were classed into private and public 
servitudes, a private servitude being one vested in a determinate 

individual^ a public servitude being one vested in the public in 


Section 2 (6) — Note 1 

1. Salmoud on Jurisprudence, 8tb. Edition, page 280. 

2. Peacock on Easements, 3rd Edition, page 257. 

3. Salmond on Jurisprudence, 8th Edition, page 458. 
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Section 2 (d) general or in some class of indeter initiate individuals. They were 

Note 1 also divided into prmlial and jyerscmal servitudes, a prandial 

servitude being a right subtracted from the rights of ownership of 
one property called the prmlium serviens or servient tenement, and 
annexed to the ownership of another property called the prmdiim 
dominans or dominant tenement for the enjoyment of that property, 
and a personal servitude being such subtracted right vested in an 
individual other than the owner irrespective of the ownership of any 
property. 

An easement, as used in the English law, may be said to be a 
private preedial servitude'^^ and was defined in an ancient work as 
“a privilege that one neighbour hath of another by writing or 
prescription, without profit, as a way or sink through his land or 
such like.”*^ In more recent times it has been defined as a right 
which the owner or occupier of certain land, jKissesses as such for 
the beneficial enjoyment of that land, to utilise certain land belonging 
to another in a particular manner not involritif) the taking of the 
natural produce of that land or of any jtart of its soil or a right 
to prevent the owner of land from utilising his land in a particular 
manner.^’ 

It will be seen from the above definition that an easement iis 
defined in English law will not include the following rights : 

!I. Servitudes in gross, i. e. rights exercisable by an individual on 
another’s land, but irrespective of the ownership or occupa- 
tion by that individual of any land. 

2. Prsedial servitudes whore the right consists of taking Horncthing 
from the servient tenement. Such a right is known as a 
])rofit a prendre. 

The Indian Easements Act 1882 has practically adopted the 
English definition of easements hut with the addition that a profit 
jirendre will also be an easement provided it is appurtenant or 
annexed to a dominant tenement, or in the words of the Indian 
Easements Act it is a right exercised ferr the beneficial enJoj/rneiU 
of the dominant heritage. 

The wx)rd “easement” in this Act is used in a wider sense than 
that which it has under the English biw or under the Easements 
Act. For, under this clause, it includes not only a profit a prendre 
appurtenant, but also a profit a prendre in gross, i.e. a profit a prendre 
unconne^cted with the ownership or occupation of any property by the 
person claiming the right.^ The Act does not, however, define what an 

4. Salmond on Jurisprudence, 8th Edition, page 450. 

4a.Salmond on Jurisprudence, 8th Edition, page 400 foot-note. 

6. Termes de la Ley, page 284. 

6. Halsbury’s Laws of England, 1910 Edition, Vol. 11, pages 285, 236. 

7. (1880) 5 Cal 945 (947) : 6 Cal L R 269 : 3 Shorn L R 123, Chundy Ghurtt 

Roy V. Shih Ghunder Mandal. 

[See also (1896) 23 Cal 55 (59), Dukhi Miilla v. Ilahvay. (Term ‘case- 
ment’ includes profits a prendre.)] 
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eiisement is except by merely including a profit a prendre. In the 
absence of such definition, Courts have adopted the meaning given to 
jt under the English law as extended by the definition in this clause.^ 
Thus an easement for the purposes of this Act will include : 

L All the easements recognised by English law, and also 
2. Profits a jnendre whether appurtenant or in gross. 

2. Easements and natural rights. — An easement must bo 
distinguished from natural rights. The latter, as their name imports, 
are those incidents and advantages which are provided by nature for 
the use arid enjoyment of a person’s property. They are part of the 
rights of ownership. The Illustrations to Section 7 of the Indian 
Easements Act 1882 furnish instances of such natural rights, and 
niay be usefully referred to here : — 

(a) The exclusive right of every owner of land in a town to build 

on such land subject to any municipal law for the time being 
in force, 

(b) The right of every owner of land that the air passing thereto 

sliall not be unreasonably polluted by otlior persons. 

(c) The right of every owner of land tiiat the air i)assing thereto 

shall not be interfered with materially or unreasonably by 
noise or vibration caused by any other person. 

(d) The right of every owner of land to so much light and air as 

l)ass vertically thereto. 

(e) The right of every owner of land that such land in its natural 

condition shall have the support naturally rendered by the 
subjacent and adjacent soil of another person. 

(i) Tlie right of every owner of land that within his own limits 
the water wliicli naturally passes or percolates by, over, or 
tiirough liis land, shall not, before so passing or percolating, 
he unieasonahly polluted by other persons. 

(g) Tlie right of every owner of land to collect and dispose, within 
his own limits, of all water under the land which does nob 
pass in a defined channel, and all water on its surface which 
does not pass in a defined cliannel.^ 


S. (1917) A 1 R 1917 Cal 681 (686): B4 lud Cas 150 (455), Sital Chandra Chou-’ 
dhurif V. .Mrs. Allen J. Oelanney. 

(1927) AIR 1927 I.ah 492 (498) : 102 Ind Cas 447, Karani ILahi v. Ghulam 
Mustafa. 

Note 2 

1. (1911) 12 Ind Cas 27 (27) (Low Bur), Mi Ilia Tkanda v. Maii7i(j Shwe Pan 
Aung. (Where A has the right to discharge surplus rainfall from his 
land on to IPs land, no length of time will give B the right to compel 
A to send water on to him, provided A docs not interfere with the water 
flowing in a natural and defined channel. It is the natural right of 
every owner of land to collect or dispose of all water on the surface 
which docs not pass in a defined channel.) 


Sdotion 2 (9^ 
Notes 
1—2 


Note 2 



fbdotion 2 (S) 
Hates 
2—3 


Notes 


144 Definitions — Easement 

(h)The right of every owner of land that the water of every natural 
stream, which passes by, through or over his land in a define^i 
natural channel shall be allowed by other persons to flow 
within such owner’s limits without interruption and without 
material alteration in quantity, direction, force or tempera, 
ture : the right of every owner of land abutting on a natural 
lake or pond into or out of which a natural stream flows, that 
the water of such lake or pond shall bo allowed by other 
persons to remain within such owner s limits wdthout material 
alteration in quantity or temperature. 

(i) The right of every owner of upper land that w^ater naturally 

rising in or falling on, such land, and not x^assing in defined 
channels, shall be allowed by the owner of adjacent lower 
land to run naturally thereto.^ 

(j) The right of every owner of land abutting on a natural stream, 

lake or xx)nd to use and consume its water for drinking, 
household purposes and watering his cattle and sheep; and 
the right of every such owmer to use and consume the water 
for irrigating the land and for the purx^oses of any manufac- 
tory situate thereon, provided tliat he thereby does not cause 
material injury to other like owners.^ 

As has been seen in Note 1 antej an easement is a specific right 
subtracted from the general rights constituting ownership of one 
property and attached to tlie ownership of another xu’operty. In 
the language of the Easements Act 1882, an easement is a resti'ictioii 
of a natural right.** The right of easement and a natural right are 
thus mutually exclusive/'* 

3. Easements and licenses. — An easement differs from a license 
in that the former is a right attached to land while the latter is a 

2, (1882) 8 ("al 468 (469) : 10 Cal T> R 390, Imam AH v. Poresh Mandal. 

(Lower land owner must allow water falling naturally on upper land 
aud running naturally on to lower land.) 

(1886) 12 ('al 328 (32G), Abdul Jlalvim v. (Joyiesh Diitt, (The right of the 
owner of a high land to draiji otT ifc.s surplut^ surface water through the 
adjacent lower grounds is incident to the ownership of land in this 
country.) 

8. (1888) 1888 Pun Re No. 49, Ahmad All v. Malah Hashu. 

4. (1896) 1895 Pun Re No. 85, Sardar Kirpal Singh v. Lai Khan^ (0ii6 

riparian owner exclusively using all the water of a river has a right 
of easement and can prevent other riparian owners higher up, from 
using the water.) 

(1918) AIR 1918 Lah 178 (179) : 1918 I^un Re No. 57 : 46 Ind Cas 441, 
Abdul Rahman v. Muhaynmnd Alam, 

(1923) AIR 1923 Lah 594 (594) : 83 Ind Cas 538, Bali Bam v. Bela Singh 

(1877) 1 Mad 335 (340) : 1 Ind Jur 802, Suhravianiya Iyer v. B-arnchandT(i‘ 
Row. 

(1928) A I R 1928 Pat 187 (188) : 100 Ind Cas 323, Chhatra Kumari I>dn 
V. Mohan Bihram Shah, (e. g. a right of the upper owner to use all 
, the water flowing. in the stream.) 

also (1892-1890) Vol. II Upp Bur Rul G42 (644), Ma Hnin Byo 
'v. Mannq Ilyin Tint.’] 

5. {-1990) AIR 1920 Pat 195 (196) : 57 Ind Cas 604, Mohendra Nath Chose v. 

Nahin Chandra, 



Definitions — Easement 


146 


^personal right. An easement again may be acquired independently of 
any grant by the owner as, for example, by prescription, but a license 
must be granted by the owner. Section 62 of the Easements Act 
defining a license may usefully be referred to in this connexion. It 
runs as follows : — 

“Where one person gi-ants to another, or to a definite number of 
other persons, a right to do or continue to do in or upon the 
immovable property of the grantor, something which would, 
in the absence of such right, be unlawful, and such right does 
not amount to an easement, or an interest in the property, 
the right is called a license. 

4. There must be a dominant and servient tenement. — It 

follows from the discussion in ISote 1 ante that it is the essence of an 
easement (other than profits a 'prendre in gross) that it should firstly 
be appurtenant to immovable property and secondly be associated 
with two tenements, one to which the right is appurtenant called 
the dominant tenement, and the other upon which the burden is 
imposed, called the servient tenement} Further, the notion of a 
right to be enjoyed on the one side and an obligation to be borne on 
the other involves the consequence that the dominant and the 
servient tenements should belong to different persons ; for, the same 
person cannot have both the right and the corresponding obligation 
separately existing in himself. The maxim is that “none can have 
land and also easement over it.“" 

A right in gross, i.e. unconnected with any dominant tenement, 
is therefore not an easement. Thus a right of way^ or a right of 
ferry"^ independent of its being necessary for the beneficial enjoyment 
of any dominant tenement is not an easement. Similarly the right 
of the public to use a way,^ or of the inhabitants of a village to do 
something on the land of a person, or of the Muhammadans of a 
vill ige to bury their dead in a particular place, cannot be acquired 

Note 4 

1. (1865) 34. L J Ex 52 (56) : 8 H & 0 486 : 11 Jiir (n S) 141 : 12 E T 27 : 
18 W R 521 : 140 R R 567 : 150 E R G21, Mounsey v. Ismay. 

(1926) A I K 1926 Mad 625 (626) ; 92 Ind Cas 465, PaliJiir Maharnud v. 
Piclini Tlicvan, 

(1934) A I K 1934 Pesh 9G (98) : 15‘2 Ind Cas 141, Oalvn Shah v. Nmoal 
Alt. (Coucession granted to villagers iHrstmally is not easement.) 

9. (1930) A I K 1990 Sind 34 (.35) : 120 Ind Cas 497 ; 24 Sind L R 208, 
irdJiaiidns liadholnsjien has v. Thi' tha Das Gohal Das, (Ease- 
ment implies tenements belonging to different persons. No different 
owners, no easement.) 

(1889) 2 0 P Ij R 84 (85), Hira v. Khushaljir. 

(1911) 9 Ind Cas 846 (847) (Cal), Ahdnl Khoyrat v. Hem Chandra Hay. 

!>■ (1930) AIR 1930 Cal 28G (287) : 57 Cal 626 : 125 Ind Cas CCO : 31 Cri L 
Jour 859 : 1930 Cr C 3G6, Fran Nath v. Flmperor, (AIR 1920 P 0 
43, followed.) 

5:1(1921) AIR 1921 Cal 5G9 (570) : G6 Ind Cas C40, Gopal Krishna v. Ahdtil 
tiamad. (Note ; Such a right is not an catement aho because it 
cannot be for the henefirial enjoyment of any land (See Note 6) and 
further because it is a right unknown to law. See Note 9.) 

(1899) 23 Bom 666 (668) : 1 Bum L R 170, Mohulin v. Shivlingappa, 

Lim. 10 
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as an easement, though the first of the rights may be acquired by 
dedication® to the public and the other rights by custom.^ 

As has been seen in Note 1, this Act recognizes one right 
in gross as an easement and that is what in English law is known 
as a profit a prendre. See Note 12 infra. 

S. Easement must be for the beneficial enjoyment of the 
dominant tenement. — An easement, other than a profit a prendre, 
can only be for the beneficial enjoyment of the dominant tenemenL 
The consequence of this is that the servient owner cannot acquire 
any right to compel the dominant owner to continue to enjoy the 
easement.^ Thus a servient owner cannot compel the dominant 
owner to continue to exercise his easement to let the water falling 
on his land flow on the servient tenement. In Mason v. The 
Shrewsbury and Hereford liaihvay Coinpanyf Cockburn, C. J., 
observed as follows : — 

“ Now it is of the essence of such an oasement that it exists for 
the benefit of the dominant tenement alone. Being in its very 
nature a right created for the benefit of the dominant owner, 
its exercise by him cannot operate to create a new right for 
the benefit of the servient owner. Like any other right its 
exercise may be discontinued, if it becomes onerous, or ceases 

to bo beneficial, to the party entitled In 

like manner where the easement consists in the right to dis- 
charge water over the land of another, though the water may 
be advantageous to the servient tenement, the owner of the 
latter cannot acquire a right to have it discharged on to his 
land if the dominant owner chooses to send the water else- 
where or to apply it to another purpose.” 

(1924) A I K 1924 Rang (U (62) : 76 Jnd Gas 588 : 1 Rang 702, Ma-muj Shwc 
Kye V. Maiing Fo Tha. (23 Bom 666, foJJowod.) 

6. (1930) AIR 1980 Gal 286 (287) : 57 Cal 526 : 125 Ind Gas 600. Fra?i Nath 

V. Emperor, 

7, (1921) AIR 1921 Gal 569 (570) : 66 Ind Gas 640, Gopal Krishna v. Abdul 

Samad, 

Note 5 

1. (1914) A I R 1914 Cal 502 (50a) ; 22 Ind Cas 514, Bimal Chandra Chnh-n- 

rarthy v. Chandra. Kanta Chakravnrthi/. (Following (1871) L B 5 
Q B 578.) 

(1922) 05 Ind Gas 84 (89, 90) (Pat), Fwdu Sahu v. Sarhan. (AIR 1919 
Gal 1062, followed.) 

(1913) 20 Ind ('as 315 (316) (Cal), Aliafuddin Glunudhury v. Aso Khadeni. 
(Servient owner cannot insist on the continuance of a drainage chan- 
nel, as an easement exists only for the benefit of the dominant tene- 
ment.) 

2. (1870) 13 Suth W R 414 (414), Biinsee Sahoo v. Kalee Fershad, (Water 

falling on A's land and collected in reservoir used to flow on B's land 
— B cannot get a right to compel A to send the water.) 

(1878) 2 Cal L R 141 (142), Khoorshed v. Teknarain, 

U923) AIR 1923 Pat 65 (68) : 69 Ind Cas 947 : 2 Pat 110, Mi. Sarhan v. 
Phudo Sahu. 

(1901) 14 C P L R 145 (148), Ghakradhar v. Tikaram. (Following Mason v. 
Shreiosbury aud Hereford Railway Co., (1871) 40 L J Q B 293.) 

3. (1871) 20 W R (Eng) 14 (17) : L R 6 Q B 578 : 40 L J Q B 293. 
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The words “beneficial enjoyment*’ denote that an casement is 
a right which is enjoyed for the advantage of the dominant tene. 
inent. A projection of the building of A, such as a cornice, over the 
land of B, merely for the purpose of ornamentation was, on this 
-round, held not to be for the advantage of the dominant tenement 
and not to be an easement.^ 

A right to bury the dead in the land of another has been held 
not to be for the beneficial enjoyment of any land, and not to be 
therefore an easement/’ 

6. Easement is only a fractional right of user. — Since an 
oasoinont is a right subtracted from the general rights of user vested 
in the owner, it is a fraction of the rights of user constituting 
ownership, and does not exclude the owner himself from using 
Ids property. A right which would prevent the servient owner 
from making ordinary use of his property and which would oust 
him from the property cannot therefore be acquired as an easo- 
mentd A right which would destroy the ordinary user^^*' of pro. 
pe}’t> by the owner cannot bo acquired by easement. Thus a right 
to the promiscuous use of the whole property as for example by 
driving cattle over it in all directions/ or a claim to throw burnt 
earth in a tank belonging to the servient owner the result of which 
is to increase the burden each time until the tank as a tank would 
1)0 destroyed by the bed being raised,'^ cannot be acquired as an ease- 
ment. Siiriilarly a right to a profit a 'prendre over the soil of 
another, such as a right to fish without stint and for commercial 
purposes which might lead to the destruction of the subject- matter, 
cannot be acquired as an easement. A right to take all the minerals 
under a man’s land is similarly not an easement but a right in 
the soil itself.'^ A right to take all the water flowing in a natural 


4 . (1903) 80 Cal 508 (504, 506) : 7 Cal W N 040, Nrittn ICumari Dassi v. 

Pitddornoni Bcwah. (Note : A.s.suming that such projection is for the 
advantage of the dominant tenement, there is a conflict of oj)inion as 
to whether the right is an occupation of space or n,n OM^ament. Soo 
Note 9 infra.) 

5 . (1921) A I R 1921 (^al 5G0 (570) : 6G Ind Cas 040, (iopal Krishna v. Ahd.ul 

Saniad. (Such a right is not an easement on other grounds also. See 
Foot-Note (5a), Note 4, ante.) 

Note 6 

1. (1985) A T R 1985 Rang 5G (57) : 154 Ind Gas 4G8, Daw Tint v. M aumj 

Kywe. 

(1921) A i R 1921 All 20G (207) : 48 All 345 : 60 Ind Gas 990, Lai Bahadur 
V. Ravieshwar Dayal. (A right of way or other easement must be defi- 
nite and not so large as to destroy all the ordinary uses of the servi- 
ent property and make it impossible that it should ever l)C used for 
any useful purpose.) 

la (1852) 1 Macq 805 : 149 R R 11, Dyce v. Lady James Hay. 

2. (1871) 15 Suth W R 295 (296), Joy Dooryo Dossia J uggeryiaih Boy. 

8. (1873) 20 Suth W R 237 (237), Sreedhur Dey v. Adoyio Kurmokar . 

C (1933) AIR 1933 Cal 539 (541) : 146 Ind Gas 427, Brajendra Kishore v. 
Iswar Kaiharta. 

(1843) 12 L J Ex 227 (229) ; 11 M A W 33 : 7 Jur 284 ; 63 R R 507, WiU 
kin son v. Proud, 
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stream to the exclusion of the lower riparian owners would seem 
not to be an easement.® The High Court of Patna has, however, 
held that such a right could bo acquired as an easement. 

7. Easement is a specific right. — Since an easement is a right 
subtracted from the general rights of user constituting ownership, it 
must be a definite and limited right. ^ Thus there cannot be an 
easement to walk on the servient tenement in whatever manner 
the dominant owner pleases. He can only have a way from a parti, 
cular point to another particular point in the servient tenernerifc.- 
Birnilarly there can be no easement in surface w'ater not flowing in 
any defined channel.*'* 

8. Right of easement can be vested only in determinate 
individual. — As seen in Note 1 ante, an easement is a private ser- 
vitude vested in a determinate individual. It follows that there 
can be no easement in favour of fluctuating and indeterminate 
body of individuals,^ though a right in the nature of an easement 


6. (1906) 1906 App Can 72 (83): 75 L J P 0 14 : 94 L T 65, John White d Sons 
V. J, d M. White. 

[But see (1926) AIR 1926 Pat 187 (188) : 94 Ind Cas 929, Juqal 
Sarhar v. Raj Manual Prasad.] 

Note 7 

1. Austin Lectures on Jurisprudence, abridged by Robert Campbell, 1899 Edition, 

pages 390 and 391. 

2. (1925) AIR 1925 Nag 168 (171) : 85 Ind Gas 84, Wa.mdeo v. Shankar, 

(There is a difference of opinion as to wln^ther, where the tcrmiuii are 
fixed, the right of way should only Li along a pnrtinil ir route. In 
AIR 1915 C/al 199 and 1867 Pun He No. 80 it was held that it was 
necessary. Tn A 1 R 1919 Cal 976 and A I R 1929 Pat 124 it was held 
that the servient owner could point out the way. See also A I R 1924 
Cal 359.) 

3. (1929) AIR 1929 Rang 300 (302) : 7 l^ang 487 : 120 Ind Cas 658, Ma.una 

P w e V . M a n u G ha n N a* i n . 

(1923) AIR 1923 Pat 65 (68) : 69 Ind Cas 947 : 2 Pat 110, Mt. Sarhan v. 
Phudo Sahu, 

(1927) A I R 1927 Mad 144 (145) : 97 Ind Cas 832, Haghavalu Naidu v. 
S.’crrtarf/ of St ite. (No prescriptive right to throw back surface 
water not flowing in any defined course, on the land of another and to 
keep it standing there.) 

(1913) 18 Ind Cas 824 (825) : 40 Cal 458 (F B), Munshi Misser v. Pdiimraj- 
mam. (I’ut the fact that the water flows over the surface of the ser- 
vient tenement without a defined channel for its carriage cannot 
prevent the acqui ition of an easement by the dominant owner to send 
the water from his land on to the servient tenement : 8 Gal W N 244 
overruled.) 

Note 8 

1. (1883) 9 Cal 698 (703) : 12 Cal L R 382 : 5 Shorn L R 27, Luc.hmerpui 
Sin h v. jlS idaullah Nushyo. 

(1926) AIR 1926 Mad 625 (627) : 92 Ind Cas 465, Palckir Muhammad v. 

I v'hai Theran. (Following 9 Cal 698 and distinguishing 14 Bom 213 ) 
(1917) AIR 1917 Pat 640 (643) : 39 Trid Cas 868, Maharajih Bahadur 
Singh v. (raiidauri Sin h. (Indeterminate and fluctuating body i- 
not “a person’' and cannot proscribe.) 

(1922) AIR 1922 Upp Bur 28 (24) : 4 Upp Bur Rul 90 70 Ind Cas 915, 

Mnuna 1*0 Ilia v. Maung Po Sein. (Person does not include in- 
determinate body.) 
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jxiay be acquired by a fluctuatiug body by custom,^ or by long user 
from which a legal origin for such right may be presumed.^ 

9, Only certain rights are recognized as easements. — 

Theoretically there can be no limit to the varieties of rights of user 
that may be separated from the rights constituting ownership and be 
created as easements. But the law does not recognize every such 
right as an easement. The number of easements that can be 
acquired are limited to certain well known and well defined rights, 
and the law does not permit obligations of a novel and fanciful 
character to be created as easements. This limitation seems to be 
based on grounds of expediency. The leading case on the subject is 
Keppdl V. Bailey,^ where Brougham, L. C., observed as follows : — 

“ But it must not therefore be supposed that incidents of a novel 
kind can be devised and attached to the property at the fancy 
or caprice of any owner. It is clearly inconvenient both to 
the science of the law and to the public weal that such 
latitude should bo given. There can be no harm in allowing 
the fullest latitude to men in binding themselves and their 
representatives, that is, their assets, real and personal, to 
answer in damages for breach of their obligations. This tends 
to no mischief and is a reasonable liberty to bestow; but great 
detriment would arise and much confusion of rights, if parties 
were allowed to invent new modes of holding and enjoying 
real property, and to impress upon their lands and tenements 
a peculiar character, which should follow them into all hands, 
however remote.” 

On this principle it has been held that no easement can be 
acquired in the following cases : — 

1. Eight to build latrines on another man’s land and to UxSe it as 

such.2 

2. Eight to rear fish in another man’s tank.^ 

3. Eight to go on another man’s land for gathering fruits that fall 

there.^ 


2. (1926) AIR 1926 Mad 626 (627) : 92 Ind Cas 465, Pakkir Muhammad v. 

Pichai Theran. 

(1917) AIK 1917 Pat (643) : 89 Ind Cas 868, Maharajah Bahadur 
Siiujh V, (t andauri Sinyh. 

3. (1901) 31 Cal 503 (509) : 31 Ind App 75 : 8 Cal W N 425 : 14 Mad R Jour 

152 : 8 Sar 611 (P C), Bhola Nath Nandi v. Midnapore /^amindari 
Co, 

Note 9 

1. (18:«) 39 E E 264 (277) : 2 M & K 517. 

(1916) A I E 1916 Cal 787 (787) : 29 lud Gas 865, ilara Lai Boy v. Lake- 
natha Shaha, 

a. (1924) A I E 1924 Cal 667 (668) ; 80 Ind Cas 805, Ghand Mia v. Tukamia. 
(Novel right and a vague one.) 

4. (1922) A I E 1922 Mad 896 (898) ; 68 Ind Cas 968, Sarangapani Iyengar v. 

Sndaijopa Naidtt. 

(1893) 17 Bom 745 (747), Naik ParsotamOhela v. Oandrao Fatvlal Qokuldas. 
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4, Right to hold a musical festival on a particular plot of lancl.^ 

5. Right to throw back water and keep it standing on another’s 

land, where the water is surface water not flowing in a 
defined channel/^ 

The following are all recognized as rights which can be acquired 
as easements : — 

1. Right to liglit and air, right to user of a way or wurtercoursc. 

right to use water and rights of supi)ort.^ 

2. Right to exercise a. noxious or injurious or offensive occupation. ■ 

3. Right of pasturage.^ 

4. Right to carry on indvate ferryd** 

5. Right to keep a bund at a particular height 

6. Right to stack manure on a certain plotd“ 

7. Right to use land for storing, for thrashing floor and for usin^; 

it as courtyard 

8. Right of fishery as a profit a 'lyrendre}'^'^ 


6. (1909) 1 Ind (.’as JOS (109) : 36 Cal 015, Moliini Mohan Adhilcary v. Kashi- 
naih Jioy Clioivdhur u. (Facts arc however not clear.) 

6. (1927) A 1 R 1927 Miid 141 (148) : 97 Tnd Cas 832, Eayhavalu Naidv v. 

Secretary of State, 

7. (1929) A I H 1929 All 885 (880) : 118 Tnd Cas 715, Bhaepran Bas v. Jqhal 

Sultan Buna. 

8. (1915) AIR 1915 Horn 284 (285) : 40 Bom 401 ; 33 Ind Cas 192, Jiai 

Bhicaji v. Perojshato tJiwanji Kerawalla. 

(1898) 22 Bom 831 (832), KasJiinaili Dad a Shirn/pi v. Narayan Baqai 
Shinijn, (Right to discharge smoke over defendant’s land.) 

9. (1890) 14 Bom 213 (220), Secretary of Slate v. M aUi nr ahkai , 

[Ntr (1904) 31 Cal 503 (509) :‘si Ind Ai)p 75 : 8 Cal \V N 425 : 11 
Mad 1/ lour 152 : 8 Sar 011 (P C), Bhola Naih Nandi v. 
]\Iid7i a/pore Za'iu.indari do. Ltd.’] 

10. (1892) 19 Cal 253 (202) : 19 Ind App 48 : 0 Siiv 133 (P C), Lac] imeswar Sinni. 

V. Manoiear Jlnssc'in. 

(1881) 0 Cal 008 (010) : 7 Cal L R 504 : 4 Shorn L R 24 : 5 Ind Jur 417, 
Ferweshari Proshad v. Mahomed Synd. (Such a right is mori* 
akin to an casement than to immovable property ; at page 014.) 
[But see (1891) 18 Ciil 052 (003), Nithyhari Boy v. Dunne. (G Cal 
00v8 not appi’ovecl, but the opinion was hold not Jiccossary for 
the decision.) 

(1922) A I R 1922 Bom 245 (245) : 07 Ind Cas 419 : 40 Bom 912, 
Sham a, Duryaji Biioi v. Ganyad ha.r Naraiyan M'Uzunidar .] 

11. (1871) 15 Suth \\ R 210 (210), Shunher Sahoo v, Gurhhn.o Sahoo. (Claim 

to repair a bund for purpose of securing water for irrigating land.) 
(1871) 15 Suth R 510 (510), Hecranund v. Mt. Khuheeroonissa. 

to erect a bund in a natural stream so as to cut off the water from 
anotlior party.) 

12. (1927) A I R 1927 All 116 (115) : 98 Ind Cas 460, Dhaneshwar Tcieari v. 

Antu Teieari. 

13. (1930) A I R 1930 All 410 (412) : 123 Ind Cas 757, Bam Phal Shiyh v. 

Bachchn Bam. (14 Bom 213 and 5 Cal 945, followed.) 

13a (1880) 5 Cal 945 (947) : 6 Cal B R 269 : 3 Shorn L R 123, Chnndec Cdiurn 
Boy V. Shib Chundcr Mandat . 

(1911) 12 Ind Cas 305 (306) (Cal), Lokenatli Bidyadha?* v. JaJiania Bihi. 

Oal 945, followed.) 
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See also the following cases.^^ 

Bight of privacy : . 

A right of privacy is not one which can under law’ be acquired 
as an easement. Such a right could how’ever be acquired by cAistom, 
and such custom is recognized in some parts of India, but not in 
other parts.^® 

Bight to bury the dead in another mans land : 

In the undermentioned cases^^ it was held that a right to bury 


{1924) AIR 1924. Pat 420 (421) : 3 Pat 152 : 78 Ind Gas 749, Bavi Pergash 
Singh v. Mt, Pahan Bihi. 

(1932) A I R 1932 Cal 300 (302) : 59 Cal 344 : 137 Ind Cas 279, Krishna 
Nandi v. hohcyiath Moalxerjee^ 

14. (1903) 30 Cal 1077 (1082), Biidh Mnndal v. Maliat Mandal. (An casement 

may exist and may be established in the nature of a right to have 
water pass from a river through a servient tenement for irrigation pur- 
poses of the dominant tenement, by means of bund created in the 
dominant tenement.) 

(1922) AIR 1922 Bom 79 (79) : 76 Ind Cas 754, Yusuf David Varulkar v. 
Moses Solouian Talker, (The right of easement in respect of a swee- 
per’s ])as6age for cleaning a privy through the laud of another is 
ac/juirecl if the passage is used for 20 years as of right without inter- 
ruption.) 

(1926) A 1 R 1926 Bom 282 (283) : 05 Ind Cas 170, Ramchandra v. Ana?it 
.La'Xinan, (Passage for sweeper can be acquired by prescription though 
sweeper is Municipal servant.) 

(1922) A I R 1922 Bom 378 (379) : 46 Bom 115 : 64 Ind Cas 418, BasioanU 
appa Jrrappa J.)esai v. Bhimappa Y cllappa Koppod, (The owner of 
the lower land can acquire a right to receive water which either falls 
on or hows into the higher laud.) 

(1897) 1897 Pun Re No. 14, Ilahi Bnkhsh Khan v. Din Muhammad. 

(Right to dry tobacco on certain adjacent land.) 

(1899) 23 Bom 397 (402), Sundarahai v. J ayawanti, (Right of transplanta- 
tion of growing rice plants from another’s land to one’s own land.) 

15. (1921) A I R 1921 Sind 155 (158) : 10 Sind L R 17 : GO Ind Cas 833, Shah 

Muhamuiad v. lUtni-um. 

(1929) AIR 1929 All 809 (810) : 119 Ind Cas 834, Mt. Kariinnu-nissa Bibi 
V. Mira Jiakhsfi. 

(1901) 5 Cal \V N 147, Sri Narain Chowd'Jmry v. J odoo Nath Chowdhury. 
(1894) 16 All 69 (71, 72) : 1893 All W N 217, Atuhil Rahman v. />. Emilf. 
(1907) 29 All 64 (65) : 3 All L Jour 670 : 1906 All N 283, Kiindan v. 
J a dill. 

(1868) 3 Agra 253 (253), Ram Jruksh v. Ram Son], Ji. 

(1867) 2 Agra 269 (270), Goor Dass v. Manolwr Doss. 

[>Sre also (1872) 9 Bom H C R 266 (269), Srinivas v. Reid. 

(1926) AIR 1926 Oudh 541 (542) : 29 Oudh Cas 136 : 94 Ind Ca.s 
914, Mi. Sahhatja v. Mt. Janki. 

(1888) 10 All 358 (385, 386) : 1888 All W N 135, Gokal v. Radhn. 
(1869) 6 Bom 11 C R A C J 143 (145), Kuvarji Premchand v. Bai 
J aver . 

(1868) 5 Bom H C R A C J 42 (45), Maui Shankar v. TriJauii. 
(Guzerat.) 

(1869) 1869 Pun Re No. 21, Narnick Ghand v. Lalla. 

(1869) 1869 Pun Ro No. 91, Gohree v. Jaintce.] 

16. (1895) 18 Mad 163 (164) : 5 Mad L Jour 26, Sayyad Af'ufv. Amcfru Bibi. 

17. (1921) AIR 1921 Cal 509 (570) : 66 Ind Cas 640, Gopal Krishna Stl v. 

Abdul Samad Ghaudhuri. 

(1927) AIR 1927 Lah 664 (664) : 103 Ind Cas 678. Jiwan Smgh v. Karam 
Din. (A I R 1921 Cal 5G9 and AIR 1924 Lah 492, followed.) 
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Section 2 (d) the dead in a particular spot cannot be acquired as an easement as 
Notes such a right is unknown to law. As has been seen in Notes 4 and 5 

9 9a ante, such a right is even otherwise not an easement. 

Right to project building over neighbour s land: 

There is a difference of opinion as to whether the projection of 
a building over the land of the neighbour is an occupation of space 
constituting an occupation of property or is the enjoyment of an ease- 
ment. In the undermentioned case^^ the i)rojection of a cornice 
merely for the purposes of ornamentation was held not to be an ease- 
ment as it was considered not to be for the beneficial enjoyment of 
the dominant tenement. According to the High Court of Madras, 
such projection is an occupation of space rather than an enjoyment 
of an easement and the right to maintain the projection can be 
acquired by adverse possession of the space for 12 years.^® In 
Mohayilal Jecharid v. Amratlal Bechardas,^^ the projection of the 
eaves of a house on the neighbour s land was held to be an occupa. 
tion of space and not an easement. In Chhotalal Ilirachand v. 
Manilal ( >agalhhav^ it was held by the High Court of Bombay that 
the possession of eaves overhanging the neighbour s land for the dis^ 
charge of luater was an easement and not an occupation of his pro. 
perty. 

Other miscellaneous rights : 

A builds a room adjoining wall so that B's wall is one of the 
walls of the room. But no beams are placed on the wall and no 
support of any kind is received therefrom. A acquires no right of 
easement so as to compel B to allow the wall to exist, 

A right of prospect, i. e. to a view from a particular window is 
not an easement.^^ 

A right to a current of wind as distinguished from air cannot 
be acquired as an easement."'* 

Note 9a Extent of easement* — The general rule is that the extent 

of the easement acquired is determined by the accustomed user. In 

(1928) 107 Ind Cas 769 (769) (Lah), Nathzi Lai v. Nic?- Muharnad. 

(1924) AIR 1924 Lah 492 (49S) : 78 Ind Cas 152, Mangat Ham v. Siraj- 
ill- f fas in . (An Ciisemeut by which one person gets a right by pres- 
cription to bury the dead in land belonging to another is unknown to 
law. (A I R 1921 Cal 569, followed.) 

18. (1903) 30 Gal .503 (505) : 7 Cal W N 649, Nritta Kumari Dassi v. Puddcu 

mnni Bewail. 

19. (1906) 29 Mad 511 (513) : 16 Mad L Jour 281, Bathnavclu Mudaliar v. 

Knl'inda l iu I’illai. 

20. (1878) 3 Bom 174 (175, 176). 

(1906) 29 Mad 511 (514) : 16 Mad L Jour 281, Bathnavelu Mudaliar v. 
Koland'ivelu Pillai. 

21. (1913) 20 Ind Cas 246 (246) : 37 Bom 491. 

22. (1889) 13 Bom 79 (82), O rdhan v. Chotalal. 

23. (1907) 29 All 22 (23) : 3 All h Jour 637 : 1906 All W N 257, Gopi Nath v. 

Munnn. (1866) 35 L J Oh 317 and (1866) L R 2 Oh 158, Relied on. 

24. (1887) 14 Cal 839 (854), Delhi & London Bank Ltd. v. Hem Lall Dutt. 

(Following 3 Beng L R O 0 45.) 
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the case of certain easements, however, the extent of the easement 
that may be acquired has also been limited by law. Thus the extent 
of the easement of light under the English law (and the same applies 
to cases arising under this Act) is that amount of light which is sufih^ 
cieut according to the ordinary notions of mankind for the comfort, 
able use and enjoyment of the house as a dwelling house, if it is a 
dwelling house, or for the beneficial use and occupation of the pre. 
mises for the business for which it is used,^ In other words, no 
obstruction is actionable unless there is such a diminution as to 
amount to a nuisance.^ In this view it differs somewhat from the 
provisions of the Easements Act under which the extent of such 
easement is the accustomed user. At the same time it is also pro- 
vided that no suit is maintainable in res^ject of any disturbance 
of such easement unless such disturbance has caused substantial 
damage to the ijlaintift*.^ 


Note 9a 

1. (1904) App Cas 179 (187) : 73 I> J Ch 484 : 90 L T 687 : 20 T L R 476 : 63 

\\ R 30, C( Us V. Home and Golonial Stores Lid. 

(1927) AIR 1927 Cal 346 (348) : 102 Ind Cas 370, Dehendra Nath Bagchiv. 
Suren dranath Sur . 

(1933) AIR 1033 Rang 351 (852, 353) : 150 Ind Cas 252, Ellernian Jrrn- 
can nice <fc Tradin,, Co. Ltd. v. Pazundanriif Bazar Co. Ltd. 

(1914) A 1 R 1914 Cal 374 (375) : 23 Ind Cas 959, Banoniali Jiooj v. 
Nohunda Jjal Chose. 

(1906) 9 Cal \Y K 543 (546), d ohn Alea'ander Andersoyi v, liar J)ui Boy 
Cham ana. 

(1908) 35 Cal 661 (669) : 12 Cal W N 510. Anath Nath Deb v. Galstaun. 
(1920) AIR 1920 t 'al 375 (376) : 57 Ind Cas 706, HiraLaU Dutta v. Mohen’^ 
dr a Nath Baneo je.e. 

(1875) 15 Bcng L R 861 (368), Modlwosoodee^i Dey v. Bissonath Dey. 

(1869) 3 Beiig L R O C 18 (46), John George Bagrarn v. Khettranath Kar^ 
form ah. 

(1887) 14 Cal 839 (854), Delhi ct I/ondon Bank Ijfd. v. JJem Lall Dutt. 

[SVv (i/.sf (i889) 13 Rein 674 (676), K adnihhai v. liaJvinihjLai. 

(1896) 20 l.cm 788 (71 0), Bala v. AI aharau.] 

2. (1914) A I K 1914 P C 45 (47) : 42 Cal 46 : 41 Ind App 180 : 24 Ind Cas 300 

(P C), P. C. E. Paul \. W. Hobson. 

(1926) AIR 1926 IS’jig 474 (475) : 96 Ind Cas 546, Badri v. J afarhhai. 

(1911) 12 Ind Cas 60 (62) : 39 (]al 59, P. C. Paul y ..William Robson. 

(1919) AIR 1919 Low Bur 75 (77) : 49 Ind Cas 458, Balthazar and Sons v. 

1/. A. Pat ad. (AIR 1914 P C 45, followed,) 

(1909) 4 Ind Cas 425 (427) : 83 Mad 327, Esa Abbas v. Jacob IJarron. 

3. (1905) 7 Bern L R 73 (76, 82), Eramji Shapurji v. Framji Edulji. 

(1905) 29 Pom 157 (160) : 6 Bom L R 633, Chotalal Alohaiilat v. Lalluhhai 
Sur chan d. 

(1927) AIK 1927 All 191 (192) ; 99 Ind ('as 6, Dioarka Prasad v. Lisham- 
bhar Dayal. 

(1926) AIR 1926 All 764 (766) : 97 Ind Cas 500, Lachhmi Narain v. Bam 
Bhorosey. 

(1924) AIR 1924 All 394 (395) : 78 Ind Cas 563, Durga Prasad v, Lachnii 
Narain. 

(1929) AIR 1929 Bern 388 (389, 390) : 120 Ind Cas 366, Bhimaji VasHdev 
V. Yi shvartt Ghangai ouda. 

(1916) AIR 1916 Sind 29 (32) : 9 Sind L R 101 : 83 Ind Cas 615, Premji 
Ladha v. Visrani Amul. (I he requirement of substantial damage 
tends to approximate the law under the Easements Act to the English 
rule.) 


Section 2 (5) 
Note 9a 
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1S60tion 2 (6) The extent of an easement to air is that amount of air which is 

Note 9a necessary to prevent injury to health or something very nearly 
approa,ching it.'^ Ordinarily where there is sufficient adit for light, 
it is sufficient adit for air also.^ 

The extent of the mpport is that it shall not cause damage to 
the servient owner.® 

A right of way over the servient tenement is generally the right 
of passage between two fixed terminii in a particular line/ though 
the servient owner can, it has been held generally, point out the 
route/®' As to the extent of a right of way, see Peacock on Easements, 
3rd Edition, pages 504 to 516, and also the undermentioned cases.^ 


[See (1909) 1 Ind Cas 961 (9G2) : 3 Sind L R 36, David Sassoon 4: Co. 

Ltd. V. Edulji DinsJiaw.] 

4. See Peiicock on Easements, 3rd Edition, pages 97, 98. 

5. (1909) 1 Ind Cas 961 (964) : 3 Sind L R 36, David Sassoon cO Co. Ltd. v, 

E d u Iji I H ) isli a w . 

6. Peacock on Easements, 3rd Edition, page 136. 

7. (1915) AIR 1915 Cal 199 (201) : 26 Ind Cas 213 : 42 Cal 161, Jibayiand'x 

C hakrahurti v. Kalidas Mnllih. 

(1865) 4 Suth \V R 49 (50), Goluk Chunder Chorrdhitry v. Tarinee Churn 
Chnkerhurtif. (A right of way is ordinarily a right of passing in a 
particular line, or direction and not a right to vary it at pleasure.) 

7a (1888) 1888 Pun Re No. 22, Buta Singh v. Jlarnir Singh- (Bervitait 
owner can close up old way and substitute now way provided the 
right is not rendered less easy of exercise.) 

(1929) air 1929 Pat 124 (125) : 115 Ind Cas 884, Nasiruddin v. Deolali. 

8. (1883) 9 Cal 778 (786) : 13 Cal E R 146, Gopal Chunder Mukevjee v, dad- 

doo Lall Mullir'k. (Right of way for cleaning privy and drain is as 
often as is necessary for such cleaning : affirmed by 13 Cal 136 (P C).) 

(1874) 1874 Bom P. J. 3, RaghupaUri v. Bepaji, (Right of way for one 
purpose cauiiot extend to any pnrposo whatever.) 

(1875) 1875 Bom P. J. 172, Saloji v. Pandoji. (Right of way may be 
limited to a particular season.) 

(1926) A I R 1926 Bom 537 (538) : 98 Ind Cas 239 : 50 Bom 635, Manclir^-^ 
shall Snrahji v. Virji V allahhdas- (A right of way enjoyed for agri- 
cultural purposes may be used for other purposes provided no addi- 
tional burden is thereby imposed on the servient heritage.) 

(1864) 1 Siith W R 218 (218), Kalee Pershad Holder v. Sreewndt]} Sofddie- 
gea Dabea. (Do.) 

(1868) 10 Suth W R 363 (364), Oomtir Shah v. llu'mi:an All. (Do.) 

(1877) 1 Cal LR 425 (428), Toolsecmony Dabee v. Jogesh Chunder Shah. 
(Right of way — The dominant owner is not necessarily entitled to the 
use of the whole width of the road, but is merely entitled to pass 
with the convcniencos to which he has been accustomed.) 

(1871) 15 Suth W R 46 (47), Tlajmanik Singh v. Buttun Manik Bose. (A 
general right of way includes a right to carry marriage and funeral 
processions.) 

(1873) 20 Suth W R 293 (293), Lokenath Gossamee v. Monmohan Gossaniee- 
(A general right of way, i. e. a way usable for all purposes includes a 
way for marriage and funeral processions as well.) 

(1916) AIR 1915 P C 131 (137) (P C), Attorney ^General of Southern 
Nigeria V. John Holt d Co. (Liverpool) Ltd. (Case from Southern 
Nigeria — Easement to take river water includes right to storage.) 

(1904) 28 Bom 428 (431) : 6 Bom E R 356, Ranchod Sharnji v. Ahdulahhai 
Mithahhai, 

(1920) A I R 1920 Bom 233 (233) : 59 Ind Cas 420, Chintamani Hargovan 
V. Ratajiji Bhimhhai. (Right of way of any one kind does not include 
a right of way of another kind.) 
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10. Easement, if an interest in immovable property.— An 

easement is only a privilege and is only a right to the limited use of 
a piece of land without the possessio7i of it.^ It does not exclude the 
owner of the servient tenement from using his property.^ It is not 
an interest in immovable property.*’^ Where however the right 
claimed is an exclusive user of the property (i. e. excluding even the 
owner from using it), it is not an easement but is an interest in 
immovable property. Thus it has been held that an exclusive right 
of jalkar"* or an exclusive right to maintain a ferry^ on the property 
of another is a right in immovable i)roperty and may be acquired by 
12 years’ user. 

H, Glassifioation of easements. — Easements can be classified 
into : 

Affirmative and negative easements : 

Affirmative easements are those which entitle the dominant 
owner to make active use of the servient tenement or to do 
some act which in the absence of an easement would be a 
nuisance or a trespass. A negative easement is one which res- 
trains the servient owner from exercising an ordinary right of 
ownership over his land.^ 

2, Continuous and discontinuous easements : 

A continuous easement is one whose enjoyment is or may be 
continual without the act of man. Thus a right annexed to 
7Vs house to receive light by the windows without obstruction 
by his neighbour ^ is a continuous easement. A discontinuous 

Note 10 

1. See Note 1, ante. 

2. (192B) AIR 1928 Pat 58 (GO, Gl, G2) : 1 J\it G74 : G7 Ind Gas 954, Henry 

Hill it Cjo. V. She.nraj Rai. 

(1934) A I R 1934 Pat 420 (421) : 148 Ind Gas 431, Raniliary Pal v. Nidhi 
Mahanty. (A mere right to fish not excluding the rightful owner is 
a profit a prendre and falls within the definition of easement given in 
Section 2 (5) of the Limitation Act and may he acquired by 20 years’ 
uninterrupted enjoyment under Seetion 2G.j 

[See (1932) AIR 1932 Cal BOO (302) : 59 Cal 344 : 137 Ind Gas 279, 
Krishna Nandi v. Ijoheyiath Mookerjee.'] 

3. See the cases cited in foot-note 2. 

4. (1923) AIR 1923 Pat 58 (GO, Gl, 62) : 1 Pat G74 : G7 Ind Gas 954, Henry 

Hill (t Co. V. Skeoraj Rai. 

(1932) A I R 1932 Cal 300 (302) : 59 Gal 344 : 137 Ind Gas 279, Krishna 
Nandi v. Lakcnath Maker jee. (3 Cal L R 509 and 3 Cal 27G, 
Referred to.) 

(1930) AIR 1930 Mad 679 (680) : 125 Ind Gas 545, Secretary of State v. 
District Board of Tanjore. 

(1911)12 Ind Caa 305 (308) (Cal), Dohenath Bidyadhur v. Jahania Bihi. 
(Exclusive right of fishery is immovable property.) 

5. (1920) A I R 1920 Pat 38 (40) : 57 Ind Gas 51G : 5 Pat L Jour 500, Par dip 

Singh v. Secretary of State. 

(1911) 9 Ind Gas 846 (847) (Cal), Abdul Khoyrat v. Hem Chandra Roy. 

Note 11 

Sweet*s Law Dictionary, page 303. 
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Notes 
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Note 11 



Section 2 (S) 
Motes 
11—12 


Note 12 


Section 2 (6) 


Section 2 (7) 


156 Definitions — Easement 

easement is one that needs the act of man for its enjoyment, 
e. g. a right of way.^ 

8. Apparent and non^apparent easements : 

An apparent easement is one the existence of which is shown 
by some permanent sign which upon careful inspection by a 
competent person would be visible to him, e, g. right of A to 
overhang the eaves of his house over 7? 5 land and the right 
of A to lead water to his land across B*s land by an aque- 
duct. A non -apparent easement is one that has no such sign, 
e. g. a right annexed to A's house to prevent B from building 
on his own land.*'* 

4. Permanent and limited easements : 

A permanent easement is one which is acquired for all time; while 
a limited easement is one that will last for a term of years or 
other limited period. The latter cannot be acquired by pres- 
cription but may be acquired by contract or grant. ^ 

12. “Growing in, or attached to or subsisting upon the 
land of another. ’’ — The legal meaning of the word ‘land* is not only 
dry land but also land covered by water. Taking land to have this 
meaning, fish may properly be said to ‘grow or subsist’ upon it.^ A 
right of fishery on the land of another (not being an exclusive right) 
is therefore an easement within the meaning of this clause.^ A 
right to take water from a well situated in another man’s land, the 
right to catch fish in a tidal river by placing stake nets in certain 
places, the right of pasturage over the land of another, are other 
examples in the nature of profits a prendr^ in gross. The right to 
hunt and to appropriate the game is in the nature of the right of 
fishery and of grazing.’* 

(6) ^‘foreign country” means any country other 
than British India : 

1. “Foreign country.” — See Notes to Section 1, ante. 

(7) ‘‘good faith”: nothing shall be deemed to be 
done in good faith which is not done with due care 
and attention : 


Q, Compare S. 5 of the Easements Act, 1882. 

8. Compare S. 6 of the Easements Act, 1882. 

4. Compare S. 6 of the Easements Act, 1882. 

Note 12 

1. (1880) 5 Cal 945 (947) : 6 Cal L R 269 ; S Shorn L R 123, Ohundee Churn 

Roy V. Shib Ghunder Mundul. 

2. (1880) 5 Cal 945 (947) : 6 Cal L K 269 ; 3 Shorn L R 123, Chundee Churn 

Roy V. Shib Ghunder Mundul. 
also Note 10, ante.] 

3. (1917) AIR 1917 Pat 640 (651) : 39 Ind Cas 868 : 2 Pat L Jour 323, Mahn- 

raj Bahadur Singh v. Oandaiiri Singh. 
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1. “Good faith/' — The following illustrations will bring out 
the meaning of the words “good faith” as defined in this Act : — 

1, who had a right to prefer a second appeal against a certain 
decree, applied in revision instead. The revision petition was 
later on converted into a second appeal, but on the date on 
which this was done the time for second appeal had expired. 
No affidavit was filed to show the circumstances which misled 
the counsel to give wrong advice to file a revision instead of a 
second appeal. It was held that the application in revision 
could not be said to have been made in good faith,^ 

2, Where the case was such that it must have been obvious to 

anyone of ordinary legal capacity that court -fee should be 
paid ad valorem on the property, but the legal practitioner 
paid a fixed fee of Rs. 10 on the memorandum of appeal, and 
after being pointed out by the office, paid the court-fee after 
the period of limitation had expired, it was held that the 
filing of the appeal with a court. fee of Rs. 10 was not done in 
good faith, and that the delay could not be excused under 
Section 5 of the Act.^ 

3. A decree on the face of it showed that it was passed by a 

Subordinate Judge’s Court, There had been two petitions in 
the said Court for execution of the decree. Nevertheless the 
decree-holder filed the next execution petition in the Munsif’s 
Court, and when it was returned, re-filed the same in the 
Court of the Subordinate Judge. By that time, however, the 
time for making such application had expired. It was held 
that the application was not prosecuted in good faith in the 
Munsif’s Court and that therefore the period during which it 
was so prosecuted could not be excluded under Section 14 of 
the Act, in computing the period of limitation for the appli- 
cation/"^ 

4. A filed a suit for damages against B, a public officer, and the 

same was dismissed for want of notice to the officer under 
Section 80 of the Civil Procedure Code. A thereupon filed 
another suit against the same officer after giving the required 
notice and claimed to exclude from the period of limitation, 
the time taken by the first suit. It was held that the first 
suit was not prosecuted in good faith and the time could not 
be excluded under Section 14 of the Act.* 


Section 2 (7) — Note 1 

h (1918) AIR 1918 Lah G7 (67) : 1917 Puu No- 95 : 43 Ind Cas B17, 
Resal Sinrjh v. Shadi. 

2. (1918) AIK 1918 Pat 330 (338) : 46 Ind Gas 509 : 3 Pat G Jour 484, 

Jodhan Pershnd Sin(jh v. Nanhku Pershad Singh. 

3. (1927) A I E 1927 Pat 256 (266) : 101 Ind Cas 674, Pazlul Jamil v. Helal- 

ud-din. 

(1911) 13 Ind Cas 260 (261) ; 5 Sind L R 181, Uanghan Mai v. Fernandez. 


Seotioii 2 (7) 
Hotel 
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See also the undermentioned case.® 

(8) “plaintiff” includes any person from or 
through whom a plaintiff derives his right to sue : 

S ynopsis 

1. Scope of definition. 

2. “Derives his right to sue.” 

3. Hindu widow and reversioner. 

4. Hindu widow and son adopted by her. 

5. Whether one reversioner derives his right to sue from 
another. 

6. Shebaits, trustees, hereditary oiBoers, etc. 

7. Yendor and purchaser. 

8. Suit by aurasa son to set aside adoption by father. 

9. Persons suing on same cause of action. 

Other Topics 

Actio personalu inoritur cum persona 
Definition — Not exhaustive 

I^ote 1 1* Scope of definition. — This clause defines “plaintiff” as 

including any person from or ilirough whom the plaintiff* derives his 
right to sue. Thus under Article 144 (suit for possession of imtnov- 
able property) limitation begins to run from the time when the 
possession of the defendant becomes adverse to the “idaintiff.” By 
virtue of the definition in this clause, the word “plaintiff” in the 
aVjove Article will include any person from whom the plaintiff derives 
his right to sue ; so that, if the defendant’s possession becomes 
adverse to /I, and IJ thereafter derives from A the right to sue for 
possession, limitation for the suit by B runs from the date on which 
the defendant's possession becomes adverse to A. 

Tluis the effect of the definition is that time which runs against 
one person also affects another person who derives his right to suo 
from the former. It will be seen that in such cases the cause of 
action of both the persons is the same. In this view it is clear that 
the definition merely illustrates the general principle that when the 
cause of action for a suit is the saniCy limitation begins to run at the 
same time against all persons who are or who may become entitled 
to sue on such cause of action.^ It is not necessary for the applica- 

5. (1900) 22 All 248 (258) : 1900 All W N 64 (F B), Mathura Singh v. 

Bhawani Singh. 

Section 2 (8) — Note 1 

1. (1919) AIK 1919 Mad 911 (922) : 41 Mad 659 : 46 Ind Gas 202 (F B),. 

Varamnia v. Oopaladasayya. 


... See Note '1 
See Note 1, Pt. 3 


Section 2 (7) 
Section 2 (8) 
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Ijion of this principle that the person suing must have derived his 
right to sue from another. The principle will equally apply where 
the cause of action arises simultaneously in favour of several persons, 
go that none of them can be said to derive his riglit to sue from 
another.^ It is for this reason that the word “includes” has been 
used indicating that the definition of “plaintiff” in this clause is not 
exhaustive/*^ The expression “plaintiff” as used in the Act includes 
therefore any person who is entitled to sue on the same cause of 
action, although he may not derive his right to sue from him. To 
take an example : A Hindu widow takes a son in adoption in 1910. 
At that time two persons, A and By who are reversioners of the same 
degree, are the next reversioners to the estate, and a cause of action 
accrues simultaneously in favour of both of them for a suit for a 
declaration that the adoption is invalid. The period of limitation 
{or such a suit is six years under Article 118 and time begins to run 
from the date on which the alleged adoption becomes known to the 
plaintiff. The adoption in this case becomes known to A in 1911 
and to B in 1920. A does not bring any suit to have the adoption 
declared invalid. B sues in 1924 (within six years of the adoption 
becoming known to him) for a declaration that the adoption is 
invalid. His suit is barred. ^J'hc reason is that the cause of action 
of both /I and B being the same, when time begins to run against A 
in 1911 on the adoption becoming known to him in that year, it 
begins to run against B also. In other words, the knowledge of A 
is sufficient to make limitation run against B also, though the Article 
says that limitation will run from the time when the adoption 
becomes known to the “plaintiff.” This shows that a person in the 
position of A is included within the expression “plaintiff” in the 
Article. It will be seen that A is not a person from whom B derives 
his right to sue. The reason for B being affected by A' s knowledge 
is only that both have the same cause of action. 

See also Note 5 below. 

2. “Derives his right to sue.’’ — The words “right to sue” must 
he interpreted to mean right to seek relief. The question w’hether 
and when one person derives such a right from another is a matter 
of substantive law. There are tliree general rules governing the 
question: — 

1. All rights of action and all demands whatsoever existing in 

favour of or against a person at the time of his deaths survive 
to and against persons who in law represent his estate. 

2. All rights of action existing in favour of or against a person in 

respect of any particular interest vested in him are enforce- 
able by or against persons who become entitled in any manner 
to such interest. (See Notes 3 and 7.) 

2. (1927) AIR 19^7 Mad 21G (216, 217) : 99 Ind Gas 668, Neelakantarnier v. 

Chinna Ammal. 

3. (1918) A 1 B 1918 Mad 675 (678, 679) : 41 Mad 4 : 42 Ind Cas 22, Jiaja of 

Palghat v. Raman Vnni. (Per Seshagiri Iyer J.) 
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Section 2 (8) 3, "Where a right of action arises in favour of or against any person 

Motes in a representative capacity, such right may be enforced by or 

2 — 8 against any person on whom such representative capacity 

devolves or by or against the person represented.^ (See 
Notes 5 and 6.) 

There are, however, some exceptions to the first general rule 
above-mentioned. Hights intimately connected with the individuality 
of the deceased will not survive to his legal representatives. One 
aspect of this exception is expressed by the maxim actio personalis 
moritiir cum persona — a personal right of action dies with the 
person. 

The said general rule and the exception above-mentioned have 
also been recognised by the Legislature in the following enactments 
dealing with particular classes of cases and they may be usefully 
referred to as illustrating the principles applicable to the generality 
of cases : 

1. Section 37 of the Indian Contract Act lays down that promises 

bind the legal representatives of the promisor in the case of 
the death of such promisor, unless a contrary intention 
appears from the contract. Such a contrary intention will be 
presumed when the contract is of a nature involving special 
skill or personal confidence, etc. 

2. Section 306 of the Indian Succession Act provides that “all 

demands whatsoever, and all rights to prosecute or defend 
any action or special proceeding, existing in favour of or 
against a person at the time of his decease, survive to and 
against his executors or administrators; except causes of action 
for defamation, assault as defined in the Indian Penal Code, 
or other personal injuries not causing the death of the party; 
and except also cases where, after the death of the party, the 
relief sought could not be enjoyed or granting it would be 
nugatory.” 

Mote 8 3, Hindu widow and reversioner. — A reversioner succeed. 

ing to an estate on the death of a Hindu widow does so not by virtue 
of his heirship to the widow but by virtue of his heirship to the last 
full owner. Hence, if any right to sue has accrued to the widow in 
her lifetime, the reversioner cannot derive such right from her as 
her heir. But the question arises whether on any other ground it 
can be held that the reversioner derives such right to sue from the 
widow or is otherwise affected by the limitation that has run against 
the widow. On this question the important point seems to be 
whether the widow can he held to represent the estate fully for 
purposes of limitation. If the widow can be held to fully represent 

Note 2 

1. (1918) AIR 1918 Mad 404 (4C8) : 41 Mad 124 : 42 Ind Cas 36G, Chidnvi- 
haro7inika v. Nnllasira Mudaliat , (Beneficiary derives his right to 
sue from trustee.) 
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tho estate for purposes of limitation, any right to sue accruing in her 
favour would accrue not for her benefit alone but also for that of 
others who would eventually become entitled to the estate (though 
not deriving their right to the estate from her), and the reversioner 
succeeding to the estate after her would derive the right to sue from 
her and would be bound by any limitation that has run against her, 
[f, on the other hand, it be held that the widow does not represent 
the full estate for purposes of limitation, any right to sue accruing to 
]ier would only be for her benefit and not for that of others who 
may succeed to the estate after her, and the latter would not derive 
such right from her. The law on tho question whether the widow 
represents the estate fully for purposes of limitation has undergone 
a cliange from what it was under the Limitation Act of 1859 and 
prior to that Act. 

The Act of 1859 did not contain any provision corresponding to 
the present Article 141. Under that Act, limitation for a suit for 
[)ossossion of immovable property by a reversioner succeeding to an 
estate on the death of a Hindu widow was governed by the residuary 
])r(:)visic)n contained in Section 1 Clause 12, which corresponds to 
Article 144 of the present Act. The starting point of limitation 
uiuler this Section was the date of the cause of action. Where tho 
adverse possession of tho defendant had commenced during tho life- 
time of the widow, the question would have been whether the cause 
of action for a suit by the reversioner was the myne as that of the 
widow or whether he had a f refill cause of action on his succeeding 
to the estate. On this question it was held that the widow fully 
ref)resented the estate and that the reversioner who succeeded to the 
estate on her death only derived his right to sue from her and did 
not got a fresh riglit to sue on the widow’s death. So, it was held 
that the reversioner was bound to sue within the period of limitation 
calculated from the date of the accrual of the cause of action in 
favour of the widow and wuis not entitled to a fresh starting point of 
limitation on her death. ^ But where the i^ossession of the defendant 
originated in an invalid alienation by the widow, it was held that his 
possession became unlawful only on the death of the widow and 
therefore tho cause of action for a suit for possession against him 
arose only on the death of the widow." 

On another aspect of the same theory of the representation of 
the estate by the widow, it was held that a decree passed against a 
widow in her capacity as representing the estate would, in tho 
absence of fraud or collusion, bind the reversioner in the same 

Note 3 

1. (1875) 23 Suth W E 214 (215) : 15 Beng L R 10 : 2 Ind App 113 : 3 Sar 430 : 

3 Buther 94 (P C), Amritolal Bose v. Tiajoneeliant Mitter, 

(1868) 0 Suth W K 505 (607) : Beng L E Sup Vol 1008 (F B), NoUn 
Ghunder v. Issur Ghunder. 

(1890) 13 Mad 512 (515), Sainhasiva v. Raghava. 

2. (1890) 13 Mad 512 (515), Sambasiva v. Raghava. 

(1869) 6 Mad H C R 428 (431), Atchavivia v. Suhharayadu. 
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Saotion 2 (8) 
Notes 


manner an<J to the same extent as if he was a party to the decree,® 

Under these circumstances, Article 142 of Act 9 of 1871 was 
enacted and it was enlarged and repeated in the Acts of 1877 and 
1908 as Article 141, This Article gives the reversioner, entitled to 
possession of immovable property on the death of a Hindu or 
Muhammadan female, 12 years from the death of the female within 
which to bring his suit for possession. Under this Article, therefore, 
where a stranger is in adverse possession of immovable property 
to which a reversioner succeeds on the death of a Hindu female 
heir, the reversioner is entitled to sue for possession within a 
period of 12 years from the death of the female heir, in all cases 
irrespective of the question whether the possession of the defendant 
originated in an alienation by the female heir or not.^ Even in cases 
where the adverse possession has continued for the full period of 
12 years during the lifetime of the widow and her right to the pro- 
perty has been extinguished thereby, the reversioner will have a 
period of 12 years from the date of the widow's death within which 
to bring his suit, the bar of the widow’s right not affecting the right 
of the reversioner.**^ 

The question arises whether in eases not falling within the pur- 
view of Article 141 the old theory of the representation of the estate 
by the widow still holds good. In other words, the question is 
whether in cases not governed by Article 141 the reversioner or 
other person becoming entitled to the estate which was previously 
vested in the widow is affected by limitation that has run against 
the widow or whether such reversioner or other ])erson obtains a 
fresh right to sue on his succession to the estate. It has been held 
that even in cases not falling within the fnirview of Article 141, 

8. (1863) 2 Suth W R P C 81 (87) : 9 Moor Ind App 539 : 1 Suthor 520 : 2 Sar 
25 (P C), Katama Natchiar v, Sriiriut Hajak Moottoovijciya Lianya- 
ncithii Uodha G-oiti'usivami Foria Uduya ThcDar, 

4. (1899) 23 Bom 725 (737) : 26 Ind App 71 : 1 Bom L li 607 ; 3 Cal W N 621 ; 
7 Sar 543 (P 0), liunch'n das Vandnivand.ts v. Parvati Bai. 

(1939) AIR 1929 P C 166 (170) : 56 Ind App 267 : 117 Ind Cas 498 ; 51 All 
439 (P 0), Mt. Jatjyo B li v. Uts iva Lai. 

(1928) AIR 1928 All 601 (507) ; 112 Ind Gas 801 : 51 All 188 (P B), 
Bankcy Lai v. Rayhuiinth Sahay. 

(1883) 9_Cal 934 (937) ; 13 Cal L R 372 (F B), Srinath Ku7' V. Prosunno 
Kumar Gluse, 

(1929) AIR 1929 Mad 421 (422) : 119 lud Cas 57, Ayyaswa 7 ni Ayyar v. 
Mahadeva Ayyar. 

(1929) AIR 1929 Cal 98 (95) : 114 Ind Cas 189, Siva Prasad v, Bhadra. 
m mi Dassee. 

(1890) 18 Mad 612 (514), Sambasiva v. Bayhava. 

4a.(1929) AIR 1929 P C 166 (170) : 56 Ind App 267 ; 117 Ind Cas 498 : 51 All 
439 (P C), Mt. Jaygo Bax v. Utsava Lai. 

(1899) 23 Bom 725 (736) : 26 Ind App 71 : 1 Bom L R 607 : 3 Cal W N 621 : 
7 Sar 543 (P C), Jtiunchordas V a7idravandas v. Paruati Bai. 

(1883) 9 Cal 934 (937) ; 13 Cal L R 372 (F B), Srinath K^ir v. Prosunno 
Kumar Ghose. 

[But see (1928) AIR 1928 Cal 670 (672) : 55 Cal 903 : 112 Ind Cas 
496, Aurabindo Nath Tagore v, Monorama JDebi. (Not good 
law.)] 
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limitation against a widow would not affect the person .who subse- 
quently becomes entitled to the estate,^ Thus it has been held that 
the cause of action for a suit by the reversioner for the recovery of 
moveables (to which Article 141 will not apply) arises on the death 
of the widow and not before and that limitation for such suit runs 
only from the date of the widow’s death.® Similarly where a widow 
adopts a son and the latter thereupon becomes entitled to the estate, 
it has been held that he will not be affected by adverse possession 
against the widow prior to the adoption and that limitation for a 
suit for possession by him would commence to run only from the 
time of his adoption, notwithstanding that Article 141 does not apply 
to such cases. ^ 

The view upon which the above decisions proceed is that the 
widow does 7iot represent the estate for purposes of limitatiou and 
that the reversioner or other person who becomes entitled to the 
estate subsequently is not a person who derives any right to sue 
from her.^ The alterations made in the Act of 1871 and the later 
Acts have been taken to indicate a general scheme on the part of the 
Legislature to assimilate, for purposes of limitatiou, the position of a 
Hindu female heir to that of a life-tenant and that of a reversioner 
to that of a remainderman succeeding to the estate on the termina- 
tion of the life-tenure. Just as adverse possession against a life- 
tenant will not affect the remainderman subsequently obtaining the 


5. See cases cited iu Foot-Notes (6) and (7) below, 

f). (1899) 23 Bom 725 (736) : 26 Ind App 71 : 1 Bom L B 607 : 3 Cal W N 621 : 
7 Sar 543 (P (;), Bunchordaa Vandravandas v. Parvati Bed, 

(1922) A I B 1922 Cal 321 (328) : 49 Cal 45 : 64 Ind Cas 980, Praniatha 
Nath Basil v. Bhuban Mohan Basil. 

[But see (1928) AIK 1928 Cal 670 (674) : 65 Cal 903 : 112 Ind Gas 
490, Aurabindo Nath Tagore v. Manor ama Dehi. (Not good 
law.)] 

7. (1905) 2 Cal L Jour 87 (94) : 9 Cal W N 795, Harck Chand v. Bejoy 
Chand. (Per Mukherjee J.) 

(1915) A I B 1915 Mad 539 (540) : 26 Ind Gas 692 (692, 693), Kancharla 
V enkataratnam v. iv. V enkataramiah. 

(1903) 26 Mad 143 (147) : 12 Mad L Jour 197, Sreeramulu v. Kristamma. 

(1895) 19 Bom 807 (816), Narna v. Anant. 

(1921) AIR 1921 Nag 111 (111) : 48 Ind Cas 230 (231) : 17 Nag L R 18, 
Sitaram v. liajaram. 

(1900) 2 Bom L B 411 (414), Ilari Vithal v. Waman Han. 

3. See cases cited in Foot-Notes (6) and (7) above. 

[But see (1935) AIR 1935 Bom 420 (421) : 159 Ind Cas 272, Mari^ 
yayya v. Chanvirangouda. (Widow adopting son — Son suing 
for arrears of rent accumulated under lease executed by widow 
prior to adoption — Assumed that the son sues on the same 
cause of action and held that the suit is time- barred — Submit- 
ted that the assumption underlying the decision is not correct, 
though the decision itself is correct — The proper ground for 
rejecting the suit in such cases is that the adopted son has no 
right to sue for the arrears, such right being the widow’s per- 
sonal right and not forming part of the estate — In this view 
the decision does not militate against the general principle 
stated above, viz. that the adopted son or reversioner gets an 
independent cause of action to sue for the estate, on the estate 
falling in possession.] 
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Section 2 (8) 
Notes 
3—8 


Note i 


Note 5 


estate, so it has been held that adverse possession against a Hindu 
female heir will not affect tlie reversioner or other person succeeding 
to the estate subsequently.^ Article 141, in this view, merely gives 
legislative embodiment to a general principle, so that even in cases 
not coming within its express provisions, the same principle is 
applicable and limitation against the reversioner or other person sue. 
ceeding to the estate cannot run before the estate vests in him. 

But as regards decrees passed against a widow, the old view that 
such decrees bind the reversioner in tlie absence of fraud or collusion 
is still good law.^^ Even if the decree against the widow was based 
on limitation it will bind the reversioner,^^ altliough as already seen 
in the absence of sucli a decree the reversioner will not be affected 
by the limitation that has run against the wddow. 

4f. Hindu widow and son adopted by her. — See Note 3 
above, 

5. Whether one reversioner derives his right to sue from 
another. — A Hindu reversioner who succeeds to an estate on the 
death of a widow derives his right from the last full owner and iiot 
from any ()ther reversioner. But any cause of action that may 
accrue in fowour of a reversioner during the lifetime of the widow, 
such as the cause of action for a suit to set aside an alienation or uu 
adoption by the widow, accrues to such reversioner in a rcjvresenta- 
live capacity. The basis of such a suit is the common apprehended 
danger to the inheritance, and hence there is only one cause of action 
accruing in a representative capacity for the benefit of the entire 
reversionary body. Each of the reversioners entitled to sue has not 
an independent carise of action. Hence, where a cause of action 
arises in favour of a reversioner in his representative capacity, the 
same cause of action applies to any other reversioner who may 
become entitled to sue in respect of the same matter and such rever- 
sioner may be said to derive his right to sue from the reversioner in 
whose favour the cause of action originally accrued.^ 


9. See cases cilied in Foot-Notes (O) and (7) above. 

10. (1925) AIR 1925 P C 249 (251) : 52 Ind App 322 : 48 Mad 883 ; 92 Ind 

85 (P C), V nithialinga v, Srir angaih Anjii. 

(1929) AIR 1929 P C 160 (170) : 5G Ind App 267 : 117 Ind Cas 498 : ol 
All 439 (P C), Jaggo Bai v. Utsaim Lai. 

11. See cases cited in Foot-Note (10) above. 

Note 5 

1. (1919) A I R 1919 Mad 911 (920) : 41 Mad 659 : 46 Ind Cas 202 (F B), 
Varama v. Gopala Dasayya. 

(1922) AIR 1922 All 301 (309) : 44 All 19 : 64 Ind Cas 248 (F B), KesU 
Prasad v. Shiva Prasad. 

(1890) 14 Bom 512 (515, 516), Ghhaganr am Astilcram v. Bai Motigavari. 
(1902) 4 Bom L R 893, Jamnahai v. Dharsey. 

(1925) AIR 1925 Lali 054 (656) : 6 Lah 405 : 90 Ind Cas 1022, Chirag Dm 
V. Abdullah. 

(1901) 24 Mad 405 (407), Ayyadorai Pillai v. Solai ArnmaU 
(1926) AIR 1926 Mad 1123 (1123) : 98 Ind Cas 435, Siddareddy v. Deva 
Jar am a Reddy. 
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Ilhistration. 

S died leaving a widow and two daughters. The wddow took 
one D in adoption. The daughters though aware of the 
adoption from the time when it was made did not sue to set 
aside the adoption within the jjeriod of six years allowed 
under Article 118. Subsequently, P, a son of one of the 
daughters sued to set aside the adoption. Held, that the suit 
was haired, the reason being that the daughters as the 
immediate reversioners represented the inheritance and that 
F derived his right to sue from thein.^ 

See also Note 1 above. 

6. Shebaits, trustees, hereditary officers, etc. — Where a 
right to sue accrues in favour of a person in a representative capa- 
city, the right would be derived by any person on whom tho 
representative capacity devolves afterwards. On this principle, 
where adverse possession begins against the shebait of the idol or 
the trustee of a temple or other religious endowment, the successor 
of such shebait will be affected by such adverse possession and will 
not have a fresh right to sue or a fresh starting point of limitation 
from the date of his accession to office.^ The same princifdo applies 
to holders of hereditary offices like vatandars in the Bombay 
Presidency, etc.**^ 


(19:]6) AIR 1930 Lnh 652 (654) : 166 Jml Gas 753 : I L R (1937) Lah 525, 
Jlfinicshwar v. Mi. Gan/jhiti Devi. (On the death of a rcversiotior- 
pJaintiff pending suit;, the right to sue survives to the next i)resumptivG 
reversioner.) 

[See also (1925) A I R 1925 P C 249 (256) : 52 Ind App 322 : 48 Mad 
883 : 92 Ind Gas 85 (P C), Vaithialifiga Mudaliar v. Sri- 
rarujatJi Aujii.'] 

2. (1901) 24 Mad 405 (407), Ayyadorai Pillai v. Solai Ammal. 

(1861) 1881 All W N 83 (83), Go/d Natd v. Sri Narain. 

Note 6 

1. (1900) 23 Mad 271 (280) : 27 Ind App 69 : 4 Cal W N 329 : 10 Mad L Jour 

29 : 2 Bom L R 597 : 7 Sar G71 (P G), Gnanasambaiida Pandara 
Sanyiadhi v. Vein Pandaram. 

(1910) 37 Gal 885 (894) : 7 Ind Gas 240 : 37 Ind App 147 (P C), Damodar 
Das V. hakhan Das. 

(1905) 28 Mad 197 (201), Jaffannath liao V. Hama Dass Patnaik. 

(1896) 23 Gal 636 (645), Nilmoney Singh v. J agahandhu Hoy. 

(1918) A I R 1918 Mad 675 (676, 677, 679) : 41 Mad 4 : 42 Ind Cas 22, Rajah 
of Pdhjhat V. liaman Unni. (Sthaui of Malabar Devaswoin.) 

(1912) 16 Ind Oas 927 (928) (Cal), Madhu Sudan Mandal v. Badhika 
Prosad Pas. 

(1912) 14Ind Cas 142 (144) : 39 Cal 887, Jharula Das v. Jalandhar Thakur. 

2. (1904) 7 Bom L R 135 (137), Rama Appa v. Shanirao Ganesh. (Vatandar.) 
(1931) AIR 1931 Bom 24 (27) : 55 Bom 21 ; 129 Ind Cas 145, Tuka v. 

Qami. (Do.) 

(1900) 10 Mad L Jour 114 (115), Veerahudhra Varaprasada Hao \ .V ellanki 
V enkaiadri. (Karnam.) 

[But see (1895) 10 0 P L R 78 (79), Seetharam Brahmin v. Ram* 
bhaoo Pakwari.'} 
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Note 8 

Note 9 
Section 2 (9) 

Notel 


1 . Vendor and purchaser. — Where A sells to B property 
which belongs to him but of which G is in adverse possession, B 
derives his right to sue from A and will be affected by the limitation 
that has run against A} 

Jllusiration. 

The Government sells to A certain lands to which it is entitled. 
At the time of the sale B is in possession of the lands 
adversely to the Government. In calculating the period of 
limitation for a suit by A, the purchaser, for possession of the 
• land, the iJeriod for which B has been in adverse possession 
against the Government must be taken into account.^ 

8. Suit by aurasa son to set aside adoption by father.— 

An aurasa son as a person w'hose chances of inheritance are affected 
has an independent right to challenge an adoption made by his 
father and such right is quite different from any right which the 
father himself may have to set aside the adoption. Hence, the son 
suing on his independent cause of action is not affected by the fact 
that his father has not sued within the period of limitation pres 
cribed,^ 

9. Persons suing on the same cause of action. — See 

Notes 1 and f) above. 

( 9 ) promissory note means any instrument 
whereby the maker engages absolutely to pay a speci- 
fied sum of money to another at a time therein limited, 
or on demand, or at sight : 

1. “Promissory note. — A “promissory note” is defined iu 
the Negotiable Instruments Act, 1881 as 

“ an instrument (not being a bank note or currency note) con- 
taining an unconditional undertaking signed by the maker, 
to pay a certain sum of money only to or to the order of a 
certain person, or to the bearer of the instrument.” 

Under the Indian Stamp Act 1899 a promissory note is defined 
as meaning a promissory note as defined in the Negotiable Instru- 


Note 7 

1. (1924) AIR 1924 Cal 394 (394) : 81 Ind Gas 676, Aniiada Mohan Boy v. 

Kina Das. 

(1926) AIR 1926 Mad 1155 (1157) : 97 Ind Gas 253, Vcnhata Siirya 
Narayana v. Makka Venku Naidu. 

2. (1924) AIR 1924 Cal 394 (394) : 81 Ind Gas 675, Annada Mohun Boy v. 

Kina Das. (But the purchaser will not be entitled to the sixty years’ 
period of limitation under Article 149 as the suit is not by or on behalf 
of the Government.) 

(1926) AIR 1926 Mad 1155 (1157) : 97 Ind Gas 263, Venkata Surya 
Narayana v. Makka Venku Naidu. (Do.) 

Note 8 

1. (1926) AIR 1926 Mad H23 (I12S) : 98 Ind Oas 435, Siddareddy v. 
Deva J ayarami Reddi. 
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merits Act, and as including also a note promising the payment of 

sum of money out of any particular fund which may or may not 
bo available, or upon any condition or contingency which may or 
may not be performed or happen. 

The said definitions are, however, applicable only in construing 
those Acts and are not applicable to a construction of the Limitation 
Act, which must be guided by the definition given in this Clause. 

Where ^ executed a note to B in these terms, namely, shall 
pay you whenever you may demand after you attain the age of 
majority,'" it was held that it was a promissory note within the 
meaning of this definition, but that it was payable not “on demand” 
in the technical sense of immediately” but after actual demand by 
the creditor after attaining majority.^ 

A Government War Bond payable at a particular place is also 
a promissory note within the meaning of this definition.^ 

( 10 ) ‘‘suit’’ does not include an appeal or an appli- 
cation : 

1. “Suit/* — The word “suit” has not been defined in the Act. 
This Clause merely says that a suit” does not include an appeal or 
application. It has been held, however, that the term ought to be 
confined to such proceedings as under that description are directly 
dealt with by the Code of Civil Procedure, or such as by the opera- 
tion of the particular Acts which regulate them are treated as suits.^ 

Under the Code of Civil Procedure a suit is any proceeding 
under the Code which is instituted by the presentation of a plaintf 
As illustrations of proceedings which by the operation of particular 
Acts are treated as suits may be mentioned the Indian Succession 
Act, Sections 295, 299, and the Bengal Tenancy Act, Section 158. 

A proceeding, therefore, which does not commence with the 
presentation of a plaint and which is not to be treated as a suit 
under any other Act is not a “suit” for the purposes of the Limita- 
tion Act. 


Section 2 (9) — Note 1 

1. (1893) 3 Mad L Jour 199 (199), Kuttiissan v. Suppi. 

2. (1933) AIR 1933 Mad 376 (378, 379) : 142 Ind Cas 286, Secretary of State 

V. Kunhi Krishna. 

Section 2 (10) — Note 1 

1. (1895) 22 Cal 943 (948), M. M. Watkins v. N. Fox. 

2. (1933) A 1 E 1933 P 0 63 (64) : 60 Ind App 18 : 54 All 1067 : 142 Ind Cas 7 

(P C), Hans liaj v. Dehra Dun Mussoorie Electric Tramway Co, 
Ltd. 

[.See (1927) A I E 1927 Cal 281 (283) : 54 Cal 126 : 100 Ind Oas 797, 
Fran Kumar v. [)arpahari Pal. (Proceedings for the grant 
of probate which are contested come within the meaning of the 
word '‘euit*’ within Letters Patent (Calcutta), Clause 13.)] 


Section 2 (9) 
Hotel 


Section 2 (10) 
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B^lon 2 (10) Since by the definition a "suit” does not include an application,* 

Kotel it follows that the proceedings specified below are not ‘ suits”:— 

1. An application for execution of a decree.^ 

2. An application under Sectioh 214 of the Indian Companies Act, 

1882;® hut an application under sub-section 3 of Section 235 
of the Act of 1913 (which corresponds to Section 214 of 
the old Act) was treated as a suit.^ 

3. A claim against a company in voluntary liquidation made by a 

proceeding not instituted by the presentation of a plaint/ 

4. An application under Order 9, Rule 13 of the Code of Civil 

Proced tire/ 

5. An application lender l^ara. 20, Schedule II of the Code of Civil 

Procedure/ 

The word “suit” does not include an appcal}^^ But the deli, 
nition will only apply “unless there is anything repugnant in the 
subjecit or context.” As has been seen already, the context of 
Section 31 (now repealed) shows that the word “suit” in that Section 
includes an appeal/^ 

Where a suit c.onsists of several independent claims which can 
be split up, it must, as regards each of such claims, be regarded as a 
separate suit for the purpose of applying the Articles of the Aot.^“ 
Thus where a suit is for the price of medicines supplied and for fees 
for medical attendance, the former claim would be governed by 
Article 52 and the latter by Article 115.^^ 

See also Section 3, Note 4. 

3. (1877) 2 Cal 330 (339) (F B), Dlioncssur Koocr v. linji Gooder Sahoii. 

(Distinguishing 9 Both \V B 402, a case under the Code of 1859 under 
which an application for ascertain men t of mesne profits was held to 
be a suit.) 

4. (1875) 1 All 97 (101) (F B), Jiwan Singh v. Sarnam Singh. 

(1875) 2 Cal 336 (339, 340) (F B), Dhoriessiir Koocr v. Ttoy Gooder Sahoy. 

5. (1896) 18 All 12 (15) : 1895 All W N 136, Coyincl v. JJimalaya Bank. 
(1896) 19 Mad 149 (150), llantaswami v. Strceramulu Ghetty. 

6. (1923) AIK 1923 Lah 58 (59) ; 71 Ind Cas 899, Bank of Multan Ltd. v. 

tJukuni Okand. [Sub-section 3 of S. 235 is since repealed by 
Act 22 of 1936.] 

7. (1933) A I B 1933 p 0 63 (64) : 142 Ind Cas 7 : 54 All 1067 : 60 Ind App 13 

(P C), TTan.sraj Gupta v. Dchra Bun Mussoorie Electric TrarnwaU 
Go. lAd. 

8. (1923) A I B 1923 Pat 88 (88) : 6 Pat L Jour 463 : 62 Ind Cas 536, Chan- 

drika Liny v. Bam Kuer Thakur. 

9. (1923) A I B 1923 Kang 226 (226) : 1 Rang 256 : 76 Ind Cas 493, Ma 

Thein Tin v. Maung Ba Than, 

10. (1927) A I B 1927 Rang 310 (311) : 5 Rang 492 : 105 Ind Cas 540, D. 

Manekjcc v. li. M. N. Gheitiar Firm, 

(1898) 22 Bom 612 (617), A (Husband) v. B (Wife.) 

[But see (1923) AIR 1923 Oudh 91 (93) : 74 Ind Cas 206, Sheo Bail 
Bahadur v. Bishunath Singh.] 

11. (1909) 2 Ind Cas 632 (632) (All), Birj Mohun Lai v. Earn Sarup Singh. 

12. (1922) A I R 1922 Dah 198 (199) : 66 Ind Cas 490 : 2 Lah 376 (F B), Maho- 

• med Ghasita v. Sirajuddin. 

13. (1931) AIR 1931 All 762 (753) : 133 Ind Cas 537, Baroda Kant Sen v. 

Court of W ardSy Baraon Estate, 
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(11) ‘‘ trustee ” does not include a benamidar, a 
mortgagee remaining in possession after the mortgage 
has been satisfied, or a wrongdoer in possession with- 
out title. 

Synopsis 

1. Trust, meaning of. 

2. Benamidar. 

3. Mortgagee in possession after satisfaction of mortgage. 

4. “ Wrongdoer in possession without title. 

1. Trust, meaning of. — A “trust"’ in English law is “a 
confidence reposed either expressly or impliedly in a person (hence 
called the trustee), for the benefit of another (hence called the cestui 
que trust or beneficiary), not, however, issuing out of real or personal 
property, but as a collateral incident accompanying it, annexed in 
prii'ity to (i. e. commensurate with) the interest in such property, 
and also to the person touching such interest for the accomplishment 
of which confidence the cestui que trust or beneficiary has his 
remedy in equity only/’^ The same idea may be expressed in a more 
siirijde way in the language of the Indian Trusts Act by defining a 
“ trust ” as an obligation annexed to the ownership of property and 
arising out of a conjldence reposed in the owner. 

A trust, under the English law, may be created expressly by a 
declaration by the author of the trust in wdiich case it is called an 
express trustfi or it may bo created by the operation of law in 
which case it is called variously, constructive, resulting and implied 
trust.'^ 

The Indian Trusts Act confines the word “trust” to what would 
be express trusts under the English law,^ the constructive, resulting 
and imi>lied trusts under that law being merely regarded as obliga- 
tions in the nature of trusts and not as trusts at all.^ This does not 


Section 2 (11) — Note 1 

1. barton’s Law Lexicon. 

See alsn Ilalsbur} ’s Laws of England, Vol. 28, page 5. 

Lewin on Trusts, 12th Edii., pages 11 and 12. 

2. Wharton’s Law Lexicon. 

Snell’s Principles of Equity, 12th Edn., page 52. 

Halsbury’s Laws of lilngland, (1914) Vol. 28, page 7. 

I^win on Trusts, 12th Edu., page 1125. 

3. Wharton’s Law Lexicon. 

Snell’s Principles of Equity, 12th Edn., page 127. (A constructive trust is a 
trust which is raised by construction of equity, without reference to 
and irrespectively of any intention of the parties, either expressed or 
presumed.) 

Halsbur} *s Laws of England, (1914) Vol. 28, page 7. 

Lewin on Trusts, 12th Edn., page 1125. 

4. See Sections 8 and 5 of the Trusts Act. 

5. (1929) AIK 1929 Nag 298 (302) : 116 Ind Cas 70, tiaurishanhar v. Ibrahim 

Aii» 


Section 2 (11> 


Note 1 
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Action 2 (11) 
Notes 
1—4 

Note 2 


Note 3 

Note 4 


seem to be so under this Act. The fact that the definition of 
* ‘trustee” in this Clause excludes only certain specified persons who 
would be constructive trustees under the English law, seems to show 
that the word “trust” has been used in this Act in the wider sense 
in which it is used in the English law, 

2. Benamidar. — Where A gets a transfer of property with his 
own money but in the name of or where A transfers his property 
to B without intending to benefit B, the purchase or transfer, as the 
case may be, is a bejiami transaction and i? is a benamidar. Under 
Section 82 of the Indian Trusts Act, 1882, B must hold the property 
for the benefit of A, and this obligation is described as being in the 
nature of a trust. In Mt. Bilas Kumvar v. Deoraj Ranjit Singh, ^ 
their Lordships of the Privy Council observed that a benami 
transaction is a dealing that has a curious resemblance to the doctrine 
of English law that the trust of the legal estate results to the man 
who pays the purchase money and this again follows the analogy of 
the Common law that where a feoffment is made without considera- 
tion, the use results to the feoffor. Thus, a benamidar would be a 
constructive trustee under the English law. The definition, however, 
specifically states that a benamidar is not to be regarded as a 
“trustee” for the purposes of the Limitation Act. 

3. Mortgagee in possession after satisfaction of mortgage. 

— x\ mortgagee remaining in possession after the mortgage is satisfied 
is in the position of a constructive trustee for the mortgagor.^ He is, 
however, declared by this Clause not to be a “trustee” for the 
purposes of the Limitation Act.‘^ 

4. “Wrongdoer in possession without title.” — In Viziarama 
Razu V. Secretary of State f which was a case before the passing of 
the Trusts Act, 1882, Sir Charles Turner, C.J., observed as follows : — 

“ It is not every unlawful entry on, or continuance in, possession 
that creates a constructive trust. It is difficult to bring 


(1925) AIR 1925 Rang 289 (290) : 3 Rang 206 : 86 Ind Cas 297, Ma TJiein 
May V. U Po Kin, 

(1898) 1898 Bom P J 97, Allima Gavsumiya v. Murari ShcUappa. 

See also Pollock and Mullahs Indian Contract Act, 4th Edn., page 848. 

Note 2 

1. (1915) AIK 1915 P 0 96 (9T) : 37 All 657 : 42 Ind App 202 ; 30 Ind Cas 299 
(P 0). 

Note 3 

1. See Halsbury’s Laws o£ England, (1912) Vol. 21, page 310. 

2. See (1868) 9 Suth W B 187 (189) (P B), BahuMl v. Jamal Ally. (Case 

under the Code of 1859 — Such a person held not an express trustee 
within the meaning of Section 2 of that Act.) 

Note i 

1. (1882) 6 Mad 91 (106) (F B). (This decision was confirmed by the Pri^f 
Council in (1885) 8 Mad 625, but without reference to the observations 
cited.) 
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within the compass of a definition the principles by which 
the Courts have been guided in forcing fiduciary obligations 
on the consciences of wrongdoers by operation of law; but 
it may be asserted that the wrongful invasion or continuance 
in possession of a stranger, whether with or without the 
knowledge of the infirmity of his title, will not make the 
wrongdoer a constructive trustee unless he has been admitted 
into possession by a trustee so as to be affected with notice of 
the trust.** 

Under Section 94 of the Trusts Act, 1882, the position of a 
wrongdoer in possession without title would appear to be that of 
a person whose obligation is in the ‘'nature of a trust.’* 

The Limitation Act, however, expressly lays down that such 
a person is not a “ trustee ” for the purposes of that Act, 


Section 2 (11) 
Note 4 
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PART II. 

Limitation of Suits, Appeals and Applications, 

3** Subject to the provisions contained in Sec- 

Dismis.ai of (inclusive), every suit 

•uH8*,*eTc.**tnstitu. instituted, appeal preferred and appli- 
tcd, etc., after pe- cation made after the period of limi- 
no o imitation. •(;ation proscribcd therefor by the first 

schedule shall be dismissed, although limitation has 
not been set up as a defence. 

Explanation. — A suit is instituted, in ordinary 
cases, when the plaint is presented to the jmoper officer; 
in the case of a pauper, when his application for leave 
to sue as a pauper is made; and, in the case of a claim 
against a company which is being wound up by the 
Court, when the claimant first sends in his claim to 
the official liquidator. 

* Act of 1877 — S. 4. 

PART II. 

Limitation of Suits, appeals and applications. 

4. Subject to the provisions contained in sections five to twenty-fiva 
(inclusive), every suit instituted, appeal presented and 

Dismissal of suits application made after the period of limitation prescribed 

etc,, instUukd^ ^jj^refor hv the second schedule hereto annexed, shall bo 

after per%oa of . • . . . , 

liynitation* dismissed, although limitation has not been set up as a 

defence. 

Explanation. — A suit is instituted, in ordinary cases, when the plaiut is 
presented to the proper officer ; in the case of a pauper, when his application for 
leave to sue as a pauper is filed ; and in the case of a claim against a company 
which is being wound up by the Court, when the claimant first sends in his 
claim to the Official Liquidator. 

Illustrations, 

(a) A suit is instituted after the prescribed period of limitation. Limitation 
is not set up as a defence, and judgment is given for the plaintiff. The defen- 
dant appeals. The Appellate Court must dismiss the suit. 

[b) An appeal presented after the prescribed period is admitted and regis- 
tered. The appeal shall, nevertheless, be dismissed. 

Act of 1871 — S. 4. 

Same as S. 4 of the Act of 1877. 


Act of 1859 — S. 1, 

1« No suit shall be maintained in any Court of Judicature within any 
part of the British territories in India in whicll this Act 
Limitation of suits, shall bo in force unless tile same is instituted within tha 
period of limitation hereinafter made applioablo to a suit 
of that nature, any law or regulation to the contrary notwithstanding. 
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S ynopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. “Subject to the provisions of Sections i to 25.’’ 

4. “Suit,” meaning of. 

5. Institution of suit, what constitutes. 

6. Appeal, when preferred. 

7. Application, when made. 

8. "Period of limitation prescribed therefor by the first 

schedule.” 

9. “Shall be dismissed.” 

10. “Although limitation has not been set up as a defence.” 

11. Explanation to the Section. 

12. Pauper proceedings and limitation. 

13. Company in liquidation — Proceedings by or against. 

11. Limitation bars remedy but does not destroy right. 

15. Limitation does not bar defence. 

16. Duty of Court to raise and decide question of limitation. 

17. New plea as to limitation. 

18. Duty of Appellate Court under Section. 

19. Res judicata and plea of limitation. 

20. Consent decree for time-barred claim. 

21. Admission on point of limitation — Effect. 

22. Abandonment of plea of limitation. 

23. Waiver of plea of limitation. 

24. Contract or custom cannot override the statute. 

25. Estoppel against pleading limitation. 

26. Proceedings to which Section applies. 

27. Applicability of Act to arbitration proceedings. 

28. Inherent power and limitation. 

29. Set-off and coa«ter.claim — Limitation. 

30. Insolvency proceedings and limitation. 

31. Plea of exemption from limitation. 

32. Limitation only applies to institution of proceedings, not 

their continuation. 

33. Amendment of plain|, etc. 

33a.Conversion of proceedings. 

34. Withdrawal of suit and institution of fresh suit. 

35. Rejection of plaint. 


Section 3 
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SeotioD 3 36. Summary rejeo^on of appeal. 

37. Effect of non-compliance with Section. 

38. Onus of proof. 

39. Plea of limitation, if teohnioal. 

40. Delay in filing suit. 

41. Concurrent remedies, limitation for. 

42. High Court, if can make rules inconsistent with provisions 

of the Act. 

43. Revision, if lies on question of limitation. 

44. Review, if lies on question of limitation. 

Other Topics 

Acts of Court AMO — No limitation ... ... See Note 26 f^ts. G, 7 

Appeal sent by post — Not sufiQcient presentation ... See Note 6 P-N 5 

Companies Act, S. 186 — Application under — Not a suit See Note 4 Pt. 3, 

Note 26 Pt. 2 

Consent of parties ... ... ... ... SeeNote24 

Crown — Not exempt ... ... ... See Note 3 Pt. 10 

Decree passed in Native State — Execution in British India 

— This Act applies ... ... ... See Note 8 Pt. 5 

Defendant in jail — Plaintiff not entitled to extension See Note 8 Pt. 8 

Executing Court — Power to extend ... ... See Note 3 Pt. 11 

Ground of exemption in plaint — Subsequent inconsistent and 

diflorent ground ... ... ... Bee Note 31 F-N 9 

Ignorance of law or fact — No ground for extension ... See Note 3 Pts. 6, 7 
Interlocutory order — No revision ... ... See Note 43 F-N 8 

Limitation not pleaded — Court’s duty ... See Note 1 Pts. 1, 2; Note 2; 

Note 10 Pt. 1; Note 16; Note 18; Note 23 
Limitation point not raised in Appellate Court — Not to be 

raised on remand ... ... ... See Note 17 F-N 15 

Memo of appeal received on holidays ... ... See Note 6 F-N 9 

No exemption on equitable considerations ... See Note 3 Pfc. 2 

Plea — Whether one affecting jurisdiction ... ... See Note 1 Pt. 1; 

Nota< 37 Pt. 1; Note 43 

Power of attorney defective ... ... ... See Note 6 J’-N 10 

Presentation to Court having no jurisdiction ... See Note 5 Pt. 

Presidency. Towns Insolvency Act, S, 7 — Application under — . 

Whether suit ... ... ... ... ’' See Note 26 Pt*. 3 

Provincial Small Cause Courts Act, S. 25 — Revision ^^nder — ^ 

Power of High Court ... ... ... See Note 43 Pt. 8 

Bfegistration not necessary for institutfon ... See Note 5 Pt- ^ 

^‘Reject* and ‘dismiss* ... ... See Note 9 Jft. Sr^Noto 35 

Several reliefs — Limitation to be applied to each relief 

Separately ... ... ... See Note 4 Pts. 6, 7 

Signature and verifioationr—Defects in ... ... 1 See Note 6 Pt. 7 

Substance of claim and not^mere form to be lopked Jnto See Note 8 Pt. 3 

Time-barred debt — Whether can be claimed 1:>y way of seis-oft 

^ See Ndte 29 F.Nb 2, 4 

Unstamped or insufficiently stamped — Effect See Note 6 Pt. S; Note 6 Pt. 3 

Wrong Article applied — Material irregularity ^ ... See Note 43 F-l^ 3 
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1. Legislative changes : — Section s^ 

1. The Section was first enacted in its present form in the Act of Notes 

1871. The material ix)rtion of the corresponding Section (viz. 1 2 

S. l) in the Act of 1859 ran as follows : 

No suit shall be maintained . . . unless the same is instituted Note 1. 


within the period of limitation hereinafter made applicable to 
a suit of that nature . . . 

It will be observed that the Section differed from the corres- 
ponding Section in the later Acts in two important respects : 

(a) While the later Acts provided that a time-barred suit or 
other proceeding should be dismissed, the Act of 1859 
provided that no such proceeding “shall be maintained.*’ 

(5) The Section in the Act of 1859 did not contain the 
provision as to the bar of limitation being given effect to, 

^ although it was not set up in defence. 

In these circumstances, there was a conflict of decisions as 
to whether the Court was entitled to go into the question of 
limitation if it was not raised by the defendant. One view was 
that the Section made limitation a question of jurisdiction and 
hence the Court was entitled to go into such question of its own 
accord, although it had not been raised by the defendant,^ The 
other view was that the provision as to limitation was intended 
for the benefit of the defendant and if he did not raise the point 
it was not for the Court to raise such point of its own accord.*'^ 

The amendment of the Section into its present form in the later 
enactments makes it clear that linaitation is a material question 
although not relied on by the defendant and that the Court 
must dismiss a suit which has been instituted after the period of 
limitation, although the defendant has not pleaded limitation. 

2. The Act of 1859 did not contain any provision corresponding to 

the Explanation to the Section in the later Acts. 

3. The Illustrations to the Section which occurred in the Acts of 

1871 and 1877 have been omitted in the present Act. 

2. S^pe of the Section. — This Section provides that a suit, appeal ■' Note It 
or application instituted after the prescribed period of limitation 
tnust be dismi^^ed, although limitation has not been set up as a 
defer^ce. This only m^ans that where the Court fmds that a suit or 

r- ^ - I ^ 

- % Section 3 Note 1 

1. (18^) 6l|^uth W R 132 (132), Purnshrmth Misser v. Shaikh Bundah AH, 

(1865) 3 Suth W R 184 (184), KhettuT Mohun Ghose v. Bamessur Ghose. 

(1868) 1 Beng Ij R O G 49 (56), V. - 

(1867).J R 46 (46, 47), Qiradharee Singh v. Kalika SooJtkL 

2. (1863) ^1 Bom' H C R 15 (15), Dattaji Jfiarain v. Vamanrn,y, 

(1864) Suth W R §|ip 2m (2081. St eemutty B^dh GO Bossee v. Muddurt 
Gi0)al RukheeL * ' ^ 

(i865) 2 H O (839), Bamanatha Mudali v„ VaithiUn^a Mudali* 

[See also (XS09) 12 Suth W R 216 (217), Sh&Q Oolam Singh v. Boy^ 

,, *'D%nkur Dyai,'\ ‘P ^ 
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Section 3 
Mote 2 


other proceeding has been instituted after the period of limitation, it 
must be dismissed, although limitation has not been set up as a 
defence. In other words, the Section inerely makes such question a 
material one for determination in every case, whether or not the 
point has been raised by the parties. It does not oblige the Court 
in any case to raise and decide the question whether the suit or 
other proceeding has been instituted after the period of limitation. 
The reason is that a Court is not bound to raise and decide a question 
merely because it is material for the decision of the proceeding before 
it in the sense that the determination of the question one way or 
other would affect the decision of the proceeding. Wbother the 
Court is bound to raise and decide such a question or is compeLeafe 
to do so depends on the law of procedure. 

For instance, it is a general rule of procedure that the Court is 
not bound to raise and decide a question of fact of its own motion, 
but must raise and decide a material question of lain although not; 
raised by the parties. Hence, where the question of limitation is 
one of fact, the Court is not bound to go into it unless raised by the 
parties. But, where the question is one of law, the Court is, as a 
general rule, bound to raise and decide such question although not 
raised by the parties. (See Note 16.) For other instances of rules 
of procedure bearing on the question when a point as to limitation 
may be raised, see Notes 16 to 20 below. 


Froip the above it is clear that the view expressed in some 
decisions^ that the Court is bound in every case td raise and decide the 
question of limitation is not correct. Similarly, the view expressed 
in certain decisions^ that where the bar of limitation appears on tho 
face of tho proceedings the Court is hound under this Section to go 
into the question of ita own accord although not raised by the parties 
is not correct. In such cases, the que.stion of limitation wquld be a 
material question of law capable of being disi)osed of on the facts 
before the Court and the duty of the CouH to raise and decide such 
a question fiuo motu would arise under the general rule of procedure 
above referred to and not under this Section, which, as already said, 
does not touch the question as td when the Court is bound to raise 
and decide a question of limitation. The importance of the Siction 
in this connection only consists, as has been seen before, in th?e fact 

— ; * i-.: 


Note 2 

AIR 1917 Pat 273 (27^ : 40 Ind Gas 661, Mkuyrahit Bart 
Sitaram Das^ ' 

(1909) 2 lud Gas 229 (229) : 5 Nag L R 50, Ohandrahhan v. Maruti, 

(me) A I jp 1928 Nag 203 (^5) ; 109 Ind C5as^293, Gulahrao v.‘ Mt. 
x^oothbai, ’ 

[See (1920) A I B 1929 All 485 (488) : 121 Ind 55^ Balden 
Prasad Sh^iJcul v. tBukhdeo Prasad Shukul.' (Remark that 
the Section imposes on the Court the dul^ of ascertaining if tke 
proceeding before it has been iTied in tiffte is not%i^ect.]r] ^ 

2. See (1894) 16 All 390 (393) ; 1894 Ml W N IBI, Ravi^^Bai vtuayal Singh. 
(1912) 17 Ind Gas 638 (639) : 8 Nag L R Vti^ &aneshdas v:mt. Nimbi. 

' ' - ^ 
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that it makes the question of limitation •Oa material question although Section 3 
not raised by the parties. . NdteiB 

This section limits the time after which a suit or other proceed. ^ ® 

ing would be barred.^ In some cases, there may be a limit of time 
before which a suit or other proceeding cannot be instituted. Thus, 
where a bond fixes a time for the payment of the money due there- 
under, a suit for the recovery of the money cannot be instituted 
before the date fixed for payment.^ 

The Act assumes the existence of a cause of action and does 
not create or define one. The object of the Act is only to interpose 
a bar after a certain period to -a suit to enforce an existing right. 

The descriptions of various classes of suits and the specification of 
the points of time from which limitation would begin to run for 
such suits do not imply that a suit answering to any of these des- 
criptions is necessarily based on a cause of action which is recog- 
.nised as such by the law.^ 

3. “Subject to the provisions of Sections 4 to 23.” — Under Note 3 
this Section, the Court is bound to dismiss a proceeding if it is insti- 
tuted after the period prescribed in the first Schedule and this duty 
of the Court is only subject to the provisions of Sections 4 to 25. 

Tho Court has no power, apart from the above provisions, to relieve 
a litigant from the bar of limitation^ Hence, the Court cannot 

3. See (19-24) AIR 1924 Pat 402 (416) : 83 Ind Cas 205 : 3 Pat 85, Shashi 

Bhtisan Banerji v. Ham j as Agarwala. 

4. (1924) AIR 1924 Pat 135 (136) : 74 lud Cas 938, Mt, Bihi Nasiban v. 

JiJhnani Narain Singh. 

5. (1894) 21 Cal 8 (18) : 20 Ind App 183 : 6 Sar 334 : 17 Ind Jur 481 (P C), 

. HariNath O hatter jee v. Mothur Mohun Gosioami. 

(1882) 5 Mad 253 (255) : 6 Ind Jur 465, Kariipam Zamindar v. Merangi 
Zamindar, 

(1878) 3 Bom 207 (209) : 3 Ind Jur 56G, Jixn v. Bamji. 

(1911) 11 Ind Cas 540 (542) (Cal), Jalirn Singh v. Ghoonee Lai, 

(1911) 10 Ind Cas 477 (480) : 33 All 856 : 38 Ind App 87 (P C), Khunyii Lai 
V. Gobind' Krishna Narain. 

(1925) AIR 1925 Oudh 400 (401>: 86 Ind Cas 725, Ram Narain v. Bar /cundi. 

(1924) AIR 1924 Pat 721 (728) : 83 Ind Gas 812 : 3 Pat 880, Kosho Prasad 
Singh v. Madho Prasad, Singh. 

(1909) 1 Ind Cas 647 (650) : 33 Bom 88, Ram Krishna v. Tripur abai, 

(1901) 28 Cal (16) : 5 Cal W N 195, Surjyanioni Dassi v. K alikanta Das. 

(1927) AIR 1927 Nag 10 (12) : 98 Ind Gas 22 : 22 Nag L R 147, Secy, of 
State V. Bagmal Kisan Dayal. 

(1878) 1878 Pun^ Re No. 3 (P B), ^Batta Bam v. Mt. Nano. 

Note 3 

h (1871) 3 N W P H C R 318 (819), Sadho Singh v. Mt. Kishnee. 

(1935) AIR 1935 Cal 333 (336) : 62 Cal 66 : 158 Ind Cas 191, Jateendra 
Chandra v. Behatee Mohan Das. 

(1900) 5 Cal W N 259 (262), Quazie MaUurndar Bohman v. Sar at Ghiindra 
Dutt. ‘ 

(1927) A I R 1927 Lah 342 (343) : 100 Ind Cas 936, Pal Singh v. JIarnam 
Singh. 

(1924) A I R 1924^ah 40 (41) : 4 Lab 90 : 71 Ind Cas 496, Hukam Chand 

V. Shahg>b Din. 


Lim. 12 
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Seotion 3 grant an exemption from limitation on equitable considerations or 

Motes on grounds of hardship.^ Similarly, the mere fact that a case falls 

within the reason of any of the exceptions expressly recognized by 
the statute is not sufficient to extend such exception to the case.'^ 
So also, the inherent power of the Court under Section 151 of the 
Civil Procedure Code cannot be invoked to obtain an extension of 
limitation.** 

(1928) AIR 1928 Mad 509 (512, 513) : 51 Mad 549 : 111 lad Gas 210, 
Amrualu Amina v. Narayanan Nair, 

(1914) AIR 1914 Mad 526 (629) : 37 Mad 18G : 18 Ind Gas 586, Hamana 
Beddi v. Bahu Reddi. 

(1864) 2 Mad H G R 2G8 (269), K. J , S. Nayanivaru v. Venkataraya 
Chetty. 

(1928) A I R 1923 Sind 14 (15) : 73 Ind Gas 311 : 17 Sind L R 255, Saker 
Chand Narsidas v. Yarnob. 

[See also (1874) 1874 Pan Re No, 68, Bhai Swaya Singh v. Hira 
N and. 

(1925) AIR 1925 Oudh 105 (106) : 80 Ind Gas 75, Shamshad Medhi 
V. Mahbuh Khan. (Court of its own accord restoring suit 
Ixiyond period of limitation.)] 

2. (1936) AIR 1935 P C 85 (88) : 62 Ind App 80 : 57 All 242 : 155 Ind Gas 205 
(P C), Maqbul Ahmad v. Onkar Pratay Narain Singh. 

(1929) AIR 1929 All 677 (679) : 118 Ind Gas 670, Maqbul Ahmad v. 
Pateshri Pratab Narain Singh. 

(1924) AIR 1924 All 828 (830) : 75 Ind Gas 922, Man Singh v. Ram 
Nath. 

(1924) AIR 1924 Bom 39 (40) : 76 Ind Gas 557, Somshikharswami v. Shiv- 
appa. 

(1927) A I R 1927 Cal 117 (122): 101 Ind Gas 62, Panna Lai Ohose 
Adjai Coal Go. 

(1928) AIR 1928 Cal 646 (647) : 56 Gal 61 : 117 Ind Gas 543 (S B), Bari 
Mohan Dalai v. Parmcshivar Sahu. 

(1919) AIR 1919 Cal 706 (707) : 46 Cal 526 : 47 Ind Gas 398, Deutsche 
Asiatische Bank v. Hiralall Burdhan d Sons. 

(1920) AIR 1920 Bah 346 (347) : 65 Ind Gas 55, Bano Mai v. Bano Mai. 
(1894) 1894 Pun Re No. 128, Jhanda v. Mohan Lai. 

(1925) AIR 1925 Mad 334 (337) : 85 Ind Gas 272, Ammathayi Aminal v, 
Sivarama Pillai. 

(1925) AIR 1925 Oudh 369 (369) : 87 Ind Gas 17, Ram Pher v. Ajodhiya 
Singh. 

(1936) A I R 1936 Sind 169 (170) : 30 Sind L R 242 : 165 Ind Gas 91, 
Tejumal Bhaioandas v. Murad. 

8. (1926) AIR 1926 Gal 65 (67) : 89 Ind Gas 1000, Sarat Kamini Dassee v. 
Nagendra Nath Pal. 

(1916) A I R 1916 Mad 350 (363) : 19 Ind Gas 696 (609) : 38 Mad 321, Baja 
Rajesivara Dorai v, Arunachallam Ghettiar, 

4. (1924) AIR 1924 All 668 (609) : 79 Ind Gas 997 : 46 All 631, Tota Ram v. 
Pannalal. 

(1936) AIR 1935 Lah GO (61), Jai Kishan Dass v. Ghiragh Din. 

(1926) AIR 1926 Lah 135 (135) : 89 Ind Gas 427, Kundan Lai v, Kanslii 
Ram. 

(1922) AIR 1922 Lah 266 (266) : 66 Ind Gas 270, Khairati v. Umar Din. 
(1920) AIR 1920 Lah 261 (262) : 57 Ind Gas 15, Mt. Lai Devi v. 
Amaranath. 

(1920) AIR 1920 Lah 309 (310).: 58 Ind Gas 789 : 1 Lah 363, Bissa Mai v. 

Kesar Singh- * 

(1922) AIR 1922 Mad 417 (421) : 70 Ind Gas 743, Ganapathi Micd^Uar v. 
N. Krishnamachari, 

(1936) AIR 1936 Rang 466 (471) : 13 Rang 695 : 169 Ind Gas 945, 
K. P. L. S. S. Ghettiar v. Official Recei'ver^ Ramnad* 
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The following are instances of the application of the above 
principles : 

1 The mere fact that the plaintiff was by some arrangement or 
negotiation prevented from suing within the prescribed period is 
no ground for extending such period.® 

2. A mere mistake on the part of the plaintiff as to the date of 

the cause of action is not a ground for extending limitation in 
his favour.® 

3. Ignorance of the residence of the defendant is not a ground for 

extending limitation.^ 

4. The fact that the defendant was in jail does not entitle the 

plaintiff to an extended period of limitation.® 

5. Time taken in obtaining the permission of the Government for 

suing a Native Prince under Section 86 of the Civil Procedure 
Code cannot be deducted in computing the period of limita. 
tion for the suit.® 

6. The Crown as such is not entitled to any exemption from limi- 

tation.^® 

7. An executing Court while rejecting an application for execution 

cannot extend the period of limitation by ordering that the 
decree- holder may file a fresh application within a certain 
period.^^ 

See also Section 6, Note 23. 

4. “Suit,” meaning of.— As seen in the Notes under Section 2, 
sub-section 10, the word “suit” ordinarily means and, apart from 
some context, must be taken to mean a civil proceeding instituted by 

the presentation of a plaint.^ The words “and liquidator” 

in the Explanation to this Section do not make a claim against a 
company in liquidation which is not instituted by the presentation of 
a plaint, a suit against the company so as to attract the j)rovisions 
as to limitation applicable to such a suit. The Explanation is not 


(1933) AIR 1933 Rang 9G (98) : 142 Ind Gas 185, Ma Seui v. S, T. li. M. 
Firm. 

(1935) AIR 1935 Pesh 14C (147), Ajab Khan v. Alaf Gul. 

5. (1807) 1 Agra 248 (249), J ehandar Khan v. Mt. Munnoo. 

6. (191C) AIR 1916 Cal 709 (709) : 29 Ind Cas 399, Mohcndra Nath Mandat 

V. Narendra Krishna. 

7. (1870) 2 N W P H C R 173 (175), Mahomed Museeh-ood-deen Khan v. Clara 

J ane Musech-ood-deen, 

8. (1869) 1869 Pun Re No. 39, Janee v. Waris. 

'J- (1929) A I R 1929 Bom 14 (19) : 53 Bom 12 : 115 Ind Gas 369, Sayaji Bao 
Cackwad v. Madhava Bao Bayhunath Bao. 

10. (1881) 4 Mad 155 (156), Appaya v. Collector of Vizayapatam. 

71. (1909) 4 Ind Cas 958 (969) (Lah), Bai Ghand v. Jhande Khan. 

Note 4 

!■ (1933) AIR 1933 P C 03 (04) : 142 Ind Cas 7 ; 54 All 1067 : 60 Ind App 13 
(P 0), Hansraj Gupta v. Dehra iHin Muasoorie Electric Tramtuay 
Go. Ltd. 


Section S 
Notes 
3—4 


Note 4 
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Seotion 3 
Note 4 


concerned with what is a suit but merely provides as to when a suit 
must be deemed to be instituted for purposes of limitation. The 
effect of the Explanation is only that in the case of a suit against a 
company which is being wound up by the Court, the suit must be 
deemed to be instituted not on the date on which the plaint is 
actuaHy presented to the proper officer of the Court but on the date 
on which the claim is first sent in to the official liquidator.^ 

* Similarly, a claim hy a company in liquidation which is not 
instituted by the presentation of a jdairit, as for instance, an applica, 
tion under Section 186 of the Companies Act of 1913 by the official 
liquidator for recovery of money due from a contributory, is not a 
suit for the purposes of this Section.^ 

Where a claim on which a suit is based is capable of being 
divided into parts, the suit is to be regarded as a separate suit in 
respect of each such part and the rule of limitation is to he applied 
to each such part separately. Thus, suppose rent is payable annually 
by A to 7?. h sues A for the arrears of rent due for five years. Ilis 
suit is to be treated, for purposes of limitation, as a separate suit in 
respect of the rent for each year, so that, under Article 110 the suit 
will be in time so far as regards the rent for the three years imme. 
diately preceding the institution of the suit and will be barred as 
regards the rent for the previous period.^ In such cases, the entire 
suit must not bo dismissed on the ground of limitation.'"’ 

Similarly, a suit which comprises several reliefs or claims should 
be treated as a separate suit in regard to each such relief or claim, 
and the rule of limitation must be applied to each such claim or 
relief separately. Thus, each distinct claim or relief in a suit will 
be governed by its own period of limitation, and although the suit 
may l)e dismissed with reference to such of the reliefs or claims as 
are time-barred, it may be decreed with reference to the other reliefs 
or claims.® For instance, a suit hy a mortgagee which combines in 


2. (1033) AIR 1933 P C 63 (64) : 60 Ind App 13 : 54 All 1067 : 142 Ind Gas 7 
(P C), Ifansraj Guyta v. Dehra Dun Mussoorie Electric Tramway 
Co. Ud. 

8. (1933) AIR 1933 P C 03 (64) : 142 Ind Gas 7 : 54 All 1067 : 60 Ind App 13 
(P C), Ranaraj Gupta v. Dehra Dim Mussoorie Electric Tramway 
Co. Ltd. 

4. For cases, see Notes under Article 110. 

5. (1865) 3 Suth W R Act X Rul 131 (131), Nobolishen Mukerjee v. Copal 

Shamunt. 

6. (1927) AIR 1927 Mad 350 (351) : 99 Ind Gas 1055, Venkatasivaramdass v. 

Secretary of State. 

(1922) AIK 1922 Lah 198 (199) ; 2 I^ah 376 : 66 Ind Cas 490 (F B), 
Mahomed Ghasita v. Sirajuddin. 

(1931) AIR 1931 Iiah 309 (309) : 130 Ind Gas 574, Bhima Mai Sons v. 
Bahmatullah. 

(1881) 1881 Pun Re No. 116, Dowlat Bam v. Jiiuan Mai. (Suit by 
pawnee for money against defendant personally and against pawned 
property.) 

(1868) 10 Suth W E 71 (72) : 1 Beng L B A C 26, Mazuffur Ally v. Girish 
Chandra Das. 
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itself both a claim against the mortgaged proi>erty as well as a 
cLiirn for a personal decree against the mortgagor will bo governed, 
regards the claim against the mortgaged property, by Article 132, 
and as regards the claim for a personal decree it will be governed by 
Article 116, and although the suit may be out of time as regards the 
claim for a i)ersonal decree, it may be within time as regarfts the 
claim against the mortgaged property.^ 

See also Note 26, infra. 

5. Institution of suit, what constitutes. — The Explanation to Note 8 
the Section x>rovides as to when a suit is to be deemed as instituted 
for jmrposes of limitation. 

A comparison of the Explanation with the i)rovisions of the Civil 
Procedure Code^ relating to the manner in which a suit can be 
instituted will show : — 

1. that the Code does not contain any express provision embodying 

the two exceptions contained in the Explanation, and, 

2. that while it may be possible under the Code to institute a suit 

even otherwise than by the jyreseniation of a under the 

Explanation to this Section, a suit is instituted only on the 

presentation of a plaint to the i)roper officer except in the two 

cases specifically provided for. 

Thus, the Explanation is not a mere reproduction of the provi- 
sions of the Civil Procedure Code as to the manner of instituting a 
suit. 

According to the Explanation, a suit is instituted, in ordinary 
cases, when the plaint is presented to the proper officer. The word 
plaint has no statutory definition. It has been described as nothing 
more than a pjrivato memorial tendered to a Court in which a person 
sets forth his cause of action: the exhibition of an action in writing.*^ 

But the Explanation contemjdates the presentation of n valid plaint. 

The question as to what constitutes a valid plaint dej)ends on other 
branches of law. 

Thus, a plaint on which the requisite court. fee has not been 
paid is not valid according to the Court- fees Act,^ and its presenta. 
tion therefore will not save limitation under this Section. But, 
under Section 149 and Order 7 Rule 11 of the Civil Procedure Code, 
the Court has power to allow the court-fee to be paid at any time 
after the presentation of the plaint and on such payment it will be 

(1900) 24 Bom 260 (274) : 1 Bom L R 799 (F B), Shrinivas Murar v. 

H anm an t C havd u . 

7. (1930) AIR 1930 Lah 993 (996) : 129 Incl Cas 201, SaJiib Singh v. Gurdial 
Sitigh. 

Note 5 

1. See Section 26 and Order 4 Rule 1, C. P. C. 

(1921) A I R 1921 Sind 166 (168) : 17 Sind L R 223 : 85 Ind Cas 893, Miisiii 
Busnan Kaisha Ltd. v. Totaram Bhagxoandas. 

(1899) 22 Mad 494 (502) : 9 Mad L Jour 37, Assan v. Pathufnma. 

S. See Court-fees Act, Sections 4, 6 and 28. 


Section 3 
Notes 
4—8 
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Section 3 
Note 5 


,4. (1905) 2 Cal L Jour 70 (73) : 9 Cal W N 844, Hai'a Kumar Pal Ohoindhiiry 
V. Sheikh Safatullah. (But tbe date on whieli the deficiency is made 
up may be treated as the date on which the suit is instituted and if at 
that date it is not barred by limitation, it must not bo dismissed on 
the ground of limitation.) 

(1900) 27 Cal 37t> (378), Brahmomoyi Dasi v. Audi Si. 

(1910) 7 Iiid Cas 678 (579) (Cal), Budhan Shah v. Sita Shah, 

(1937) AIR 1937 Pat 550 (553) : 16 Pat 600 : 172 Ind Cas 138 (S B), hnij 
Nath Prasad v. Umeshwar SBiyh. (Court is bound to grant sonio 
extension of time to make up deficiency before rejecting plaint — Suit 
filed ill time — Deficiency made up within time allowed by Court after 
limitation-* Plaint is within time.) 

5. (1909) 3 Ind Cas 830 (831) (All), Tajamymd Husain Khan v. Nawahdnd 
Khan. 

(1037) A I R 1937 Lah 111 (112) : 167 Ind Cas 291, llira Lai v. Mt. FayaH 
Khanam. 

(1905) 28 Mad 4.93 (495) : 15 Mad Jt Jour 219, Alaya Kanial v. Suhharana 
G oundar . 

(1935) AIR 1935 Pat 201 (201) : 156 Ind Cas 405, Siaf/asa??. Te wari wGaya 
Teioari. 

(1931) AIR 1931 Rang 38 (38) : 8 Rang 538 : 129 Ind Cas 500, U Shin v. 
Maung Tha Gywe. 

(1909) 1 Ind Cas 507 (509, 510) : 32 Mad 305 (F B), Oavaranga Sahn v. 
Bnlokrishna Pa trn . 

(1890) 1890 Pun Re No. 130, Pariah Singh v. Kishen Dayal, 

(1893) 1893 Pun Ho No. 3, Jhnnda Khan v. Bahadur Ali. 

(1900) 1900 Pun Ij R p. 191 (192), Sohna Khan v. Munshi Bam. 

(1905) 1905 Pun L R No. 162 (p. 527) : 1905 Pun Re No. 104 (F B), Mclitah 
liai V. Gopal Bai. 

(1928) AIR 1928 Lah 737 (738) : 112 Ind Cas 455, Johaga v. Birchand. 

(1936) AIR 1936 Lah 564 (566) : 166 Ind Cas 575, Nihal Chand v. District 
■ Boa/rd, M tan w ali. 

(1912) 13 Ind Cas 900 (902) (Cal), Gopal Lai Sakai v. Bahorni. 

(1914) AIR 1914 Bom 249 (250) : 21 Ind Cas 337 : 38 Bom 41 : Achut 
Bamchandra Pai v. Nagappa Bah Balgaya. 

(1870) 14 Snth W R 446 (446), Gour Mohun Surrnah v. Jugger Blalh 
Arharjee. 

(1914) AIR 1914 Cal 888 (889) : 25 Ind Cas 706, Janki Koer v. Mahahir 
Prasad. 

(1890) 12 All 129 (145) : 1890 All W N 39 (F B), Balkardn Bai v. Gohind 
Nath . 

(1907) 29 All 382 (384) : 1907 All W N 110 : 4 All L Jour 363 (F B), Hosih- 
nl-nissa v. Ghafur-U llah Khan. 

(1904) 1904 All W N 133 (133), Jagram v. Chatarpal. 

(1907) 1907 All W N 18 (19), Ghasi Bam v. Hargobind. 

(1936) AIR 1936 Lah 935 (936) : 167 Ind Cas 756, Ghulam Mohamad v. 
Bark at Ali. 

(1901) 24 Mad 331 '(334) : 26 Mad 380, Valamhal Amnial v. Vythilinga 
Mudaliar. 

(1901) 16 C P L R 89 (90), Maroti Gujrati v. Govind Jiao Booty. 

(1922) 67 Ind Cas 130 (130) (Lah), Fatteh Singh v. Babu Bam, 

(1923) 73 Ind Cas 788 (791) (Pesh), Murli Mai v. Vaishno Ditia, 

(1926) 96 Ind Cas 433 (434, 435) (Cal), Midnapore Zamindary Co. Ltd, v. 
Day ar dr a Nath Bhoiomik, 


validated retrospectively from its original presentation. But, a pay. 
ment not made wdthin the time allowed by the Court, but afterwards, 
cannot validate the plaint retrospectively.^ For a discussion of the 
power of the CoiR^t under the above provisions, see the Authors’ 
Civil Procedure Code, Second Edition, Notes under Section 149 and 
Order 7 Rule Jl, and the undermentioned cases.® 
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The Civil Procedure Code prescribes various rules as to the form 
of the plaint and other particulars. ,But a non ..compliance with 
these rules will not necessarily make the plaint invalid.® Thus, a 
mere defect as to the signature and verification of the plaint does not 
invalidate jthe plaint so as to make its presentation useless for the 
2:>urpos0 of saving limitation.^ : 

The more of the plaint is sufficient^ to constitute 

the institution of a suit under the Section;® the registration of the 
2)Iaint is not necessary for this purj)ose.^ But the j^iresentation must 
be valid according to law. That is to say, the plaint must be 
presented by a duly authorized person^® and in a manner and under 

(1937) AIR 1937 Nag 87 (87, 88) : 171 Ind Cas 4030, Bcraiisuldappa v. 
Shankar Appa. (Extension of time obtained by misrepresentation — 
CouL’t can review its order.) 

(1937) AIR 1937 Lah 392 (393) : 171 Ind Cas 764, Jagat Uam v. Misar 
Kharaiti. 

6. (1921) AIR 1921 Sind 166 (168) : 17 Sind L R 223 : 85 Ind Cas 893, Mitsui 
Bussan Kaisha Ltd. v. Totaram Bhagwandas. 

'7. Sec Authors’ Civil Procedure Code, Second Edition, Notes under Order 6, 
Rules 14 aud 15 and the following cases : 

(1925) AIR 1925 Sind 275 (278) : 87 Ind Cas 1002, Secretary of State v. 
JHnshav) Navroji. 

(1924) A I R 1921 Lah 28 (32) : 74 Ind Cas 088, IJitam Singh v. Ihitan Devi, 
(1896) 18 All 396 (398) : 1890 All W N 102, llajit Bam v'. Kaiesar Nath, 
(1921) A I R 1921 Cal 277 (279) : 66 Ind Cas 923, Maharajah of Gooch 
Behan0. Moticndra Banjan Bni. 

(1925) A I R 1925 All 79 (80) : 46 All 637 : 87 Ind Caa 938, Shib Deo Misra 
V. Bam Prasad. 

(1932) AIR 1932 Pom 367 (308) : 138 Ind Cas 797, Nanjihhai v. Popatlal, 
[But see (1865) 4 Suth W R 81 (81), Aboo Bcehee v. CoUector of 
Jessore, 

(1905) 2 Cal L Jour 11 (14), Baroda Prasad Bose v. Oirijanaih Boy 
Chowdhury.'] 

3. (1927) AIR 1927 Bom 480 (482, 483) : 103 Ind Cas 540 : 51 Bom 848, 
Dharains'i^tora.rji Chemical Co, Ltd. v.Ochhavlal Hargorandas, 
(1929) AIR 1929 Mad 480 (480) : 113 Ind Cas 550, Ponnusamy Chettiar v. 
Kaliaperu rnal Naicker . 

9. (1871) 3 N W P H C R 202 (203), Ilidayut Ali v. Mt. Maeraj Begum. 

(1921) A I R 1921 Cal 277 (279) : 60 Ind Cas 923, Maharajah of Gooch 
Bchar v. M ohendra Banjan Bai. 

(1873) 19 Suth W R 159 (159), Youncr v. MacCorkindale. 

(1867) 7 Suth W R 241 (241), Syed irta?:a Tlossein v. Hurry Per shad, 
(1865) 3 Suth W R 1 (1), Juggobundhoo v. G our niojiee Dossia . 

10. Eor a discussion of what constitutes valid authority for the presentation of 
plaints and other proceedings, see the Authors’ Civil Procedure Code, 
Notes under Order 3, and the following cases : — 

(1923) A I E 1923 Nag 182 (180) : 71 Ind Cas 430 : 19 Nag L E 36, Maha- 
rashtra Jnankosh Mandat Ltd. v. Bijjulal. (Vakalatnama not 
Ixiaring pleader’s name but bearing his signature — Amendment even 
at the time of the judgment should be allowed.) 

(1923) A I E 1923 Nag 281 (281) ; 73 Ind Cas 251, Mulohand v. Badhabai. 
(Do.) 

(1910) 5 Ind Cas 532 (635) : 37 Cal 399, Ohhaytinnessa Bibi v. Kasi 
Basirar Bahman, 

<1931) A I E 1931 All 767 (768) : 182 Ind Cas 660, Chitta v. Mt. Jafo. 
(Where name of pleader has been omitted from vakalatnama, there is 
no valid appointment.) 


Section 8 
Noted 
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Section 3 conditions -which make the presentation valid under the law. What 

Note 6 constitutes a valid presentation depends on the Civil Procedure Code 

and other enactments. The undermentioned cases^^ illustrate the 
legal requirements in this respect. 

(1893) 16 Mad 285 (286), Ayyanna v. Nac/ahhooshanam. (Vakalafcnama 
executed in favour of twa takils, accejdtation only by one of them — 
Vakalat liberally construed to amount to an authority to both or 
either of them and presentation by the pleader who accepted the vaka- 
lat held to be sufficient.) 

(1920) AIR 1926 Nag 40 (44)-: 88 Ind-Cas 235, Dattii v. Bhausingh. (An 
inadvertent omission to sign a power-of-attornoy given to an agent is 
an irregularit}’’ which is cured by subsequent signing.) 

(1922) AIR 1922 Bom 113 (113) : 46 Bom 150 ; 68 Ind Gas 217, Uttamram 
ViUuildas v. Thakoi das Parshnitaindas. 

(1910) 5 Ind Gas 330 (331) (All), Frahhu Narain Singh v. Sarju Misr, 

(1927) AIR 1927 Sind 263 (263) : 100 Ind Gas 450, Osborne Garreit d Co. 
V. Raisi J othahhoy. 

(1914) A I R 1914 Mad 430 (432) : 23 Ind Gas 431, V alliappa Ghetty v. 
6 ' u brama n i an C h etty. 

(1884) 8 Bom 5G1 (568), I lanmantrani Sadhiiram Pity v. Arthur Bowles. 

(1878) 1878 Pun Re No. 9, Jodh Singh v. W assawa Smgh. 

(1883) 1883 Pun Be No. 191, Sirdar Jlarcharan v. Lachmi Sahai. 

(1894) 16 All 240 (245) : 1894 All W N 62 (F B), Badri Prasad v. Bhagwati 
jOhar, 

(1909) 1 Ind Gas 14 (20) : 34 Bom 1, Boinhay Fire Insurajicc Go. v. 
Ahmedhhoy Ilabihhoy . 

(1925) AIR 1925 Mad 660 (668, 669), Lodd Govindnss Krishnados v. 
Muthiah Ghetty. 

11. (1924) AIR 1924‘^11 54 (55, 56) : 45 All 701 : 77 Ind Gas 30, Ruhul Amin 
V. Shankar Lai. (Plaintiff major — Plaint signed and verified by 
another person as next friend — Plaint and presentation if valid.) 

(1894) 21 Cal 866 (868), Tnqui Jan v. Ohaididla. (Do.) 

(1931) AIR 1931 All 507 (512) : 134 Ind Gas 26 : 54 All 57 (S B), Walt 
Mohamed Khan v. Ishak AH Khan. (Do.) 

(1918) A I R 1918 Mad 916 (917) : 40 Mad 743 : 41 Ind Gas 510, Shanmuga 
Gheliy \ . Narayana Iyer . (Do.) 

(1897) 20 All 90 (91) : 1897 All W N 203, Sheorania "St^Bharat Singh. (Do.)' 

(1926) A 1 R 1926 Lah 82 (82) : 89 Ind Gas 363, Aniritsaria v. Gamun. 
(Do.) 

(1927) AIR 1927 Cal 477 (477, 478) : 100 Ind Gas 469, Narayan Chandra 
Das V. D'ulnl Chandra Dutta. (Do.) 

(1934) A I R 1934 Bom 91 (93) : 148 Ind Gas 1038, Rarngopal Ghunilal v. 
Rarn Sarup. (When leave is required, plaint must be submitted to 
the Chamber Judge and leave obtained from him under Clause 12, 
Letters Patent.) 

(1875) 7 N W P H 0 R 5(9), Jaikuar v. Hcera Lai. (Place of presentation.) 

(1922) AIR 1922 Nag 167 (167) : 65 Ind Gas 674 : 19 Nag L R 28, Madho^ 
7’ao V. M anoharlal. (Do.) 

(1910) 5 Ind Gas 689 (690) : 32 All 148 : 37 Ind App 39 (P C), Gaiipat Raov. 
Sardar Anand Rao. (Delay in filing a certificate under the Pensions 
Act-— Effect.) 

(1910) 7 Ind G.as 986 (989) (Bom), Baiidu Suhrao v. Janihu Tavnappa. 
(Conciliator’s certificate under the Dekkhan Agriculturists’ Relief Act 
— Production of, is not condition precedent to the institution of the 
suit — The Court is only forbidden to hear the suit in the absence of 
such certificate.) 

(1912) 15 Ind Gas 159 (160) (Gal), Sajjad Hussain v. Ra^nlal Shahu. 
(Order 23, Rule 1, G. P. C. — Order as to costs.) 

(1893) 17 Bom 169 (172), Jijaji Pratapji Raje v. Balkrishna Mahadev* 
(Want of Collector’s certificate.) 
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The Explanation furtjier requires that the presentation of the 
plaint must be made to the proper officer}'^ This necessarily implies 
that the presentation of a plaint to a Court having no jurisdiction 
is not sufficient to save limitation. Hence, where a suit is first 

^ 

(1900) 1900 Pun L R 189 (190), Lalha'^^. Munshi Ram, (Presentation to be 
in person or through agent.) 

(1870) 0 Mad H C R 136 (138), Moparti RitcM Naidu v. Vuppala Kond- 
amma. (Mode of presentation.) 

(1885) 8 Mad 411 (413), Sanharanarayana v. K unjap'pa, ■ (Do.) 

(1901) 1901 Pun L R No. 31 (p. 98) : 1901 Pun Re No. 18, Imami v. 
Saddan. (Appointment of guardian ad litem or next friend for minor 
essential for cAmimencement of suit.) 

(1905) 1906 Pun L R No. 179 (p. G24) : 1905 Pun Re No. 88, Sayad Sharif 
Husain V-. Mahonimad Yusuf. (Da.) 

(1927) AIR 1927 All 787 (787) : 49 All 869 : 102 Ind Oas 624, Bar Lai 
Sinyh v. Rudra Sinyk. (Do.) 

(1884) 1884 Bom P J 262, Parikh Gokaldas v. Rural Jalam. (Do.) 

(1930) AIR 1930 All 644 (645, 616) : 128 Ind Gas 438 : 52 All 924, Talib 
Ali Shah v. Piarcy LnL (Do.) 

(1934) AIR 1934 (’al 833 (833) : 153 Ind Cas 621, Prosanyia Ram (jihosh v. 

An far Ali. (Do.) ‘ ; v 

(1907) 30 All 55 (56) : 1907 All W N 290, Rupchand v. (Do.) 

(1882) 4 All 37^39) : 1881 All W N 129, Khein Karan v. 

(1895) 19 Bom 135 (137), KvrjKirarn fjhumelram Mcyd-in Jhiyalji 
Jlmmekram, . < 

(1881) 1884 Pun Re No. 140, Shir dial v. Aladia* (Time of presenta- 
tion.) 

(1871) 16 Suth W R 230 (231), IJnunto Ram Ghatiarjce w. Protab Ohunder 
Shir Offline e. (Do.) 

(1809) 11 Suth W R 037 (538) : 3 Beug L R App 72, (i^nd Ooomar v. Har 

Qopal Nay. (Do.) 

(1925) AIR 1925 Mad 201 (201) : 82 Ind Cas 928, Sinnappa Nadan v. Shi^ 
nappa Naicken. (Do.) 

(1921) A I R 1924. Mad 448 (448) : 47 Mad 312 : 79 Ind Cas 1017 (F B), 
Saitayya Padayachi v. Sotindrathatchi. (Do.) 

12. See the following cases as to when presentation is to the proj)er officer : 
(1887) 1 C P L Rjk (99), V%7ia7jak Jogeshwar v. Madho. 

(1872) 18 Suth WH’ 172 (173), Raj Ohunder Gape v. Joognl Gopc. 

(1912) 14 Ind Cas 221 (224) (Oudh), JJabih Saha v. Debi Bax Siajh. 

(1869) 6 Bom H C R A C 254 (256), N andrallahh v. Allibhai. 

(1916) AIR 1916 Mad 3 (4) : 29 Ind Cas 449 : 38 Mad 295 (F B), The 
Receiver of the Nidadarole A' Medur Estates v. Surapparaiu. 

(1918) AIR 1918 Mad 1152 (1153) : 40 Ind Cas 587, Radahrishna Iyer v. 
Sivaju i n a t h a. A iyar . 

(1928) AIR 1928 Lah 484 (486) : 110 Ind Cas 293, Sharami Singh v. 
Sadhu Singh. 

(1934) AIR 1934 Lah 622 (622) : 15 Lah 308 : 152 Ind Oas 618, Nur 
Mahorntnad v. Ohulautan. 

(1914) AIR 1914 Mad 376 (376) : 23 Ind Cas 360, Appavu Pillai v. Ameer 
Sahib. 

(1921) AIR 1921 Mad 654 (656) : 44 Mad 817 : 63 Ind Cas 924, Ummathi^ 
V. Paihumuia. 

(1910) 5 Ind Cas 380 (331) (All), Prahhu Narain Singh v. Sarju Misr. 

13. (1913) 18 Ind Cas 121 (122) (Cal), Hari Das Roy v. Sarat Chandra Dey. 
(1906) 9 Oudh Cas 1 (4), Basant Singh v. Bijai Singh. 

(1871) 1871 Pun Re No. 64, Heera LalVv. Shea Buksh. 

(1911) 12 Ind (’as 58 (60) : 36 Mad 131, Mira Moideen Roivther v. N allot. 
Perumal Pillai. 

(1868) 5 Bom H C R A C 117 (118), Ganesh Sadasiv, In re. 

(1873) 10 Bom H C R 495l[496), llamaya Elapa v. Mahomadhhai, 
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instituted in a- Court and on its being fouq(j3 that the Court has no 
jurisdiction the suit is filed jn another Court which has jurisdic- 
tion, the suit must be deemed as instituted only when it is filed ft 
the latter Court. In such a case, the suit in the l^^ter Court cannot 
be considered as a continuatioi^.oi tlite suit instituted in the wrong 
Court. In such cases, howei^r, the time* taken in prosecuting the 
suit in the wrong Court pan^'Tin "proper cases)^ be deducted under 
Section 14, : 

But, where a plaint is presented in Ihe proper Court 

but is returned for presentation to another Court to which the suit 
is transferred, the presentatioi| of the plaint in the latter Court is 
only a continuation of the suit and the date of such re-presentatipn 
is immaterial for purposes of limitation.^ ^ As to the power of the 
Court, while returning a plaint, to fix a time wit>hin which it m^y 
be re-presented, see the Authors’ Civil Procedure Code, Second > Edi- 
tion, Order .7 Hiile 10, Note 9, and the undermentioned ca*se.^^ . 

Note 6 6. Appeal, when preferred. — The question when an appeal is 

preferred is^Uot dealt with by this Section and de.pends on other 
branches of the law. Thus, Order 41 Rule l "of the Civil Procedure 
Code provides for the manner* in whicli an appeal from an original 
decre,e, is to be preferred. Similarly, Section 419 of the Criininal 
Procedure Code lays down the manner in whicli an apiieal in crimi. 
nal cases is to be preferred. . . ^ 

The follows are illustrative of the requirements as to a valid 
institution of an appeal : — 

(1894) 1894 All W N 159 (159), Prafj Das v. Kalin Mai. 

(191G) A I R 191G Nag 31 (33) : 40 Ind ( 'as 393 ; 13 Nag L R 81, Abu 
Jiaker Abdul Ji thman ct Co. v. llambux. 

14. (1929) AIR 1-929 Lab 877 (878) : 117 Ind Cas 900, Surat Singh v. Mt. 
Nika I Kanr. 

(1928) AIR 1928 Bom 421 (422) : 113 Ind Cas 51Pi|^2 Bom 548? I/ira- 
chamd SuGrarani v. ('/. 1. 1\ Hy. Go. 

(1930) A I R 1930 Ball 304 (395) : 127 ind Cas 708, Madho Dam v. Dharam 
Sin 7 k . 

(1912) 14 Ind Cas 157 (158) : 36 Mad 482, Scskagiri liao v. Vagra Veia^ 

' yudani. 

(1912) 13 Ind Cas 377 (380) (Cal), llcdtot Khasia v. Ka Dan KhasianD 
(1929) AIR 1929 P C 103 (107) : 50 Gal 1048 : 115 Ind Cas 713 : 56 Ind 
App 128 (P (’’), Damdutt Damki.^isa^i Dnss v. E. D. Sa.^soo?i d Co. 
(1920) A I R 1926 Cai 355 (35G) : 91 Ind Cas 862, Biniala Drosad Mukcrji 
V. halmoni Deri. 

[But see (1915) AIR 1915 All 344 (344) : 30 Ind Cas 644, Ga^iga 
Prasrtd Rai v. Ramanand 

16. (1929) A I R 1929 P C 103 (107) : 116 Ind Cas 713 : 56 Ind App 128 : 56 
Cal 1048 (P C), Jinmdutt Rainkisse^i Dass v. E. D. ISassoon d Co. 

16. (1895) 1895 Pun Re No. 1 , Seth Thandi Ra'tn v, Mahdia. 

(1865) 3 Suth \V R 20 (21), Thakuroodecn Mahomed Eshan Ghotodliry v. 
Kurind)ux Choivdhury. 

(1916) AIR 1916 Lah 202 (203) : 33 Ind Cas 808, Azam Ali v. Akhtar 
Hussain. 

ISee also (1913) 16 Ind Cas 979 (979) (Lah), Khota Ram v. Mauj 
Din.'] * 

17. (1870) 5 Mad H C R 407 (410), Gheiju Namnah Gauri Nangiah v. Pida* 

tala V e7ioatuppah. (Court has no suc^ power.) 


Seo^toja 8 
NotiM 
8—8 
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'■ ». 

1. OlVIIi jifPPEAIi. 

Ol. Everj’ niemoraficlanj of Appeal rivust be accodipanied by a copy of 
tbe decree appealed from and ^nless thef Appellate Gjourt dia- 
p enaea therewith) of the judgmelit on which it 4fl founded.^ 

Note 6 

1. (1926) AIR 1926 Nag 57 (60) ; 90 Ind Cas 135, G. I. Ry. G&.' y. Iladha- 

Jxisan Jaikisan. 

(1915) A I R 1915 All 459 (460) : 31 Jnd Cas 876, Gurprasad v. Bam 
Samajh. ; 

(1918) AIR 1918 All 394 (396) : 42 Ind Cas 888 : 40 All 12, Quasin Ali v. 
Mt, Bhagumnta Kuer. 

(1927) AIR 1927 Lah 49 (49) : 7 Lah 539 : 97 Ind Cas 187, Nur Din v. 
Secretary of State. 

* (1927) AIR 1927 Lah 103 (104) : 99 tnd Cas 770 : 8 Lah 257, Morton v. 
W oodfall. 

(1928) AIR 1928 Lah 263 (264) : 112 Ind Cas 797, Narnsing Das v. Secre» 
iary of State. 

(1927) A i'r 1927 Lah 423 (424) : 101 Ind Cas 776, Niadar v. Bhartu. 
'(1927) AIR 1927 Lah 449 (451) : 104 Ind Cas 545, Labha Singh v. Basant 
Singh. 

(1927) AIR 1927 Lah 451 (452) : 109 Ind Cas 397, Mt. F asl’Un-nissa 
Didar flu^sriin. 

(1927) AIR 1927 Lah 721 (722) : 104 Ind Cas 290, GnlaM Muhammad v. 
Jlura. 

(1930) AIR 1930 Lah 935 (936) : 130 Ind Cas 519, Arif v. Akhar Ali. 

(1929) A I R 1929 Lah 771 (772) : 123 Ind Cas 874, Beasat Ali Khan v. 
Mahfnz AM Khan. 

(1915) A I R 1915 Mad 493 (493) : 25 Ind Cas 28, Avdiiai Animal v. Oana» 
pathi Iyer. 

(1923) AIR 1923 ^lad 482 (483) : 72 Ind Cas 308, Sundaram Iyer v. 

Mutliuramalinga Sethupathi. ^ *• 

(1914) A I R 1914 Lah 265 (265) : 23 Ind Cas SW, Achhar Singh v. Nihku, 
(1921) A I R 1921 Upp Bur 15 (16) : 4 Upp Bur Rul 75 : 05 Ind Cas 68, 
Maung Po Sanng v. Ma Mun, 

(1925) AIR 1925 Nag 52 (59) : 81 jftid 'CaR 1001, Balii 'am V. Ghasiram, 
(1911) 10 Ind Oils 866 (807) : 7 N:ig L it 67, Par ashram v. Likhan* 

(1919) A I R 19J0 Lah 125 (125) : 1919 tun Re No. 19 : 49 Ind Cas 673, 
Mangal Sintpi v. Jlirda Bam. 

(1917) A I R 1917 Lah 430 (437) : 41 Ind Cas 918 : 1917 Pun Re No. 67, 
Dhanpat Mai v. Mela Mai. 

(1928) A I R 1928 Nag IBl (13i|) : 106 Ind Cas 57, Bamachandra Bao v. 
Mayaram. " ^ 

(1930) A I*R 1930 Rang 182 (183) : 127 Ind Cas 167, V Po Thet v. Hank 
Pat. 

(1*894) 16 All 77 (78) : 1893 All W N 223, Chaniela Kimr v. Amirkhan. 
(1913) 19 Ind Cas 438 (439) : 1913 Pun Re No. 85, Harjas Mai v. Kahni, 
(1911) 9 Ind Cas 222 (222) (Lah), Masarn Begam v. Madan Mohan Lai. 
(1911) 11 Ind Cas 8 (8) (Cal), Keaviat v. Ahhooram Mistry. 

(1912) 14 Ind Cas 244 (244) (Lah), Imam Din v. Banshi Ham. 

(1912) 15 Ind Cas 140 (141) : 1912 Pun Re No. 115, Dhan Singh v. Khan 
Singh. 

(1912) 17 Ind Cas 165 (156) (Cal), Prosonyia Kumari Dehi v. Bamchandra 
Singha. 

(1912) 17 Ind Cas 119 (120) (Cal), Binapani Dehi v. Shashibhushan Sinha, 
(1912) 17 Ind Cas 99 (100) (Cal), Ilcmchandra Bakshi v. J adubchandra 
* Bakshi. 

(1912) 14 Ind Cas 1006 (1006, 1007) (Cal), Kamala Dasi 'v. Tarapada 
M nicer ji. t 

(1937) AIR 1937 Oudh .65 (66) : 12 Luck 472 : 166 Ind Cas 678, Lallu Earn 
'v. Deputy Commissioner ^ Kheri. 


SeotlOK^S 

Notod 



Section 3 
Note 6 


188 Dismissal op suits institute© apteb limitation 

if 

2. In case of second appeals, a copy of the judgment of the Court of 

first instance mi^st also be filed along with the memorandum of 
the second appeal if the filing of such copy is prescribed by the 
rules of the particular Higli, Court. ^ 

3. An appeal by or against a minor is preferred when the memoran- 

dum of appeal is filed and not when the next friend or guardian 
ad litem is appointed.'^ 


(1925) AIR 1925 l.ah 43S (438) : 6 Lab 218 : 91 Ind Cas 145, Muharah 
Alt Shah V. Secret iry of State, 

(1928) A 1 R 1928 Rah 216 (217, 218) : 9 Lah 76 : 104 lud Gas 281, Secre, 
tary of State v. Tirath Ram. 

(1915) A 1 R 1915 Cal 666 (667) : 42 Cal 433 : 30 Ind Gas 165, Abdul llaldm 
G ho wdh'urif v. i I e mehandr a . 

(1895) 17 All 537 (553) : 1895 All VV N212 (F B), Bhavani Prasad v. Kallu, 
(1879) 1879 Pun Re No. 7, Bhay Singh v. Jhanda Singh. 

(1879) 1879 Pun Re No. 147, Nihal Singh v. Ishar Singh. 

(1887) 1887 Pun Re No. 53, AJehar AH v. Ram Chand. 

(1899) 1899 Pun Re No. 19, M t. J aindi v. Kanshi Rani. 

(1903) 1903 Pun L R No. 91 (p. 359) : 1903 Pun Re No 22, C. v. G. S 0. 
(1922) AIR 1922 Lah 170 (171) : 69 Ind Gas 895, Chiniot Municiiial Gonu 
niitiee V. Baslii Ram. 

(1922) A 1 R 1922 Lah 191 (192), Bashi Ram v. Chiniot Municipality. 
(1921) AIR 1921 liah 266 (267), Daim v. llayat. 

(1922) AIR 1922 All 490 (490) : 44 All 086 : 08 Ind Gas 812 (F B), Shib 
Dayal v. Jagaiuiath . 

(1929) AIR 1929 All 858 (858) : 119 Ind Gas 4, Santi Lai v. Raj Narain. 
(1892) 1892 All W N 47 (48), Gulab Dehi v. Shankar Lai. 

(1897) 1897 All W N 15 (15), Wahid Nur Khan v. Uaqdad Khan. 

(1915) A I R 1915 Cal 693 (694) : 27 Ind Gas 447, Sitikantha Roy v. Bipra* 
das Char an. 

(1937) A I R 1937 Pe.sh 50 (50) : 168 Ind Gas 878, Abdul Qayum v. Maulvi 
Haji Mukanirnad. Saeed M uhammad Amin. 

[But «ee (1894) 4 Mad L Jour 121 (Jour). (Critical note on 16 All 
77, Ghanii’la Kuar v. Aimr Khan.)] 

2. (1921) AIR 1921 All 23 (23) : 63 Ind Gas 338 : 43 All 660, Bhairon 

Ghulani V. Ram Aiitar. 

(1921) A I R 1921 All 242 (243) : 63 Ind Gas 344, Bindeshri Per shad v. 
Af -al Khan. 

(1923) AIR 1923 Lah 208 (208) : 79 Ida Gas 812, Mt. Nazko v. Mt. Gopal. 
(1921) 3 Lah 1j Jour 255 (256), Dyala v. Hiru. 

(1882) 4 Mad 419 (420) (F B), Pirathi Singh v. V encataramanayyan. 

(1923) A I R 1923 Lah 144 (144) : 73 Inl| Gas 910, Lakshmi Das v. Mehar- 
chand. 

(1923) A I R 1923 Tiali 95 (95), Mt. Rajan v. Kurria. 

(1926) A I R 1926 Lah 404 (404) ; 94 Ind Gas 2, Firm Ghhota Lai v. Firm 
Basdeo Mai. 

(1926) AIR 1926 Lah 626 (627) : 97 Ind Gas 773, Naul v. Mula. 

(1921) A I R 1921 Lah 73 (73) : 2 Lah 227 : 63 Ind Gas 33, Molu Mai v. Sri 
Ram. 

(1928) 109 Ind Gas 727 (727) (Lah), Bahadur Singh v. Sain. 

3. (1930) A I R 1930 All 466 (457) ; 124 lud Cas 474 : 52 All 494, Latafat AH 

Khun v. Md. I'ar Khnn. 

(1907) 1907 All W N 290 (290) : 30 All 65, Burtchand v. Dasodfia. 

(1930) AIR 1936 Pat 153 (150) : 101 Ind Cas 579, Satyadeva Narayan v. 
Tirbeni Prasad. 

(1926) AIR 1926 Lah 186 (186) ; 7 Lah 102 ; 93 Ind Cas 355, Balia Singh 
V, Bishna. 
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4. The meraorandum of appeal must be signed by the appellant or Section 8 

his pleader.^ Note 6 

5. The rnomorandum of appeal must be presented® by a duly autho- 

rised person.® 

6. The presentation must be to the proper Court.’' 

4. Civil Procedure Code, Order 41, Rule 1. 

5. (1900) 1900 Pun L R No. 133 (p. f>45, 546), Kaint Din v. Nihal Singh, 

(Mode of presentation.) 

(1908) 1908 Pun W R No. 71 (p. 251), MeMi Mai v. Natha Singh. (Do.) 

(1895) 8 0 P L R 93 (93), Kripasindhudas v. Kiinjabandas Mafidar, 

(Sending of appeal bv post is not sufficient presentation within 
Section 541, 0. P. 0., 1882.) 

(1871) 3 N W P H G R 341 (342), Taj ITldcen Khan v. Mt. Ghafoor.uU 
nissa. (To be presented to Judge.) 

6. (1934) AIR 1934 Pat 290 (292) : 149 Ind Cas 696, Binda Ktier v. Lalita 

Prasad Chaudhri. 

(1926) AIR 1926 Bom 330 (336) ; 95 Ind Cas 266, Mahomrd Jafer v. 

Sheikh Ahmed. 

(1920) AIR 1920 Lah 212 (213) : 56 Ind Cas 990, Khaira v. Nathu. 

(1914) AIR 1914 All 536 (587) ; 36 All 46: 23 Ind Cas 464, Md. AH 
Khan v. Jasrarn. (Affirming 19 Ind Cas 674). 

(1921) A I R 1921 All 210 (211) : 43 All 392 : G1 Ind Cas 410, Sharnhhu 
Nath V. Badri Das. 

(1926) AIR 1926 All 252 (253) : 91 Ind Cas 805, Ham Pup v. Naik Ram. 

(1927) A I R 1927 All 816 (81.6) : 102 Ind Cas 255, Loknath Misi7' v. Sheo 
S aran Miss ir . 

See the following cases bearing on the authority to i^resent an appeal : 

(1930) AT R 1930 All 112 (112) : 121 Ind Cas 546, Mohammad Qamar Shdh 
Khan v. Muhammad, Salaniat Ali. 

(1894) 1894 All W N 131 (131), Muhammad Ghnlam Moideen v. Muham- 
^nad Abdul Karim. 

(1889) 16 Cal 250 (251), Akshay Koornar Nundi v. Chunder Mohan Chat- 
thati. 

(1870) 6 Mad H C R 38 (39), In re Kristnappah. 

(1898) 21 Mad 114 (115) ; 2 \Vcir 470, Queen-Empress v. liamasami. 

(1913) 21 Ind Cas 444 (445) (All), ffaheeb v. Naush Ali. 

(1900) 22 All 331 (332) : 1900 All W N 96, Shiam Karan v. Rajhunandan 
Prasad. 

(1911) 11 Ind Cas 387 (388) (Cal), Sri Chandan Bhuya v. Haroo Sethi, 

{1926) AIR 1926 Lah 223 (224) *^^92 lud Cas 966, Allah Bahsh v. Rohtak 
Municipality. 

(1925) AIR 1925 Lah 331 (332) : 86 Ind Cas 207, Kura v. Vdami. 

(1930) AIR 1930 Lah 68 (69) : 116 Ind Cas 184, Boora Mai v. Tulsi Ram. 

(1932) AIR 1932 Lah 134 (135) r 134 Ind Gas 114, Mangal Singh v. Balm 
Singh. 

(1920) A I E 1920 Pat 581 (582) : 55 Ind Cas 271, Sheikh Palat v. Sartoan 

Sahu. 

(1920) .AIR 1920 Nag 110 (111) : 55 Ind Cas 415, Mt. Masumhi v. Dongar 
Singh. 

(1921) AIR 1921 Nag 27 (28) : 62 Ind Cas 259, Chittar v. Lakshimi- 
narayan. 

(1932) AIR 1932 Pat 3 (4, 5) : 133 Ind Cas 171, Sliyam Sunder v. RahmaU 
unnissa. 

(1932) 33 Pun L R 517 (517), Moliamed Rafiq v. Muhammad Yasin. 

(1928) 110 Ind Cas 683 (535) (Lah), Mahomed Amin v. Chanan Mai. 

(1904) 28 Bom 235 (287) : 5 Bom L R 947, Daudbhai v. Emnahai. 

(1937) AIR 1937 Nag 80 (81, 82) : I L R (1937) Nag 219, Zumherlal 
Chhotelal v. Sitaram. 
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Section 3 7. A memorandum of appeal on which the proper court-fee has not 

Notes been paid is not valid.® But the Court has i)Ower under Sec. 

6 7 tion 149 of the Civil Procedure Code to allow court- fee to be 

paid after the date of the presentation of the appeal and 
where the Court does so, the memorandum of appeal becomes 
valid from the date of its original presentation. 

8. See also the undermentioned cases.*^ 

II. Criminal Appeal. 

See the undermentioned cases. 

Note 7 7. Application, when made. — The Section does not provide 

anything as to when an application is to be deemed as made for 
purposes of limitation. Hence, the question depends on the Civil 
Procedure Code and the rules made thereunder. For instance, under 
the rules of the various High Courts, an application to the High 
Court is sometimes required to be made by means of what is known 
as “a notice of motion." The procedure of a notice of motion consists 
in the fact that first, the proper officer of the Court is moved to issue 
a notice to the opposite party informing him that on a certain date 
therein specified, the iierson at whose instance the notice is issued 
will make a certain application to the Court. The question has 
arisen whether the date on which the application must be deemed 
as made for purposes of limitation is the date on which the proper 

8. (1921) air 1921 Lah 43 (44) : 67 Ind Gas 901, ShaUu v. Bakri. 

(1922) air 1922 Lah 233 (234) : 56 Ind Gas 143 : 2 Lah 1, Umcd ALi v. 
Municipal Committee, J hatupMacf hiana, 

(1924) AIR 1924 Lah 401 (401) : 71 Ind Gas 736, Shahadat v. Hukam 
Sin{ih. 

(1929) AIR 1929 Nag 294 (295) : 119 Ind Gas 700, Paiil Shyam Lai v. 
G a 'll r i S ha n kar . 

(1935) AIR 1935 Lah 124 (125) : 153 Ind Gas 64, Mohammad Fazal Elnhi 
V. Barn Lai. 

(1934) AIR 1934 Lah 272 (273) : 147 Ind Gas 343, Imam Din v. Sahib 
Din. 

(1937) AIR 1937 Lah 688 (688), Ishan Ilahi v. Atta Ullah. 

9. (1923) AIR 1923 Lah 484 (485) : 83 Ind Gas 543, Mt. Shib Devi v. Balia 

Bam. (No valid objection to the entertainment of the appeal where 
the memorandum is written by a petition-writer.) 

(1913) 18 Ind Gas 37 (39) : 1913 Pun Re No. 59, Fakirchand v. The 
Municipal Committee of Hnzro. (Appeal cannot be said to be 
presented when the memorandum of appeal omits the name of person 
who alone can V)e the respondent to such appeal.) ' 

(1876) 1 All 260 (261), Jayan Nath v. Lalman. 

(1926) AIR 1926 Nag 40 (48) : 88 Ind Gas 235, Dattu v. Bhao Singlu 
(Appeal by major through guardian under a bona fide mistake of his 
being a minor should be amended and not dismissed.) 

(1912) 14 Ind Gas 744 (744) : 34 All 482 (F B), Thakur Din Bam v. Tlari 
Das. (Presentation of appeal at Judge’s private residence after Court 
hours, on the last day of limitation, was held to be a sufficient 
presentation.) 

(1923) AIR 1923 Pat 150 (151) : 71 Ind Gas 426 : 2 Pat 264, Anand Bam 
V. Barn Ghulam. (Memo of appeal can be received by proper officer 
oven on holidays.) 

10. (1886) 9 Mad 258 (259) : 1 Weir 789, Queen-Empress v. Lingayya* 

(1892) 15 Mad 137 (138) : 2 Weir 468, Queen-Empress v. Arlappa. 

(1896) 19 Mad 354 (355) : 2 Weir 468, Queen- Empress v. Vasudevayya* 
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oflBcor of the Court is moved to issue the notice to the other side, or Section S 

the date on which the application is made to the Court. There is a Notes 

conflict of decisions on the question.^ For further illustrations, see ^ 8 

the undermentioned cases.^ 

8, “ Period of limitation prescribed therefor by the first Note 8 
Schedule.*’ — The Article in the first Schedule applicable to a suit 
must be determined with reference to the nature of the plaintiff’s 
claim. ^ Where the suit as framed falls under an Article which 

Note 7 

1. (1924) AIR 1924 Bom 30 (39) ; 47 Bom 764 : 86 Ind Cas 440, V enknpaiya 

V. Naserallff. (Date of moving proper officer of Court is date of 
application.) 

(1907) 17 Mad L Jour 215 (216), Kuttayan Chetty v. Manna Ellappa 
Gheity. (Do.) 

(1929) AIR 1929 Gal 193 (194) : 115 Ind Cas 83 : 55 Cal 1341, Atar^noni 
TJasi V. Jj('pi?i Behari, (Do.) 

(1893) 20 Cal 899 (902, 903), Klicttfr Mohun Singh v. Kassy Nath Sett, 

(Date of application to Cotiri is date on which it is made.) 

(1924) AIR 1924 Rom 289 (289) : 85 Ind Cas 432, Nazarallij v. Vcn- 
kapaiya. (Do.) 

(1904) 31 Cai 160 (154) : 8 Cal W N 97, Hifiga Bibee v. Mmina Bibee 
(Do.) 

2. (1878) 1 Cal L R 291 (291), Desputty Singh v. Doolar Boy. (Application 

niaj' be made at any time in the day.) 

(1903) 26 Mad 101 (103) : 12 Mad L Jour 435, liaglmnatha Thathachariar 
V. Vefikntrsa Taivlu r. (O. 21 R. 17, C. P. C., no doubt contemplates 
that an unverified petition may bo returned for amendment but it does 
not follow that a petition which is not verified is an application which 
will prevent the operation of the statute of limitation.) 

(1922) AIR 1922 P C 225 (226) : 48 Ind App 534 : 70 Ind Cas 281 : 44 Mad 
736 (P C), Thirurenkatasaniy Iyengar v, Paradai Piliai. (Presenta- 
tion of execution application- — Pleader appointed by agent of party 
under special power held entitled to present on behalf of party.) 

(1924) AIR 1924 All 804 (805) : 82 Ind Cas 65, Santi Lai v. liaj Narain. 

(Application should be allowed to be signed by parties by way of 
amendment where their signature is necessary but has not originally 
been made.) 

(1870) 1870 Pun Re No. 43, Goar Gharan Singh v. Roosee Goojnr. (Peti- 
tion could be legally received on a gazetted holiday, where the Court 
had given notice that it would receive such petitions on such holiday.) 

(1890) 12 All 57 (59) ; 1889 All W N 197, Munro v. Cawnpore MnnicApal 
Board. (Presentation of application to Munsarim of the District 
Court instead of to the Judge held improper.) 

(1937) AIR 1937 Lah 720 (720), Firm Lola Lorindchand v. Firm 
Lorindchand Par niajiand . (Time given under S. 149, C. P. C., to 
pay court-fee on an application — Court-fee paid within time but 
beyond limitation — Application is not barred.) 

Note 8 

1. (1926) AIR 1026 Mad 1190 (1192) : 98 Ind Cas 81, Narayana v. Ve.nhala- 

swamy. 

(1933) AIR 1933 Lah 404 (405) : 147 Ind Cas 57, Des Tiaj Huknm. Ghand 
V. Lachhi Bam Prahh Lay at. (And not on the basis of defence 
set up.) 

(1933) AIR 1933 Lah 491 (492) : 145 Ind Cas 343, Mt. Umri v. Kalu. 

(1933) A IB 1933 Bom 276 (281) ; 145 Ind Cas 190, Shri Sharada Peeth 
Math V. Shri Bajarajesivar ashram. 

(1927) AIR 1927 Nag 10 (12) : 98 Ind Cas 22 : 22 Nag L R 147, Secy, of 
State V. Begmal Kisan Dayai. 
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(Section 3 
Notes 
8—9 


Note 9 


allows a longer period of limitation, it is not for the defendant to say 
that the suit ought to have been framed in a different manner so as 
to make another Article, which provides a shorter period, applicable.* 
But, in determining the nature of the plaintiff’s claim, regard must 
be had to the substance of the claim and not merely to the formal 
and verbal expression of it.^ Further, where the facts found are 
different from those alleged in the plaint, and the plaintiff asks for 
relief on the basis of facts found, the question of limitation must be 
determined with reference to such facts and not the facts alleged iu 
the plaint.^ 

Where a decree passed by a Court iii a Native State is trans- 
ferred for execution to a Court in British India, an application to 
the latter Court for the execution of tlie decree is governed by the 
law of limitation contained in this Act and not by the law in force 
in the Native State: the principle being that a proceeding must be 
governed by the law of limitation applicable to the place wherein it 
is brought/’ (See Notes under Section 11.) 

9. “ Shall be dismissed. ” — The Section requires that a suit or 
other proceeding instituted after the i)eriod of limitation shall be 
dismissed} This, however, does not fetter any power that the Court 
may have under Order 23, Buie 1, Civil Procedure Code to allow a 
suit to be vnikdrawn} See also Note 4. 


2, (1932) A I K 1932 All 358 (359) : 130 Incl Cas 829, Zia Uddin Ahmed Khan 
V. Ahhar Alt. 

[See (1875) 12 Bom H C R 97 (112), Dayal Jairnj v. Khatav Ladha. 
(Suit for ooiitriVjution V)y one partner against some other part- 
]nn-s — Suit held maintainable in the circumstances of the case — 
Defendant pleading that if general uccounts arc taken, it would 
bo found that nothing was clue from him but that the plain- 
tiff's right to have such accounts taken was barred by limita- 
tion — Jleld that such a defence was not open to the defendant.)] 
*8. (1934) A T K 1934 Lab 725 (727) : 16 Lab 237 : 154. Ind Cas 988, Milkha 
Singh v. Bam Kishen. 

(1924) A i‘h 1924 Nag 125 (120, 127, 128) : 20 Nag L R 80 : 80 Ind Cas 709, 
N arbadaprasn d v. Ahhar Khan. 

(1929) A I R 1929 Alad 313 (317) : 118 Ind Cas 481, Barnasamy v. Govind- 
amnial. 

(1925) A I R 1925 Lah 385 (380) : 0 Lah 200 : 88 Ind Cas 945, Kaura v. 
Barn. Chand. 

(1927) AIR 1927 Lah 820 (827) : 100 Ind Cas 40, Firm Kir^a Bam* 
Lachman Das v. Firm. Snvuin Mal-Gopi Chand. (It cannot bo 
admitted that a plaintiff by wording of clever plaint can avoid the 
proper limitation for his suit.) 

4. (1929) AIK 1929 Nag 124 (126) : 118 Ind Cas 02, Ibrahim Khan Y.Nagoji. 

5. (1916) AIR 1910 Bom 200 (202) : 40 Bom 504 : 36 Ind Cas 369, Nabibhai 

V. Dayabhai. 

Note 9 

1. (1985) A I E 1935 Pat 177 (178), Firm Nanak Bam Motilal v. Jugal 

Kishore Marxoari. (Appeal prohibited or barred by time — It cannot 
be treated as revision application.) 

(1917) AIR 1917 Cal 79 (80) : 39 Ind Cas 360, Barkat AH v. Basant 
Nunia, (Where proceeding is dismissed, law under which and facts 
on which suit is barred must be stated.) 

2. See (1882) 6 Bom 103 (107), Narronji Bhimji v. Mugniram Chanda ji* 
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The procedure of dismissal on the ground of limitation applies 
^nly where a proceeding has been duly instituted. Where the 
proceeding has not been duly instituted, the proper procedure is to 
reject it and not to dismiss it.^ 

An order dismissing a suit or appeal from a decree as being 
barred by limitation is a decree.^ 

See also Note 35 infra. 

10. ^'Although limitation has not been set up as a 
defence. — Under this Section where the Court finds that the suit, 
appeal or application before it has been instituted after the period 
of limitation, the Court is bound to dismiss such suit or other pro- 
ceeding although limitation may not have been set up as a defence.^ 
In other words, the bar of limitation under this Section does not 
depend on its being set up by any party. (See also Note 2 above.) 

11. Explanation to the Section. — See Notes 4 and 5 above. 

12. Pauper proceedings and limitation. — According to the 
Explanation to the Section, a suit by a pauper must be deemed as 

(Court may allow the plaintiff to withdraw to enable him to Bue in 
foreign country.) 

(1918) A I B 1918 Sind 6 (8) : 51 Ind Cas 570 : 13 Sind L B 1, Ludhomal 
Purtomal dt Co. v. Secy, of State. (Withdrawal not allowed — Bar of 
limitation not formal defect under Order 23, Buie 1 (2) (a), O. P. 0., 
and there was no sufficient ground for allowing withdrawal under 
clause (b) of that sub-rule.) 

(1910) 6 Ind Cas 285 (285) (Mad), Valliammai v. Shanmugam Fillai. 
(Withdrawal not allowed.) 

3. (1930) AIR 1930 All 112 (112) : 121 Ind Cas 546, Muhammad Qamar 
Shah Khan v. Muhammad Salamat Alt Khan. 

■i. (1885) 7 All 42 (43, 44) ; 1884 All W N 223, Gulah Rat v. Mangli Lai. 

(1886) 12 Cal 30 (31), Gunga Lass Ley v. Itamjoy Ley. 

Note 10 

1. (1935) AIR 1935 P C 85 (88) : 155 Ind Cas 205 : 62 Ind App 80 : 57 All 
242 (P C), Maqbul Ahmed v. Onkar Pratap Narain Singh. 

(1935) AIR 1985 All 946 (948, 949) : 58 All 261 : 159 Ind Cas 387 (P B), 
Vdeypal Singh v. Lakshimi Chand. 

(1934) A I B 1934 All 386 (387) ; 149 Ind Cas 651, Radha Mohan v. 

Amichand. 

(1935) AIR 1935 All 92 (93) : 152 Ind Cas 939 (941), Sudama Bai v. 
Bisheshar Prasad. (Appeal.) 

(1932) AIR 1932 All 16 (18) : 135 Ind Cas 558, Shariful Hasan v. Lachmi 
Narain. 

(1916) AIR 1916 All 324 (325) : 38 All 452 : 85 Ind Cas 63, Beni Prasad v. 
Laj]a Ram. 

(1889) 11 All 438 (454) ; 1889 All W N 155, Parmanand Misr v. Sahib Alt. 
(1926) AIR 1926 Bom 54 (55) : 93 Ind Cas 930, Visveshwar v. Sadashiv. 
*(1917) AIR 1917 Cal 188 (192) : 38 Ind Cas 17, Asutosh Gosioami v. 
Gpendra Prasad. 

(1916) AIR 1916 Cal 651 (652) : 29 Ind Cas 476, Tara Sanhar Ghose v. 
Nasaruddi. , 

(1902) 29 Cal 167 (isB) : 8 Sar 154 ; 1902 Pun Re No. 26 : 12 Mad L Jour 
77 : 29 Ind App 51 : 4 Bom L R 161 : 6 Cal W N 226 (P C), Ohoolam 
Gilani v. Mahammad Hasan. 

*(1875) 24 Suth W R 339 (340), Wodoy Tara Ohowdhrain v. Syed Abdul 
Jubbar Ghowdhury. 
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instituted on the day on which the application for leave to sue as a 
pauper is made.^ Such application must be signed and verified in 
the manner prescribed for the verification of pleadings (Order 33 
Rule 2, C* P. C.). But such signature and verification are not 
essential for the constitution of the application and although they 
are made on a later day, the application must be deemed as made 
on the date on which it was originally presented/"* 

The provision in the Exi)lanatiori to the Section a>s to a suit by 
a pauper applies only to cases where a person is allowed to sue as a 
pauper and does not ai)ply tc^ cases where leave to sue as a pauper is 
refused and full court- fee is paid thereafter or where the ai)plicant 
pays the full court- fee pending his application for leave. In such 
cases, the general rule mentioned in tlie Explanation will apply and 
the suit must be deemed as instituted when the plaint is presented 
to the proper officer. The question arises whether in such cases the 
application for leave to sue as a pauper (which under Order 33 
Rule 2 of the Civil Procedure Code is required to contain all the 
particulars of a plaint) may be treated as a plaint so as to enable the 
Court under Section 149 of the Civil Procedure Code to extend tlie 
time for the payment of the court-feos, so that the date of the pie. 
sentation of the application could be treated as the date of the innti. 
tution of the suit notwithstanding the omission to pay the court-fee 
at such date. For a discussion of the subject, see the Authors’ Civil 
Procedure Code, Second Edition, Section 149 Note 10, Order 33 
Rule 7 Notes 5 and 6, and the undermentioned cases. 

The Explanation does not provide when an appeal in forma 
pauperis is to be deemed as instituted. But, under Order 41 Rule 1 


Note 42 

1. (1936) AIR 193G Mad 853 (854) : 164 Iiid Gas 1006, M. Pedda Jngarao v. 

Y. Chinnayya. 

(1864) 1864 Suth W R 5.3 (53) : 1 Ind Jur (o S) 66 : 1 Hay 378 (F B), (rolnch^ 
natk Dutt V. Seetaram Gower, (Case under 1859 Act which did net 
contain any provision corresponding to the Explanation.) 

(1867) 4 Bom H C R A C 39 (40), Dhavle v. Samvat, (Do.) 

[iStfc also (1S73) 1873 Bom P .7 1, Balwantrao v. CliaWWos.] 

2. (1931) AIK 1931 Bom 47 (50) : 128 Ind Gas 625, R. M. Vora v. 

Cotton Tradin'/ Oo. Ltd. 

3. (1937) A I B 1937 Nag 36 (37) ; 166 Ind Gas 796, Ghasiravi v. ML Achnrcij 

Kuar. 

(1936) AIR 1936 Gal 28 (29) : 62 Cal 711 : 160 Ind Gas 586, Jagadeswari 
Debi V . Tinknri Bihi. 

(1937) A I R 1937 Lah 151 (153, 154) : 17 Lali 831 : 169 Ind Ca.s 368, .'linpi 
Prashad v. 'Mt. Oappi, 

(1935) A I R 1935 Mad 878 (880) : 158 Ind Gas 790, Krishna Iyengar r. 
J anaki Ammal. 

(1937) AIR 1937 Cal 241 (241) : 170 Ind Gas 758, Bhusan Chandra Ghosc 
V,, Kanialal Sadhukhan. 

(1876) 1 All 230 (231). v. Orde. 

(1877) 2 Cal 389 (392), Ghunder Mohun Roy v. Bhubon Mohini Dabea. 
(1928) A I R 1928 Mad, 278 (278, 279) : 51 Mad 697 : 110 Ind Ca.s 318, 
Kavuri Subbiah v. Bala Tripurasundara Boyamma. 
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< 10(1 Order 44 Eule 1 of the Civil Procedure Code, such appeal must Section 3 
deemed as instituted on the date on which the application for Notes 

le:!ve to appeal as pauper is filed. As to the date up to which 12 18 

liuiitatioii is to be calculated where leave to appeal as pauper is 
refused and full court-fee is paid thereafter or where full court- f(30 is 
paid pendiaj^ the application for leave, see the Autliors’ Civil 
j’reeodure Code, Second Edition, Section 149 Note 10, Order 44 
Rule i Note 7, and the undermentioned cases.'* 

As to the powder of the Court to consider whether the suit is 
l)arred by limitation while decidin^^ whether a person should bo 
allowed to sue as a pauper, see the Authors’ Civil Procedure Code, 

S(;cond Edition, Order 33 Eule 5 Note 5, and the undermentioned 

case.^ 

13. Company in liquidation — Proceedings by or against. — Note 43 

Proceeding's for the windin^^ up of a company do not stop the running 
of limitation under the Limitation Act both wdth reference to suits 
and other i)roceedings against as well as those on he half of the 
company.^ Hence, with regard to such proceedings, limitation must 
b(^ calculated up to the very date of their institution. But in tlio 
case of a. suit against a company which is being wound up by the 
Court, the date cjf the institution is, for purposes of limitation, 
advancejd to an earlier date, viz, the date on which the claim was 
first sent in to the official liquidator {vide Explanation to the Sec- 
tion).^ 

An application by the official liquidator under Section 186 of the 
Companies Act for the recovery of money due from a contributory 
is neither a suit nor an application which is governed by this Act 
aiicl hence is not directly subject to any period of limitation. But, 
as the expression “money due” in the above Section means money 
which is due and recoverable by suit, such an application will not 

(1930) AIR 1036 Oudh 340 (354) : 163 Ind Cas 770, Mata Bakhsh Singh 
V. Ajodliia liukhsli. 

4. (1916) A i R 1916 Lah 6 (6) : 36 Ind Cas 84 : 1916 Pun Re No. 74, Bhag- 
■man Das v. Mt, Balwanti, 

(1913) 18 Ind Cas 518 (518) (Low Bur), Mg, Wa Tha v. Abdul Gani Osman, 

(1914) 22 Ind Cas 884 (885) : 7 Low Bur Rul 90, Anamallay v. O. M. 

M. li. Ghettij Firm, 

(1926) A I R 1926 Oudh 13 (14) : 90 Ind Cas 371 (372), Sajjad Ali Khan v. 

Jagviohandas. 

(1909) 4 Ind Cas 1002 (1003) (Lah), Seva Bait Pershad v. The Gollector of 
Lahore, 

(1925) 115 Ind Cas 678 (679) (Pat), Rajendra Prasad v. Gopal Prasad, 

(1932) AIR 1932 All 543 (546) : 138 Ind Cas 396 : 54 All 525, Bhajja v. 

Md, Said Khan. 

Note 13 

1- (1933) A I R 1933 P C 63 (66) : 142 Ind Cas 7 : 64 All 1067 : 60 Ind App 
13 (P C), Hansraj Gupta v, Dehra Bun Mussoorie JSleciric Tram- 
way Go. Ltd. 

2* (1933) AIR 1933 P C 63 (64) : 142 Ind Cas 7 : 54 All 1067 : 60 Ind App 13 
RP C), Hansraj Gupta v. Behra Bun Mussoorie Electric Traonioay 
Co. Ltd. 
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be maintainable after the expiry of limitation for a suit for the 
money 

The liability of a contributory to pay money due on shares in a 
company in liquidation is a statutory liability under Section 156 of 
the Companies Act and is enforceable even after a suit for such 
money may be barred by limitation.^ 

A claim against a company in liquidation which is not made by 
the presentation of a jdaint is not a suit and is not directly subject 
to any period of limitation.*’" Such claim, however, would be allowed 
if a suit for its enforcement would have been within time at the 
date of the winding up order and %vould fail if such suit would have 
been time-barred at such date.® 

The order of a Court under the Companies Act is enforceable as 
a decree {vide Section 199 of the Act) and hence, an application for 
the execution of such an order is governed by this Act.^ 

See also Note 26 infra, 

14. Limitation bars remedy but does not destroy right.— 

This Section only bars the remedy but does not destroy the right to 
which the remedy relates. Such right continues to exist notwith- 
standing that the remedy is barred V)y limitation. But there are 
certain special cases in which, on the remedy becoming barred by 
limitation, the right itself is destroyed. Thus, under Section 28 of 
the Act, on a suit for possession of certain property becoming barred 
by limitation, the right to the property itself is destroyed. Except 
in such special cases, which are specifically provided for, the fact 
that a remedy is barred by limitation does not by itself put an end 
to the right to which the remedy relates.^ But although the cxis. 

3. (1933) AIR 1933 V 0 63 (64) : 142 Ind Cas 7 : 54 All 1067 : 60 Ind App lU 

(PC), Hansraj Gupta v. Dehra Dun Mussoorie Electric Tramvnvi 
Co. Ltd. 

(1924) AIR 1924 Lah 53 (54) : 74 Ind Cas 600 : 4 Lah 109, Sri Earain v. 
Liquidator, Union Banlc of I^idia. 

4. (1916) AIR 1916 All 317 (318) : 35 Ind Cas 159 : 38 All 347, Jagannath 

Prasad v. U . P. Flour a7id Oil Mills Co. Ltd. 

5. (1933) AIR 1933 P C 63 (64) ; 142 Ind Cas 7 : 54 All 1067 : 60 Ind App 13 

(P C), Hansraj Gupta v. Dehra Dun Mussoorie Electric Tranvway 
Co. Ltd. 

6. (1927) A I R 1927 All 161 (162) : 49 All 520 : 101 Ind Cas 224 (F B), Upper 

India llice Mills Ltd. v, Jaiiyipur Sugar Factory Tjtd. 

7. (1926) AIR 1926 Oudh 289 (290) : 1 I^uck 153 : 93 Ind Cas 631, Peoples 

Industrial Bank Ltd., Allahabad v. Mahesh Char an Sinha. 

Note 14 

1. (1931) AIR 1931 All 635 (649) : 136 Ind Cas 145 : 54 All 299 (F B), Bain 
Karan Shigh v. Bam Da$ Singh. 

(1932) AIR 1932 All 543 (544) : 54 All 525 : 138 Ind Cas 896, Bhajja v. 
Muhainmad Said Khan. 

(1932) AIR 1932 All 199 (206) : 58 All 963 : 137 Ind Cas 243, Abdul Eafiq 
V. Bhajan. 

(1930) AIR 1930 All 858 (860) : 52 All 979 : 132 Ind Cas 21, Mahomed 
Baza Ahmed v. Zahoor Ahmed. 

(1935) AIR 1935 Bom 826 (328) : 59 Bom 502 : 159 Ind Cas 218, 
Bhaurao v. Jagannath Vasudeorao. 
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tence of the right is not affected by the remedy becoming* barred by 
limitation, the fact thi^t the remedy is so barred may prevent the 
right from being available in some other way also. In what other 
^vays the right can be availed of and whether its availability in a 
particular manner is prevented by the suit or other proceeding being 
barred by limitation depend on other branches of law. The follow, 
ing are some of the points bearing on the subject : — 

1. Although a suit to enforce a right may be barred by limitation, 

a defence based on such a right is not barred. (See Note 15.) 

2. Where after the expiry of limitation for a suit for the recovery 

of a debt the debtor pays the debt to the creditor, he cannot 
claim back the amount.^ 

3. Where A, who owes several debts to B, pays a sum of money to 

him, the latter can adjust the payment towards any of these 
debts, although a suit for the recovery of such debt may be 
barred by limitation.^ 

4. Under Section 25, sub-section 3 of the Contract Act, an agree- 

ment in writing undertaking to pay a time-barred debt is valid 
and binding.'* 

5. A time-barred debt is a valid consideration for a transfer of pro- 

perty.^ As to whether a transfer by the manager of a Hindu 
joint family, the guardian of a minor, etc,, in consideration of a 
time-barred debt is valid, see the undermentioned cases.^ 


(1921) AIR 1921 Lah 351 (352) : 57 Ind Cas 348, Akbar Hussain v. Bag- 
nandan Das. 

(1880) 5 Cal 897 (899) : 6 Cal L R 489 : 3 Shorn L R 154, Nursing Doyal v. 
H'urryhur Saha, 

(1931) AIR 1031 Lah 668 (670) : 132 Ind Cas 661, Dalip Singh v. Gur- 
dwara Parhandhak Committee, Amritsar . 

(1877) 1 Mad 267 (276) : 1 Ind Jur 367 : 1 Mad L R 343, Administrator- 
General of Madras v. F , N. Hawkins. 

2. (1932) AIR 1932 All 543 (544) ; 64 All 525 : 138 Ind Cas 396, Bhajja v, 

Mahomed Said Khan. 

(1924) AIR 1924 All 543 (545) : 78 Ind Cas Oil : 46 All B84, Gauri Shan- 
kar V, Shea Nandan Misra. 

3. (1923) AIR 1923 Bom 82 (83) : 76 Ind Cas 115 : 47 Bom 128, Satappa 

Jakappa v. Annappa Basappa, 

(1930) AIR 1930 Mad 594 (595) : 124 Ind Cas 61, Krishnaswamy Iyer v, 
Natesa Iyer, 

4. (1929) AIR 1929 All 686 (586) : 51 All 983 : 119 Ind Cas 109, Asa Bam v. 

Kararn Singh. 

(1922) AIR 1922 All 402 (402, 403) : 68 Ind Oas 285 : 44 All 628, Bam 

Kishen Bai v. Chhedi Bai, 

(1923) AIR 1923 Lah 481 (483) : 78 Ind Cas 652, David Sutherland v. 
Rose Grim Shaio. 

0. (1926) AIR 1925 Oudh 267 (268) ; 78 Ind Caa 106, Ml. Zohra Bibi v. Oanesh 
Prasad. 

(1929) AIR 1929 All 657 (657) : 122 Ind Cas 600, Nathu Singh v. Girwar. 

singh . 

O' (1924) AIR 1924 All 651 (554) : 80 Ind Gas 684 : 46 All 775 (P B), 
Gajadhar v. Jagannath. (Hindu Law — Joint family — Alienation by 
father binds sons — Validity of.) 

(1926) AIR 1926 Oudh 266 (267) ; 91 Ind Cas 189, Bharath Singh v. 
Sheodat Sharma. (Do.) 
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6. As to whether the pious obligation of a Hindu son to pay off tlie 

debts of his father extends to time-barred debts, see tlie ^under, 
mentioned cases/ 

7. In a suit for accounts, a decree may be passed in favour of ihe 

defendant for the balance found due to him althdiigh a suit by 
him for such balance would have been barred by limitation/ 

8. In a suit for the administration of the estate of a deceased 

])orson, a debt due by an heir to the deceased may be deducted 
from tlio share payable to the heir although a ' suit for tlie 
rec-tn-ery of such debt may he barred by limitation/ 

9. Under Order 34 Buie 6 of the Civil Procedure Code an ap])li. 

calion for a j'jcrsonal decree against the mortgagor can be made 
if llio sale proceeds of the morigaged projierty are not suOieic'in 
for discharging tlie mortgage debt. But such application will lie 
only if t.lie ])ersonal remedy had not become hari’ed by liniL 
tation at tlio date of tlie inst itution of tlie suit on the mortgag( 3 . 

JO. In a suit for tlie redemption of a mortgage, under which tlie 
moi lgageo lias liecti in jKisscssion of t.lie mortgaged projiei'ty, tlu^ 
mortgagee is bound to account for tlie rents and jirotits of the 
])ro])C‘rty although if a se])a,rade suit were to lie brought for such 
rents and profits, it would luive been barred liy limitation. 

A 1 U lt)27 Oudh rr2 (52) : P9 Ind CAi.s 215, Bramndin v. Bara 
n,s guardian of the minor son is not coinpf.'tc'nt ia 
law to rcvi\(‘ tiinc-ban-fd debt due from the decciiscd fat}u:r.) 

(1025) A .! H 1025 2 (5) : 70 Lid Gas 1002 : 20 Nag L R 100, Clnhiaris 

\. j\a(li Sun, (Do.) 

7. (1020) A T R 1020 Rat 127 pOO) ; 05 Tnd Gas 001 : 5 ]5it 746, Arlndanmid 

J ]i(t y. Sn.rjd Karain J hfi. (T >oes not ('xtend.) 

(10*27) A I R 1027 Oudh 52 (52) : 00 lud Gas 215, liramadiyi v, J!ofn 
Jjahltan. (Do.) 

8. (1010) A 1 R 1010 Alad 720 (72r.) : 30 Alad 305 ; 28 Tnd Gas 221, Bhidamhara. 

M iidal id)' V, (Suit against tr'ustce for a(‘c()nni^ 

— Glaini of trustee against trust for moneys spent h}^ him may ais^ he 
considered and a decree may 1)0 passed in his favour for sneh shmh 
. altliongli his right to sue in resjxx't of tliosc! items is bari-ed i-) 
limitation.) 

iS'ec also Aiitliors’ Givil lh*ocedin’e Code, Seeond 1‘aUtion, Order 20, Rule 19, 
Note 3. 

9. (1881)7 Gal 044 (047), Lolanaih MiilHch v. Odnychnrn Mnliick. (0 Oi) 

340, followed.) 

(1012) 14 Ind Gas .508 (500. 510) : 0 Row Rnr Rul 34, AToyiiaiyi Brc v. 
Arij[y .Ebrndiijn . (Suit for adrninisti’ation of a Aluliammadan est.it''.) 

10. Sec Authors’ Civil iTocediiro Code, Second Edition, Order 34, Rule 5 

Notes 12 and 17. 

11. (1025) A T U 1025 Alad 825 (829): 00 Tnd Gas 138, Narasirnha Bao \ . 

Im rnani Smhayna. 

[S'ee alao (1885) 8 Alad 381 (383), Knnua Pisharndi v. Konihi 

(Suit to recover projierty demised on kanom to dofendan:- ' 
RlaintitT jeiimi is entitled to deduct arrears of rent from tk^- 
{imount of kanom amount including rent for the yoais- in 
respect of rent for which a suit would have been barred hy 
limitation. It is no doubt true that, where a sot-ofT is plcaied. 
only so much of it can be allowed as falls within the pi riixl A 
limitation, if the set-off consists of a debt resulting from 
independent transaction. Rut the claim that a deduct! 'U 
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11. The fact that a suit for the enforcement of the personal liability Section 9 

ji mdrt^^agor for the mortgage debt is barred by- limitation Notes 

does not preclude a suit for the enforcement of' the mortgage, — 13 

(See Note i, &u2n’Ck,) 

12. An attorneys lien for costs against his client can be availed of 

although a suit for the recovery of such costs may be time- 
barred.^" 

13. See also the undennentioned eases A 

See also Note 27 to the Preamble. 

15. Limitation does not bar defence. — As seen in Note 14 Note 15 

above, limitiition only bars the remedy but generally does not destroy 
the rigJiL lienee, althougli a suit to enforce a right may be barred 
by liinil.ation, such right may be sc^t up in defence? 


should be made from the kanoni amount on account of rent is 
noli propcaly descrilied as a set-off.)] 

1-2. (11)21) A 1 ;R 1921 ('al 07 ((US) : 00 Jnd Gas 209 : 48 Gal 817, Narendra Lai 
V. Tariibala JJasi. 

[See nitio (1923) A 1 R 1923 Hang 81 (80) : 11 Low Bur Kul 320 ; 77 
Ind (Uis 920, J jci/xial,: S {nicli''af c v. Fint(i]i Fl("}ni}i(i d' Co. 
(Agent i.s entitled to a lion or retainer upon moneys of his 
principal winch are in liis hands for all exiiensos properly 
incurred. I'lnn'o is no tinio limit lor the exorcise of lion.)] 

13. (1910) 32 All 51_ (.51) 4 Ind Gas 708. Lalta Jb'rshad v. Lahu Pershad, 

(Suit tor dissolution of partnership — Hi'cdver ay)pointed to distdiargo 
i tie d<d)ts and iia bilil ies of the. fit'm— The mere tact tliat a claim, wdiieh 
\vas witliiu time wlicai iiia(h'. is not adjudicated upon, by the (3ourt 
iiniil aftsir the 0X1501 lion of men; than three years, doers not render the 
claim a i»a,d ela/i rn against the part>j(‘rship assets.) 

(191^) A I K 1918 Afad 258 (20L 202) : 41 Ind Gas 428, Vrllaifa/yya MontliaK 
\ , hris/tuii Moolhau. (Suit .Cor partition- — I'^Iaintifl claiming sura in 
addition l:o Iiis proper share, on account of certain matters in re.spect of 
w'tiieh a ss’.parate suit would lia,ve been barred Ity limitation — Held 
t lia.t the claim for the adflitional snm cannot 1)G decreed — Set-olT can 
h(' claimed only by a dcfcyidauL) 

(1929) A I H 1929 Sind 230 (232, 233) : 118 Tnd Gas 741, Munshi Lai v. 
J:iislien- Lai. (Suit for partnership accounts — Accounts of otlier part- 
ni’usliips may he gone into, if ijecessary, notwithstanding that a suit 
for such accounts .may be time- barred.) 

Note 18 

1. (1910) A 1 H 1910 V C 172 (179) : 34 Tnd Gas 37 (B C), SH KisJwn Lai v. 
M / . Kash II liro. 

(1929) A 1 K 1929 All 77 (78) ; 113 Ind Gas 750, Bengali Jjal v. 1‘anna Jjal. 

(1935) A 1 R 1935 B(OT 320 (328, 329) : 59 Rom 502 : 159 Ind Gas 213, Copal 
Lhauran v. J agannath ^^asade(irao. 

(1920) A T R 1920 Rom 33 (34) : 91 Ind Gas 4*20, Dondhasapjia Dhar'mappa 
V. Pradhanappa V enkappa. 

(1917) A I R 1917 Cal 514 (515) : 35 Ind Gas 610, I>eodhari Pandaif v. 
fkiifanaud Pandey. 

(1905) 32 Cal 1107 (1125) : 2 Cal L Jour 107, Idarendra Lai Khan v. Jnyi 
I lari. 

(1898) 2 (Jal W N 260 (262), Mohendra Nath Milker jee v. Jogendra Nath 
Choivdhicry, 

(1878) 2 Cal L R 5 (0), Parn Narnin Chukerhutty v. Puolin Bchary Lai 
Hingh. 

(192.0) AIR 1925 Lah 32 (34) : 84 Ind Cas 168 : 5 Lab 375, Mt. Blioli Bai 
V. Dwarka iJas. 
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Illustrations. 

1. Where a transaction is voidable at the instance of he may 

defend, on this ground, a suit to enforce th|^e transaction 
although the period of limitation for a suit to set aside the 
transaction may have expired.^ 

2. Although the period of limitation for a suit to set aside a decree 

obtained by fraud may have expired, the fraudulent character 
of the decree may be set up in defence when the decree is 
sought to be enforced. 

3. In a suit for the redemption of a mortgage against a mortgagee 

in possession, the latter can claim the mortgage money from 
the plaintiff although a suit for such money would have been 
barred by limitation.^ 


(1916) AIK 1916 Lah 229 (229) : 1916 Pun He No. 1 : 32 Ind Gas 485, 
OokaLchand v. Niadar Mai. 

(1907) 1907 Pun L K No. 26 (p. 52) : 1907 Pun W R 3, Baldeo v. Gajxoa, 
(1894) 17 Mad 255 (256), Orr v. Sundra Pandia. 

(1919) AIR 1919 Oudh 370 (372) : 51 Ind Gas 549 : 20 Oudh Gas 32, Gaya 
Prasad v. Gur Dayal. 

(1919) AIR 1919 Oudh 379 (381) : 49 Ind Gas 115, Meharhayi Singh v. 
Paghunatk Singh. 

[But see (1888) 12 Bom 501 (504), Jugaldas v. Amhaskanhar, 

(1905) 7 Bom L R 772 (787), Mahomed Cassum Dhararnsey v. Joseph 
Ezekiel.^ 

2. (1935) AIR 1935 Bom 326 (328) : 59 Bom 502 : 169 Ind Gas 213, Gopal 

JBhaurao v. J agannath Vasudeorao. 

(1904) 28 Bom 639 (642) ; 6 Bom L R 602, Panganath Sakharam v. Govind 
Narasinv. 

(1890) 14 Bom 222 (226), Ilargovandas Lakshimidas v. Bajihhai Jijihhai. 
(1918) AIR 1918 Mad 751 (7^) : 40 Ind Gas 820, Sethtirama Sahib v. 
Giwtta Raja Sahib. 

(1907) 80 Mad 444 (446) : 17 Mad L Jour 294, Venkatachallapathi v, Robert 
Fischer. 

(1907) 30 Mad 248 (250), Ramayiasari v, MxUhusamy Naik. 

(1907) 30 Mad 169 (178) : 17 Mad L Jour 19 : 2 Mad L Tim 4 (F B), 
Lakshimi Doss v. Roop Raul. 

(1897) 20 Mad 305 (311), Krishna Meyion v. Kcsavan. 

(1928) AIR 1928 Nag 262 (266) : 107 Ind Gas 897, Maroii Suryahhan v. 
Raixvant Rao. 

3. (1900) 27 Cal 11 (23) : 3 Cal W N 660, Eajih Panda v. Lakhan Sendh 

Mahapatra. 

(1928) A I R 1928 Cal 810 (811) : 110 Ind Gas 571, Bhola Nath v. Mt. 
Nagendra Bala. 

4 . (1923) AIR 1923 Bom 199 (200) : 47 Bom 652 : 72 Ind Gas 404, Rangappa 

Y. Vithu 

(1918) AIR 1918 Mad 657 (658) : 40 Ind Gas 358, Nathuinanni Pillai v. 
Vengammal. 

(1921) AIR 1921 Lah 351 (352) : 57 Ind Gas 348, Akhar Hussain y. 

nandan. (I.imitation is not applicable to fix the period for which into 
rest on the mortgage debt is payable hy a mortgagor to a mortgagee.) 
(1922) AIR 1922 Lah 254 (256) : 3 Lah 200 : 66 Ind Gas 771 (P B), Molaxi 
Mai V. Mohammad Baksh. (Bo.) 

[But see (1927) AIR 1927 Mad 681 (634, 685) : 102 Ind Gas 316 : 50 
Mad 626, Kotappa v. Raghavayya. (The decision simply laj^ 
down that the subrogee is bound by the same period of limita- 
tion as the mortgagee whom he has paid ofi. It overlooks 
the fact that in the particular case, the subrogee does not 
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i. Where a puisne mortgagee sues to enforce his mortgage, the 
prior mortgagee or a person who is subrogated to his rights 
may set up the prior mortgage as a shield although a suit for 
enforcing such mortgage may be barred by limitation.® 

5. Where a mortgagor expressly covenants with the mortgagee 

that he will not be entitled to redeem the mortgage unless he 
pays not only the amount due under the mortgage but also 
other debts owed by him which are charged on the same pro- 
perty, the mortgagee can defend a suit for the redemption of 
the mortgage by claiming also such (other) debts although a 
suit for the enforcement of their payment may be time- 
barred.® 

6. Whore in a sale-deed the property intended to be sold is by a 

mistake wrongly described, but the vendee gets into posses- 
sion of the right property and the vendor subsequently sues 
to eject him from such property on the ground of the pro- 
perty not having been sold to him according to the sale-deed, 
the vendee can show that the property really intended to be 
conveyed was the one of which he w^as in possession and that 
by a mistake it was wrongly described in the sale-deed,. 
although a suit by him for the rectification of the deed may 
be time- barred.^ 

7. Where a tenant is dispossessed of any portion of his holding by 

his landlord, he can set up such disj)ossession in defence to a. 
suit for rent by the landlord although a suit by the tenant* 
for recovery of possession may bo barred by limitation.^ 


seek to enforce the mortgage to which he is Kubrogated, by 
means of a suit but only raises it by way of dofonco to the* 
mortgagor’s suit for redemption and in such a case, the defence 
cannot l>e barred by limitation. See U. N. Mitra, page 15G1.)] 

5. (1929) AIR 1929 Mad 465 (467) : 116 Ind Cas 841, Karuppan Chettiar v. 

V enkataper umal. 

(1933) AIR 193v3 Oudh 9 (13) ; 138 Ind Cas 206 : 7 Luck 655, Kanhiya. 

Lai V. Gulab Sinrjh. 

(1931) AIR 1931 Oudh 157 (159) : 132 Ind Cas 767, Mathura Prasad v, 

Ghanshii/am Das. 

6. (1928) AIR 1928 All 99 (100, 101) : 108 Ind Cas 149, Bam Kishore Ahir v. 

Bam Nandan Bajn. 

(1926) AIR 1926 laih 633 (634) : 96 Ind Cas 844, Sultan Muharmnad v. 

Jjadha Singh. 

(1921) AIR 1921* Lah 170 (171) : 66 Ind Cas 642, Nathwa v. Kanhiya. 

(1926) AIR 1926 Oudh 228 (229) : 92 Ind Cas 675 : 29 Oudh Cas 118 : 1 

Luck 92, Mt. Baisan Nisa v. Zorawar Sah, 

(1928) AIR 1928 Oudh 273 (276) ; 3 Luck 459 : 112 Ind Cas 481, Bam 

Bait an I nil v. Aditija Prasad. 

[But see (1917) AIR 1917 All 405 (405) : 40 Ind Cas 404, Achhaibar 
Singh v. Badhi.'] 

7. (1927) AIR 1927 All 365 (356) : 100 Ind Cas 5G8, Kesha Singh v. Boopan 

Singh. 

[See also (1906) 30 Bom 396 (404) : 8 Bom L R 296, Minalal Shadi- 
ram v. Kharsetji. (Defendant who has sued for rectification ot 
a bond and has failed on ground of limitation can set up in. 
defence.)] 

8. (1926) AIR 1926 Pat 513 (614) : 96 Ind Cas 585, Jagat Narain Singh v- 

Tulsi Chamckr. 
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8. Where a person enters into possession of property under a con, 

tract of sale, he can set tip his riglits under the contract in 
defence to a suit for possession against him although a suit for 
the specific performance of the contract may bo barred by iirni. 
tation.® 

But where the expiry of limitation destroys the right itself 
{vide Section 28 of the Act), such right can neither l)e sued upon nor 
set up in defence to a suiid^* 

16. Duty of Court to raise and decide question of limita- 
tion. — As seen in Noli? 2 above, it depends on the law of procedure 
whether a Court is hound to decide or whether it is competent to 
decide if the suit or (Hlier i)roceeding before it luis been instituted 
afl-or the |)eriod of limitjition. The following jire some of the rules 
bearing on tlie subject : — 

1. Wliere on the facds iu’ovchI or admitted before tlie Court tlie suit 

oi* other proceeding does not api^oar to be barred by limitation, 
tlie C(uirt is not bound to raise tlie question of limitation .see 
mot u} 

2. Wlierci the question of limitation is juirely one of law c*apabl(e! of 

del erini nation on the fads a,dmitted or pi-oved before the Court, 
the Court is bound to raise the question huo moiv and decide it.-' 

3. Where tlie defendant loiises tire question in his written statement. 

the Court is bound ro go into it.'^ 

9. (1929) A 1 B 1929 251 (252) : 7 Itang 2H8 ; 119 lud Cas 711, Ma. Vn 

}\ I nr V, Mil. ]\> 'I' in. 

10. (1921) A 1 B 1921 P.om 257 (258) : 59 Ind Cas llH : 15 IVari 15, Mahadrr 
Narain v. Sadash.ir Kashdr. 

Note 16 

1. See (1914) A I K 1014 Cal 1.00 (157) ; l':’. Tiui Cas 800, Kedi JMts iJlian.in v. 

(riri JJala I )asi. 

2. (1918) A 1 B 1918 l.ow Bur 110 (112) : 9 l .ow Bur Bui 71 ; 59 Ind Cas 15-1, 

K ahaparanna Vadaifavli'i v. ('. ,1. //. (Unif\i. 

(1925) A I B 1925 Oudh 182 (189) : 80 Tiid Ciis 582, llain Chhor Jiatodn v. 
J.’nni Sural. 

(1905) 9 Cal \V N 59 (58), Nadlm Mandat v. Kartirk MandaX. 

(1901) 28 Cal 8(> (89) : 5 Cal W N 100, J>ro Nat alfi Chint'd li'iini v. C. JX. H- 
Wrbh. 

(1891) 10 All 990 (999) : 1894 All Vv' N 191, Ttaviv lla\ v. Jhujal Sin<iU. 
(1919) A I H 1919 Mad 098 (099) : 17 Ind Ca.s 589, Ka:,appa v. Slndda 

1 jtnuappa. 

(1990) A 1 H 1990 All 815 (810) : 128 lud Cas 759, Kaihu Ham v. Gainri 
Bufc. 

(1912) 17 lud Cas 098 (099) : 8 Nag L R 174, OancsJtdns v. Mf. Nindyi. 

3. (1922) AIK 1922 Cal 544 (545), Janvndra Mohun Ihitt v. Urnesh Chandra 

( r u ha. 

[See (1912) 19 lud Cas 792 (794) : 1911 Pun Re No. 81, Shah- Mnhavo 
'mad V, Piara Mai. (.lii tbo original Court, if a plea of limi- 
tation is taken before tJie ishues are fixed, it must, of course, be 
entertained and decided.) 

(1867) 7 Buth \Y R 212 (219), Poohee Sinihli v. llurohuns Naram 
Sifnjh.. 

(1866) 6 Buth W R 79(79), Mrs. M. Smith v. Kishen Chunder Hoy 
Ohowdliiiry. 
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4 . Where the question of limitation raises issues of fact not arising 
from the plaint, the defendant is bound under Order 8 Buie 2 of 
the Civil Procedure Code to raise such question in his written 
statement. If he fails to do so, thereafter it is within the dis- 
eretioij of the Court to allow the question to be raised or riot.^ 

0 . It is open to a defendant to plead a substantive right or in the 
alternative that the plaintill’s suit is barred by limitation/'' 

(), Where a decree is transfernMl for execution by one Court to 
allot tier Court, the question arises as to wdiicli of tlie two Courts 
is comiietent to decide wludiier a.pplication for execution is 
liarred by limitation. For a discussion of the subject, the 
reader is referred to tlie Autliors’ Civil Procedures Code, Second 
Edition, Section 42 Note i, and the undermentioned cases. 

7. z\s to the order in which issues nuist be ialexl in cases in which 
an issue of limitation is i-aised, see the undermentioned cases." 

See also Notes 17 to 20 below. 

17. New plea as to limitation. — TJie question wJietlier a point 
as to a suit or othei' jiroceoding having been instituted after the 
per iod of limitation can bo raised foi* tlie first time at a late stage of 
llio procH'odings, for instance, in appeal or second api>e.al, depends on 
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(lS()(i) a Poll! li (t R () 0 1()4 (107), I'lrbfiai liti.vji v. Nanbai.’] 

4. (1U02) :Mad 007 (STS) ; -Id fiul App 70 : 0 G.il W N (;il : 4 lioin L R 543 ; 
8 Sa l' 258 (P V OLLdAatuirai^in hd- v. />hashj/(tJ:(u lif . 

S'-r als'> Authoi'.^;’ Civil Procedure Code, Second ]<Alition, Notes nuder Order 8 
Rule 2, 

o. (I'jOo) 7 Cal \Y N 204 (200), I\ rajiruddi v. Mohan Moit nd.fil. 

0. (TOSf;) A I R 1040 Ra))^ 271 (274) ; 103 laid Cas 403 : 14 Rang 550, Arjitn^ 
dns I tisainala, I v, Ij K a Ya. 

{1028) A 1 R 1928 Rajig 40 (12) : 5 Rang 775 : 100 Ind Cas 857, Nachiniai 
Yi'dn v. S. A'. S abr((.!uatii(ia (dwitii, 

(1808) Peng 1 j R Sup Y(jI 070 (971) : 10 Sutli W R 10 (C R), Ijcok v. Danud.., 
7. (10'21) A 1 R 1024 Rang 148 (151) : 77 Ind (Ais 385 : 1 Rang 584, Tin Tin. 

S ijo V. Maiincj Ha Sainc,. (Prfr|joi' procialnue wlu'ii a prf;liniiuary 
question of iiiiiibation is riiised, is to hear that question and decide it 
as a |)reliininary point.) 

(isoc.) 10 AIoo Ijid Api> 470 (188) : 5 Suth W R 03 : 2 Sar 184 ; 1 Suthcr 031 
(P I '), T a) alaint J ian m rj,n’ v. P udihanonv U J >osHce. (It is much to bo 
desired tlia.t in apiKnlalde cases ihi! Courts Ijeknv should, as far as may 
be })i'acti<*ablc, pronouuce their o]nnion on all the important points.) 

(1012) 15 lud Ca,s 10 (12) (All), Tihnla Sin jh v. Dha ,al Suiijh, 

(lUOl) Rom Ij R 007 (072), Apaji Jiapnji Katn/n/n v. Nilahaiita Annaji. 

(187(4 ^5 Suth \V R 393 (304), A/m/ t Iln/ v. ML Hajbanscc Kovr. 

(IBTO) 14 Suth W R 207 (208), Sham Churn J}t)ss v. (ioono Ainye Ckcm- 
dhrain. 

(1809) 12 Suth W R 280 (280), M ahomed Aiim. v. S mnee.rooddeeai . 

(IlSOO) 0 Suth \\' R 218 (210), Shibo iHtnja Choy'dhrain v. Sip'd LL.tssein 
AH Choirdhury. 

(1865) I Suth W K 01 (Cl), Door.ua Rani Suntah Chtikerhutf y v. Unttun 
Af oner. 

(18()5) 4 Suth W R 101 (101), Gopal Cliunder Chatter, jee v. Raj K onntaree 
Debia, 

(1804) 1804 Suth W R (Gap) Civ 247 (248), Maharajah Rajcndra Kishore 
Sin<fh Bahadur v. Roy Onodhur Sahary. 

(1804) 1 Suth W B 59 (59), Greesh Omndcr Roy v. Narain Dasn. 
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the law of procedure. (See Note 2 above.) The following are some 
of the rules governing the matter : — 

1, Where a plea of limitation depends on a question of fact, the plea 
cannot be raised for the first time in appeal, as a matter of 
right.^ But the Appellate Court has a discretion to allow such 
a question to be raised.^ Where a question cannot be decided 
without taking fresh evidence, the Appellate Court will generally 
refuse to entertain the plea.^ This will specially be so in tho 


Note 17 

1. See the Authors’ Civil Procedure Code, Second Edition, Order 8 Rule 2, 

Notes 1 and 5. 

{1987) AIR 1937 Nag 184 (185), Diilar Singh v. Sitaram. 

2. (1901) 8 Bom L R 682 (688, 681), Balwantrao Narasinha v. BamkisJma 

Bahurao. (Appeal — No fresh evidence necessary — Point allowed to be 
raised.) 

(1927) AIR 1927 Cal 30 (31) : 97 Ind Cas 636, Ahdnl Gafur v. Abdul 
Jabhar. (Second appeal — Case remanded for disposal after ascertain- 
ing if plaintiff’s case came under Section 18, Limitation Act (fraud).) 
(1846-1851) 4 Moo Ind App 408 (414) : 7 Suth W R P C 67 : 1 Suther 208 : 
1 Sar 371 (P C), Mt, Imam Bandi v. JIargovind Ghose. (When 
limitation is first set up in the Appellate Court, the plaintifi ought to 
have an opportunity of meeting it by evidence.) 

(1901) 3 Bom L R 420 (422), Gopal Haghunath Kulkarni v. Krishna. (Do.) 
(1893) 1893 Bom P J 394, Desai Girdharlal v, Desai Santukrai. 

(1925) 90 Ind Cas 827 (828) (Cal), Kumud Charan Rajj v. Sambhu Chandra 
Ghosh. 

(1920) AIR 1920 All 172 (173) : 56 Ind Cas 618, Dchi Din Bhagtvan Din 
V. Sarkar d Co. 

8. (1929) AIR 1929 P C 158 (161) : 56 Ind App 192 : 51 All 367 : 117 Ind Cas 
22 (P C), Skinner v. Naiinihal Singh. 

(1936) AIR 1936 Cal 882 (885), Bejoy Kumar Bhattacharjee v. Firm 
Satish Chandra Nandi. 

(1924) AIR 1924 Lah 468 (469) : 80 Ind Cas 321, Wazir Chand v. Nathu 
Ram. 

(1919) AIR 1919 Cal 1025 (1026) : 46 Ind Cas 787, Kedar Nath Mondal v. 
Mohesh Chandra K}ian. 

(1920) AIR 1920 Cal 846 (848) : 60 Ind Cas 280, Bhnsan Chandra Pal v. 
Nareivdra Nath Koer. 

(1921) AIR 1921 Cal 661 (671) : 66 Ind Cas 287, Secretary of State v. 
Ananda Mohan Roy. 

(1924) AIR 1924 Cal 463 (463) : 69 Ind Cas 194, Sadakali Khan v. Jaiiaki- 
nath Sing ha Roy. 

(1929) AIR 1929 Lah 432 (432) : 116 Ind Cas 71, Lajpat Rai v. Sohna, 
(1926) AIR 1926 Lah 611 (512) : 94 Ind Cas 457, Teju v. Balia. 

(1922) AIR 1922 Pat 898 (399) : 1 Pat 23 : 69 Ind Cas 185, Khuh Lai 
XJyadhya v. J tig dish Prasad Singh. 

(1900) 27 Cal 205 (206, 207) : 4 Cal W N 76, Vmrao Bihi v. Muhammad 
Bojahi. 

(1910) 5 Ind Cas 205 (207) : 37 Cal 57, Baja Banjit Sinha Bahadur v. 
Kalidasi Dehi. 

(1912) 18 Ind Cas 792 (794) : 1911 Pun Re No. 84 Shah Muhammad v. 
Piramal. 

(1914) A I E 1914 Sind 27 (28): 8 Sind L E 272 : 27 Ind Cas 933, Bherumal 
Teckchand v. Duhlanomal. 

(1884) 8 Bom 535 (637), Dattu v. Kasai. 

(1893-1900) 1893-1900 Low Bur Rul 639 (539), Maung Shwe v. Maung 
Shwe Gon. 

[Sec also (1868) 10 Suth W E 59 (60) : 1 Beng L E A C 17, Kedar- 
nath Mocker jee v. Mathuranath Dutt. 
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case of second appellate Court* or the Privy Council.® So also, Sftotloit '8 
— Note m 

(1867) 1867 Pun Re No. 92, Gopal Dass v. Ruthee Bam, 

(1864) 1864 Suth W R (Gap) Act X Rul 6 (7), The Collector of 
Rajshahye v. TIursoondery Debea, 

(1804) 1864 Suth W R (Gap) Act X Rul 9 (9), Brindahun Chun- 
der Sircar Choxvdry v. Mr, O, Clarice, 

(1864) 1 Suth W R Misc 1 (2), Dijamhuree Debee v. Mundyopal 
BanerjeeJ] 

4. (1914) AIR 1914 Mad 495 (501): 15 Ind Cas 576 (582) : 37 Mad 614, 
fnaxi Kutty v. Syed Ali, 

(1909) 4 Ind Oas 1167 (1167) (Mad), Appaim v. Muthusatny Pillai. 

(1937) AIR 1937 Lah 312 (312), Hama Nand v. Nand Kishore, 

(1928) AIR 1928 Nag 329 (331) : 114 Ind Cas 454, Mahepatv, Muhund Rao, 

(1925) AIR 1925 Nag 178 (179) : 78 Ind Oas 960, Bhuxoayi Lai v. 

Manhori, 

(1903) 30 Cal 687 (689), Amhica Dat v. Vyas Nityanand Singh, 

(1920) AIR 1920 Pat 735 (738) : 52 Iiad Cas 125, Bhadai Saliu v. 

Manoiear Ali, 

(1929) AIR 1929 Mad 38 (40) : 111 Ind Cas 162, Alagarswamy Thevan v. 

Ramabadra Naidu Qaru. 

(1927) AIR 1927 Mad 455 (455) : 99 Ind Cas 691, Gundappa v. Narasappa, 

(1916) AIR 1916 Mad 535 (585) : 28 Ind Cas 378, Peruma Goundan v. 

Rama Goundan. 

(1929) AIR 1929 Lah 154 (155) : 112 Ind Cas 375, Bhagioan Das v. Fazal 
Khan, 

(1934) AIR 1934 Cal 467 (469) : 152 Ind Cas 172, Bhabadeh Chaterjee v. 

Hemanta Kumar i Debi. 

(1930) AIR 1930 Cal 385 (387) : 57 Cal 114 : 125 Ind Cas 607, Ahamadar 
Rahaman Ghaudhari v. J aminiranjan Barua, 

(1921) AIR 1921 Cal 816 (817) ; 60 Ind Cas 753, Bipin Behari Saha v. 

Charu Chandra Ghose. 

(1917) AIR 1917 Cal 817 (817) : 37 Ind Cas 942, Priyanath Milter v, 

Anath Nath DeiK 

(1926) AIR 1926 Bom 40 (42) : 49 Bom 847 : 91 Ind Cas 349, Rachappa 
Ghanbasappa v. N ingappa Kasappa. 

(1923) AIR 1923 Bom 254 C^55) : 72 Ind Cas 326, Digambar Govind v. 

Lahyadeo Bhau Deshpande. 

(1929) 115 Ind Cas 680 (681) (Pat), Md. Sayed Khan v. Abdul Gafoor, 

(1917) AIR 1917 All 359 (362) : 37 Ind Cas 343, Bahu Lai v. Jalakia, 

(1884) 1884 All W N 327 (328), Atma Ram v. Sardar Kuar. 

(1868) 10 Suth W R 425 (426), Ram Dliun Doss v. Ram Rattan Dutt, 

(1868) 10 Suth W R 389 (389), Kisto Mohun Kurmohar v, Noyan Tara 
Dossee. 

(1868) 9 Suth W R 493 (494), Bunode Putnaik v. Doyanidhee Bullior 
Siyigh, 

(1909) 3 Ind Cas 711 (712) : 5 Low Bur Rul 82, Po Mya v. Ma Le, 

■(1905) 9 Cal W N 56 (68), Nadhu Mandal v. Kartic Mandal, 

(1922) 65 Ind Cas 601 (602) (Cal), Ilari Charan v. Jitendra Nath, 

(1887) 11 Bom 114 (119), Shivappa v. Dod Nagaya, 

'(1864) 1864 Suth W R (Gap) Civ 212 (212), Bechoo Misser v. Bamadheen 
Misser, 

(1876) 24 Suth WR 298 (298), Shaikh Peer Nuzur v. Lall Muhammad. 

^1872) 18 Suth W R 252 (252), Rajah Mokoond Narayan Deo v. Per shad 
Mudduch, 

"(1869) 12 Suth W R 216 (217), Shco Golam Singh v. Roy Dinkur Dyal, 

(1862) 1 Mad H C R 858 (359), Narasu Reddi v. Krishna Padayachi, 

(1872) 8 Beng L R 78 (82) : 16 Suth W R 316, Borokhasia v. Jata Sirdar. 
iSee (1922) AIR 1922 Mad 67 (59) : 46 Mad 416 : 66 Ind Cas 858, 

Krishnan Pattar v. Lakshimi,} 

■5. (1921) A I E 1921 P C 27 (27) : 48 Ind App 24 : 69 Ind Oas 782 (P C), Maha- 
raj Bahadur Singh A, H, Forbes, 
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a new x)oint of limitation which involves an investigation into 
fresh facts will not be allowed to be raised for the first time in 
revision.^ 

2. Where the plea of limitation involves only a question of law 
which can be decided on the facts proved or admitted before tho 
Court, it can be raised at any stage of the proceedings.^ Thus, 
in such cases the plea can be raised in appeal,® second 


(1922) AIR 1922 V C B36 (338) : 67 Ind Cas 914 : 49 Ind App 812 : 1 Pat 
783 (P G), iiadha Krishna v. Bisheshar Sahay. 
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(1914) AIR 1914 r C 129 (132) : 42 Cal 72 : 41 Ind App 251 : 24 Ind Cas 
804 (P C), Rafihunath Das v. Sunder Das Khetri. 

(1916) AIR 1916 P C 182 (185) ; 44 Cal 759 : 44 Ind App 65 : 39 Ind Cas 
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H emayitha Kiirnari Dehi. 
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(1870) 13 Suth W R 52 (55) : 5 Beng L R 585, Mt, Ilaj Koonwar v. Mi, 
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(1916) A I R 1916 Pat 396 (397) : 34 Ind Cas 897, Bankey Behari Lai v. 
Bhagivandas Martvari, 

(1916) AIR 1016 Pat 269 (271) : 36 Ind Cas 960, Sheobux Singh v. Dayal 
Singh, 

S, (1933) AIR 1933 Pat 224 (227) : 12 Pat 261 : 149 Ind Cas 561, Jurawan 
Singh v. Bafnsarekh SBigh. 
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Takoor Pandey. 
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(1889) 14 Bom 222 (224), Hargovandas Lakshmidas v. Bajihhai Jijibhai. 

(1902) 6 Cal W N 903 (904), Sivarnamoyee Dehi v. Hari Das Boy, 

(1914) A I B 1914 LSt 210 (210) : 26 Ind Cas 854, Oulab Mai v. Shujawal. 

(1923) A I E 1923 Cal 283 (284) ; 67 Ind Gas 386, Hem Chandra Boy v. 
Biraja Sundari Choudhrani, 

(1919) A I R 1919 Cal 671 (671) : 46 Cal 455 : 47 Ind Cas 26, Narasingti 
Bana Goswami v. Prolhadman Tevari, 

(1868) 10 Suth W R 71 (72) : 1 Bang L R A 0 25, Mozaffur Ally v. Girish 
Ghandra Das. 
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appeal* or even before the Privy Council.** But, even in such 


(1924) AIR 1924; All 473 (473) : 82 Ijid Cas 736, Abdul Hasan v. Fida 
Husain, 

(1921) AIR 1921 Bom 381 (383) : 45 Bom 920 : 61 Ind Cas 347, Dhanji 
J air am v. Secy, of State, 

(1919) AIR 1919 Cai 634 (636) : 45 Ind Cas 783 : 46 Cal 111, Puma Chan- 
dra Pal V. Barada Prasunna Battacharjee, 

(1908) 1908 Pun Re No. 27 : 1908 Pun W R No. 43 : 1908 Pun L R No. 142, 
Bhay Singh v. Dharia Singh. 

(1933) Aik 1933 Lah 1044 (1044) : 147 Ind Cas 507, Ram Ghand v.Dewan 
Ghand. 

(1908) 1908 Pun L R No. 87 (p. 241) : 1908 Pun Re No. 54 : 1908 Pun W R 
No. 40, Bhagiran Singh v. Mohan Lai, 

(1866) 3 Mad H C R 258 (259), Sarasivati v. Pachanna Setti. 

(1869) 11 Suth W R 288 (289), Tarao Mytce v. Ohhoy Konlija. 

(1874) 1874 Bom P J 132, Bala Baparav v. Narayan, 

(1925) AIR 1925 Lah 566 (567): 87 Ind Cas 635, Mulchand v. Mt. Champa. 

(1874) 22 Suth W R 203 (264), Churmnun Ball v, Soorujmun Jha. 

(1876) 25 Suth W R 335 (342), Sreeviutiy 2*uddo Monee v. Dwarkanath, 

(1872) 17 Suth W R 429 (429), Berm Goyalle v. K hoohun Sahoo. (As when 
landlord .sues for six years’ rent or a tradesman sues for price of goods 
sold ten years before suit.) 

(1866) 1866 Pun Re No. 98, Dera Singh v. Dhur^n Singh, 

(1900) 1900 Pun L R No. 13 page 45 (48), Ifar Chandiv. Mehhub Khan, 

9. (1928) AIR 1928 Cal 870 (871) : 115 Ind Cas 606, Baikunth Nath Das v. 
Sheikh Azidulla. 

(1925) AIR 1925 Cal 819 (820): 85 Ind Cas 629, Sarada Prasad v. Mohan, 

(1882) 4 All 102 (105) : 1881 All W N 148, Brij Mohan Singh v. The 
Collector of Allahabad. 

(1890) 12 All 461 (464) : 1890 All W N 149 (P B), Bechi v. Ahsan Ullah. 

(1920) AIR 1920 Cal 963 (964) : 63 Ind Cas 785, Panchannaji Misra v. 
Aporna Kul Mukherjec. 

(1928) AIR 1928 All 689 (695) : 114 Ind Cas 734, Bancfacharya v. Revti. 

(1922) AIR 1922 Lah 240 (241) : 65 Ind Cas 580, Nighaia Ram v. Bkagu. 

(193G) AIR 1936 Cal 497 (503) : 164 Ind Cas 226 (F B), Bejoy Kumar 
Addya v. Nagcndra Nath Palit. 

(1932) AIR 1932 Cal 195 (196) : 136 Ind Cas 601, Ram Ckaran v. Madan, 

(1930) AIR 1930 Cal 703 (704) : 129 I C 108, Afiruddi v. Joy Chandra. 

(1927) AIR 1927 All 177 (179): 99 Ind Cas 2S0,Munawar Ali\ .Jagmilan. 

(1915) AIR 1915 Mad 150 (156) : 26 Ind Cas 369, Grace Hosinaund Rhodes 
V. Padmanabha Ghettiar. 

(1916) AIR 1916 Mad 774 (775) : 29 Ind Cas 36, Raniasamy Pattar v. 
Tirucha Mannadiar. 

(1918) AIR 1918 Pat 604 (504) : 43 Ind Lachman v. DilJan. 

(1897-1901) 1897-1901 Upp Bur Rul 446 (447), Ma Pan v. Ma 7 ing San Baw. 

(1873) 20 Suth W R 1 (1) : 11 Beng L R App 1, Bishonath Surrna v. Sree 
Mutty Shoshi Mookhee. 

(1930) AIR 1930 Fat 250 (260) : 125 Ind Cas 505 : 9 Pat 788, Gajadhar 
Rat V. Ramcharan Gape. 

(1898) 21 All 22 (23): 1898 All W N 151, Muhammad Husen v. Muzaffar. 

(1909) 2 Ind Cas 569 (561) : 87 Cal 67, Ravi Kumar Saha v. Ram Gaur. 

(1914) AIR 1914 All 80 (83) : 36 All 370 : 24 Ind Case 265, Balkaran 
Upadya v. Gaya Din Kalwar. 

(1908) 30 All 402 (404) : 1908 All W N 185 : 5 All L Jour 480, Mulkunwar 
V. Chattar Singh. 

(1920) AIR 1920 Cal 842 (843) : 59 Ind Cas 772, Motu Dasi v. liehari Lai 
Chongdor, (As, however, the question was not raised in the lower 
Courts, the parties were ordered to bear their own costs throughout.) 

1(J- (1850) 4 Moo Ind App 466 (509, 510) : I Bar 385 (P C), Maharajadheeraj 
Raja Mahatab Chund v. Government of Bengal. 
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cases, an appellant would not be entitled as of right to urge 
at the hearing of an appeal any ground not taken by him in his 
memorandum of appeal (see Civil Procedure Code, O. 41 E. 2), 
It would, however, be open to the Appellate Court in such cases 
to allow the appellant to argue the point or to raise the point 
suo motu, and usually, the Appellate Court would do so.^^ 

3. Where the plea of limitation raises a question of fact and has 
been abandoned by a party, he cannot subsequently raise the 
plea as a matter of rightP Though the Court has a discretion 
to allow such a point to be raised,^*®’ it will generally refuse to 
do so where it involves the taking of fresh evidence.^* If, 
however, the plea raises only a question of law, it can be raised 
notwithstanding such abandonment.^* 


(1911) 13 Ind Cas 257 (269) : 34 All 57 (P C), Jit Singh v. Maharaj Singh. 

11. (1907) 34 Cal 941 (946) : 11 Cal W N 959 ; 6 Cal L Jour 237 (P B). Bala. 

ram v. Mangta Dass. 

(1926) A I B 1926 Lah 451 (452) : 94 Ind Cas 251, Dulo v. Muhammad 
Natku. 

12. (1896) 19 Mad 416 (419), Rengayya Appa Ran v. N arasimha Appa Ban, 

(If a party gives up a plea of limitation in the lower Court, he cannot 
thereafter insist on raising it in second appeal especially if it will 
involve questions of fact.) 

(1930) A I B 1930 P C 18 (21) : 121 Ind Cas 205 (P C), Virayya v. Adenna, 
(No issue on point — Point not allowed to be raised.) 

(1913) 18 Ind Cas 445 (447) (Lah), Atar Singh v. Allah I)in» 

also (1868) 9 Suth W B 452 (453), Kashee Ghunder Tur'ko~ 
hhoosttn V. Kally Prosunno Chowdhry, (Plea overruled iu 
Court of first instance, and not brought before the lower 
Appellate Court, cannot be entertained by the High Court in 
special appeal.)] 

12a (1926) A I B 1925 Pat 549 (650) : 89 Ind Cas 340, Pallakdhari Thakur v. 

Bafikep Thakur. (Point allowed to be raised where fresh evidence 
not necessary.) 

18 . (1902) 26 Mad 66 (60) : 11 Mad L Jour 318, Seshachala Naicker v. Varada^ 
chariar. 

(1896) 19 Mad 416 (419), Rengayya Appa Rau v. Narasimha Appa Rau. 
(1914) A I B 1914 Bom 47 (51)': 88 Bom 227 : 24 Ind Cas 716, Pirsab v. 
Gurrappa. 

(1930) A I B 1930 All 467 (468) : 123 Ind Cas 820 : 62 All 480. Baj 
Narayanrao v. Ramsarup. 

14. (1918) A I B 1918 Lah 374 (376) : 44 Ind Cas 890, Hukam Singh v. Shahah 
Din. 

(1933) A I B 1933 Lah 404 (404) : 147 Ind Cas 57, Des Raj Hukum Chaiid 
V. Lachmi Bam Prabh Dayal. 

(1917) A I B 1917 Lah 60 (63) 38 Ind Cas 120, Qullu v. Khuda Bakhsh 

Khan. 

(1934) A I B 1934 All 386 (387) : 149 Ind Cas 661, Radha Mohan v. Ami 
Ghand. 

(1932) A I B 1932 All 108 (109) : 63 All 738: 136 Ind Cas 71, EamCharitter 
Missir v. Suraj Teli. 

*(1907) 7 Cal L Jour 162 (168), Abdtdlah Sircar v. Asraf Ali Mandal. 
*(1881)8 All 846 (848) : 1881 All W N 96, Bhawani Prasad Singh v. 
Bisheshar Prasad Misr. 

(1898) 8 Mad L Jour 217 (218), Nilakanta Rotho v. Gangapani Panda. 
<1927) A I B 1927 Mad 273 (274) : 100 Ind Cas 40 (41), Pairachariar v. 
Alamelumangai Ammal. 

<1913) 20 Ind Gas 360 (861) : 1 Upp Bur Rul 164, Nga Tok v, Nga E Gyan. 
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See also the undermeationed cases.^® 

18. Duty of Appellate Court under Section. — Where an 
appeal is presented out of time, it is the duty of the Appellate Court 
under this Section to dismiss the appeal although the respondent has 
not raised the plea of limitation^ unless the Appellate Court decides 
to excuse the delay under Section 5, infra. An Appellate Court can 
in proper cases treat an appeal filed beyond limitation as cross-objec> 
tions in another appeal.^ 

This Section is not confined in its application to the Court in 
^vhich a proceeding is instituted. The duty under the Section 
applies also to any higher Court before which the proceeding may go 
up in its further stages from the Court of institution. Hence, where 
an Appellate Court finds that the suit in the lower Court was insti- 
tuted after the prescribed period of limitation, it is the duty of the 
Appellate Court (equally with that of the lower Court) to dismiss 
such suit although the defendant has not set up the plea of limita- 
tion.^ But, as seen in Note 2 above, this Section does not impose on 


Section 8 
Notes 
17—18 


Note 18 


(1925) AIR 1925 Rang 313 (318) : 94 Ind Gas 611, Maung Mya v. Ma 
Thin Tin, 

15. (1984) AIR 1934 All 11 (12) : 154 Ind Oas 415, Mt. Lugdi v. liar Prasad, 
(Point not raised in pleadings but extracted in cross-examination can- 
not form basis of decision.) 

(18G7) 8 Suth W R 451 (452), Pekaree Lall v. Kalce Doss Ghunder, (New 
point of limitation raised after remand — Point not arising on materials 
before Court — Point not allowed.) 

(1866) 0 Suth W R 178 (179), Moonshee BuH Buhcem v. Sreenath Bose, 
(Do.) 

(1924) A I R 1924 Cal 683 (634) : 51 Cal 690 : 78 Ind Cas 968, Jogunnesaa 
Bihi V. Salisk Chandra Bhattacharya, (Objection to interlocutory- 
order on ground of limitation not allowed in appeal against final 
decision.) 

(1980) AIR 1930 Cal 547 (551, 652) : 126 Ind Cas 754, Karito Mohan 
Mulliclc V, John Carapiet Galstaun. (Remand — Point of limitation 
not raised before Appellate Court — On remand it cannot be so raised if 
reference is limited.) 

Note 18 

1. (1985) AIR 1935 All 92 (93) : 152 Ind Caa 939, Sudama Rai v. Bisheshar 

Prasad. 

(1889) 12 All 79 (90) : 1890 All W N 25, Parhati v. Bhola. 

2. (1922) AIR 1922 Lah 423 (424) ; 67 Ind Cas 478, Baiua Singh v. Thakur 

Singh. 

(1934) AIR 1934 Lah 273 (273) : 150 Ind Cas 273 : 15 Lah 641, Mihan 
Singh Tilak Ram. 

(1925) AIR 1925 Lah 57 (57) : 79 Ind Cas 132, Bhagat Rant v. Eaghhar 
Dial, 

3. (1986) AIR 1986 Nag 285 (288), Jiwandas v. Babulal. 

(1903) 30 Cal 761 (768) : 8Cal W N 251, Troylokyanath Bose v. Jyoti Pro- 
kash Nandi. 

[But see (1918) A I R 1918 Mad 1173 (1173) : 42 Ind Cas 636, Bri^ 
tish India Steam Navigation Go, Ltd, v. Hussain Kasim, 
(Submitted not correct.) 

(1893) 16 All 123 (128) : 1893 All W N 47, Ahmed Ali v. Warris 
Hussain, (Do.) 

(1929) AIR 1929 All 485 (488) ; 121 Ind Cas 552, Baldeo Prasad v. 
Suklideo Prasad, (Do.)] 


Lim. 14 
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any Court the duty of raising and deciding the question whether a 
proceeding has been instituted after the period of limitation and that 
it depends on the law of procedure whether in any case the Court is 
bound to decide such question. In the case of the Appellate Court, 
it is provided by Order 41 Rule 2 that an appellant shall not be 
entitled to urge at the hearing of an appeal any ground in 8upix)rt of 
his appeal which he has not mentioned in his memorandum of 
appeal. The duty of the Appellate Court to go into the question of 
limitation is subject to the provisions of this Rule and hence, where 
the point of limitation has not been taken in the memorandum of 
appeal, the Appellate Court is not bound to go into the question.^ 
But, at the same time, the Rule reserves power to the Ai^pellate 
Court to allow such point to be argued at the hearing of the appetal 
although not raised in the memorandum of appeal. The Court has also 
power under the Rule to go into the question suo motu. As a general 
rule, if no new question of fact is involved, the Appellate Court will 
exercise its discretion in favour of going into the question although 
not raised in the memorandum of appeal.^ 

Where a decree has been passed against several defendants and 
one of them ax)peals against the decree, it is open to the Appellate 
Court under Order 41 Rules 4 and 33 to go into the question 
whether the suit as against all the defendants was instituted after 
the period of limitation, and if it finds that it was so instituted, to 
dismiss the suit as against all the defendants'^ Similarly, although 
an ax)peal may be only from a portion of the decree, the Appellate 
Court has powder under Order 41 Rule 33 to consider whether the 


4. (1918) AIR 1918 Mad 1173 (1173) : 42 Ind Cas 536, British India Steam 

Navigation Co. Ltd, v. Hussain Kasim. 

(1903-04) 2 Low Bur Rul 237 (238), Kyin Baxo v. Maxing Lon. 

(1907) 34 Cal 941 (946, 949) : 11 Cal W N 959 : 6 Cal L Jour 237 (F F.)- 
Bala Ram v. Mangata Das. 

(1893) 15 All 123 (128) : 1893 All W N 47, Ahmad AH v. Waris Hussain. 
(1891) 13 All 580 (581) ; 1891 All W N 166, Bam Kishen Uyadkia v. 
Dipaupadhia, 

(1884) 8 Bom 535 (537), Dattxi v. Kasai. 

(1929) AIR 1929 All 485 (488) : 121 Ind Cas 552, Baldeo Prasad v. 
Sukhdeo Prasad, * 

[-SVi? also (1912) 16 Ind Cas 418 (419) (Cal), Lahar Singh v. Johun 
Mxmda. (Appellate Court not bound to re-investigate unless 
pressed.)] 

[But see (1912) 17 Ind Cas 638 (639) : 8 Nag L R 174, Ganeshdas v. 
Mt. Nimbi. 

(1864) 2 Bom H C R 162 (165), Saluji Kesraji v. Rajsangji Jalma- 
sangji.'] 

5. Sec Note 17, supra. 

See (1925) AIR 1925 Rang 223 (224) : 3 Rang 60 : 89 Ind Cas 56, Maxmg 
Yaxi Kxcin v. Mating Po Ka. (Where suit is not on face of it barred 
by Hmitation, Appellate Court does not exercise a wise discretion in 
taking up question of limitation on its own initiative.) 

6. (1923) AIR 1923 Mad 892 (402) : 74 Ind Gas 416, Gopala Iyengar v. 

Mummaohi Ileddiar. 

(1916) AIR 1916 Mad 887 (887) : 29 Ind Cas 679, Sxibbarayalu Naidu v. 
Pappammal. 

(1929) air 1929 All 334 (386) : 117 Ind Cas 111, Tamizan v. Nanhey LaU 
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whole suit was barred by limitation and to dismiss such suit if 
it was so barred/ The undermentioned decisions® to the contrary 
which were passed prior to the enactment of the above Rule in the 
present Civil Procedure Code are no longer good law. 

As to whether a question of limitation decided by an order of 
remand can be re-opened in the appeal from the decree passed after 
remand, see the Authors’ Civil Procedure Code, Second Edition, 
Section 105 Note 8, and the undermentioned cases/ 

See also Note 17 supra, 

19. Res judicata and plea of limitation. — The doctrine of 
res judicata applies as well to the decision of a question of limitation 
as to that of any other question and hence, the decision of a question 
of limitation may be concluded in a particular way by reason of the 
operation of the above doctrine/ Thus, for instance, where the 
question whether an application for execution is within time depends 
on whether a prior ai^plication was within time and it was decided 
in that application that it was wdthin time, the decision operates as 
res judicata and cannot be re-opened in the subsequent application.^ 


Section^ 

Notes 

18—19 


Note 19 


7. (1912) 17 Incl Gas 638 (639) : 8 Nag L R 174, Ganeshdas v. Mt, Nimbi, 

[.SW. also (1918) AIR 1918 Cal 13 (14) : 48 Ind Gas 78 (S B), Shib 
Chandra Kar v. A. C. Dnlcken. 

(1937) 166 Ind Gas 1007 (1007) (Gal), Munish Chandra Datta v. A jit 
Sankar Dc, (In appeal by plaintiff against the decree dismissing 
his suit, defendant is at liberty to support the decree of 
dismissal on grounds of limitation and title which the trial 
Court had found against him and in favour of the plaintiff, 
although no cross-objections had been filed by him.)] 

8. (1880) 6 Gal L R 267 (269), Aliinunnissa Khatoon v. Hossehiali, 

(1883) 9 Cal 635 (636, 637) : 13 Cal Ij R 89, Hajhunath Singh Manku v. 
T-areshrain Mahata. 

(1802) 1892 Bom P J 87, Shirekali v. Sanna Ganapaya, 

also (1905) 28 Mad 67 (68, 69) : 15 Mad L Jour 402, K andasamy 
Cheitii V. Annamalai Chetty. (Decree based partly upon admis- 
sion of the defendant and partly otherwise and appeal only as 
to latter part — Not open to appellant to raise for the first time 
in second appeal a question of limitation if such question will 
also relate to claim under decree not appealed against.)] 

9. (1877) 2 Bom 120 (131), Mont Patlaji v. Qopal Satii. 

(1866) 5 Suth W R 91 (93) : Beng L R Sup Vol 429 (F B), Mirza Himmut 
Bahadur v. Gnhindo Pandey. 

(1807) 7 Suth W R 67 (69), Phool Coomaree Jiehee v. Oofikar Pershad. 

Note 19 

1. (1902) 24 All 282 (284) : 1902 All W N 63, Shear aj Singh v, Kameshar 

Nath, 

(1013) 19 Ind Gas 399 (400) (Lah), Jhanda v. Budha. (Date of mortgage 
material for seeing whether suit barred by limitation. Decision in 
former suit as to date of mortgage is binding in later suit also as 
res judicata,) 

(1882) 6 Bom 54 (59), Manjunath Badrabhat v. Venkatesh Govind Shan* 
bhog , 

2. (1935) A I E 1985 Cal 664 (666) : 159 Ind Cas 637, Bir Bikram KisJwre v, 

Khaliler liahaman, 

(1934) AIR 1934 Pesh 64 (66) : 151 Ind Gas 236, Khan Muhammad Nawaz 
Khan v. Shii'a Rain Singh, 
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Similarly, a final decision between the parties to a proceeding (as for 
instance an application for execution) that it is not barred by limita. 
tion cannot be gone back upon in the subsequent stages of the 
proceedings.^ It depends on the facts and circumstances of eacli 
case whether the question of limitation is res judicata^ See also 
the Authors’ Civil Procedure Code, Second Edition, S. 11, Note 2B. 


(1936) AIR 1936 Pesh 9 (10) : 160 Ind Gas 448, Nand Ttam Shah v. Kabul 
Shah. 

(1901) 24 Mad 669 (671), Lakshwanan Chetty v. Kuttayan Ghetty, 

(1924) AIR 1924 Pat 122 (126) : 2 Pat 759 ;'T4 lud Gas 130, Jayo Makton 
V. Khirodhar Bam. 

(1932) A I R 1932 Sind 116 (119) : 20 Sind L R 91 : 140 Ind Gas 702, 
Kht'inchand v. Fakhruddin. 

(1922) 67 Ind Gas 66 (57) (liah), Kedar Nath v. Radha Kif^hen. 

(1928) 113 Ind Gas 92 (93) (Mad), Srirama Jiaghavachariar v. Narasama 
Naidii. 

(1899) 27 Gal 210 (213, 215), JIarendra Lai Roy v. Sham Lai Sen. (In this 
case, however, the question was hold not barred by res judicata as 
the parties were not the same.) 

[But see (1875) 23 Suth W R 257 (258), Kumecr Sirdar v . Asseeinood- 
decn Sirdar.] 

3. (1917) AIR 1917 Pat 158 (158, 159) : 45 Ind Gas 404, Janki Koer v. 

Bamvamal le Bamanaiijcar . 

(1883) 1883 Pun Re No. 143, Fatteh Muhannnad v. Lalji Mai. 

(1910) 8 Ind Gas 22 (24, 25) (Gal), Sripati Charaji v. Belchamhers. 

4. (1930) AIR 1930 Oudh 65 (67) : 5 Luck 458 : 124 Ind Gas 445, Driyhijai 

Singh v. Bhag loanda.^. 

(1925) A I R 1925 Nag 82 (89) : 22 Nag L R 67 : 80 Ind Gas 905, KhairuUa 
V. Dhanruinnal. 

(1935) A 1 R 1935 Oudh 198 (201): 10 Luck 606 : 153 Ind Gas 878, 
Ramayi'uja Bhan Bakhsh Singh v. Manraj Kuer. 

(1922) AIK 1922 Bom 118 (119) : 46 Bom 269 : 63 Ind Gas 844, Oulaypa 
Jludrappa v. Erava Basangowda. 

(1934) AIR 1934 Oudh 289 (291) *: 150 Ind Gas 947, Narottam Das v. AUl 
Chandra. 

(1925) A I R 1925 Oudh 462 (464) : 88 Ind Gas 810, Bihi Batul v. Kedar 
Nath. 

(1926) AIR 1926 Oudh 291 (293) : 1 Luck 171 : 93 Ind Gas 833, Raghubar 
Singh v. Gokaran . 

(1927) A I R 1927 Oudh 488 (489) : 105 Ind Gas 545, Mt. Fatima Bcgvm 
V. Ruin jit Khan. 

(1883) 6 Mad 237 (238) : 7 Ind Jur 191, GangatUara Band ithar v. Ralhabai 
Animal. 

(1937) AIR 1937 Nag 87 (87, 88) : 171 Ind Gas 460, Revansiddpa Appa v. 
.8 han kar A ppa G u r a ppa . 

(1910) 6 Ind Gas 746 (748) : 13 Oudh Gas 90, Kaniv Fatima v. Muhammad 
Jafrat Ali. 

(1903) 30 Gal 790 (793) : 8 Cal VV N 906, Sarat Chandra Dey Chowdhury v. 
Br oj e s linfari Dass% . 

(1867) 8 Suth \V R 141 (141), Bharutchundar Roy v. Issurchunder Sircar, 
(1870) 13 Suth W R 351 (352) : 4 Beng L R App 103, Syed Jaffur Hossein 
V. Sheikh Mahomed, Amir. 

(1901) 28 Gal 122 (126) : 5 Cal W N 80, Bholanath Dass v. Bra/ulla Natb 
K u ndu Cho wd hry. 

(1936) A I R 1936 All 21 (31) : 160 Ind Gas 394 : 68 All 313 (F B), Genda 
Lai V. llazari Lai, 

(1921) AIR 1921 Cal 606 (608) : 64 Ind Gas 694, Oovinda Nath v. Basirud^ 
din Mandal. 

(1930) AIR 1930 Cal 363 (354) : 127 Ind Gas 64, Basanta Kumari v. 
Tulsi Char an Ohose . 
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20. Consent decree for time-barred olaim. — Under Order 23 
Bale 3 of the Civil Procedure Code, where the Court is satisfied that 
the parties have entered into a lawful compromise, the Court is 
bound to record such compromise and pass judgment and decree in 
accordance with it. In such cases, the Court is not entitled to raise 
the question whether the claim is barred by limitation. The only 
question before the Court when a compromise is reported is 
whether the alleged compromise has really been entered into and 
whether it is a lawful compromise. The fact that it is based on an 
agreement to satisfy a time-barred claim will not make it unlawful 
within the meaning of Section 23 of the Contract Act.^ 

21. Admission on point of limitation — Effect. — In consider- 
ing the question whether a suit or other proceeding is barred by 
limitation, the Court will be entitled to take into account the 
admissions of the parties. But such admissions will be binding on 

(1935) AIR 1935 Cal 230 (231) : 155 Ind Cas 728, liafatiUla Farazi v. 
Kundarmal Agarwalla. 

(1935) AIR 1935 Cal 306 (307) : 156 Ind Cas 604, Boidya Nath Sil v. 
Bejoy Chandra Kundu. 

(1920) AIR 1920 Pat 570 (574) : 53 Ind Cas 85, Keaho Prasad Singh Baha- 
dur V. Ilarhans Lai. 

(1924) AIR 1924 Mad 673 (675) : 80 Ind Cas 103 : 47 Mad 641, Bajilayiri. 
pathy V. Bhavani Sankaran, 

(1920) AIR 1920 Pat 615 (616) ; 54 Ind Cas 933, Sobran Mahton v, 
Mt. Sibilas Kucr. 

(1927) A I B 1927 Ail 589 (589, 590) ; 102 Ind Cas 1 : 49 All 809, Mithu Lai 
V. Beojit. 

(1922) A I R 1922 All 100 (100) : 66 Ind Cas 751, Mahamadi Beyani v. 
llmda Bcyam. 

(1919) AIR 1919 Mad 197 (198) : 53 Ind Cas 862, Uydeen Itowther v. 

Abdul Oaffur liozather. 

(1928) AIR 1928 Mad 1052 (1063) : 116 Ind Cas 363, Lakshmanan Ohetty 
V. Palaniappa Ghi'lty. 

(1926) AIR 1926 Mad 177 (178) ; 91 Ind Cas 1017, Bhadrayya v. Jayya- 
raju. 

(1930) AIR 1930 Pat 330 (331) : 9 Pat 306 ; 125 Ind Oas 627. -Uul 
Krishna Ghosh v. Brindaban Naik. 

(1928) AIR 1928 Pat 471 (472) : 7 Pat 465 ; 112 Ind Cas 265, llicMiaram 
V. Pasupati Banerji. 

(1933) AIR 1933 Pat 210 (217) : 143 Ind Cas 642, Bansidhar Dhan Vhania 
V. JIazari Pam Marioari. 

(1924) AIR 1924 Mad 695 (696) : 80 Ind Cas 85 ; 47 Mad 618, Kalyani 
Pillai V. Thiruvenkaiasamy Iyengar. 

(1927) AIR 1927 Mad 149 (150) : 98 Ind Oas 702, Subbarayadu v. Bapayya. 

(1929) AIR 1929 Lah 334 (334, 835) : 119 Ind Gas 321. Parancju v. Hari- 
kishan. 

(1928) AIR 1928 Lah 653 (654) : 111 Ind Oas 808, Balia Bam v. IJiralal. 

(1933) AIR 1933 Cal 855 (856) : 149 Ind Gas 1017, Lalit Mohan Boy v. 
Sarat Chandra Saha. 

Note 20 

1. (1920) AIR 1920 P C 189 (139, 140) : 47 Ind App 200 : 56 Ind Cas 539 
(P C), Bamchandra Deo Qaru v. Chaitana Sahu. 

(1926) AIR 1926 Oudh 311 (318) : 92 Ind Cas 732, Chandoo v. M.urlidhar. 
(It is incorrect to say that where a compromise or confession of judg- 
ment prevents any consideration of legal bars, it is invalid on the 
ground that if the legal question had been gone into, a legal bar would 
have been obvious.) 
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the parties making them only where they are admissions of fad 
Admissions on questions of Imv will not bind the parties on whose 
behalf they are made. Thus, an admission of a counsel on a point 
of law as to limitation will not bind his client.^ 

22. Abandonment of plea of limitation. — See Note 17 ^inpra, 

23. Waiver of plea of limitation. — The Court is bound under 
this Section to dismiss a suit or other i)roceeding whicli has been 
instituted after the period of limitation although limitation has not 
been Bet up as a defence. Hence, it is not competent to a party to 
loaive a plea of limitation so as to absolve the Court from this duty.^ 

24. Contract or custom cannot override the statute.— Unrlor 
Section 28 of the Contract Act, an agreement which limits the time 
within which a party tliereto may enforce his rights by the usual 
legal proceedings in the ordinary tribunals is void. Hence an agree, 
ment which curtails the period of limitation provided by this Act, 
for any suit is void and such a suit cannot be dismissed although 
instituted after the period agreed upon, provided that it is instituted 
within the period i)rescribed by tlie law of limitation. But, wliere 
the agreement is to the effect tliat if no suit is bronglit witliin a 
certain time the right itself should cease to exist, it does not amount 
to an agreement to limit the time within wliich a right may bo 
(mforced and hence does not come witliin tlio mischief of the above 
BectionA Thus, a clause in a policy of fire insurance that if no suit 
is instituted within a particular period after the reicction of ilio 
claim by the insurance company all rights under the policy sliall be 
forfeited, is valid. Whether the effect of an agreement is to make 
the right itself cease to exist after a particular time, or wlietlior it 
is simply to cut down the period of limitation witliin wliich a suit 
to enforce the right may be brought, depends on the interprotatioii 
to bo placed on the terms of eacli contract. 

Note 21 

1. (1927) A 1 R 1927 L^ih 284 (285) ; 100 Tnd Cus833, FafrJi Ah v. Ahmad Fin. 

(18(37 ) 8 8uth W R 03 ((33), (Friindi'r Kani M ittnr v. Hamaarain Ihu 
Sircar. (^) vRb^nitnit-dobtoi:.s’ admission of debt and promiso to pa'- — 
l Ainitation for execution of decree.) 

(190(3) .10 (!al W N 959 (901), Haijnath nrunijocnlui v. Item Cliunder For. 
(AdinissioTi of Receiver that estate owes debt to a creditor — Effect <4.) 

Sec also Authors’ (3ivil Procedure Code, Second Edn., Order 3 Rule 4 Note 5. 

Note 23 

1. (1924) AIR 1924 Oiidh 127 (128) : 20 Oudh Cas 324 : 73 Ind Cas 127. 
SaniKL'l Burqc v. Improroaent 'rnist, liUclniov' . 

(1872) 18 Suth W R 497 (49S), Boy L 2 icJr}neeput Sinc/h Bahadur y . Moonslwc 
Jowaliur All, 

Note 24 

1. (1934) A I B 1934 Bang 15 (If.) ; 11 Bang 475 : 149 Ind Cas 15, A. K. Chose 

V. lieMancc Insurance Co. 

(1909) 2 Ind Cas 573 (583, 586) : 36 Cal 516, South British Fire and Marme 
Ins'nrance Co., New Zealand v. Braja Nath SaJi. 

2. (1927) A I E 1927 Bang 196 (196) : 5 Bang 208 : 105 Ind Cas 201, Vnirei sal 

Fire and General Insurance Co. Lid. v. Japan Trading Co, Lid. 
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Thus, in the undermentioned case^ the material words in a 
contract of insurance were ; “No suit shall be brought against the 
company in connexion with the said policy later than one year after 
tho time \vhen the cause of action accrues.’* It was held that 
although interpreted literally, the above clause might come within 
the provisions of Section 28 of the Contract Act, the terms used in 
iUi insurance contract must be interpreted with reference to the 
object and exigencies of insurance and that so interpreted, the above 
words meant that after the specified period of one year, the right 
under the contract itself should come to an end and that, therefore, 
the clause in question was valid. 

An agreement to extend the period of limitation is not governed 
by Section 28 of the Contract Act. But, such an agreement would 
come within the provisions of Section 23 of the Contract Act as 
tending to defeat the provisions of the Limitation Act and would 
therefore be void.'* Similarly, an agreement not to plead limitation 
would be void under Section 28, Contract Act and cannot bo relied 
upon in answer to a plea of limitation.^' 


(]9‘2G) A I R 192G Rang 3 (4) : 3 Rang 383 : 91 Iml Cas G22, G, Uainey v. 
Burmah Fire and Marine Inmranoe Go. hid. 

(1914) A T R 1914 Bom 225 (220) : 38 Bom 344 : 21 Ind Cas G94, Baroda 
Spinnin(f and Wearing Co. Tdd. v. Satyanarayan Ma>rine and Fire 
Insurance Co. Idd. 

(1924) A 1 R 1924 Cal 18G (187) : 80 Lid Cas G37, Girdharilal II anuvuin 
Ijiix V. Faglc Star and> British Dominions Insurance Co, Idd. 

9. (1912) IG Ind Cas 1001 (1001) (Bom), Hirabhai Naroiatndas v. Manufac- 
turers Life Insurance Go* 

}. (18G9) 4 Bong L R 101 (105) : 13 Suth W R 44 (PB), Krishna Kauial Singh 
V. IfiriL Sirdar. 

(187;')) 20 Suth W R 395 (397), Lalhx Itam Sahoy v. Dodraj Malito, 

(1872) 17 Suth \V R B9G (398), Bihee M elieroonnissa v. lianec liowshun 
Jcdian, 

(1925) A I R 1925 Oudh 502 (503) : 27 Oudh Cas 318 : 85 Ind Cas 280, 

Pherai V. J'ndai Pam. 

(1917) A I R 1917 JAR 132 (134) : 44 Ind Cas 570 : 3 ILt L Jour 132, 
M id napnre Zamindary (Jo. Lid. v. Deputy Couifnissioner of Man- 
hhfcrn. 

(1932) A I R 1932 All 273 (281) : 54 All 573 : 138 Ind Cas 5B3 (P B), 

Gobar d han Das v. I)an Dayal. 

( 191 :}) 1 8 Ind Cas 595 (590) (Oalj, Khct.ra Mohan Chatter jee -v. Mohim 
C h undr a Das. 

(1923) A I R 1923 All 1 (3) : 69 Ind Cas 981 : 45 All 27 (P B), Shib Dayal 
\. M cherhan . 

(1930) 104 Ind Cas 41G (417) (Cal), Sarada Prasad Chose v. Jiokeya Khatun 
Bibi. 

(1894) 1894 All \V N 78 (79), Dehi Char an v. Bari Bahu. 

5. (1917) AIR 1917 Mad 892 (894) ; 35 Ind Cas 575 : 40 Mad 701, Pama- 
murthy v. Gopeiyya. 

(1849) 5 Moo 'ind App 43 (TO) ; 7 Moo T C 85 : 14 Jur 253 : 1 8ar 894 (P C). 
The Fast India Co. v. Oditchurn Paul. 

(1917) A I B 1917 Pat 132 (134) : 44 Ind Cas 570 : 3 Pat L Jour 132, 
Midnapore Zamindary Co, v. Deputy Commissioner of Manbhuni. 

(1920) AIK 1920 Pat 280 (281) : 54 Ind 'Cas 36, ChaturbJmj Sahaij v. 
Md. Habib. 

(1926) A 1 E 1926 Oudh 311 (312) : 92 Ind Cas 732, Chandoo v. Murlidhar. 

(1915) A I E 1915 Mad 979 (980, 981) : 21 Ind Cas 24 : 88 Mad 374, Sita- 
rama Chetty v. Krishnaswaviy Chetty, 
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Note 26 


Under Section 63 of the Contract Act, it is open to the promisee 
under a contract to extend the time for the performance of the 
promise by the other party. Such an agreement is not one to extend 
the period of limitation applicable to a suit and its validity is not 
therefore affected by Section 23 of the Contract Act.^ 

Entries in a loajih^ul^arz cannot override the law of limitation.^ 

25. Estoppel against pleading limitation. — As seen in 
Note 2 antey this Section makes the question whether a suit has been 
instituted after the period of limitation a material question in every 
case. Hence, the effect of the Section is to confer on every person 
against whom a suit has been instituted the right of contending 
that it has been instituted after the prescribed period of limi. 
tation and he cannot be estopped from raising such a contention,^ 
the principle being that there can be no estoppel against the 
statute. Thus, it is open to a defendant to plead the bar of limita. 
tion even though the delay in the institution of the suit has been 
due to his own conduct in having made the plaintiff waste his time 
in fruitless inquiries and negotiations.^ 

26. Proceedings to which Section applies. — The Section 
applies to suits, appeals and applications for which a period of limita. 
tion is prescribed by the first Schedule to the Act. It has been seen 
in Note 31 to the Preamble that while the Act applies to all suits 
and appeals, it only applies to such applications as are made under 
the Civil Procediu'e Code. A proceeding which does not fall v/ithin 
any of these categories is not subject to any period of limitation 
under this Act.^ But the maintainability of such proceeding may, 


6. (1927) AIK 1927 All 451 (452) : 101 Tnd Cas 643 : 49 All 699, Ju.jal 

K {shore v. Chari d Co. 

(1917) A I R 1917 Mad 539 (540, 541) : 39 Mad 129 : 32 liid Cas 869 (F B), 
Annamalai Chetty v. Velayuda Nadar. (Suit on promissory note 
jiayable on demand — Collateral agreement postponing time for pay* 
ment.) 

7. (1904) 26 All 337 (341) : 1 All L Jour 48 : 1904 All W N 39, Jai Bam v. 

M akiinda. 

Note 25 

1. (1932) AIR 1982 All 273 (281) : 54 All 673 ; 138 Ind Cas 683 (F B), 

Oobardhan JJas v. Dau Dayal. 

(1921) A I R 1921 Bom 252 (255) : 45 Bom 955 : 61 Ind Cas 70, MtiUa 7 ivial 
V. Budhutnal. 

(1918) AI R 1918 Mad 94 (96): 43 Ind Cas 6, Abdtilla Koya v. K. Kanaran. 
(1915) AIR 1915 Mad 244 (246): 24 Ind Cas 507, Sita Rama Chetty v* 
K ris h n asam y Chetty. 

[But see (loio) AIR 1919 Cal 261 (263) : 53 Ind Cas 111, IJaridas 
Basak v. Raj Kumar Dey. 

(1906) 10 Cal W N 969 (961), Baijnath Ram Goenka v. 
Chunder Bose,'] 

2. (1923) A I R 1923 All 22 (23) : 68 Ind Cas 981 : 45 All 43, Jugal Kishore 

V. G. I. P, Ry. Co, 

(1900) 2 Bom L R 407 (409), iStfarom Raghunaih Kulkarni v. Naro Qovind 
Kulkarni. 

Note 26 

1. (1917) AIR 1917 Low But 17 (17) : 38 Ind Cas 563, K. Hill v. M. 

Orcenherg, 
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in certain cases, be affected by the fact that a stiii to o})tain the same 
relief would have been barred by limitation at the date of the 
institution of such proceeding. The question whether a proceeding 
is so afi'ected depends on the facts and circumstances of each case. 
Thus, although an application by the liquidator of a company for an 
order under Section 186 of the Companies Act for the recovery of 
money due from a contributory may neither be a ‘"suit” nor an 
application to which the first Schedule of the Act applies and may 
be free from any bar of limitation directly, yet such application will 
not be maintainable if at the date of the application the recovery of 
the sum by suit is barred by limitation. The reason is that in view 
of the place and context in which the words “money due" occur in 
Section 186, they must be confined to money due and recoverable in 
a suit by the company and they do not include any moneys which 
at the date of the api)li cation under the Section could not have been 
BO recovered.^ 

Similarly, an application by the Official Assignee under Section 7 
of the Presidency Towns Insolvency Act for the recovery of money 
due from a debtor to the insolvent's estate, though not a “suit" is 
equivalent to a suit for purposes of limitation.^ In other words, such 
application must fail if a suit for the recovery of the money is barred 
by limitation at tlie date on which the application is made. The 
principle seems to be that, when the law dispenses with the neces- 
sity of filing a suit and enables moneys to bo recovered by summary 
jrroceedings, although such proceedings may not be directly governed 
by any period of limitation, the law must be deemed to intend that 
such proceedings will lie only in respect of moneys the recovery 
of which by suit is not barred by limitation. Where the normal 
remedy for the recovery of moneys is by suit and the law provides a 
summary and concurrent remedy by means of an application, it can- 
not be the object of the law to make it possible to recover by the 
summary proceeding money tlie recovery of which by a suit is barred 
by limitation.'^ 

But, the liability of a contributory to pay the money due on 
shares in a company in liquidatioa is a statutory liability under Sec- 
tion 156 of the ComiJanies x\ct and although a suit for such money 
may be barred by limitation under Article 112 of the Limitation Act, 


2. (1933) AIR 1983 P C 68 (65, 66) : 142 Ind Cas 7 : 54 All 1067 : 60 Ind 

App 18 (P C-), Jlansraj Gupta v. Dchra Dun M.ussoor'ie Electric 
Tramway Co. Idd, 

(1924) AIR 1924 Lah 58 (54) : 4 Pah 109 : 74 Ind Cas 600, Sri Narain v. 
L iri uidaior, V n i o n Ban k of India. 

3. (1936) AIR 1986 Mad 778 (779) : 164 Ind Cas 660 : 59 Mad 1020 (F B), 

Muthusamy Chetty v. Official Aasiffnee, Madras. 

See observations in (1938) AIR 1933 P C 63 (65, 66) : 142 Ind Cas 7 : 54 
All 1067 : 60 Ind App 13 (P C), IJansraj Gupta v. Dchra Dun Mus- 
saorie Electric Tramtoay Co. Did. 

LSee also (1936) AIR 1936 Mad 778 (779) : 164 Ind Cas 660 : 59 
Mad 1020 (F B), Muthusamy Chetty v. Official Assignee, 
Madras.'] 


Section 3 
Note 26 



218 Dismissal of suits instituted after limitation 


3eotioa 3 
Note 26 


the liability under Section 156 can be enforced against him,^ 

As seen in Note 31 to the Preamble, the Act does not apply to 
all applications under the Civil Procedure Code. For example, it 
does not apply to applications to the Court to do anything which the 
Court can do of its own motion and for which no application is 
necessary.^ Thus, an application for the amendment of clerical and 
arithmetical errors in judgments and decrees is not subject to any 
period of limitation, it being open to the Court to amend such errors 
S'lw motii? Similarly, the i)owers of revision of the High Coiu’t 
under Section 115 of the Code can be exercised by it without any 
application by the parties and hence, there is no period of limitation 
for such application.^ But, where the matter rests with the discre. 
tion of the Court, the fact that there has been undue delay in 
approaching the Court will be a factor for consideration by the 

5. (1910) A T K 1910 All 317 (318) : 35 Ind Cas 159 (100) : 38 All 317, Jaijan. 

naf Ji Prcisad v. U. P. Flour <C* Oil Mills Co. Ltd, 

G. (1924) AIR 1921 Lah 331 (333) : G9 Ind Gas 103, PirtJii Nath v. liashc- 
shar Nath. (Power of Insolvency Court under Seetiou 37 of tho 
l^roviiieial Insolvency Act, III of 1907 to set aside alieiiatioii.) 

(1895) 22 Cal 425 (431), Pirarka Nath Misscr v. Barinda Nath Misscr. 

(Application for ])artition under preliminary decree for partition.) 
(1900) 30 Bom 115 (121) : 8 ]>om L R 218, Balaji \\ Kushaha. 

(1883) 7 Bom 31G (322) : 7 Ind lur 009, Tshvw,rdas Jatijirandns v,. Dnsihai. 
(Application for passing judgment in terms of a war'd wliicdi had In'cti 
filed not governed by Article 178 of Act of 1877 (now Article 181). ) 
(1880) 8 All 519 (533) : 1880 All \V N 182, Dhan Singh v. Basant Singli. 
(1921) A I R 1921 Lah 553 (551) : 75 Ind t^a.s 995, Paryai Sivgh v'. KunB 
la!. (Ccairt c.'in take action under Section 53 of the l^rovineial 
Insolvimcy Act at any time daring pendency of proceedings wheui a 
transfer open to objection under the said Section i.s brought to its 
notice by an application mad(‘ to it by a creditor of the insolvent,) 
(1881) 1 ATad 172 (173), Kylasa (lonndan v. Baonasaiini Ayyan. 

(1882) 0 Bom 580 (587) : 7 Ind Jur 35, Vithal J anardan v. Vithoji) ai^ 
.1 'nflajirar. (Article 178 of Act of 1877 (now Article 181) does lu't 
apply to ap|)lioation for certificate of sale.) 

7. (1S8()) 8 Ail 519 (533, 534) : 188G Ail W N 182, Dhan Singh v. Basant 

Singh. 

(1887) 9 All 364 (3G5) : 1887 All W N 79, Darho v. Koshn Rai. 

(1885) 7 All 270 (280) : 1885 All \V N 13, Raghnnaih Das v. Ra.j Kuoiar. 
(1929) A I R 1929 All 337 (337) : 51 All 672 : 119 Ind Gas 287, Jlukinn 
Singh V. Snra.j Pal Singh. 

(1927) A I R 1927 Rang ft? (57) : 4 Rang 947 : 9S Ind Gas 799, Aft. Sara Hi 
V. J I amid Kassim. 

(1929) A 1 R 1920 Gudh 223 (224) ; 91 Ind Cas 29, Jwnnohan Sin.ih v. 
Sitapafra-m. 

(1921) A I R 1924 Oudh 4.08 (109) : 80 liid Ga.s 833, Shro Dharshan Singh v. 
Mata Din Singh. 

(1897) 1897 Pun He No. 12, IPridas v. Giirdatta. 

(1929) AIR 1929 Oudh 385 (387) : 118 Ind Cas 753 : 4 Luck 5G2 (F B)^ 
M aha nil’ d Rasa v. Ram Saroop. 

(1929) A I R 1929 Nag 34 (3G) : 115 Ind Cas IGl, Mt. Dhannahai John v. 
Koshrichand Johri. 

8. (1922) A I R 1922 Pat 525 (526) : 1 Pat 232 ; G5 Ind Cas 122, Rant Prasad 

Rai V. Mahesh Kant. 

(1930) AIK 1930 Oudh 401 (401) : 1930 Cr C 941 : 126 Ind Cas 395 : 31 Cri 
L lour 1012. Shah Naim Afa v. Emperor . 

(1933) AIR 1933 Pesh 51 (52) : 114 Ind Cas 482, Glmlam Rasul v. Sainuyi- 
dar Shah, 
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Couvt.® Thus, although there is no period of limitation governing an 
application for revision, the High Court will refuse to interfere 
where such application has been made after an undue delay. 

27. Applicability of Act to arbitration proceedings.— The 

Act only apjdies to suits, appeals and certain applications to C(yurt^. 
As arbitration proceedings do not come witliin any of these catego- 
ries, the Act does not directly apply to thern.^ But in making their 
aAvard it is the duty of the arbitrators to have regard to the provi- 
sions of tlie law of limitation and not to allow claims which are 
barred under such law.“ Where the arbitrators have failed in this 
respect and the error is apparent on the face of the award, the 
award can be remitted to the arbitrators for re-consideration.^ 


9. (1923) AIR 1928 Nag 109 (110) : 67 liid Cas 810, Udajiram v. Tlajc* 
shwar, 

(1928) A I R 1928 Nag 149 (149) : 109 Ind Cas 727, IJdajiram v. Bajcswar 
Triinhuk Jlan, 

[*SA’c also (1924) AIR 1924 Rang 46 (45) : 79 Ind Cas 441, Mauno 
Hman v. Ma S/iiN.] 

10. (1933) A I R 1933 Lah 175 (17G) : 142 Ind Cas G87, Kailash & Bros. v. 
Burg a Prasad. 

(1922) AIR 1922 .Mad 63 (64) : 65 Ind Cas 732, Y agjiasami Iyer v. K. 
Ghidavtharanafha M udaliar . 

(J921) A I R 1921 Oudh 141 (142) : 24 Oudh Cas 282 : 64 Ind Cas 303, 
'Maliabali Per shad v. Balldiaddar Smgh. 

(1923) A I R 1923 Oudh 272 (272) : 77 Ind Cas 115, Binda Prasad v. Bana- 
rsi Das. 

(1925) A 1 R 1925 Ondh 608 (608) : 86 Tnd Cas 329, Mahaden Prdsad v. Mt. 
(laneshi. 

(1933) A 1 R 1938 Pat 582 (582) : 147 Jnd Cas 200, Kes]io Prasad v. M ohcn- 
dr a Prasad. 

(192()) A I K 1926 Nag 65 (65) : 89 Tnd Cas 9H'^, lJdairamv. Thakvr Prasad. 
(1929) A I R 1929 Oudh 883 (388), Jagannath v. Bikarmajit Singh. 

(1930) AIR 1930 Oudh 496 (496) : 128 Ind Cas 789, llamiduhiissa v. 
Mohamynad Anwar. 

(1926) A I R 1926 All 577 (578) : 96 Ind Cas 877 : 27 Cri L Jour 1021, 
Bnijwror \ . Bainnarain. 

(1926) A I R 1926 All 767 (768) : 27 Cri L Jour 1132 : 97 Ind Cas 052 : 49 All 
228, Haw I>eo Singh' v. Ewyeror, 

(1928) A 1 R 1928 Mad 52B (580)*: 51 Alad 672 : 110 Ind Cas 68, Muthu 
ChcHiar v. Narayanan. 

Note 27 

1. (1029) A 1 R 192!) V C 101! (105, 107) : 115 Iiul Cas 719 : 5C Tnd App 129 : 

50 Cal 1048 (P C), Itamdiitt lUinikisscn Datis v. K, l>. Sast^onit & On. 

2. (1029) A 1 R 1929 P 0 103 (105, 107) : 115 Ind Cas 713 : 50 Iiid App 12,8 : 

50 Cal 1048 (P C), Haindntt llaiiihissi'ti, v. li. ]J. Sassoon &, Co. 

(1883) 1883 Bom P J 339, Uabaji v. K a fin. 

[See (1892-189G) 2 Upp Bur Rul 9 (10), Ma Min Ku v. Maung Tha 
Nyiin.'] 

-s (1931) AIR 1981 Mad 619 (624) : 188 Ind Cas 522, Alagayya Chcttxar v. 
C kidambaraw Ghcttiar . 

(1897) 24 Cal 469 (478), Saturjit Bertay Bahadur Said v. Didhin (In lab 
Koer. (In this case, it was held that the award was not vitiated b}" 
any error apparent on the face of it.) 

(1897) 1897 All W N 162 (163). liam.jatan Itai v. Sheohalak llai. 

(1026) AIR 1926 Sind 209 (211) ; 19 Sind 1. R 24 ; 95 Ind Gas 750, 

OjffLcial Beceirer v. Kersojidas Mavji. 
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Where A and B enter into an agreement to refer future disputes 
that may arise out of a contract to arbitration, it has been held 
that after the expiry of limitation for a suit for the enforcement of 
the claims arising out of the contract, there would be no subsisting 
differences which could be referred to arbitration and that a reference 
to arbitration under such circumstances is invalid.^ 

After a suit is referred to arbitration by order of the Court, the 
Court has no power to dismiss the suit as barred by limitation.^ 

28. Inherent power and limitation. — As seen in Note 
ante, the Court has no inherent power to relieve against the bar of 
limitation. As the Court can exercise its inherent power of its own 
motion, an application to the Court to exercise its inherent power is 
not governed by any period of limitation.^ As to whether the Court 
has inherent power to act in any particular case depends upon tho 
question whether any detinite remedy is provided for governing such 
cases. The general principle is that where the law provides a defi. 
nite remedy in regard to any matter, the Court has no inherent 
power in re.sj)ect of such matter. Hence, a person who has failed to 
avail himself of a definite remedy provided by law within tho 
prescribed period of limitation, cannot invoke the inherent power of 
the Court. ^ Further, as it is discretionary with the Court to exercise 
its inherent power, it can refuse to do so if there has been undue 
delay in invoking such power. 

4. See (1929) A I R 1929 Sind 55 (58) : 107 Iiid Gas 435, Utiamchand Brijlal 

V. Balmokand, 

[But see (1927) A I R 1027 Sind 177 (181) : 100 lud Cas 890, Bal- 
viokand v. Utiamchand Brijlalk] 

5. (1897) 1897 All W N 1(>2 (103), liamjatan Rai v. SheohalaU Rai. 

(1806) 1 Agra Rev 53 (54), A?neen Ghnmd v. Mendhao Khem, 

(1875) 1875 Pun Re No. 2, Skama v. AHin. 

ISer. (1881) 1881 All W N 17 (18), Jagmandar Das v. Piare Lai, 
(1871) 3 N W P 11 G R 177 (178), Monoicar Khan v. Abdonllah 
Khan, (VVlK'rc the rcferejice to arbitration has fallen through, 
the Court regains power to go into the question of limitation.)] 

Note 28 

1. (1927) A I R 1927 All 139 (441) : 101 lad Gas 676 : 49 All 592, Chandra 

Shekhar v, Aniir Leg am, 

2. (1935) AIR 1935 Cal 33G (337) ; 150 lud Gas 12G: 62 Cal 61, SaraUhandra 

Sen V. Mritimjag Ray. 

(1931) AIR 1931 Cal 319 (320) : 129 Ind Cas 778, Madka Ham Gaonhiira 
V. Mt. Tupnn Rubhani. 

(1925) A I R 1925 Lah 32l {ym) : 86 lud Gas 256, Firm Duni Chand- 
(j-oJeaL Chand v. Lritani Das. 

(1933) AIR 1933 Mad 258 (269) : 143 Ind Cas 240, Sundarem hjer v. 

Subba Rao. 

(1924) AIR 1924 Rang 274 (275) : 82 Ind Cas 418, S. G. M. Samson v. 
Siivaran. 

(1932) AIR 1932 Oudh 220 (222) : 138 Ind Cas 149, Jafimohan Tetrari v. 
Mahadeo Prasad. 

(1928) AIR 1928 Nag 91 (92) : 23 Nag L R 183 : 107 Ind Gas 193, Saha v. 
Day a/ am., 

(1927) AIR 1927 Nag 197 (198) ; 101 Ind Gas 320, Sahuddin v. Pundiik. 

3. (1925) AIR 1925 All 236 (237) : 84 Ind Cas 740 : 47 All 304, Imiias-id- 

nissa v. Chut tan Lai. 
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29. Set-off and counter-claim — Limitation. — A claim of set. 
off bv the defendant to a suit is not a proceeding to which this Act 
applies and hence is not directly subject to any period of limitation. 
But whether a set-off can be claimed may depend in certain cases 
on the question whether a suit for the amount sought to be setoff 
would have been barred by limitation. Thus, a legal set-off cannot 
be claimed unless a suit for the amount sought to be set off would have 
been within time at the date on which tlie suit wherein the set-off 
is claimed was filed. ^ But there is a conflict of decisions w'hether 
an equiUihle set-otY can be claimed wdiere a suit for tlie amount 
claimed would have been barred by limitation." 

Counter-claim : Where the defendant in a suit makes a 
counter-claim against the plaintiff, such counter-claim virtually 
amounts to a suit and hence can be made only where at the date 
Avhen it is made an independent suit for the amount claimed would 
have been in time.'* Thus, in the case of a set-off’, the date with 
reference to which the test of limitation is applied (in cases in which 
such test is applicable) is the date of the institution of the suit 
wherein the set-off is claimed ; whereas in the case of a counter- 
claim, the date with r(fference to which limitation is determined is 
the elate on which the written statement making the counter-claim 
is filed. 


Note 29 

1. (1930) 12*2 Iiid Cas 490 (490) (Lab), F irni BChavibar Das-Mid lUij v. Firm 

Salifi liarn-Binclra Ban. 

(19*21) AIK 1921 Cal (37 ((>8) : 48 Cal 817 : 06 Ind Gas 209, Narendra Lai 
V. Taruhala Bassi. 

[Ser also (1921) A I K 1921 Mad 088 (088) : 02 lud Cas 852, Suhraya 
Bkandary v. ,1 anardayia Bkandary .'] 

2. (1920) AIK 1920 Pat 77 (79) : 90 lud Cas 785, Nathan Prasad Shah v. 

Ka’i Prasad Shah, (A time- barred debt may be claimed l)y way of 
equi table set-(dT.) 

(1925) A I K 1925 Cal 1140 (1140) ; 88 Ind Cas 090, Abdul Majid v. Kulsam 
Biln. (Do.) 

(1907) 12 Cal W N 00 (02), Gajadhar Mahto v. Baghubar Gopr, (Do.) 
(1882) (3 Bom (328 (039), M criranji llormusji v. Ilustfnnji Burjnrji. (Do.) 
[Contra (1919) A T K 1919 Cal 910 (9J7) : 47 Ind Cas 938, Kanailal 
Kundu V. A^itya Saran M ukerjee. 

(1917) A I K 1917 Mad 258 (259) : 32 Ind Cas 80 : 39 Mad 939, 
Vyraran (Jhciiij v. Naiaraja Besikar, 

(1885) 7 All 284 (287) : 1885 AH W N 40, Pragi Lai v. MaxivelL] 

3. (1925) A I R 1925 Nag 445 (447) ; 89 Ind Cas 371, Beni v. Bisan Bayai. 
(1920) A 1 K 1920 Mad 819 (821) : 42 Mad 873 : 53 Ind Cas 234, Narasvmha 

Bao V. Srinivasa J anannath Ban. 

4. (1934) AIK 1934 All 427 (428) : 150 Ind Cus 105 : 56 All 821, Bharata v. 

Chet Bam, 

(1921) AIK 1921 Cal 07 (68) : 48 Cal 817 : 00 Ind Cas 209, Narendra Lai 
V. Taruhala Bassi. 

(1923) AIK 1923 Bom 113 (118) ; 77 Ind C las 943, Najan Ahmed ilaji AH 
V. Saleinahomed Beermahovicd, 

(1898) 1898 Pun Be No. 53, Soh na V. Nand Buxin. 

<1917) AIR 1917 Mad 2fj8 (959) : 32 Iiul Cas 80 ; 39 Mad 939. Vtjraran 
Chetty V. Nataraja Desikar. 

(1885) 7 All 284 (287) ; 1885 All W N 40, Prayi Lai v. MarwcU. 
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Note 31 


30, Insolvency proceedings and limitation. — A debt which 
is not barred by limitation on the date of adjudication is provable 
in insolvency, although it may be barred on the date of the proof.' 

An application by a creditor under the Provincial Insolvency 
Act to be brought on the schedule of creditors is not governed by 
any period of limitation. But such applicaticm may be refused on 
the ground of undue delay on the part of the creditor.^ 

An application by the Official Assignee under Section 7 of the 
Presidency Towns Insolvency Act for the recovery of moneys due to 
the estate of the insolvent is not a suit, l)ut cannot be allowed if at 
the date of the application a suit for the recovery of the moneys 
would have been barred by limitation.'^ 

As to whether the period during which insolvency proceodin-^s 
are ponding against a person can be deducted in calculating tJie 
period of limitation for suits and other proceedings by or against 
such person, see Notes under Section lo infra. 

31. Plea of exemption from limitation. — Order 7 Eulc 6 
of the Civil Pj’ocedure Code provides that where a suit is instituit^d 
after the prescribed period of limitation, the plaint should show the 
ground upon which exemption from the bar of limitation is claimed, 
lienee, where the allegations in the plaint show that the suit lias 
boon instituted after the i>eriod prescribed by the first Schedule 
and the plaintiff relies on the lu'ovisions of any of the Sections from 
4 to 25 of tliis Act as saving his suit from the bar of limitation, the 
plaint its(df must show tlie ground on which such exemption is 
claimed.^ Where the plaint does not comply with this requisite, it 


[But see (1919) AIR 1919 Cal 910 (917) : 47 Ind Gas 93S, Kano.i 
fail Kiinda w Nilifa Saran Mnkerjnr. (Claim which li;is 
l)arri*d by limitation at the time of hling of the wriOiMi 
statomi'iit in a Kuit is not a debt k'^allv recovorabU* I)}' (lie 
(icffaidjirit from plain tifT and cannot therefore be allowed to U: 
set of!.)] 

Note 30 

1. (192-1) A I R T92;l Oudh 3f.l (352) : 75 Ind Cas 790, Jjas nusain v. 

Ijcichman I>(is. 

(19-25) A T R 1925 Pat 43S (440) : i Pat 128 : 85 Ind Cas 548, Babu Lai 
Salni Y. Krishna Prashad. 

(1920) A I R 1920 Ondh 021 (021) : 98 Ind Cas 74 : 2 Luck 201, Damodar 
Das V. If amid til Bahmati. 

2. (1927) A I R 1927 Rang 20H ^205) : 5 Rang 884 : 104 Ind Cas 810, Jhan 

Bahadur Sinrih v. Bailiff of the District Court of 'Ihmngno. 

3. (1930) A I R 1930 Mat] 778 (779) : 104 Ind Cas COO : 59 Mad 1020 (F B). 

M uthuswatni Ghetty v. Official Assig^iee, Madras. 

Note 31 

1, (1910) 7 Ind Cas 455 (457) : 34 Bom 540, Gulani Hussain Tayahali v. 
M uhaniadali Ibrahim ji. 

(1904) 31 Cal 195 (201) : 8 Gal W N 108, Jogeshtoar Roy v. Eaj Narain 
Mitter, 

(1895) 22 Cal db2[iiotG), Administrator -General of Bengal v. Ghunder Cant 
Mookerjec. 

(1933) AIR 1933 Lah 491 (492) : 145 Ind Cas 348, ML Umri v. Kalu. 
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must be rejected under Order 7 Buie 11 of the Code^ and the 
plaintiff cannot be allowed to rely on any ground not shown in his 
plaint as saving his suit from the bar of limitation.^ But the Court 
ean allow the plaint to be amended by including such ground of 
exemption.'* As to when such amendment can be allowed, the 
matter is within the discretion of the Court. ^ Generally speaking, 
a ])laintiff will not be allowed to plead a ground of exemption at a 
late stage of the proceedings where such ground raises new questions 
of fact and cannot be disposed of on the facts before the Court. 

(19‘29) A I R 1920 Lah 266 (266) : 118 Ind Gas 529, Faliuvial v. Ghuyini 
Lai. 

(192*2) A I R 1922 Lah 89 (40) : 3 I.ah 233 : 69 liul Gas 419, Uttam. Ckanci 
V. Mt. Thahar Deri. 

(1909) 4 Irid Gas 902 (906) : 1910 Pun Ro. No. 43, Abdul AH v. Von Gold- 
stein. (if eld that in this case, the plaint did make the intention of 
the plaintiff chair, viz. the intention to rely on tlic alleged acknow- 
ledgments which saved the bar of limitation.) 

(1909) 4 Ind Gas 923 (924) (Lab), Alt. Gaiihar iJibi v, Gbulaui Mnliommad. 
(1933) AIR 1933 Mad 675 (677) ; 145 Ind Gas 933, Uarnasiearuy v. 
Palaninjypa, 

(1919) AIR 1919 Tslad 332 (333) : 52 Ind Gas 243, Mar udai M u thirian v. 
(.' Ji i ?i n ah a )in u Af u t b ir ian . 

(192 )) A I H 1924 Nag 80 (80) : 69 Jnd Gas 554, Vithoha Yadeo v. Surya- 
bhan. 

(1921) AIR 1921 Nag 94 (95) : 59 Ind Gas 709, Jayo v. Mahaden. 

(1921) A I R 1924 Pat 806 (806) : 78 Ind Gas 919. Chatter dhari Mahio v. 
Nasib Sinyh. 

(1911) A 1 R 1914 Sind 70 (73): S Sind L R 69 : 27 Ind Gas 344, Gulrajinal 
V. J ‘amanmal . 

2. (1923) A T. R 1923 Nag 30 (31), Sa^ralraui v. Gancsk lull. 

3. (1910) 8 Ind Ca.s 999 (1,011) : 1910 Pun Re No. 97, Nihal Devi v. Kishorc 

Chand. 

(1922) A I R 1922 Lah 39 (40) : 3 I.ah 233 : 60 Ind Gas 419, Uttayu Chand 
V. Ml. Thahar Devi. 

(1914) A I U 1914 T;ah 337 (338) ; 1914 Pun Re No. 83 : 26 Ind Gas 441, 
Golnnda Alai v. Ann la. 

(1907) 17 .Mad I; nonr 281 (282), J nyannadha Jiao v. Sesliayya. 

[See (1917) A I R 1917 IMad 845 (845) : 36 Ind Gas 593, Nayendran 
Chetty V. K npimvaiuy Ayen. (Objection that the plaintiff did 
not set out the ground of exemption from limitation will not 
be allowed to be taken in revision in the High Court.)] 

See also cases in Foot-Note (1) above. 

•i, (1909) 3 Jnd Gas 159 (160) ; 34 Pom 250, Gunnaji v. Makanjt. 

(1886) 1886 Bom P J 169, Gangabai v, Venkaji. * 

(1918) A I R 1918 Lah 220 (220) : 46 Ind Gas 495 : 1918 Pun Re No. 102, 
liavisukh Ikis v. Ghulam AliOiaininad , 

(1927) AIR 1927 IMad 504 (505), V nsudera Nayndu v. Vejikalakshrni 
Arnynal. 

(1918) AIR 1918 Mad 1200 (1200) : 38 Ind Gas 720, Muihiah Chettiar v. 
C hithamharam C Hetty . 

(1910) 7 Ind Gas 797 (797) (Mad), N athamnri Narayana lyenyar v. Bala- 
s uhramaniya I yer . 

(1920) AIR 1920 Nag 200 (202) : 16 Nag Ij R 198 : 50 Ind Cas 920, Tck- 
chand v. Mt. Patto. 

(1935) AIR 1935 Oudh 601 (503) : 158 Ind Cas 267, Gappoo Suiyh v. liar 
Char an. 

5. See Civil Procedure Code, Order 6 Rule 17. 

C. (193-1) AIR 1934 P G 208 (210) : 151 Ind Cas 45 (P C), Kalyan Mai v. 
Ahmed Uddin Khan. 


Section S 
Note 31 
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But, where the questions raised are capable of determination on the 
facts before the Court, the point can be allowed to be raised at any 
stage.^ 

The Court has also power to allow an amendment of the plaint 
by introducing an additional ground of exemption or substituting 
a new one.^ 

As to whether a plaintiff who has relied on one ground of 
exemption in his plaint can raise another ground at the trial without 
an amendment of tlie plaint, see the Authors’ Commentary on the 
Civil Procedure Code, Order 7 Kule (>, and the undermentioned cases/*^ 

The requirement of Order 7 Eiile 6 that the plaint should 
contain the ground of exemption from limitation only applies to 
cases in which the suit appears prima facie to be barred by limita- 
tion on the allegations of the plaint itself, and not where the bar 
appears only during the course of the trial. In such cases the failure 
of the plaintifT to plead in his plaint exemption from the ordinary 
rule of limitation will not preclude him from raising such point at 
the hearing. Moreover, to satisfy the provisions of Order 7 Eulo 6, 
it is sufficient if the plaint on the face of it shows the ground of 
exemption ; it is not necessary that the ground of exemption should 
be set forth in explicit terms. 


(1908) 31 Mad 540 (543) : 4 I. C. 1131, Krishnamachariar v. Kup'pammal. 
(1923) A I R 1923 Ijah 045 (046) : 82 Ind (.’as 91, Ham v. daman Jimn. 

7. (1931) A I K 1931 Cal 670 ((i71) : 132 Ind Cas 684, Jfari Char an Bhvnya v. 

Kainai Kumar i Daai. 

(1918) AIK 1918 Mad 238 (239) : 44 Ind Cas 466 ; 41 Mad 446, Palana 
appa Ghcttiar v. V ccrappa Ghcttiar , 

[Sc'c (1927) A I R 1927 Bom 398 (398) : 103 Ind Cas 418, MaJinmapa 
Khadirna v. Khadirsa Haj^sa.'] 

8. (1935) AIR 1935 Mad 158 (159) : 154 Ind Cas 707, MiUhanimal v. Guru- 

sanii N ayakhan , 

9. (1935) A I R 1935 All 946 (949) : 159 Ind C3as 387 (F B). IhUypal Sinqk v. 

Lakskmi G/iand, (Plaintiff can rtdy on gt'ound of exemption diffoienc 
from that mentioned by him in tlie plaint under Order 7 Rule 6.) 
(1935) A I R 1935 Bom 213 (214) : 156 Ind Cas 531, Percy F. Fisher v. 
Ardeshir. (Do.) 

(1910) 8 Ind Gas 788 (789) (Cal), Nistariyii De.bi v. Chandi Dasi Dehi. (Do.) 
(1933) AIK 1933 Mad 874 (876) : 148 Ind Ca.s 377, Arahadeva Sa.;,rvjal v. 
AJarulai Reddiar. (Without amendment of plaint, now ground of 
exemption cannot be put forward.) 

(1936) A 1 K 1936 Mad 545 (547) ; 165 Ind Cas 737, Pamasamy Ghettij v. 
A naiya Fadayachi . ( 1 >o . ) 

(1937) A I R 1937 Oudh 391 (392) : 108 Ind Cas 799, Satyumaih v. Brah ma- 
dat. (Glround of exemption from limitation taken in plaint — Idaiidiff 
is not precluded from subsequently taking another and incoiisisteut 
ground tc.) get over limitation.) 

10. (1919) A I K 1919 Lah 20 (21) : 51 Iiid C^as 956 ; 1 Lali 89, Khandulal v. 

Fazal. 

(1914) AIK 1914 Lah 408 (410) : 1914 Pun Ro No. 70 : 2.o Ind Ca.s tc:!, 
J>ei' Raj V. Sliiv flam. 

(1919) A 1 K 1919 All 227 (228) : 61 Ind Cas 283, Kamala Devi\- . G urRayal. 
(1922) AIR 1922 Oudh 135 (137) ; 25 Oudh Cas 89 ; 08 Iiid Ca.s 190, 

Aniar v. Beni SinyJi. 

11. (1908) 7 Cal L Jour 500 (602) : 12 Cal IV' N 017, Tlayhunalh Bhat v. Si/ai 

Samad Shah. 
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The above principles apply also to appeals and applications. 

32. Limitation only applies to institution of proceedingSy 
not their continuation. — “The bar of limitation arises only where a 
is instituted, an appeal preferred or an application made after 
the prescribed period of limitation. Thus, the bar only applies where 
a proceeding has been imtituted after the period of limitation. The 
})ar does not apply to steps which constitute a mere co7itinuation of a 
pending proceeding. Thus, where an application for execution has been 
jiled within the period of limitation, hut subsequently an applicati^ 
is made to continue the execution proceeding, the latter application is 
not subject to any period of limitation.^ Similarly, where a suit dis- 
missed for default is restored to the file, it does not become a fresh 
suit but is only the continuation of the old suit.^ So also, where a 
suit is validly instituted, but the plaint is returned for some purpose 

(1909) 2 Ind Gas 77 (78) (Cal), Gangadhar Sarkar v. Khaja Ahdul Ajij. 
(When the plaintiff or all the plaintiffs are minors, it is not usually 
necessary for them to plead exemption from the law of limitation. 
The Court can and must see from the record that, being minors, 
against them time has not yet begun to run.) 

(1923) A I R 1923 Lali 591 (592) : 82 Ind Cas 860, Sulhbir Singh v. Piare 
Lai. (No statement necessary where there was the endorsement of 
the Court returning the plaint giving the dates of original presentation 
and the date of return and the circumstances entitling plaintiff to 
the hKUiofit of S. 14, Limitation Act, appeared on the face of the record.) 

(19.12) 16 Ind Cas 804 (805) : 1913 Pun Re No. 32, ilardhian Singh v. 

Delhi Cloth and (reneral M illn Co. Ijtd. (If facts as stated in the 
plaint necessarily suggest fraud on the part of a defendant, the more 
omission therein expressly to stigmatise the defendant's conduct as 
fraudulent would bo no bar to plahitiff’s relying on the provisions of 
S. 18 of Limitation Act and in such case the Court should return the 
plaint to the plaijitiff for amendment.) 

12. See (1933) A I R 1933 Sind 365 (3GG) : 147 Ind Cas 30, Kaliandas Balchand 
V. Moharnifuul Khan. (Where a person relies upon a particular ground 
as reviving limitation for an execution applicatiofi^ it is incumbent 
upon him to specify that ground in the application. If ho fails to do 
so, it is not open to him to take advantag(^ of it sul)stxiuontly.) 

(1928) A 1 R 1928 C 103 (103, 106) : 109 Lid Cas 1 : 0 Rang 302 : 55 Ind 
App 161 (P C), Jijihhoy N. Surtg v. T. S. Chettgar. (Appeal dismissed 
as time-l)arred — Application for review — Ground of exemption from 
limitation for the first time urged in application for review-— Doubtful 
whether point could be raised — Put the lower Court did allow the 
point to be raised — But the Privy Council directed the applicant for 
review to pay the costs of the application.) 

(1911) 9 Iiid Cas 167 (158) (Mad), 1' ereni Anjayya v. Vappulapati JJapayya. 
{Where a pplir at in ?i had Ixjeu returneid for presentation to proper Court, 
the endorsement of the Court on the application as to dates of receipt 
and return is substantial compliance with O. 7 R. 6, C. P. C., though 
application does not expressly mention how limitation was saved.) 

Note 32 

1- (1928) AIR 1928 Cal 241 (24.3), Sultan IJasan Mirsa v. Srimaii NanH 
Bibi. 

(1919) AIR 1919 Cal 1054 (1055) : 47 Ind Ca.s 911, Mohini Mohan v. 
N avadwip Chandra. 

(1922) AIR 1922 Mad 3 (5) : 64 Ind Cas 493, Ventala Veerarazu v, Kuru* 
vella Suhbarayiidu. 

(1909) 3 Ind Cas 484 (486) : 1909 Puu Re No. 31, Dhirta v. Kesri. 

(1928) AIR 1928 Nag 106 (107) : 106 Ind Cas 675, Shribalabh v. Gulab 
Mali. 
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and re-presented, such re-presentation is only a continuation of the 
suit and does not affect the question of limitation.^ For other 
instances, see the undermentioned cases.^ See also Note 5 supra, 

33. Amendment of plaint, etc, — The bar of limitation uiuler 
this Section only applies where a suit has been instituted after the 
period of limitation. The bar does not ai)ply to the amendment of 
plaints. In other words, the amendment of a plaint does not amount 
to the institution of a fresh suit. When a plaint is amended, the 
amendment relates back to the date of the institution of the suit and 
the suit in the amended form must be deemed as instituted on such 
date, so that if on that date the suit is not time- barred, the suit in 
the amended form will not be time-barred, although at the date of 
the amendment limitation for the suit may have expired.^ 

3. (1930) AIR 1930 Lab 480 (480) ; 122 Ind Gas 488, Md. Bakah v. Sikandar 

Khan. 

(1887) 1887 Pun Re No. 22, Torahaz v. Pir Bakhsh. 

aUo (1929) AIR 1929 Lab 409 (416) : 116 Ind Gas 317, Lahhur 
Bam V. Gharmt Faujn. 

(1929) A I R 1929 Lab 248 (249) : 117 Ind Gas 369, Ainar Naik v. 
Hakim RaL] 

4. (1916) AIR 1916 Nag 31 (33) : 40 Ind Gas 303 : 13 Nag L R 81, Abu Baher 

Abdul Bahrnan d’ Co, v. Ba'nihux. (Transfer can never raise a que^ljon 
of limitation. ) 

(1925) AIR 1925 Sind 330 (340) : 18 Sind L R 230 ; 88 Ind Gas IIB, 
Lalihmirhand Jsardas Firm of Khusaldas-Mannatram. (Mitjoi- 
electing under Order 32 Rule 12, Civil Procedure Code, to continue 
suit brought hy next friend — Tb(3 minor is not to be deemed as insti- 
tuting a fresh suit.) 

(1872) 17 Suth W R 460 (451), Kalcc Kishoro Sen v. Nilaniber Sen. 

Note 33 

1. (1885) 9 Tiom 373 (402), Ttie Neio Flcmina Spinnnio and Wearing Co, I/fd, 
V. Kessowji Naick. 

(1920) AIR 1920 Cal 770 (770) : 63 Ind Gas 701, N r i pc n dr a naik I s 
Gupta V. Hemanta Ku7nar Bhatfaoharjee, 

(1934) AIR 1934 Lab 412 (412) : 150 Ind Gas 739, Topan Das v. Tharia 
Bam. 

(1933) AIR 1933 Mad 153 (156) : 143 Ind Gas 504, Satyayiar ayayia Bao v. 
V eyikaiastvann. 

(1895) 17 All 288 (291) : 1895 All W N 80, BarkaBun-nissa v. Muhammad 
Asad Ali, 

(1914) AIR 1914 Lab 263 (266) : 1914 Pun Re No. 62 : 25 Ind Gas 439, 
J alal DBi v. Qaini J)in. 

(1936) A I R 1936 Rang 508 (509) : 14 Rang 388 : 165 Ind Gas 810, Krishna 
Prasad Siyigli \ , Ma Aye. 

(1914) AIR 1914 Nag 77 (78)‘: 10 Nag L R 32 : 23 Ind Gas 165, Nemasa v. 
Bayii Krishna, 

(1863) 1 Mad H C R 427 {4^2S) A Ismail Sahib v. Arumuga Ghetti. 

(1905) 1 Nag L R 117 (121), Mangal Prasad v. Chandramall. 

(1871) 16 Sutb W R 47 (48), Khellat Ghunder Ghose v. Jsf usscebunnissa 
Bibee. 

(1875) 23 Sutb W R 447 (447), Mengur Mzinder v. Baboo lIuTce Mohan 
Thakoor. 

(1867) 7 Suth W R 157 (167), Greesh Ghunder Singh v. Pran Kishen 
BhuttacJiar jee . 

(1866) 6 Suth W R 39 (39), Husrutoolah v. Moulvie Aboo Mahomed Abdooi 
Khader, 



DISMISSAL OP SUITS INSTITUTED AFTER LIMITATION 227 

But the power of allowing amendments of pleadings is a disore^ Section 8 
tionci^y power and in exercising its discretion the Court will consider Note S? 
the question whether the proposed amendment alters the substantial 
character of the suit and whether a fresh suit would have been time- 
barred if instituted on the date on which the amendment is sought.^ 

\s a general rule, the Court will refuse the amendment, if it will 
alter tlio substantial character of the suit and if, at the time when 
the amendment is sought, a fresh suit would have been barred by 
limitation ; the principle being that a defendant should not be 
deprived, by means of an amendment, of a defence of limitation 
which would otherwise be open to him.^ But, in exceptional circum- 

(18G6) 5 Suth W R 207 (207), Bam Ooomar Shaha v. Dwarkanath Ilazra, 

(1895) 19 Bom 820 (323), Patel Mafatlal v. Bai Parson. 

(1911) 10 Ind Cas 731 (733) : 7 Nag L R 33, Durgagir v. Kollu, 

(1880) 2 All 832 (835), Ram Lai v, Harrison, 

2. Sec Authors* Civil Procedure Code, 2nd Edition, Order 6 Rule 17 Note 3. 

3. (1937) A I R 1937 Mad 122 (123) : 168 Ind Cas 98, Narayanamurthy v. 

S iir y an a ray an a. 

(1929) 113 Ind Cas 87 (88) (Lab), Kalijayi Das v. Oma Datta Bans Baj. 

(1032) AIR 1932 Bom 367 (368) : 138 Ind Cas 797, Nanjibhai v. Popatlal, 

(1914) A I R 1914 All 80 (83) : 36 All 370 : 24 Ind Gas 255, Balkaran 
U'padkya v. Gaya Din Kaltoar. 

(1925) AIR 1925 All 355 (356) : 87 Ind Cas 55 : 47 All 450, Umar Daraz v. 

Skri Bam Das. 

(1031) AIR 1931 All 160 (162) : 180 Ind Gas 702, Allah Bakhsh v. Hamid 
Khrm. 

(1905) 1 Nag L R 117 (120), Mangal Prasad v. GhandramalL 

(1911) AIR 1914 All 302 (303) : 26 Ind Cas 42, Bisheshar Prasad v* 

Oohind Bam. 

(1911) A I R 1914 Sind 70 (72) : 8 Sind L R 69 : 27 Ind Cas UA.Gulrajmal 
V. Pamanlal. 

(1924) AIR 1924 Sind 144 (145) : 78 Ind Cas 906 : 19 Sind L R 262, Dip-- 
('hand Danlat Bam v. Parmanand- Chimandas. 

(1925) AIR 1925 Rang 49 (54) ; 2 Rang 414 : 84 Ind Cas 295, HirjeeDeva^ 
raj cC Co. V. Maung Nyun. 

(1925) AIR 1925 Rang 264 (266) : 90 Ind Cas 639, Nagoor Mccra v. Haji 
jM oideen Nainar Meera. 

(1928) AIR 1928 Mad 828 (829) ; 110 Ind Cas 775, Seshacharlu v. Ven- 
katasubha Jiao. 

(1918) A I R 1918 Mad 449 (450) : 43 Ind Cas 122, Thiagarayaji v. Kannu^ 
swami. 

(1926) AIR 1926 Gal 189 (189) : 87 Ind Gas 218, Mcleod d Co, v, Ivan 
Jones d Co. 

(1927) AX R 1927 Mad 650 (652); 101 Ind Gas 390, Santhanakrishna 
Baidu V. Ohellappa Iyer. 

(1926) A I R 1926 Mad 827 (828) : 96 Ind Cas 700, Lakshynanacharyulu v, 

Ve n katar aman uja . 

(1926) AIR 1925 Mad 441 (442) : 86 Ind Cas 747, Myankutti v. Kathiri. 

(1916) AIR 1916 Mad 698 (698) : 28 Ind Gas 828, Narayanan Ghettiar v. 

Batnasahapathy Iyer, 

(1927) AIR 1927 Cal 733 (736) : 104 Ind Cas 151, Nalinahha Sinha v. Bam 
Tar an Pal, 

(1925) AIR 1925 Sind 173 (175) : 78 Ind Cas 846, Jessaram Bhagwandasv. 

Batanchand Fatelichand, 

(1931) AIR 1931 Nag 74 (79) : 131 Ind Cas 417 : 27 Nag L R 291, Bhimrao 
V. Mt. Oangabai. 

(1930) AIR 1930 *Nag 295 (296) : 128 Ind Cas 407 : 27 Nag L B 226, Gobind 
V. Baliram, 
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SdOtiOH 8 stances, the amendment can be allowed even in such cases, ^ as iDr 

Note 83 instance, where natural justice is not on the side of the defendant 

(1982) A I R 1932 Kang 2G (26) : 10 Rang 74 : 187 Ind Gas 39, 
Chandra Roy v. Ajodhyannth Deb. 

(1984) AIR 1984 Sind 38 (83) : 148 Ind Gas 974, J e than and Moorjimal 
Bhagyiari, In re. 

(1932) AIR 1982 Bom 117 (121) : 187 Ind Gas 710, Parhhu Das v, Lalln. 
bhai. 

(1910) 7 Ind Gas 455 (457) : 34 Bom 540, Gulam Hussain Tyabali v. 
Mahantmada’ ly Ibrahim ji. 
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rtufi his plea of limitation is a purely technical one.'"* 

Where the proposed amendment does not alter the substantial 
Tiature of the suit,® or where at the time the amendment is sought 
oven a fresh suit would not be time-barred,^ there is no question of 
the defendant being deprived of any possible defence of limitation 
and there will bo no reason for refusing such amendment on the 
t>iound of the defendant being deprived of such defence. It depends 
on the circumstances of each case whether the proposed amendment 
alters the substantial character of the suit® or whether a fresh suit 
would have been barred by limitation when the amendment is sought. 

The above principles will also apply to the amendment of 
memoranda of appeals® and applications.^® 

5. (18G8) 9 Suf.h W R P G 9 (14) : 11 Moo Ind App 408 : 2 Suthor 107 : 2 Sar 

320 (P C), Mahomed Zahoor Ali Khan v. Thakooranee Kutta Kooer, 
(Suit wholly misconceived — Instead of dismissing the suit, the i’rivy 
Council allowed it to be amended as the defence of limitation, if a new 
suit had to be tiled, would be most inequitable in the eircum.stanccs of 
the case.) 

6. SVe (1934) A I K 1934 Cal 554 (555) : 01 Cal 433 : 150 Ind Cas 982, 

Jlamendra Mohan v, Keshab Oiandra. (Pacts on which the amend- 
ment was based were indicated in the plaint itself with sulbcient 
clarity and completeness.) 

(1020) AIR 1920 Low Pur 92 (93, 94) : 04 Ind Cas 29, Ma E (lye v. Ma 
Le Wa, 

(1920) AIR 1920 !Mad 128 (129) : 92 Ind Cas 330, Ramaswnmi v. Venkata’^ 
naraijana. 

(1925) AIR 1925 Nag 9 (11) : 78 Ind Cas 234, Sitarain v. Nandrani. (To 
disclose further details of facts which support a cause of action 
already sued upon is not to introduce) a new relief.) 

(1911) 10 Ind Cas 476 (477) : 33 All 610, Muhammad Sadiq v. Abdul 
Majid. (Where amendment amounts to a mere correction of the 
description of the property, the amendment is within the power of the 
Court.) 

(1893) 1893 All W N 112 (113), Ajudhia Ram v. Muhammad Munir, 
(Amendment of clerical error, no question of limitation.) 

(1895) 22 Cal 092 (712), Dhani Ra'oi Shah v. Rhayirafhi Shaha. (Proposed 
amendment not likely to result in the inclusion of any new claim 
barred by limitation at date of tin? proposed amondment.) 

(1911) 10 Ind Cias 737 (737) ; 7 Nag li R 43, Dansidhar v. Rajhabir. 

(1937) A I R 1937 Cal 485 (487), Raja Joyvndra Naraiu v. Ihdx’ndra 
Naraiii Rai. (Petitioner, by amendment, not wanting to substitute 
one cause of action for another inn- to change subject matter cd suit 
but simply wanting to add another ground of exemption from limita- 
tion — Amendment was allowed.) 

7. See (1914) AIK 1914 Nag 77 (78) : 10 Nag Jj H 32 : 23 Ind Cas 105, 

Nemasa v. Ramkrishna. 

8. (1920) A 1 R 1920 Sind 204 (200) : 90 Ind C^as 79 : 21 Sind L K 330, 

(Srrdhandas v, Crokul Khataoo, (Court must look to substanlial 
nature of the claim introduced.) 

9. (1931) A I R 1931 Rang 314 (315) ; 135 l}id Gas 328, Maumj Ba v. Manny 

Tha Yin. 

(1921) AIR 1921 Lah 228 (229) : 07 Ind Ca.s 44, Jiiran Shah v. Ml. JAUch 
JHhi. 

10. (1901) 5 Cal W N 810 (817), Shama Frosad Chose v. Taki Miillick. (Appli- 
cation for re-hearing of appeal' — Amendment of.) , 

Cases relating to execution applications : 

(1913) 21 Ind Cas 609 (009) (Mad), Alagappa Chetty v. Ramastoaiuji Chetty, 
(Transferee from decree-holder cannot put in application for mere 
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Note 33a 


See also the Authors* Civil Procedure Code, Second Edition^ 
Notes under Order 6 Eule 17, Order 21 Eule 17 and Order 
Eule 3. 

33a, Conversion of proceedings. — Where a proceeding of 
one character is converted into one of a diflerent character, the date 
of institution of the latter proceeding is, on the i^rinciples stated in 
Note 33 above, the date on which the former proceeding was insti- 
tuted. But, the questions as to what is the period of limitation 
applicable to the proceeding and when it begins to run must be 
determined with reference to the proceeding as converted. Hence, 
although the proceeding as originally instituted may have been 
within time at the date of its institution, if at such date the proceed, 
ing as converted would have boon barred by limitation, the latter 
must be held to bo barred. Thus, suppose a suit is converted into 
an application for execution under Section 47 of the Civil Procedure 
Code, If at the date of the institution of the suit the application 
would have been barred by limitation, the application must be held 
to be barred although the suit ma^^ be within time at such date. 

Where a Court has a discretion to convert a proceeding of one 
character into a different kind of proceeding and where the proceed- 


recof^nition of bis right to execute the decree as transferee — Application 
not allowed to be ainerided by adding a prayer for execution.) 

(1937) AIR 1937 Rom 36.5 (870) : 170 Incl Gas 877, In re J anlci Prasad. 
(Application for execution within time — Ax:)plication for amendment 
.should not bo rejected but must bo considered on merits.) 

(1929) A I R 1929 Pat 407 (109) : 8 Pat 462 : 119 Ind Gas 411, Jagannaih^ 
das M.Chamu lUiijhunath. (Original application asking for proceeding 
against certain moveable properties — On its being found that no 
moveable properties were available, immovable properties being sought 
to be added by way of amendmemt — Held, that amendment sought to 
be made after the expiry of limitation could not ))e allowed.) 

(1935) AIR 1935 Sind 26 (26) : 159 Ind Gas 807, Mt. Mernoo Mohained 
Ismail V. Mohamed Sidik Pir Mahomed. 

(1928) AIK 1928 Lah 808 (811) : 120 Ind Gas 622, Uaon Rattan v. Ratar 
Knur, 

(1911) 9 Ind Gas 760 (760) (Mad), Patiah Veeren Kutty v. Veethil Appu. 

(1914) AIR 1914 Mad 663 (664) : 21 Ind Gas 782, T. Varadiah v. Venkata 
Perumal, (Decree-holder believing in good faith that ho was entitled 
to pray for attachment of properties other than the mortgaged pro- 
perty, praying for such attachment— He should be allowed to amend 
his application by praying for sale of mortgaged property.) 

(1914) AIR 1914 Cal 859 (360) : 22 Ind Gas 337, Salimullah Bahadur v. 
Sainaddi Sarear, (Court not fixing any time for amendment — 
Amendment made after limitation — Held time-barred.) 

(1924) AIR 1924 Gal 131 (132) : 50 Cal 743 : 74 Ind Gas 1017, 11 ayalunessa 
V. Achiah Khatiin. (Subsequent application after period of limitation 
to add other properties not mentioned in original application which 
was filed within limitation should not be allowed.) 

(1893) 1893 All W N 112 (113), Ajudhia Ram v. Mohammad Munir, 
(Amendment of clerical error allowed.) 

(1887) 14 Cal 124 (127), Macyregor v. Tarini Churn Sirear. (Amendmont 
operates retrospectively.) 

(1934) AIK 1934 Pesh 40 (42) : 152 Ind Gas 443, Ahmed AH v. Mt, Patma 
Sultan. (Do.) 
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ing as converted would be barred by limitation on the above 
principles, the Court will refuse to convert the proceeding.^ 

34. Withdrawal of suit and institution of fresh suit. — 

Where a suit is withdrawn with the permission of the Court to 
bring a fresh suit, it is clear that the period of limitation with 
reference to the latter suit must be calculated with regard to the 
date on which such suit is instituted, and the date on which the pre- 
vious suit was instituted is immaterial for this purpose. This rule 
is specifically embodied in Order 23 Buie 2 of the Civil Procedure 
Code.^ See also Note 9, supra. 

35. Rejection of plaint. — Order 7 Eule 11 of the Civil Note 38 
Procedure Code requires that a plaint should be rejected if from the 
allegations in the plaint the suit appears to be barred by any law. 

Hence, where from the statements in the plaint the suit appears to 
have been instituted after the prescribed period of limitation, it is 
the duty of the Court to reject the plaint.^ But, under this Section, 
the duty of the Court is to dismiss the suit if it has been instituted 
after the period of limitation. Combining the two provisions, the 
result would be that where the conclusion of the Court that the suit 
has been instituted after the period of limitation is based on the 
allegations in the plaint itself, the proper procedure is to reject the 
plaint and that where such conclusion is based on other matters, the 
Court should dismiss the suit. 

36. Summary rejection of appeal. — An appeal cannot be Note 86 

rejected summarily without fixing a day for the appearance of the 
appellant and hearing him (see Order 41 Eule 11, Civil Procedure 
Code), even though it may be barred by limitation.^ 

(ISSO) 6 Suth W R Miso 15 (Ifi)t OhouxDiry Purladh v. Cho'wdhry Junar^ 
dhan, (Formal defects to be amended.) 

Note 33a 

1. (1917) AIK 1917 Mad 453 (453) ; 34 lud Gas 774 (775), Gopisctii 
Narayanasivamii Naidu v. K unaparajii Ghe^ia Venkata liaju. 

Note 34 

1. (1925) AIR 1025 Cal 845 (851) ; 88 Ind Cas G37 : 52 Cal 894 (F B), Becha- 
ram Choudhurif v. Puma Chandra Chatter ji. 

See also Authors’ Civil Procedure Code, Second Kdn., Order 23 Rules 1 and 2. 

Note 35 

1. (1932) AIR 1932 Cal 146 (146) ; 135 Ind Cas 873 ; 59 Cal 150, Secretary of 
State V. Golabrai Ralira^n. 

(1863) 2 Mad II C R 51 (53), Ghetti Gaundan v. Siindarani Pillai, 

(1869) 6 Bom H 0 R 125 (127), Pandiirany Gorind v. Balakrishna 1 1 an. 

(1928) AIR 1928 Oudh 495 (498) : 114 lud Cas 510, Mwisnod AH Deputy 
Commissioner ^ Bara Banki. 

Note 36 

1. (1909) 2 Ind Cas 359 (360) : 5 Low Bur Rul 15, Abdulla Kaka v. Palani- 
appa Ghetty. 

(1926) AIR 1925 Oudh 643 (643) : 90 Ind Cas 115, Sripat v. lluhdar. 

[But see (1935) AIR 1936 Nag 109 (110) : 156 lud Cas 688, BaU 
want Bao v. Balmukttnd. (Notice to appellant not necessary.)] 
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37. Effect of non-compliance with Section. The effect of 
the Section is not to deprive a Court of its jurisdiction to try a suit 
or other proceeding which has been instituted after the prescribed 
period of limitation. Hence, the decision of a Court decreeing or 
allowing a suit or other proceeding which is barred by limitation is 
not vitiated by want of jurisdiction.' 

See also Notes 1 and 43. 

38. Onus of proof. — It is a general principle that the onit.s of 
proving that a .suit has been instituted within the period of limit'd, 
tion is on the plaintiff.' Thus, wliore a suit is prima facie barred 


Note 37 

1 . (1932) A I K 1932 All 273 (281) ; 54 All 573 : 138 led Gas 583 (F B), 
Gohcirdhandas v. Dan Daijal, 

(1904) 26 All 522 (52G) : 1 All L Jour 217 : 1904 All W N 110, Nathu Ham 
V. Kalian Das. 

(1903) 2 Low Hnr Riil 237 (238), Kyin Bwa v. Maiing Jjon. 

(1920) AIR 1920 Bom 2G4 (264) : 44 Bom 227 : 55 Incl Gas 329, Dasiappa 
Khaliappa Desai v. Dundappa Malkappa. 

(1927) AIR 1927 Pat. 261 (262) : 101 Incl Gas 694, Lachuman Dandcy v. 
Dukhi Sahn. 

(1878) 1878 Pun Ro No. 59, Mehtah Rai v. Nannkchand. 

(1885) 11 Cal 287 (292), Mohamed, flossain v. Purandar Malito. 

(1898) 25 Cal 789 (794), (Innessar Singh v. (jonesh Da$s. 

(1918/ AIR 1918 Pat 492 (493) ; 46 Ind Gas 569, Bhaiga Farida v. Gan. 
■Hath Khandai. (Suit will not lie to .set aside a decree absolute fcjr 
sale merely upon the ground that application for such decree was 
barred by limitation.) 

[But see (1912) 14 Ind Cas 711 (712) (Oudh), DidA Bakhsh Sinijh v. 
Habib Shah. 

(1914) A 1 K 1914 C^il 46 (47. 48) : 20 Ind Cas 760, lladha Shtjam 
Kar V. Dinahand hu JJiswai. 

(1866) 6 Suth W R Misc 50 (51), Mahomed Mudsur v. Earn Lai 
Jloy. (Decision under Limitation Act of 1859.)] 

Note 38 

1. (1929) A I R 1929 All 209 (209) ; 115 Ind Cas 451, Mihi Lai v. Soni Haw. 

(1899) 22 Mad 250 {N(»tes) ; 8 Mad L Jour 201, Paramasiva Gotmdeu v. 
K a nd apjfa Gou ndr n . 

(1923) A 1 K 1923 Bom 155 (163) : (>7 Ind CLas 761, Dank of Bombay v. 
F azu Lb hoy Fbr a him . 

(1934) A I R 1934 All 11 (12, 13) : 154 Ind Cas 415, Mt. Lugdi v. liar 
Prasad. 

(1919) AIR 1919 Lah 109 (109) ; 50 Ind Gas 735, Mewa Singh v. Naraln 
Singh. 

(1930) A I R 1930 IMad 742 (744) : 123 Ind Cas 197, Subbar aynlu Naidu v. 
Vc ngam a Nai d u . 

(1809) 1-2 Moo Ind App 289 (337) : 12 Suth WK 6 : 2 BetigLR 111 : 2 Suther 
225 ; 2 Sar 430 (P C), Rajah SaJieb PerJilad Sein v. Run liahadi«‘>' 
Singh . 

(1868) 9 Suth W K 131 (132), Nobikishore Dey v. Barnkishon MoJmrrir. 
(1876) 1876 Bom P J 279, Bhikaji v. Chimaji. 

(1917) AIR 1917 Mad 930 (935) : 33 Ind Gas 969, lla^nanathan Cheity 
M urugapfmn C hetty. 

(1927) AIR 1927 Lah 373 (374) ; 103 Ind Cas 742, Muni Lai v. Kishore 
Chand Kanshi Ham. 
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by limitation, the omis of proving the circumstances which save the 
suit from such bar is on the plaintiff.^ These principles are the basis 
of the Buies in the Civil Procedure Code which require the plaintilif 
to state in his plaint the date of the cause of action and, wliere from 
the allegations in the plaint the suit appears to be barred by liinita- 
tion, the ground on which he claims exemption from limitation. But 
where the defendant admiiSy by his pleadings or otherwise, the 
allegations of the plaintiff, the latter need not prove thorn. The 
admission of the defendant may be express or implied. Thus, in the 
absence of a specific denial in the written statement of an allegation 
made in the plaint, the defendant may be held to have admitted the 
truth of the allegation in the plaint.*^ Further, where the plaintiff 
has given prima facie proof in support of his allegations, the onus 
will shift to the defendant and it will bo for him to demolish the 
case made out by the plaintiff.* 

(1912) 13 Ind Cas 661 (062) (Lah), Oanda Singh v. Naifni Rani. 

2. (1927) A I R 1927 Rang 255 (256) : 104 Ind Cas 308, M, K. Ahmedsa Row- 

thvr V. Mij. San Myien, 

(1893) 17 Bom 341 (347) : 20 Ind App 1 : 6 Sar 256 : 17 Ind Jur 40 ; 3 Mad 
L Jour 193 (Jour), Ilahimbhoy v. Charles Aynew T nrner. 

(1913) 20 Ind Cas 538 (539) (Oudli), Kashi Ravi v. 37/. J^ragi. 

(1909) 2 Ind Cas 844 (845) : 30 Cal 054, Piirna Chandra Mandat v. Ann- 
kul Biswas. 

(1922) A I H 1922 All 37 (41) : 00 Ind Cas 171 : 44 All 300, Collector of 
J aim pur v. Jurnna Brasad. 

(1920) A 1 R 1920 All 329 (330) : 93 Ind Cas Bandhu Sinijhv. Kaiiastha 
Tradinij A BanJomg Corporation^ G orak hpur . 

(1928) AIR 1028 Lah 703 (704) : 109 Ind Cas 331, Jayadish Ram v. Mn^ 
kayidlal. 

(1911) 12 Tnd Cas 453 (454) : 1912 Pun Ro No. 0, Mansa Ham v. Behari. 

(1922) A I R 1922 Cal 157 (158) : 08 Ind Cas 94 : 49 Cal 886, Bivian Chan- 
dra Dutta V. B roviot ha Nath, Ghose. 

(1926) A I R 1920 P C 9 (12) : 53 Ind App 24 : 93 Ind Cas 280 : 5 Pat 312 
(P C), halchand Manrari v. Ramrup Gir. 

(1884) 4 C P L R 57 (58), Anant Rain Rajput v. Takat Singh. 

(1923) AIR 1923 Oudh 254 (201) : 74 Ind Cas 517, Mir^a Yaquh v. Mirza 
Rasul Beg. 

(1869) 12 Moo Ind App 292 (337) : 12 8uth W R 0 : 2 Bong L R 111 : 2 
Blither 225: 2 Sar 430 (P C), Rajah Sahib J^rahalad v. Maharajah 
Rajrvdra Kishore Singh. 

(1913) 18 Ind Cas 391 (392) (Cal), Banchii Mondal v. Sheikh Isaf. 

3. (1910) AIR 1910 Bom 103 (104) : 38 Ind Cas 14 : 41 Bom 89, Laxiini- 

narayan Ram Day at v. Chimni Ram Girdhari Bal. 

(1916) AIR 1916 Pat 39 (41) : 38 Ind Cas 85, Baluk C hand Lai v. Nnthuni 
Singh. 

(1023) AIR 1923 Cal 578 (578) : 70 Ind Cas 003, Sharifun Mandalin v. 
Feradnul K haiun. 

[iSre. also (1890) 19 ISlad 391 (393), Chmnathamhi Ooundan v. Chin- 
nanna G oundan .'] 

4. (1885) 7 All 077 (080) ; 1885 All W N 202, Radha J'rasad Singh v. Dhnjan 

Rai. 

(1929) AIR 1929 All 908 (910) ; 120 Ind Cas 552, Raniadhar v. RajNarain- 

(1917) AIR 1917 Pat 443 (445) : 41 Ind Cas 385, Ram Bratap Lai v. Kesho 
J'rasad Sirigh. 

(1914) AIR 1914 All 512 (513) : 25 Ind Cas 353, Frank Hay v. Eajluddiyi. 
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;S60tIoil S It has been held that where time does not begin to run unless 

Notes and until the plaintiff has knowledge or notice of certain facts {e. g, 

88 89 Articles 32, 48, 48A, 48B, 90 to 92, 94 to 96, 113, 114, 118, 127, 134 

and 134 A), the onus of proving knowledge of facts at a date earlier 
than that admitted by the plaintiff lies on the defendant/* 

Note 89 39. Plea of limitation, if technical. — The word “technical’’ 

means, according to the dictionary, specially appropriate to any art, 
science or business.”^ Hence, a technical plea may be understood 
to be a plea wdiich is purely based on a positive provision of law as 
contradistinguished from natural justice.^ Thus, if a plea though 
founded on positive low is also consistent with natural justice^ 
it will not be a technical plea/ The question whether a plea of 
limitation is a technical plea therefore depends on the circumstances 
of each case. If the effect of the plea in the particular case is to 
frustrate natural justice, it is a technical plea, whereas if its effect 
is to promote natural justice, it cannot be regarded as a technical 
plea although in both cases the plea is only based on positive law. 

The question whether a plea of limitation is a technical one 
will be material with reference to matters which are within the 
discretion of the Court. Thus, where a defendant has no merits on 
his side and succeeds purely on a technical plea of limitation, the 
Court will take this fact into consideration while passing orders as 
to the costs of the suit."* Similarly, where an application for the 
amendment of a plaint is opi:)osed on the ground that the defendant 
would thereby be deprived of a defence of limitation which would 
otherwise l )0 open to him, the Court wuuld generally allow the 
amendment if it considers that ihe jdea raised by the defendant 
tends to defeat natural justice and therefore is a technical one.^ 

But, the provisions of the Act must be given effect to, although 
in the particular case the effect may be inconsistent w’ith natural 
justice.*^ 

5, (1906) 2 Nag L R 98 (100), Tanto v. Uajadhar, 

Note 39 

1. Webster’s Dictionary. 

2. For the distinction between positive law and natural justice, see Salmond’s 

Jurisprudence, 8th Edition, page 26. 

9, See (1921) AIR 1921 P 0 50 (51) : 57 Ind Gas 606 : 48 Cal 110 : 47 Ind App 
255 (P C), Char an Das v. Amir Khan. (Where right sought is one 
involving the dispossession of a perfectly lawful purchaser of property, 
it is not quite accurate to say that a plea that such a suit has not been 
brought within the proper period of time limited by the Act is a 
technical plea, if by a technical plea is meant a plea w^hich asserts 
rights which have no merits for their support.) 

4. (1896) 20 Bom 109 (116), Kanicuchand Shwchand v. llustomji Horm^usji. 

5. (1921) AIR 1921 P 0 50 (51) : 48 Cal 110 ; 47 Ind App 255 : 57 Ind Gas 

606 (P 0), Char an Das v. Amir Khan. 

6. (1929) AIR 1929 Cal 641 (641) : 56 Cal 576 : 120 lud Cas 714, Tea 

Finanr/mg Syndicate Lid. v. Chandra liaynal. 

(1924) AIR 1924 Sind 47 (48) : 76 Ind Cas 119 : 17 Sind L R 263, Messrs. 
Manghumal Jethanand v. Messrs. Aratmal Satramdas, 
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40. Delay in filing suit. — It has been seen in the Notes to the 
Preamble that in the absence of acquiescence on the part of the 
plaintiff, mere delay by him in the institution of proceedings where 
the prescribed period of limitation has not actually expired will not 
defeat his rights except in cases in which it is within the discretion 
of the Court to grant him the relief asked for.^ But, at the same 
time, undue delay on the part of the plaintiff in bringing his suit 
will be a circumstance that the Court wdll take into consideration in 
judging the truth of the allegations put forward by him.^ 

41. Concurrent remedies, limitation for. — Where the law 
allow'S two or more remedies to obtain the same relief, each such 
remedy will be governed by its own period of limitation. Thus, 
where an ex parte decree is passed against a person, the following 
remedies are open to him : — 

1. An application under Order 9 Buie 13 of the Civil Procedure 
Code. 

% An appeal under Section 96 of the Civil Procedure Code. 

3. An application for review. 

4. A suit to set aside the decree (in case the decree has been 

obtained by fraud). 

Each one of these remedies will be governed by its own period 
of limitation,^ 

But, where a suit has boon dismissed for default, or an ex parte 
decree has been passed, an application for review cannot be granted 
merely on the ground that an application for restoring the suit or 
for setting aside the ex parte decree would be barred by limitation 
if made at that time.^ 
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Note 40 

1. (1906) 29 IVIfid 500n, Sankaralinaga Chettiar v, Stephen Augustus Balli, 

cited in (1906) 29 Mad 497 at page 500. 

(1875) 24 Suth W R 97 (98), Bamphul Sahoo v. Misree LalL 

ISce (1914) AIR 1914 P G 1G4 (165) : 24 Ind Gas 311 (P G), Sm, 
Mamdiarani Drhy v. Unripada Mitter. (Suit for possession by 
reversioner — Delay in filing — Delay expbained — No prejudice to 
suit.)] 

2. (1922) AIR 1922 P C 378 (382) (P C), Dataram Jani v. Mt. Basant Kun- 

tear. 

(1930) AIR 1930 All 322 (322, 323) ; 124 Ind Cas 405 (S B), Mrs. M. B. 
Hartley v. Jack Fleming Hartley. 

(1923) AIR 1923 Bah 069 (070) : 78 Ind Cas 11, Baljit Singh v. Hari 
G hand . 

(1929) AIR 1929 All 561 (505) ; 118 Ind Cas 154, Brij Baj Saran Singh 
V. Basant Singh. 

Note 41 

1. (1920) AIR 1920 Mad 633 (634) : 55 Ind Cas 444, Ghokkalingam v. Baksh- 

manan. 

(1929) AIR 1929 Sind 38 (39) : 115 Ind Cas 314, Khasomal v. Banhn. 

See also Authors’ Civil Procedure Code, Second Edition, Section 96 Note 12, 
Order 9 Rule 13 Note 9 and Order 47 Rule 1 Note 24. 

2. (1983) AIR 1933 Pat 567 (568) : 147 Ind Cas 179, Decyruze v. PiiU. 

[See also (1925) AIR 1925 Lah 517 (518) : 86 Ind Cas 616, Abdul 
Razah v. Muhammad Sharif.'] 
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Section 3 4>2, High Court, if can make rules inconsistent with provi. 

Notes sions of Act. — The rule.making powers of the High Courts under 

4*2 — 43 Section 122 of the Civil Procedure Code will only enable them to 

annul, alter or add to the rules in the first Schedule of the Code. 
Note 42 The High Courts have no power under that Section to affect the 
provisions of any other enactment. Hence, the High Courts have 
no power to alter the provisions of this Act by means of rules. ^ 

Note 43 43. Revision, if lies on question of limitation. 

Revision mider Section 115 of the Civil Procedure Code. 

Tlie i)ower of the High Court to revise the proceedings of the 
lower Court under the above Section arises in the following throe 
cases : — 

(a) Where the lower Com-t has exercised a jurisdiction not vested 

in it by law ; 

(b) Where the lower Court has failed to exercise a jurisdiction 

vested in it by law ; 

(c) Where the lower Court has acted with illegality or material 

irregularity in the exercise of its jurisdiction. 

As seen in Note 37 aw/c, this Section does not affect any 
question of jurisdiction and hence the failure to dismiss a x)roceeding 
although tirne-])arred does not amount to the exercise of a jurisdiction 
not vested in the Court by law within the first clause of Section 115} 
Similarly, the erroneous dismissal of a proceeding as barred by limi- 
tation, althoLigli it is not so barred, does not amount to the failure to 
exercise a jurisdiction which is vested in the Court by law so as to 

Note 42 

1. (1918) A I R 1918 All 389 (390) : 42 Ind Gas 855 : 40 All 1 (F B), Narsintjh 
Sahai v. Slico Prasad. 

(1930) A I K 1930 Kaug 228 (231) : 8 Rang 380 ; 127 liid Gas 161 (F B), 
Ahditl iianyiy v. Mrs. J. M . Pussell. 

(1923) A 1 R 1923 T.ah 96 (96) : 68 Ind (^as 777, Madan Copal v, Malawa 
lia tn . 

(1909) 4 Ind Gas 1151 (1155) : 3 Sind L R 171, Peoides Bank of India v, 
Makonird AH. 

(1908) 32 Bom 14 (24, 25) : 9 Bom L R 1138 (F B), Chunilal v, Dahya^ 
I dial. 

Set' also the Authors’ Civil Procoduro Code, Second Edition, S. 122, Note 3. 

Note 43 

1. (1S78) 1878 Pun Re No. 5!), MeMnh Rai v. Nanak Chand. 

(1927) AIR 1027 All 358 ('iS'J) : 100 Ind Cas 038 ; 49 All 454, liaburavi v. 
M u n na Lai. 

The following decisions to the contrary are not correct : 

(1896) 1 Gal W N 67 (70), Kailash Chandra Haider v. Bissonatli Paravia^ 
nic, 

(1912) 14 Ind Cas 711 (712) (Oudh), Dcdn Baksh Sinyli v. Habib Shah. 

(1926) A I R 1926 Eah 344 (345) : 94 Ind Cas 117, Wiru Barn v. Aniar 
Chand. 

(1926) AIR 1926 Lah 379 (381) : 7 Lah 161 : 95 Ind Cas 124, Firoj Shah 
V. Qarih ShoJi, 

(1918) A I R 1918 Low Bur 140 (142) : 9 Low Bur Rul 71 : 39 Ind Cas 164, 
Kaliyaparama Padayachi v. F, C. U, A. E. G he tty Firm, 
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atti’act the provisions of the second clause of Section 115.“ The act 
of the Court in erroneously dismissing such a proceeding is an exercise 
of jurisdiction and not a failure to exercise jurisdiction. As regards 
the third clause of Section 115, it only applies to the manner of the 
exercise of jurisdiction and not to an erroneous decision on an 3 ' 
question. Hence, erroneous decision even on a question of law in 
connexion with limitation will not, by itself, make revision com. 
I)etent.^ But, where the decision of the Court on the point of 

2, (1887) 11 Bom 488 (492), Arnritarav Krishna Deshpande v. Balakrislina 

(ra n e s h A mrapu r kar . 

(18G9) 12 Suth \V R 129 (IBO), Kalcc Prasad Choudhury v. Raui Soniidur 
Sircar. 

(1913) 18 Ind Gas 391 (392) (Cal), Payichu Mandat v. Sheikh Isaf. 

The following decisions to the contrary are not correct : 

(1916) AIR 1916 Mad 927 (927) : 31 Ind Gas 536, Hatnam v. Uaniasaniy 
Chftf ji. (Rojecfciori of objection to an award on the ground of its being 
time-barred though really it was not — Jleldy it is a clear declination 
of jurisdiction and revision lies.) 

(1923) AIR 1923 Mad 435 (436) : 46 Mad 938 : 70 Ind Gas 888, The 
British India Stcani Navigation Co. v. II. M. Sharafallif. 

3. (1924) AIR 1924 Cal 493 (493, 494) ; 80 Ind Gas 205, East Indian Bailway 

Co. V. Kanai Lai. 

(1920) A 1 R 1920 All 181 (181) : 55 Ind Gas 871, Nashmat All v. Mohan. 
(1926) AIR 1926 Lah 355 (35(>) : 93 Jnd Ca.s 855, JIard irari Mai 
Chironji Ital. 

(1924) A I R 1924 liah 666 (667) : 76 Ind Gas 14, Snrjit Sznyh v. Lieut. 
Oapt. C. J . Tor vie. 

(1915) AIR 1915 All 54 (55): 28 Ind Gas 270, Mahahir Sahn v. Bhirgitrai. 
(1915) A I R 1915 Lah 209 (210) : :30 Ind Oas 429, Shcr Khan v. 'cokal 
Chand. 

(1930) AIR 1930 Lah 112 (113) : 123 Ind Gas 571, Nur Ahmad v. Hamid 
Khan. 

(1929) A I R 1029 Lah 26 (27) : 116 Ind Gas 221, Bdi Ham v. Bndam Sain. 
(1915) A I R 1915 IMad 907 (907) : 30 Ind Gas 264, Thomas Pillai v. 
Mil 1 hu rain an G Jietty. 

(1917) A I R 1917 Mad 76 (76) : 32 Ind Gas 3, Kuppiisamy lyenijar v. 
Narayann Iyengar, 

(1917) A I r'i 917 Cal 572 (572) : 32 Ind Gas 982, Hampat Mahato v. Ham 
(iJiulani Singh. 

(191C») A I R 1916 Gal 907 (908) : 33 Ind Gas 346, Mohini Chundvr Pal 
Cho'udhry v. Mir 2 a Ahmed AH Khan. 

(1928) A I R 19^k Gal 189 (190) : 107 Ind Gas 733, Satish Chandra Dc 
Hakhal Chandra Saha. 

(1928) AIR 1928 Gal 202 (204) : 106 Ind Gas 561, Tamirannvssa Bibi v. 
Ml. K ach h I man Bewa. 

(1936) AIR 1936 Nag 157 (159) : I L R (1936) Nag 73 : 164 Ind (Jas 848, 
Dev Idas v. Nilakanth Ban. 

(1934) AIR 1934 Bosh 103 (105) : 153 Ind Gas 398, Qnadir Baklish v, 
Ujagar Singh. 

(1930) A i‘r 1930 Nag 88 (88): 120 Ind Gas 414, Mt. Bahmathi v. 
Badridas. 

(1927) AIR 1927 Oudh 015 (615) : 107 Ind Gas 191, Shco'pal v. Chitoria. 
(1927) AIR 1927 Nag 389 (389) : 103 Ind Gas 113, Madhorao \. Covind 
liaghoha Totade. 

(1924) AIR 1924 Pat 37 (38) : 75 Jnd Gas 430 ; 2 Pat 800, Ml. Bibi P.aL 
nahi v. Paras Nath. 

(1925) AIR 1925 Oudh 373 (373) : 80 Ind Gas 918, Bankcy Lai v. Ham LaL 
(1925) AIR 1925 Oudh 148 (148) : 80 Ind Oas 617, Bharat v. Basant. 

(1885) 1885 All W N 32 (:42), AH MaBiar v. Sheo Bakhsh. 


Seotion 3 
Note 43 
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Section 3 limitation is affected with any irregularity or illegality as to the 

Note 43 manner in which such decision has been arrived at, revision will bo 

competent.^ Similarly, the failure to decide a material issue will 
amount to an irregularity in the manner of the exercise of jurisdic- 
tion and may be a ground for revision.^ Hence, the refusal or 
failure of the Court to decide a material question of limitation which 
arises in the case may be a ground for interference in revision.^ 

Even where otherwise revision is competent, the High Court 

(1932) A I R 1932 All 5*13 (544) : 54 All 525 : 138 Ind Cas 396, Bhajja v. 

Muhammad Said Khan, 

(1908) 4 Na#? L R 184 (185), Duri v. MohanlaU 

(1897) 20 Ail 78 (79) : 1897 All W N 168, Sunder Singh v. Doru Shanlcar, 
(1912) 15 Ind Cas 679 (681) (Cal), Bcnode Behari Bhadra v* Bam Samp 
Ghamar. 

(1911) 11 Ind Cas GO (61) (Lah), Jalu v. Samand. 

(1912) 14 Ind Gas 52 (53) (All), Bisesar Dayal w, Har Goi^ind. 

(1910) 6 Ind Gas 745 (746) (Mad), Karnavi Santa Bao v. Roddam Vencoha 

1 hdi) • 

(1912) 15 Ind Gas 547 (548) : 39 Gal 473, Ramagopal v. Joharmall Khemlia. 
(1880) 5 Gal 807 (810, 811) : 6 Gal L R 228, Bam Sahai Singh v. Maniram. 
[But see (1935) AIR 1935 Pcsh 186 (189) : 160 Ind Cas 457, 
Mil, Zainah Bibi v. Bihari BaL (Article 181 applicable — 
(iourt erroneously applying Article 163 — Held, that this consti- 
tutes material irregularity.)] 

[Sec also (1911) 10 Ind Cas 293 (294) (Lah), Hukum Singh v. Sham. 
SingJi. (Court of revision can review finding upon a question 
of Jimitation.)] 

4. (1929) AIR 1929 All 593 (595) ; 119 Ind Cas 103 : 61 All 910, Dipchand- v. 

Sheo Prasad. 

(1887) 12 Rom (>17 (020) : 13 Ind Jur 217, Venkubai v. Lakshman Ffn- 
kvha. KliOt. 

(1915) A I R 1915 All 161 (162) : 28 Iiid Cas 969, Shankar Singh v. 
Aft. Brkha. 

[See (1934) A I R 1934 Tat 50 (52) : 155 Ind Cas 9b7,Akhauri 
If crambo Naram Sinha v. Janiuna Sonar.'] 

5. See Authors’ Civil Procedure Code, 2TidKdition, Section 115 Note 12 Pt. 23, 

G. (1919) A I H 1919 Lali 422 (4*22) : 50 Ind Cas 610, Asa Nand v. Jhangi 
Bam. 

(1923) A I R 1923 Alad 503 (504) : 72 Ind Cas 137, Gopalasamy Iyer v. 
Batnachandra Tijer . 

(1927) AIR 1927 Mad 436 (437) : 100 Ind Cas 634, Sanjirapppa v. Fc?t- 
hatanaranappa. 

(1926) A I R 1926 Cal 444 (445) : 87 Ind Cas 173, Ilem Kania v. Manoj 
Prova Singh. 

(1915) AIR 1915 All 240 (241) : 20 Ind Cas 975, Janki Prasad v. Parame- 
shmar Din Pandeij. 

(1926) AIR 1925 Rang 381 (382) : 92 Ind Cas 775, Ala Shewe U v. Ala 
S kin . 

(1933) AIK 1933 Pat 132 (184) : 144 Ind Cas 147, Kakraul Co-operative 
Soviety v. Durganand Jha. 

(1913) 18 Ind Cas 392 (392) (Cal), Jagabandhu Biswas v. Srinath Chat- 
ter jec. 

(1929) AIR 1929 Rang 304 (306) : 124 Ind Cas 260, Maung San v. Ala 
Shin. 

(1924) AIK 1924 Pat 36 (36) : 82 Ind Cas 1028, Mode Narain Singh v. 
Bikram Singh. 

(1913) 18 Ind Cas 891 (392) (Cal), Panchu Mandal v. Isaf. 

(1913) 19 Ind Oas 425 (426) : 9 Nag L R 35, Habihullah v. Karanjee, 
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will refuse to interfere except where it is necessary in the interests 
of justice to do so7 

Bevision under S, 25 of the Provincial Small Cause Courts Act, 
The powers of the High Court under the above Section are not 
confined to the three classes of cases specified in Section 115 of the 
Civil Procedure Code and hence, even a mere error in the decision on a 
question of limitation may be a ground for revising the decision of a 
Provincial Small Cause Court, provided that such decision has caused 
substantial injustice to any of the parties.® 

^ [See (1918) A I R 1918 Mad 1173 (1173) : 42 lud Gas 536, British 

India Steam N aviijation Co. v. Bussain Kasim Shet. (Appel- 
late Court cannot be said to have acted with material irregu- 
larity in not adjudicating on plea of limitation which had not 
been pressed before it.)] 

alsi (1885) 7 All 345 (347) : 1885 All W N 73, liar Prasad v. 
J afar AH.] 

[But see (1917) AIR 1917 Mad GG7 (G67) : 32 Ind Gas 785. DuraU 
saniy U daijan v. Kadirsa Iloiethen. (Mere fact that the judg- 
ment of an ApiJellate Court does not deal with a point of limi- 
tation arising in the case does not amount to a material 
irregularity.) 

(1927) A I R 1927 Mad 660 (GGl) ; 101 Ind Gas 514, Manganima v. 
Pedda Ammanna. (Where application to set aside award was 
dismissed as barred by limitation without considering provi- 
sions of Section 12, Limitation Act, Jield. there was no question 
of jurisdiction and revision was not competent.)] 

7. (1925) A I R 1925 All 164 (165) : 82 Ind Gas 1011, Mohammad Naqi v. 

Hargu Lai, 

(1911) 11 Ind Gas 445 (446) (Lah), Ghasita v. Sultan, 

8. (1915) AIR 1915 All 449 (450) : 27 Ind Gas G37, Sitigar Manufacturiiuj 

Go, V. Mrs, E, Felyun, 

(1935) A I R 1935 Lah 137 (138), Gharan Das v. Itam Jiatlan, 

(1912) 17 Ind Gas 470 (471) : 15 Oudh Gas 319, P<ajah Kaghuraj Singh v. 
Sahib Dm, 

(1911) 11 Ind Gas 415 (446) (Lah), Ghasita v. Siillaji, 

(1925) A I R 1925 Oudh 34 (34) : 79 Ind Gas 848, Mt, Mohanya v. Panna 
Lai. 

(1913) 19 Ind Cas 782 (782) (All), Shear am v. Badri Das Behari Lai, 

(1913) 20 Ind Cas 175 (176) (All), Shea Pershad v. Shea Pershad. 

(1926) 95 Ind Gas 4 (5) (Lah), Thakar Das v. Bhala Shah D\ini Gkand. 

(1936) 161 Ind Cas 423 (423) (Oudh), Lai Jageyidra Bakhsh Singh v* 
Mr. Andrews A. Ferns. 

(1903) 1903 Pun L R No. 138 (p.589) : 1904 Pun Ro No. 66, Sayad Mir 

Shah V. Atar Singh. 

(1918) AIR 1918 Oudh 329 (330, 331) : 21 Oudh Cas 139 : 46 Ind Gas 804, 
Mad ho Singh v. Badii Singh. 

(1909) 3 Ind Ca.s 817 (818) (All), Jainna Das v. Bishnath Singh, 

(1936) AIR 1936 Oudh 247 (248) : 161 Ind Cas 389, G. P, Glarke v. Aga. 
Aziz Khan. 

(1928) AIR 1928 Lah 274 (275) ; 115 Ind Cas 757, Mohamed Shafi v. Delhi 
House of Multan, 

(1927) AIR 1927 Lah 396 (397) : 100 Ind Gas 922, DU Mohamed v. Sain- 
Das. 

(1935) AIR 1935 All 716 (717) : 154 Ind Ga.s 713, Gajadhar Prasad v. 
Dharma Hand, 

[But see (1928) AIR 1928 Lah 51 (52) : 100 Ind Gas 874, Karam 
Ghand Sant Ram v. Daya Nand Damodar Das.] 

[See also (1910) 9 Ind Gas 467 (468) (Low Bur), Maimg Ba Kyaw 
Me Saw, (No revision against interlocutory orders.)] 
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44. Review, if lies on question of limitation. A review 
lies in regard to a question of limitation under the conditions 
specified in O. 47 E. 1 of the Civil Procedure Code. Thus, where 
the bar of limitation is clear on the facts found by the Court, and 
the Court has failed to notice such bar, the decision is vitiated by 
an error apparent on the face of the record and can be set aside in 
review.^ But the more fact that the judgment does not state that 
certain aspects of the question of limitation were considered is not a 
sufficient ground for review." 

^ Where the period of limitation jirescribed 
. . for anv suit, appeal or apjilication 

Where Court is . ^ i v i.r i- • 

closed when period Oil Clciy WliGH till© IS 

closed, the suit, appeal or application 
may be instituted, preferred or made on the day that 
the Court re-opens. 

Synopsis 

1. History of the Section. 

2. Principle of the Section. . 

3. Applicability to act for which a limitation is prescribed 

by Section 48 or by Order 45 Rule 7 of the Civil Proce- 
dure Code. 

4. Applicability to payments under Order 21 Rules 89 ftnd 85 

of the Civil Procedure Code. 

5. Applicability to acts directed to be done by decree or order 

of Court. 

6. Applicability to payments to be made under private agree- 

ment between parties. 

6a.Section, if affects court-fee payable on application for 
review under Articles 4 and 5 of the Court-fees Act. 

7. Expiry of period ‘prescribed’. 


* Acts of 1877 and 1871. 

First paragniph of Section 6 of the Act of 1877 and Section 5 (a) of 
the Act of 1871 were the same. 

Act of 1859. 

Contained no corresponding provision. 


Note 44 

1. (1928) AIK 1928 Lah 919 (919) ; 10 Lah 184 ; 112 Ind Cas 540, Dehi Sakai 

Gtilzarimal v. Hashcshar Lai liansi Dhar. 

(1929) AIR 1929 Nag 185 (190) : 116 Ind Cas 427, Kawdu v. Iterar Gin- 
nino Co. Ltd., Akot. 

2. (1929) AIR 1929 Nag 89 (90) : 115 Ind Cas 173, Trimbak v. Krishna Bao. 
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8. Acknowledgment or payment of interest during vacation. 

9 . Section 4 and Sections 6 to 8 of the Act. 

10. Section 4 and Section 12 of the Act. 

11. Section 4 and Section 31 (repealed) of the Act. 

12. "When the Court is closed.’’ 

13 . “Court” means the “proper Court.” 

14. “Suit, appeal or application may be instituted, preferred or 

made.” 

15. "Day that the Court re>opens.” 

16. Fact of the Court having been closed, whether should be 

mentioned in the pleading. 


Other Topics 


Applicability to periods prescribed by speeia 
Further holidays after vacation 
.Tudf^'c holding Court on gazetted holiday 
No extension of period by Section d... 

Ohice of Court open during holidays... 
Section d and Section 14 — Distinction 
Unauthorized holiday 


or local lawK... Soo S. 29, infra, 
... ...See Note 12, Pt. 10. 

See Note 12, Pts. 6, 7 
See Note 2, Pt. 7 ; Note 7, Pt. 2 
...See Note 12, Pts. 2 to 4, 12, 13 
See Note 2, Pt. 7 ; Note 7 
... See Note 12, Pt. 11 


1. History of the Section. — There was no provision corres- 
poncling to tJbis i^ecTion in the Act of 1859, but there was a provision 
(correspond ing to Soc^tion 3 of the present Act) to the effect that no 
Huit should bo niairitained in any Court unless the same was insti- 
tuted within the prescribed iieriod, any law or regulation to the 
coTitrai’y notwithstanding. In view of that provision it was held 
Ihat a. suit instituted on the re-opening day when the period 
prescr ibed expired on a day on which the Court was closed was 
barren] by limitation.^ As regards appeals and applications and 
acts dire(.*ted to bo performed by a decree of the Court, to which the 
said provision did not apply, it was held that the presentation 
thereof on the re-oj)oning day was a valid presentation.^ 


Section 4 — Note 1 

1. (18G4) 2 ^lad IT C K 208 (209), J< . J. S. Nayani Varu v. U, V enhataraya 

Ghcity. 

(1871) 10 Sutb W K 230 (231), Ununio Jiam v. Protah Chunder. (As- 
sumed.) 

(1873) 1873 Pun Kc No. 30, fihayyat Shiyh v. Mt. Jln/pan. 

(1805) 3 Suth W R S C C Hop 5 (0) : Bcng Jj R Sup Vol. 300, llajkisU. Roy 
V. Denohundhon Surniah. 

(1805) 3 Sufch W R 209 (210), Messrs. Collis it Grant v. Tarince Churn 
Si7i(jh, 

(1800) 0 Suth W R 39 (40), JIoLee Ham Das v. Mihce Ham Goyooce. 

(1873) 20 Suth W R 1G7 (108), Kudovm Suren Dassee v. Enamali Mookh- 
tear, 

(1809) 11 Suth W R 259 (259), Dewan Alt v. Munsnor AH. 

2. (1800) 0 Suth W R Misc 100 (100), Gnpeenath Boy v. Gopinath Chatter jee. 

Dim. 16 


Section 4 
Note 1 


Note 1 



Section i 
Notes 
1—2 


Note 2 


242 Court closed when period expires 

Section 5 (a) of the Limitation Act of 1871 introduced a provi- 
sion corresponding to the present Section 4 and the same has been 
re-enacted in the subsequent Acts/"* 

2. Principle of the Section. — This Section is based on the 
general principle of law enunciated by the maxims Lex non cogit ad 
impossibilia'* — the law does not compel a man to do that which he 
cannot possibly perform/ and “Actus cunce yiemmem gravahiV' — an 
act of the Court shall prejudice no man/ In Dharamsi Morarji 
Chemical Co. Ltd. v. Occhavlal JIargovandas Shah,^ their Lordships 
of the Bombay High Court observed as follows : — “When a party has 
to do something before a certain day and if upon that day or before 
that day he cannot do that thing by reason of the act of the Court, 
then he is entitled to an extension of time over that period during 
which he is delayed by the Court’s action.” And this principle has 
been followed in numerous cases.'* 

(1S67) 8 Ruth W R (74), Baja Bishen Perhasli Narain Simjh v. Babnoa 
Misiii'r. 

(18G5) 1865 Bcug li R Sup Vol. 3()1 (Note), Govind Cbundcr Bhuttachar jcc 
V. Srcenath Alookcrji’C. 

(1864) 18G4 Ruth W R Gap Misc 40 (41), Mo&nrivf Ali Chowdliry v. Janoko^ 
‘>iaih Adhicaree. 

(1869) 6 Bom H G A 0 50 (50), Kx yarfe Krishna PadJtc. 

(1869) 12 Suth W R 21 (24) : 4 Beng L R 82 (F B), Narayan Mamdal v. 

Beni Madhnb Sirka7\ (Application for review.) 

(1869) 12 Suth W R 293 (294), LuelnJinri Chunder G ir v. .Kali Churn 
Singh. 

(1867) 8 Suth W R 223 (223), Jhihcc lUiVJoot v. Heernniu n . (Act diroctrxl 
to be done under a decree.) 

[But see (1870) 13 Suth W R 122 (122) : 4 Beng L R A G 181, Klw ^ 
die Tjall v. M t. Bisirasu Kunwar. (Application for execution.) 
(1867) 1 Bong L ROC 39 (10), Tamraco v. Ski^irier.'] 

3. See (187G) 1 All 203 (265), Bishan Chand v. Ahmad KJian. 

(1909) 3 Ind Gas 400 (401) ((^al), Venkata Bamania v. Khrrode ALull. 
(Application for leave to appeal to I'rivy Gouncil filed after limi- 
tation expiring during vacation.) 

Note 2 

1. (1912) 14 Iiid Cas 173 (174) (Gal), AJiad liahah AlolLa v. liahar Ali. 

(1923) AIR 1923 Nag 24(! (247) : 10 Nag R li ITC, ; 72 Ind Cas 388, Dhanu 
Singh v. K esheoprasad. 

(1912) 12 Ind Cas 810 (811) : 7 Nag L R 17G, Balakrishna v. Tima. 

2. (192G) A I R 1926 Nag 331 (331) : 96 Ind Gas 376, Baotrnal v. Ainn)' Singh. 
(1903) 6 Oudh Cas 68 (68), Ram Nath v. Murli Dhar Gaya Din Singh. 

3. (1927) AIR 1027 Bom 480 (481) : 51 Bom 848 : 103 Ind Cas 540. 

4. (1931) A I R 1931 Cal 785 (786) : 58 Cal 1148 : 1.84 Ind Cas 1132, Anisuddin 

Ahmed v. Kalipada Bay. 

(1868) L R 3 Q B 173 (176) : 9 B & S 28 : 87 L 4 Q B 65 : 17 L T 468 : 16 
W R 858, WGiierton v. Baker. 

(1871) 6 Bcng L R 292 (292), Mnnshi Abdul Ali v. Tnrachand Ghose. 

(1877) L R 3 Q B 173, The Royal Exchange Assurance Gorporation, 

(1906) 3 Cal Li Jour 339 (339) : 10 Cal W N 535, Surendra Narain Mustaji 
V. Souravini Dasi. 

(1911) 9 Ind Cas 181 (183) (Cal), Lachmi Narain Marioari v. Sukhraj Bai. 
(1912) 14 Ind Cas 173 (174) (Cal), Ahad Baksh Molla v. Bahar Ali. 
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This Section is, however, limited in its applicability to the 
institution, preferring, or making of splits, appeals or applications 
where a period of limitation has been prescribed therefor. It does 
not, for instance, apply to other acts allowed to be done by law on a 
certain day or within a prescribed period. Such cases are governed 
by Section 10 of the General Clauses Act 1897, which is also based 
on the same general principle^ and which runs as follows : — 

“Where, by any Act of the Governor-General in Council or 
Begulation made after the commencement of this Act, any act 
or proceeding is directed or allowed to be done or taken m any 
Court or office on a certain day or within a prescribed period, 
then, if the Court or office is closed on that day or the last day 
of the prescribed period, the act or proceeding shall be con- 
sidered as done or taken in due time, if it is done or taken on 
the next day afterwards on which the Court or office is open. 

Provided that nothing in this Section shall apply to any act 
or proceeding to which the Indian Limitation Act 1877, applies.’* 

This Section, also, is limited in its scope and ai)plios only to 
acts and proceedings allowed by any Act of the G overnor eneral in 
Comicil or Begnlation, to be done on a certain day or within a 
prescribed period. It will not apply, for instance, to cases where the 
act is to be done under a decree or order of a Court within a 
particular period and the period expires on a holiday. In such cases, 
however, the general principle stated above will apply.’’ See Note 3 
infra. 


(19‘25) A I R 1925 Mad 74d (744) : 87 Ind Gas 560, Sanlaran (Jnni v. 
Uaniaii, 

(1927) AIR 1927 IMad 119G (1196) : 106 Ind Gas 502, Chinna Nadan v. 
A r u in. uga ni Che t ty. 

(1921) A I K 1921 Lah 6 (8) : 67 liid Gas 772 (F B), Jiimmun v. Fauja. 
(1981) AIR 1981 Lah 886 (887) : 138 Ind (^ais 484, Fateh Khan v, Chhajju. 
(1923) AIR 1928 Nag 240 (247) : 19 Nag L K.116 : 72 Ind Gas 388, Dhann 
Sintih V. Kcsiicoprasad. 

(1926) AIR 1926 Nag 331 (331) : 96 Ind Gas 376, Itaolrnal v. Amar Singh. 
(1911) 12 Ind Gas 810 (811) : 7 Nag L R 176, iJalakrishna v. Tima. 

(1908) 6 Oudh Gas 08 (72), liani Naih v. M nrlidhar. 

(1927) AIR 1927 All 008 (008) : 102 Ind Gas 528, Bam Sarup v. Khaderan 
Kohar. (Act requirod to bo done by rule of High Gourt — Last day a 
holiday— Act may Vjc done next day.) 

5. (1900) 3 Gal L Jour 339 (839) : 10 Gal W N 535, Snrendra Narain Mnntafi 
V. S our a V ini Dani. 

(1910) 5 Ind Gas 41G (418) (Cal), Ahad BaJesh MoUa v. Babar Ali. 

G. (1871) 6 Beng L R 292 (292), Munshi Abdul Ali v. Tarachand Ghose. 

(1911) 9 Ind Gas 181 (183) (Gal), Lachtni Narain Marvmri v. Sukhraj Jlai. 
(1912) 14 Ind Gas 173 (174) (Gal), Ahad Bakah Molla v. Babar Ali. 

(1925) A I R 1925 Mad 743 (744) ; 87 Ind Gas 500, Sankaran Vnni v. 
Bain an. 

(1927) AIR 1927 Mad 1196 (1196) : 106 Ind Gas 502, Chinna Nadan v. 
Ar u in u ga m Chet ty , 

(1921) AIR 1921 Lah 0 (8) : 67 Ind Gas 772 (P B), Himmun v. Fauja. 
(1931) AIR 1931 Lah 380 (387) : 133 Ind Gas Fateh Khan v. Chhajju. 
(1923) AIR 1923 Nag 240 (217) ; 19 Nag L R 116 : 72 Ind Gas 388, Dhanu 
Si?i(jh V. Kcshcoprosad. 
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Note 8 


The language of the Section indicates that it has nothing to do 
with computing the prescribed period of limitation. In Maqbul 
Ahmed v. Onkar Pratap Naram SinghJ their Lordships of the 
Privy Council observed as follows : What the Section provides is 

that where the period prescribed expires on a day when the Court 
is closed, notwithstanding that fact, the application may be made on 
the day that the Court re-opens ; so that there is nothing in the 
Section which alters the length of the prescribed period; whereas 
in Section 14, and other Sections of a similar nature in the Act, 
the direction begins with the words In computijig the period ol; 
limitation prescribed for any application/ certain periods shall be 
excluded.” 

3. Applicability to act for which a limitation is prescribed 
by Section 48 or by Order 45 Rule 7 of the Civil Procedure 

Code. — In Peary MohunAich\. Ananda Char an, ^ which was decided 
before the General Clauses Act 1897 was passed, an application for 
execution, which would become barred by the 12 years rule of 
limitation under the Civil Procedure Code 1882 was filed on the 
re-opening day of the Court, the last day of the said period having 
expired when the Court was closed. It was held by the Calcutta 
High Court that on gcmeral principles of law, the application was 
within time. In the undermentioned case/^ where the period pres- 
cribed by Act 6 of 1874 (now Order 45 Buie 7, Civil Procedure 


(192()) AIR 1920 Nag SSI (831) : 96 Incl Cas 370, Eaotmal v. A^nar Singh. 

(1911) 12 Ind Cas 810 (811) : 7 Nag L R 17C, J^alakrishna v. Tima. 

(1902) 6 Oudh Cas 68 (08), Ilani NaUi v. Murli Dhar. 

(1880) 5 Cal 906 (909, 910) : 0 Cal L R 239, JJosscin Ally v. Donzcllc. 

(1911) 9 Ind Cas 181 (183) (Cal), Lachmi Naram v. Sukhraj liai, 

(1891) 18 Cal 231 (231), Shoashcc Bhushan Budro v. Gohind Glmnder Boy. 

(1900) 1900 Pun Ij R No. 9, Muhammad Yusaf v. K arim Bakhsh. 

(1882) 4 All 430 (434) : 1882 All W N 71, Baghelin v. Mathura Prasad. 

(1899) 1809 Pun Re No, 78, Muhammad Yusaf v, Karim Baklisk. 

(1935) AIR 1935 Lah 369 (370) : 158 Ind Cas 352, Amolak Ram Dioarka 
J)as V. Boda Mai Bamsaran Das. (Amount to be paid into Court by 
certain date — Such date coming in Court vacation — Money paid on re- 
opening date is proper payment.) 

[But see (1918) AIR 1918 Sind 50 (51) : 11 Sind L R 106 ; 45 Ind 
Cas 168, Moosaji Ahmed d' Co. v. The Asiatic Steam Navigci- 
tio7i Go. (Time prescribed by Karachi Port Trusts Act — 
S. 4 of Limitation Act and S. 10 of General Clauses Act not 
applying — General principle also not held to apply as it was not 
impossible to file the suit before the holiday — Submitted 
wrong.)] 

7. (1935) AIR 1936 P C 86 (67) : 155 Ind Cas 205 : 62 Ind App 80 : 57 All 
2-12 (P C). 

Note 3 

1. (1891) 18 Cal 631 (634). 

2. (1877) 2 Cal 272 (272), In the matter of the petition of Soorjmukhi Koer. 

[See also (1877) 2 Gal 128 (129) : 1 Ind Jur 374, In the matter of 
the petition of Lalla Gopee Ghand. (Deposit not made on the 
re-opening day but much later — Delay was not excused.)] 
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Code) for deposit of costs in a Privy Council appeal expired on a Section 4 

(lay on which the Court was closed, it was held that it would be a HotCS 

reasonable exercise of discretion to allow the deposit to be made on 8—6 

the day that the Court re-opened. The cases would, it is submitted, 
now be governed by Section 10 of the General Clauses Act, 1897. 

4. Applicability to payments under Order 21 Rules 89 and Note 4 


88 of the Civil Procedure Code. — An application to set aside a 
sale under Order 21 Rule 89 of the Civil Procedure Code is one 
for which a limitation period of 30 days has been prescribed by 
Article 166 of the Limitation Act. Where on the day on which the 
period expires the Court is closed, the application may, by virtue of 
this Section, be made on the day the Court re-opens.^ 

But under Order 21 Rule 89, the party can apply only on his 
depositing the amounts referred to in that Rule. It has been held 
in the undermentioned case‘^ that the tender of such amount must 
also be considered as an application governed by Section 4 of the 
Act. According to the cases cited below, ^ the tender is governed by 
Section 10 of the General Clauses Act 1897, as being an act allowed 
by an Act of the Governor-General in Council, to be done within a 
particular period. Where a tender of deposit under Order 21 Rule 89 
was made on the last day, and the Court though not closed, was 
unable to receive the deposit, it was held by the late Judicial Com- 
missioner s Court of Nagpur, that it could be received the next day 
on the general principle that the act of the Court shall prejudice 
no party. ^ See also the undermentioned cases. 

5. Applicability to acts directed to be done by decree or Note 6 
order of Court. — Whore money is payable under a direction in a 
decree, it may, under the provisions of Order 21 Rule 1 of the Civil 
Procedure Code, be paid either into Court or out of Court to the 
decree- holder. The person bound to pay under the decree is entitled 
to choose the method of payment.^ Suppose now he chooses the 

Note 4 

1. (1922) AIR 1022 All 195 (196) : 67 lad Oas 321, Dunja Prasad v. BahulaL 

2. (1922) AIR 1922 All 195 (196) : 67 Ind Gas 321, Diirga Prasad v. Bahulal. 

3. (1897) 19 All 140 (llO) : 1897 All W N 7, Bashir-mUdin v. Jhori Singh, 

(1906) 9 Oudh Gas 214-B (216), lladhe hal v. Shco Prasad, 

(1903) 13 Mad L Jour 271 (272), Ari Ghetty In re, (Section not stated.) 

4. (1926) AIR 1926 Nag 331 (331) : 96 Ind Gas 376, Baot Mai \,Amar Singh, 

5. (1880) 5 Gal 314 (317), Golap Chand v. Kristo Ghunder, 

(1911) 10 Ind Gas 51 (53) (Gal), Mahomad Akbar Jarnan Khan v. Siikhdco 
Panday, 

(1912) 17 Ind Gas 783 (784) : 35 All 65, Munshi Lai v. Ram Narain, (No 
Section referred to.) 

Note 5 

1. (1910) 7 Ind Gas 992 (992) : 35 Bom 85, Wana Ravji v. Naiu Murha, 

(1925) AIR 1925 Mad 743 (744) : 87 Ind Gas 560, Sankaran Vnni v. 

Raman, 

(1921) AIR 1921 All 44 (44) : 60 Ind Gas 894, Reoti Ram v. Siia Bam, 

(1928) AIR 1923 Nag 246 (247) : 72 Ind Gas 388 : 19 Nag L R 116, Dhanu 
Singh v. Kesheoprasad, 
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alternative of depositing the amount in Court and finds that the last 
day on which the amount is to be deposited falls on a holiday on 
which the Court is closed. Can he deposit it on the next day on 
which the Court re-opens ? As has been seen in the previous Note, 
neither Section 4 of this Act nor Section 10 of the General Clauses 
Act 1897, applies to such a case. It has been held, however, gene- 
rally that the general 'princij^le of law referred to in the previous 
Note will apply in such cases.^ It has also been held that a valid 
tender of money to Court on the re-opening day will be equivalent 
to actual deposit and that if the Court is unable, for no fault of tlie 
party, to accept the deposit on that day, the deposit on the next day 
will be accepted as proper on the principle that the act of the Court 
shall prejudice no man."* 

In Wana Bavji v. Natu Murhaf however, it was held that 
Section 10 of the General Clauses Act applied to such cases. It is 
submitted that this view is not correct. 

It has also been held in the undermentioned case'"^ that whore 
for some time after the decree directing payment is passed, the Court 
is open, but is closed on the date on which the period allow^ed for 
payment expires, the judgment-debtor cannot wait till the re-open. 
ing of the Court to deposit the amount, and is bound to have paid 
the amount either direct to the decree-holder or to liave deposited it 
before the Court closed for the vacation. It is sul:)mitted that this 
view also is not correct and is against the trend of judicial opinion. 

Note 6 Applicability to payments to be made under private 

agreement between parties. — Neither Section 4 of this Act nor 

(1925) AIK 1925 All 087 (087) : 87 Iiid Cas 020, Mahomed JIashim v. 
Had h a Krishua . 

2. See the, cases cited in Foot-Note (1) other than 7 Ind Cas 992. 

[See alfio (1900) 8 Cal li dour 339 (342) : 10 Cal W N 535, Surendrci 
Narain MuRtaji v. Sour at ini Dasi. 

(1870) 2 N W P II C K 112 (112), Mt. Muchul Kooer v. Laljee. 
(1884) 7 All 107 (108) : 1884 All W N 224, Ham Sakai v. Gaya, (Pre- 
emption decree.) 

(1877) 1877 Pun Re No. 31, Shatn^-ud'dm v. Pir Haksh. (Do.) 
(1931) AIK 1931 Lah 380 (387) : 133 Ind Cas 434, FaHh Khan v. 

Chhajju, (Do. Dissenting from A I R 1921 Lah 0.) 

(1908) 11 Oudh Cas 144 (140), Gan /a J)har v. Anrudh Sinoh. 

(1923) AIK 1923 All 510 (517) : 45 All 450 : 74 Ind Cas 745, Gir- 
dhari Smyk v. Jihuyal Sinqh, 

(1924) A I K 1924 All 218 (219) : 40 All 328 : 78 Ind Cas 1014 (F B)> 
Mjihammad Jan v. Shiam Lai. (Overruling AIK 1918 All 13 
and AIR 1922 All 278.) 

(1898) 21 Mad 385 (387), Araramadu Ayyangar v. Satniappa Nadan.] 

3. (1921) AIR 1921 Lah 6 (7) : 07 Ind Cas 772 (F B), Himmun v. Pauja. 
(1908) 11 Oudh Cas 144 (146), Gan la Dhar v. Anrudh Singh. 

(1906) 9 Oudh Cas 214-B (210), Had he Lai v. Sheo Prasad. 

(1911) 10 Ind Cas 51 (.53) (Cal), Mahoimnad Akbar Jaman Khan v. SuJchdeo 
Panday. (Principle applied was that stated in the maxim Actufi 
curiee, etc.) 

4. (1910) 7 Ind Cas 992 (992) : 35 Bom 35. 

5. (1929) AIR 1929 All 207 (208) : 115 Ind Cas 796 : 51 All 527, KunjBehari 

Singh v. Bindeshri Prasad Singh. 
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Section 10 of the General Clauses Act 1897, nor the general principle 
of law has been held to apply to payments to be made under a 
private agreement between the parties.^ 

6a. Section, if affects court-fee payable on application for 
review under Articles 4 and 6 of the Court-fees Act, — The 

court. fee leviable on an application for review of judgment is that 
leviable on the plaint or memorandum of appeal, if such application 
i$ presented on or after the ninetieth day from the date of the decree, 
but is only half that fee if such application is presented before the 
ninetieth day. Suppose now that the ninetieth day expires on a d^ 
on which the Court is closed and the application is consequently 
presented on the day on which the Court ro-opens. What is the 
court -fee payable ? It has been held that the full court -fee must be 
paid, the reason being that this Section excuses the delay only for 
purposes of limitation and does not affect the payment of court-fee.^ 

7. Expiry of period “ prescribed. ” — It is important to 
remember that this Section does not alter or modify the length of 
the “ prescribed ” period. It assumes that the period prescribed 
expires on a day on which the Court is closed and it says that not^ 
ivithstanding such expiry the proceeding may be taken on the day 
the Court re-opens.^ In Maqhul Ahmad v. Onlcar Pratap Narain 
Singhf^ their Lordships of the Privy Council observed as follows : — 

“ The language employed in Section 4 indicates that it has 
nothing to do with computing the prescribed period. What the 
Section provides is that, where the period prescribed expires on 


Note 6 

1. (1920) A I R 1920 Pat 122 (123) : 5G lud Gas 495, Adya Smyh v. Nasib 
Singh. 

(1934) A I R 1934 Oudh 303 (305) : 149 Ind Gas 258 : 9 I^uck 475, Salamat 
Ali V. Nu 7- Muhajuniad Khan. 

Note 6a 

I. (1886) 9 Mad 134 (13G) : 9 Ind Jur 423, In re Kota. 

(1910) 15 Ind Gas 455 (456) (Gal), Sayera Bibi v. Bhutnath Haidar. 

(1899) 2 Oudh Gas 302 (303), Jcgatpal Singh, v. Jagrshinar Baksh Singh, 
(1893) 7 G P Ij R 111 (112), Hiralal Bayndhan v, Mt. Gangahai. 

{1879) 1879 Pun Ro No. 39, Buldu Mai v. Sohha, 

Note 7 

1. (1935) AIR 1935 P C 85 (87) : 57 All 242 : 155 Ind Gas 205 : 62 Ind App 

80 (P C), Maqhul Ahyyiad v. (ynkar Pratap Narain Sinqh, 

(1883) 13 Cal P R 153 (155), Deb Narain Sin ih v. Ishan Chunder Mah)» 
(Where the last day is not a holiday, time will not be extended because 
the next day is a holiday.) 

(1916) AIR 1916 Mad 734 (734) : 30 Ind Gas 832, Chennama ShettUhi v. 
Krishnaqa Seiti. (Do.) 

(1913) 18 Ind Gas 574 (575) : 1912 Upp Bur Rul 146, Nga Po Yin v. Mi 
Shan Nu. (Whore a suit on a promissory note executed on the 7th 
May 1907 was instituted on the 9th May 1910, the 8th being a Sunday, 
held, the suit was barred.) 

2. (1935) AIR 1935 P C 85 (87) : 57 All 242 : 155 Ind Gas 205 : 62 Ind App 

80 (PC). 
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' a day when the Court is closed, notwithstanding that fact, the 
application may be made on the day that the Court re-opens; 
so that there is nothing in the Section which alters the length of 
the prescribed period." 

There are, however, other Sections in the Act which extend or 
modify the periods prescribed by the first Schedule in particular 
eases. Thus Sections 6 to 8 of the Act extend the period prescribed 
by the first Schedule, where the person entitled to institute a suit or 
make an application is a minor, or is insane or an idiot. Sections 12 
to 24 prescribe the method by which the periods prescribed in the 
first Schedule in particular cases are to be computed or reckoned. 
In Maqbul Ahmad's case^ referred to above, where one of the ques- 
tions was when the period of limitation expired in a case to wdiich 
Section 14 of the Act applied, their Lordships observed as follows; — 

“In Section 14 and other Sections of a similar nature in the 
Act, the direction begins with the words 'in computing the 
period of limitation prescribed for any application’ certain 
periods shall be excluded. It therefore seems to their Lordships 
that, where there is ground for excluding certain periods under 
Section 14, in order to ascertain what is the date of the cxpira^ 
lion of the prescribed period, the days excluded from operating 
by way of limitation have to be added to what is primarily the 
prescribed period; that is to say, if the i)rescribod period is three 
years, and twenty days ought to be excluded in order to deter- 
mine when the prescribed period expires, twenty days have to 
be added to the three years, and the date of the expiration of 
the prescribed period is thus ascertained." 

If on the date of the expiration of the prescribed period as 
ascertained in the above manner, the Court is closed, then, under this 
Section, the proceeding may be taken on the day that the Court 
re-opens.^'* 

8. Acknowledgment or payment of interest during vaca- 
tion. — Suppose the period prescribed by the first Schedule for a 
particular suit expires on a day during the vacation of the Court, and 
an acknowledgment or a payment of interest is made after that date 
but before the Court re-opens, can it be said that such acknowledg- 
ment or payment is made “before the expiration of the period 
prescribed for the suit" within the meaning of Sections 19 and 20 of 
the Act so as to save limitation? It is clear from what has been 
stated in Note 7 that this Section does not alter or extend the period 
of limitation but merely allows a suit to be filed on the re-opening day, 
notwithstanding that the period has expired. It follows that the 


3. (1929) AIR 1929 Cal 315 (318) : 123 Ind Gas 246, Bejoy Kumar Sen v. 
Kuaum Kumari Debi. 

(1921) AIR 1921 Lah 124 (125) : 60 Ind Gas 259, Kanshi Ram v. Karam 
Narain. 

[See (1987) AIR 1937 Gal 464 (455) : I L R (1937) 2 Cal 612, Khirode 
Chandra Das v. Bamani Mohan D/iar.] 
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acknowledgment or payment, as the case may be, made under the Section ♦ 
above circumstances cannot be said to be made before the expiration Notes 

of the prescribed period” and cannot give a fresh period of limitation 8 — 9 

under Sections 19 and 20.^ A contrary view has been held in the 
undermentioned cases, ^ which in view of the decision of the Privy 
Council in Maqbul Ahmad's case^ can be considered to be no longer 
good law, 

9. Section 4 and Sections 6 to 8 of the Act. — ^ is under Note 9 

a legal disability on Ist January 1920 when he becomes entitled to 
sue for the recovery of a loan. The disability ceases on 1st January 
1925. Under Sections 6 and 8 of the Act he can institute the suit 
within three years from that date, i. e. within the 1st January 1928. 

The Court is closed on that date and re-opens only on the 5th 
January 1928. Can A validly institute the suit on the 5th January 
1928 ? The answer to the question depends upon the answer to 
another question, namely “Does the period of limitation prescribed 
for the suit expire on a day on which Court is closed?" It would 
clearly follow from what has been stated in Note 7 ante^ that in order 
to ascertain the expiration of the period prescribed for the suit, the 
clays excluded under Sections 6 to 8 from operating by way of limi- 
tation have to be added to what is primarily the prescribed period. 

In the illustrative case above, the period so calculated will expire on 
the 1st January 1928 when the Court is closed. The suit is there- 
fore validly presented on the 5th January 1928 by virtue of this 
Section.^ 

Note 8 

1. (1002) 26 Bom 782 (784) : 4 Bom L R 608, Bai Hemlcore v. Masamali, 

(1929) AIR 1929 Cal 68 (68) : 55 Cal 1210 : 114 Ind Oas 483, Debendra 

Nath Roy v. Kartic Prasad Vas. 

(1937) AIR 1937 Lah 642 (643, 644), Sha^iti Prakash v. Ilarnam Das, 

(Section 4 does not appl}^ to acknowledgment.) 

(1937) AIR 1937 Mad 367 (368) : 169 Ind Cas 653, Chidambaram Chettiar 
V. V enkatasiibba Naik. 

2. (1928) AIR 1928 Nag 192 (193) : 24 Nag L R 83 : 110 Ind Oas 16,JhanaJclal 

V. Gulabchand. (Proceeds on the view that Section 4 extends the 
period of limitation up to the re-opening.) 

(1913) 19 Ind Cas 820 (821) (Bom), Visrain v. Tahaji. 

3. (1935) AIR 1935 P C 85 (87) ; 57 All 242 : 155 Ind Cas 205 : 62 Ind App 

80 (P C), Macihul Ahmad, v. O^ikar Prata}) Naram Singh, 

Note 9 

1. (1932) AIR 1932 Mad 139 (141) ; 135 Ind Gas 587 : 55 Mad 286, Nayanna 
V. Krishnamicr t ky . (The phrase “the period of limitation prescribed 
for any suit” etc. in Section 4 of the Limitation Act is wide enough 
to include a period of time contained in the first Schedule of the 
Limitation Act but computed with the aid of one or more of the 
Sections 12 to 16 of the Limitation Act or starting from the date of 
attaining majority under Section 6 of the Act.) 

(1928) AIR 1928 Mad 1255 (1258) : 115 Ind Cas 509, Narasayya v. 

Krishnamurthy, (Period of limitation prescribed means period of 
limitation prescribed by Schedule 1 as qualified by Sections 6 and 8.) 

(1924) AIR 1924 Oudh 385 (387) : 81 Ind Cas 484, Bans Bahadur Singh v. 

Sakalraj Knar . (“Prescribed” means prescribed by the Act, i. e. by 
the first Schedule and by the provisions of Sections 4 to 26.) 
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Note 10 


10. Section 4 and Section 12 of the Act. — It follows from 
what has been stated in Note 7 antey that in a case to which 
Section 12 applies, the date of the expiration of the period prescribed 
must be ascertained by adding the days excluded to what is 
primarily the prescribed period. If on such date the Court is closed, 
the appellant or the applicant as the case may be can, under this 
section, prefer the appeal or make the application on the date when 
the Court re-ox)ens.^ 

Jlliistrations. 

1. A decree is passed in a suit on 1-1-1935. The period of limita- 

tion prescribed for an api:>eal from such judgment is 30 days 
from the date of the decree. Application for copies is made on 
20-1-1935 and copies are got on 13-2-1935. In order to ascertain 
when the period of limitation prescribed for the appeal expires, 
the period excluded, namely 25 days (from the 20th January to 
13th February both inclusive) must be added to the prescribed 
period of 30 days and so adding it, the period will expire on the 
55th day from 1-1-1935 (excluding 1st January under Section 12 
sub. section l) wliich will be 25-2-1935. If on that day the Court 
is ciosed, the appeal can be presented on the re-opening day.^'^ 

2. A dex-ree is i)assed in a suit on 1-1-1935. The period of limitation 

prescribed for an appeal from such judgment is 30 days from 
that date. The Court is closed from 25-1-1935 to 25-2-1935. 
x^pplication for copies is made on 26-2-1935 which is the 
day on wliich the Court re-opens and copies are got on 
30-3-1935. In order to ascertain when the period of 
limitation for the appeal ex])iros, the period excluded under 
Section 12, namely 33 days (from 26-2-1935 to 30-3-1935 
both inclusive), should be added to the prescribed period of 
30 days and so adding it, the period will expire on the 63rd day 
from 1-1-1935 which will be 5-3-1935. An apx)eal presenttxl 
on the 31st March after the copies are obtained will be barred.^ 
It has however been held in the undermentioned cases^ that 
the api)eal is in time, on the ground that the right of appeal 

Note 10 

1. See (1935) AIR 1935 P C 85 (87, 88) : 57 All 242 : 155 Ind Cas 205 : 

62 IndiApp 80 (P C), Maqbul Ahmad v. Onhar Pratap. 

Ia.(l984) A I R 1934 Pat 367 (868) : 13 Pat 632 : 151 Ind Cas 380, Dhatina 
M)fitrif V. Bengal Nagpur Itailivay Go. Ltd. 

2. See (1905) 28 Mad 452 (453) : 15 Mad L Jour 109, VetLlatarao v. Venkata^ 

chalavi Ghetty. 

(1916) A 1 B 1916 Lah 407 (407) : 35 Ind Cas 233 : 1916 Pun Re No. 79. 
Quran Hakha v. Bindrahan. 

(1934) AIR 1934 Pat 367 (368) ; 13 Pat 632 : 151 Ind Cas 880, Dhanna 
Mistry V. Brnyal Nayjmr Bailway Co, Ltd, (AIR 1931 Pat 60 held 
not correct law.) 

(1920) AIR 1920 Mad 1025 (1025) : 63 Ind Cas 922, Ma.silamani v. 
Arumuga. (Following 11 Ind Cas 839 and AIR 1920 Mad 859.) 

(1879) 1879 Pun Re No. 82, Jiican Siyigh v. Nagina Singh, 

3. (1897) 19 All 342 (347): 1897 All WN 76, SiyadaUun^nissa v. Md. Mahmud. 

(1900) 2 Bom L R 221 (223), Sitaram v. Bam ji, 
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subsisted on the re-opening day by virtue of Section 4, and that 
therefore the period of the closing of the Court must be excluded 
in addition to the period that can be excluded under Section 12. 
In other words this view proceeds on the ground that Section 4 
itself extends the period of limitation up to the re. opening of 
the Court. As has been seen in Note 7 ante, this view is not 
correct, as explained by the Privy Council in Maqbid Ahmad's 
case,"^ and consequently the said decisions can no longer be 
considei’ad to be good law. 

3. A decree is passed on 1.1.1935 and iininediately the Court closes 

for the vacation and re. opens on 1-3-1935. Copies are applied for 
on the same date and obtained on 5-3-1935 and an appeal is 
preferred on the same date. Is the appeal in time ? On the 
principle and method of calculation referred to in illustration 2 
above, the appeal would be barred if the ‘ time requisite’' for 
obtaining the copies is taken to be the period from 1.3.1935 
to 5-3-1935 both inclusive. There is however a difference of 
opinion as to whether in a case such as the above, where it is 
impossible for the party to apply for copies before the ro-open- 
ing day, the “time requisite” should not be taken to include the 
whole vacation also. See Notes to Section 12, infra, 

11. Section 4 and Section 31 (repealed) of the Act. — There 
was a conflict of opinion as to whether the period allowed by 
Section 31 (now repealed) was a “prescril)6d” period within the mean- 
ing of Section 4; in other words, wdiether if the period alloNved by 
Section 31 for a proceeding expired on a day on which the Court was 
closed, such proceeding could he taken on the re-opening day. It was 
held in the undermentioned cases^ that the wwd prescribed” in Sec- 
tion 4 meant only the periods prescribed by the first Schedule to the 
Act, tliat the period allowed by Section 31 \vas therefore not a ‘pres- 
cribed period” and that Section 4 cannot be applied so as to validate 
the proceeding taken on the re-opening day. A contrary view was 

(1926) AIR 1926 All 111 (112) : 89 Iiid Cas 956, Me(jh Baran Suy/k v. 
llama Das. 

(1914) AIK 1914 All SOS (304) : 2S Iiid Cas 874, Budhu v. Sultan. 

(1901) 25 Bom 584 (586) : 3 Bom L R 143, T nkararn v. Pajidurang . 

(1901) 25 Bom 586 (588) : S Bom L R 244, 1‘andhaririath v. Shankar, 

(1926) AIR 1926 Lah 121 (122) : 89 Ind Cas 437, Naman v. GurdUta. 

(1930) AIR 1930 Lah 216 (216, 217) : 11 L-ih 111 : 120 Ind Gas 169, Mt. 
Aitri V. flam K%shan. 

(1929) AIR 1929 Rang 96 (96) : G Rang 743 : 115 Ind Gas 667, Ma Dan v. 
Tan Chong San. 

(1920) AIR 1920 Pat 818 (819) : 60 Ind Gas 493, Farzand Ali v. AhdtiL 

(1915) AIR 1915 Nag 117 (118) : 11 Nag L R 104 : 29 Ind Gas 833, Kashi, 
bai V. Kan non. 

4. (1935) AIR 1935 P C 85 (87) ; 156 Ind Gas 205 : 62 Ind App 80 : 57 All 242 

(P G), Maqbul Ahmad v. Onkar Pratap Narain Singh. 

Note 14 

1. (1912) 15 Ind Gas 439 (440) (Oudh), Rahmatul Fatime v. Ashraf Ali, 
(Section 10, General Clauses Act, was however held to apply.) 


Section 4 
Notes 
10—11 


Note 11 
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Section 4 
Notes 
11—12 


Note 12 


taken in the cases cited below, ^ namely that the word ^‘prescribed” 
meant prescribed by the Act, i. e. prescribed primarily by the first 
Schedule but computed, altered or substituted by the Sections of the 
Act, that consequently the period allowed by Section 31 was a 
“prescribed” period within the meaning of Section 4 and that if 
such period expired on a day on which the Court was closed, the 
proceeding might bo taken on the day on which the Court re- 
opened. In view of the repeal of Section 31 of the Act, this 
conflict would no longer be of any importance and even otherwise 
would now be taken to have been set at rest by the decision of 
the Privy Council in Maqhiil Ahmad's case^ to the effect that the 
date of the expiration of the prescribed period must be ascertained 
by considering the Sections along with the period primarily pres- 
cribed by the first Schedule. See also Notes 7 to 10, ante. 

12. “When the Court is olosed.” — The question whether 
in any particular case the Court is closed is one of fact which must 
depend ui)on the practice which prevails in the particular Court. ^ 
There may be a vacation; yet the Court may be open for certain 
classes of business, such as admission of idaints, filing of written 
statements and hearing of short cases. ^ A Court cannot be deemed 
to be closed within the meaning of this Section during a vacation, if 
for the purpose of the particular business in que.stion the office of the 
Court is open.'^ According to the prevailing practice in the Bombay 


(1911) 12 Incl Gas 811 (813) (Bom), Sheodas Dotdairam v. Naraijan Asaji. 

(Section 10 of the Cxcneral Clauses Act also will not apply.) 

(1930) AIR 1930 Lah 127 (128) : 10 Lah 681 : 122 Incl Gas 86, Jai Dev 
Singh v. Abdul Rahman, (Section 5 of the Punjab Loans Limitation 
Act corresponded to Section 81 of this Act — Section 4 of this Act 
assumed not to apply, but Section 8 of the Punjab General Clauses 
Act I of 1898 corresponding to Section 10 of the Indian General 
Clauses Act was applied.) 

(1911) 12 Ind Gas 810 (811) : 7 Nag L R 176, Balkrishna v. Tima, 

2. (1924) AIR 1924 Oudh 385 (887) : 81 Ind Gas 484, Bana Bahadur Singh v. 

Sakalraj Kuar . (‘Prescribed’ means prescribed by the Act.) 

(1928) AIR 1928 Mad 1255 (1258) : 115 Ind Gas 509, Narasayya v. 
Krishnamurthy. (‘Poiiod of limitation prescribed’ means prescribed in 
the first Schedule but calculated in the manner provided by the 
Sections of the Act.) 

(1914) AIR 1914 Mad 603 (663) : 21 Ind Gas 770, Miirugesa Mudali v. 
Raynasarny Chettiar, (Section 31 prescribes a period of limitation — 
‘Prescribed’ moans prescribed whether as a matter of grace or otherwise.) 
(1912) 14 Ind Gas 154 (155) : 84 All 375, Uira Singh v. Aniarti. 

(1932) AIR 1932 Mad 139 (141) : 135 Ind Gas 587 : 55 Mad 286, Nagayina 
V. Krishnamurthy 

(1913) 19 Ind Oas 820 (821) (Bom), Visram v. Tabaji, 

3. (1935) AIR 1935 P G 85 (87) : 155 Ind Gas 205 ; 62 Ind App 80 : 57 All 

242 (P C), Maqbul Ahmad v. Onkar Pratap Narain Singh, 

Note 12 

1. (1927) A I E 1927 Bom 480 (481) ; 103 Ind Cas 540 ; 51 Bom 848, Dharamsi 

Morarji Chemical Go, Ltd. v, Occhavlal Jlargovandas, 

2. (1924) AIR 1924 Bom 144 (148) : 89 Ind Cas 629, Tata lyidustrial Bank v. 

Abdul Husein, 

3. (1927) AIR 1927 Bom 480 (481) : 103 Ind Cas 540 : 61 Bom 848 Dharamsi 

Morarji Chemical Co. Ltd. v. Occhavlal Ilargovandas, 
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High Court, suits on the Original Side can be filed in the summer 
vacation and therefore the Bombay High Court Original Side is not 
closed in the vacation within the meaning of Section 4.'* 

When a Court was adjourned for the recess, and during the 
recess the office was open twice a week for the purpose of receiving 
papers under the rules framed by the High Court in that behalf, an 
appeal, the time for which had expired during the recess, was held 
to be time- barred, when presented on the day the Court re-opened 
after the recess.^ But when the day on which the period of limita- 
tion expired for an appeal is a gazetted holiday, hut the District 
Judge holds Court on that day, a presentation of papers on the next 
following day is not barred.® The reason is that a Court is deemed 
closed for purposes of this Section on a gazetted holiday, inspite of 
the fact that the Judge holds Court on that day.^ 

A Court is not closed within the meaning of this Section, if the 
officer authorised to receive plaints is merely absent from head- 
quarters but is in carnp.^ 

Where the Court was in the vacation, but there was a Notifica- 
tion in the Gazette providing that “plaints, execution applications 
and other papers will be received only on the dates on which the 
Judge sits,’' and further providing for the sitting of a vacation Judge 
on Wednesdays and Thursdays, it was held that the Court was not 
closed. 

Where the period of limitation prescribed for a suit expired 
when the Court was closed for vacation and the Court did not sit 
on the ro-opening day, but on a later day, it was held that the suit 
was within time, if it was filed on the day that the Court actually 
re-opened.^® 

Where the Court was open, but so far as the act, namely, 
depositing purchase money, which a party desired to carry out 
through the Court, was concerned, he was refused facilities so as not 
to enable him to carry it out on the day in question, it was held 
that the Court must be considered to have been closed. 

In an earlier case, where the Chief Court of the Punjab was in 
vacation but by an arrangement of the Court it was kept open for 
reception of petitions by the Deputy Kegistrar of the Court, an appli- 


(1883) 1883 All W N 254 (254), Hijab Banu v, Muhammad Shafi. 

4. (1927) AIR 1927 Bom 480 (482) : lOBIiid Gas 540 : 61 Bom 848. Dharauisi 

Mnrarji Chemical Co. Ltd v. Occhavlal Hargovaudas. 

5. (1882) 5 Mad 189 (193) (F B), Nachiyapya v. Ayyasami. 

0. (1897) 20 Mad 469 (409), Boyaninta v. Balaji Ban. 

7. (1903) 13 Mad L Jour 316 (317), Ghulam Ghmisc v. V cnkaiachalaHL FiUai. 

8. (1916) AIR 1916 Mad 3 (4) : 38 Mad 295 : 29 lud Gas 449 (F B), Beceiver 

of Nidadarolc Mcdur Estate v. Siirayarazu. 

9. (1923) AIR 1923 Mad 435 (436) : 46 Mad 938 : 70 Ind Gas 888, British 

India Steam N alligation Co. v. Sharafally. 

10. (1875) 1 All 263 (266), Bislian Chand v. Almted Khan, 

11, U926) AIR 1926 Nag 331 (331) : 96 Ind Gas 370, Baotmal v. Amarsingh. 


Section 4 
Note 12 
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Section 4 cation, the period of limitation for which exjHred during vacation, 
Notes was held to be validly presented on the re-opening of the Court. 

12 13 But the trend of later decisions is to the contrary effect. Where the 

Court was in vacation, but the Court office was open, to which 
appeals could be presented during the vacation, it was held that the 
Court was not closed.^ ^ 

The Subordinate Judge of S used to sit for a week every month 
at L. During his absence from S, the plaintiff presented his plaint 
at S, which was accepted by the Naib-Shorift* of the Court, who was 
not authorised to receive plaints and no other arrangement existed 
for reception of plaints at >S. It was placed before the Subordinate 
Judge on his return from L, who dismissed it as time-barred. It was 
held that the Court at aS should he deemed to have been closed 
during the time that the Subordinate Judge was absent from 

Hotels 13. ‘‘Court” means the “proper Court.” — There was a 

conflict of opinion as to whether the words “the Court” mean the 
proper Court (that is, the Court in which the suit ought to have 
been instituted), or the Coui’t in which the suit happens to be filed, 
whether it; is tlie i)roper Court or a wrong Court. According to the 
High Courts of Allahabad, Calcutta, Madras and Lahore, the word 
“Court” meant only the proper Court, Where therefore on the date 
of the expiry of the period of limitation for a suit, the proj^er Court 
was oi)6m and anotlier Court was closed and the suit was filed in the 
latter Court on its re-opening day, the period between the expiry of 
the i)eriod of limitation and the re-opening of the wrong Court could 
not, according to the said High Courts, be saved under this Section, 
in addition to the period which may be deducted under Section 14 of 
the Act.^ The High Court of Bombay, on the other hand, held that 

12. (1891) 1891 Puti Re No. 29, (ranpat llai v. Tfira Sinr/h. 

IS. (1921) A I K 1921 K:ih 237 (238) : 00 l]jd Cas 737, Pattrh Muhnmmnd v. 
ChoUm Ham. 

(1033) A I R 1933 Lali 239 (239) : 142 I C 307, Jlira Lai v. Sojan Ghand. 
14. (1934) A 1 R 1934 Lah 022 (022) : 15 Lab 308 : 152 Tnd Cas 018, LJur 
A/ V h am mad v . ( / // u layjian . 

Note 13 

1. (1910) A I R 1910 All 222 (223) : 35 Ind Cas 292, Makund Bam v. Hamraj. 

(1875) 24 Suth W R 20 (27), Abhnj/a Churn G } tucker buttij v. Gour Mohun 
Du it. 

(1913) 18 Ind Cas 121 (122) (Gal), Hari Pas Hnij v. Sarat Chandra Den. 

(1911) 12 Ind Gas 58 (00) ; 31 Mad 131, Mira Mohideen v. Nallaperumal 
Pillai, 

(1919) A I R 1919 Alad 845 (845) : 47 Ind Cas 024, Ramatinyamifjer v. 
Suhhairr. 

» (1921) AIR 1921 Mild 954 (055) : 44 M.arl 817 : 03 Ind Cati 924, Vmmathu 

V. Pathununa. 

(1923) AIR 1923 Mad 114 (115) : 09 Ind Cas 724, Govindasami Padayachi 
V. Sami Padayachi. 

(1912) 14 Ind Cas 157 (158) : 30 Mad 482, Seshagiri Raov .VajraVelayud(im 
Pillai. 

(1929) AIK 1929 Lah 425 (426) : 116 Ind Cas 314 ; 11 Lab 12, Dharman 
Bam Ladha Bam v, Qanya Bam. 

(1920) AIR 1920 Lah 346 (347) : 55 Ind Cas 55, Banomal v. BaywmaU 
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such i)eriod should also be deducted on the ground that, otherwise, 
the result would be inequitable/^ The conflict has now been set at rest 
by the decision of the Privy Council in Maqbul Ahmad v. Onicar 
Pratap Narain Singh.^ Their Lordships observed as follows: — 

“The language of Section 4 is such that it seems to their 
Lordships to be impossible to apply it to a case like the present. 
What it provides is that, where the period of limitation x)re- 
scribed expires on a day when the Court is closed, the appli- 
cation may be made on the day when the Court re-opens. In 
their Lordships’ view that means the prox)er Court in which 
the application ought to have been made.” 

As has been seen in Note 2 ante, the principle on which this 
Section is based is that the law does not compel a man to do that 
which he cannot possibly perform. It cannot be said that he cannot 
possibly file the suit in the projjer Court when that Court is open, 
just because he is under a mistake as to the Court in which the suit 
is to be filed. See also the cases cited below.** 

ii. Suit, appeal or application may be instituted, pre- 
ferred or made. *’ — Order 4 E. 1 sub-rule 1 of the Civil Procedure 
Code provides as follows: — 

“Every suit shall bo instituted by presenting a plaint to the 
Court or such officer as it apx)oints in this behalf. ” 

Order 41 E. 1 sub-rule 1 of the same Code provides as follows: — 
“ Every appeal shall be preferred in the form of a memorandum 
signed by the ai)x>ellant or his pleader and presented to the 
Court or to such officer as it api.)oints in this behalf ” 

As to proceedings other than suits and appeals, Section 141 of 
the same Code provides as follows: — 

“ The procedure xu'ovidod in this Code in regard to suits shall 
be followed as far as it can be made applicable in all ])roeeedings 
in any Court of civil jurisdiction.” 

2. (1921) AIR 1921 Bom 379 (380) : 45 Bom 443 : 59 Ind Guk 743, Basavan- 

ap'pa V. Krisltnadas Gorerdhnndas. 

3. (1985) AIR 1935 P C 85 (87, 88) : 155 Ind Gas 205 : 62 Ind App 80 : 57 All 

242 (P C). 

4. (1936) 41 Cal W N 956 (957), Anil rrokash C hatter jee v. DJiirendranath 

Mukherjee. 

(1937) A I R 1937 Lah 464 (465), Firm Bnjarnal Gorindamat v. Makta 
Par shad. (Whafc is noce.s.sary in view of the wording of Section 4, 
Limitation Act, is that the ])laiiit must have been presented to the 
proper Court. Where, therefore, a jdaintiff [)roscnts a plaint to a 
wrong Court of first instance, he is not entitled to any deduction on 
account of holidays under S. 4.) 

(1937) AIR 1937 Nag 215 (216) : 170 Ind Cas 798 : I L R (1937) Nag 217, 
Waman Bao v. Umrao. (Period of limitation expiring during summer 
vacation — Suit instituted on opening day in Court of Sub-Judge, First 
Class — Plaint returned for presentation to i)roper Court — Suit instituted 
in the Court of Sub-Judge, Second Class, next day — Section 4 has na 
application as suit is not filed in proper Court on opening day — Suit 
is barred by time.) 


Section 

Notes 

13—14 


Note 14. 
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Section 4 The Explanation to Section 3, ante, also provides that a suit is 

Note 14 instituted, in ordinary cases, when the plaint is presented to the 
proper oflBcer. 

It follows from the above that a suit, appeal or application is 
instituted, preferred or made when it is presented to the proper 
ofl&cer.^ A proceeding presented to a wrong Court^ or to an officer 
who is not authorised to receive plaints^ is not a valid institution of 
such x>roceeding. But where according to the practice of the Court 
petitions used to he thrown in a box kept for the purpose and an 
application is thrown into such box, it is a valid presentation.^ 

A proceeding presented on an insufficient stamp is not a valid 
presentation. But if the Court grants time to make good the defi- 
ciency and the deficiency is made good within that time, then under 
Section 149 of the Civil Procedure Code, the effect is as if the full 
stamp had been paid in the first instance.^ 

A memorandum of appeal must, under Order 41 Rule 1 of the 
Civil Procedure Code, be accompanied by a copy of the decree and 
judgment api^ealed from. A memorandum of appeal not so accom- 
panied is not a valid appeal. 


Note 14 

1. (1927) AIR 1927 Bom 480 (481) : 103 Ind Cas 540: 51 Bom 848, Dharavisi 

Morarji Chemical Go. Ltd. v. OcchavLal Hargovandas. 

2. (1921) AIR 1921 Mad 654 (654) : 44 Mad 817 : 63 Irid Cas 924, Ummathii 

V. Lathumnia. 

3. (1869) 0 Bom 11 CRAG 254 (256), Nandvallabh v. Alibhai. 

(1923) AIR 1923 Pat 150 (151) : 71 Irid Gas 426 : 2 Pat 204, Atiand Ram 
pyanJians v. Ramgnla'fn SaJiu. (Appeal presented to officers not 
authorised to receive papers.) 

4. (1900) 1900 Pun L R 545 (546), Kaim Dhi v. Nihal Singh. 

5. (1910) 4 Ind Cas 503 (505) : 32 Mad 305 (F B), Gararanga Sahu v. Boto 

Krishna Fatro. 

6. (1894) 16 All 77 (78) : (1893) All W N 223, Chamela Kuar v. Mir Khan. 
(1920) AIR 1920 Pat 280 (281) : 54 Ind Cas 36, Chaturhhuj Sahay v. Mu' 

liammad Habib, 

(1915) AIR 1915 Cal 693 (694) : 27 Ind Cas 447, Siti Kantha Roy v. Bipra 
Das Char an. 

(1912) 17 Ind Gas 99 (100) (Cal), Jlem Chandra Bakshi v. Jadub Chandra 
Bakshi. 

(1912) 14 Ind Cas 1006 (1007) (Cal), Kajuala Dasi v. Tarapada Mukerjec. 
(1911) 11 Ind Cas 8 (8) (Cal), Kcamat v. Abhonram Mukerjec. 

(1925) AIR 1925 Nag 52 (53) : 81 Ind Cas 1001, Baliram v. Ohasiram. 
(1924) AI R 1924 Nag 271 (273) ; 20 Nag L R 131 : 78 Ind Cas 996, Pajidu 
V. Jiajesivar. 

(1921) A I R 1921 Upp Bur 15 (16) : 4 Upp Bur Rul 75 : 65 Ind Cas 68, 
Maung Po Saung v. Ma Mun. 

(1922) A I R 1922 Lah 191 (192), Bashi Rain v. Municipal Committee. 
Chinioi. 

(1887) 1887 Pun Re No. 53, page 110, Akhar Ali v. Ram Chand, 

(1879) 1879 Pun Re No. 7, page 10, Bhag Singh v. Jhanda Singh. 

(1894) 9 C P L R 109 (109), Mt. Narbadi v. Ml. Gajri. 

(1922) AIR 1922 Lah 170 (171) : 69 Ind Cas 896, Municipal Committee, 
Chiniot V. Bashi Ram. 
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An appeal otherwise properly presented will not be too late, 
simply because it was presented after the hour fixed by the Judge 
for the reception of papers; for, a Judge is not empowered to 
assign by rule certain hours of the working day to certain kinds of 
business, so as to deprive a suitor of any portion of the period within 
which he is entitled by law to do a particular act/ 

15. ^‘Day that the Court re-opens."’ — “Day*' here means the 
day on which the Court actually re-opens. Where the period of 
limitation prescribed for an application expired during the vacation 
and the Court re-opened on the 18th November 1903, but the appli- 
cation was made on the 19th November 1903, for that was according 
to the Eules of Practice the da,y for motions, it was held that the 
re-opening day was the day on which the Court actually re-opened, 
and not the first day after re-opening on which the Court in the 
ordinary course took motions/ 

16. Pact of the Court having been closed, whether should 
be mentioned in the pleading. — W^here the period of limitation for 
a suit expired on a gay.etted holiday and the X)laint was presented 
on the day the Court re-ojjened, it was held that it was not neces- 
sary for the plaint to state explicitly under Order 7 Eule 6 of the 
Civil Procedure Code, that on the day on which the period of limi. 
tation exjured, the Court was closed.^ 

Any appeal or application for a review of 
Extension of judgment or for leave to appeal or 
calel QtPeT application to which this 

* Act of 1877 ' — Section 5 Para 2, and Section 5-A* 

Any appeal or application for a review of judgment may be admitted 
after the period of limitation prescribed therefor, when 
Pr or iso as to ay- appellant or ai 3 plicaut satisfies the Court that he had 

■jwals and npp ua- cause for not rireseiiting the appeal or making 

lions for rrv'iew. t i i 

the application with in such X)enod. 

5-A. Whenever it is shown to the satisfaction of the Court that an 
appeal or an application for a review of judgment was jiresented after the 
expiration of the period of limitation ])rescribed for such appeal or application 
owing to the appellant or applicant having been misled by an order, or practice, 
or judgment of the High Court of the Presidency, Province or District, such 
appeal or application, if otherwise in aecordaiiee with laws shall for all jjurposes 
be deemed by all Courts to have been piresoiited within the period of limitation 
prescribed therefor. 


Section 4 
Notes 
14—16 


Note 15 


Note 16 


Section 5 


(1932) AIR 1982 Cal 589 (596) ; 59 Cal 781 : 140 Ind Gas 0G2, Surendra 
Mohan v. JMokendra Nath Bancrjce, 

7. (1884) 1884 Pun Re No. 140, Shir dial v. Aladia, 

Note 15 

1. (1904) 31 Cal 150 (154) : 8 Cal W N 97, Jlinga Bibee v. Munna Bihee, 

Note 16 

1. (1920) AIR 1920 Rap 200 (202) ; IG Nag L R 198 : 5G Ind Cas 92G, Tek 
Chand v. Mt. Patio. 

(1937) A I R 1937 Pesb 41 (41) : 1(58 Ind Cas 884, Ghiilavi Hussain v; 
O h u lam Sa r ira r . 


Lim, 17 
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Seotion 6 section may be made applicable ^[hy or under any 
enactmenf] for the time being in force may be ad- 
mitted after the period of limitation prescribed 
therefor, when the api)ellant or applicant satisfies the 
Court that he had sufficient cause for not preferring 
the appeal or making the application within such 
period. 

Explanation . — ^The fact that the appellant or 
applicant was misled by any order, practice or judg- 
ment of the High Court in ascertaining or computing 
the prescribed period of limitation may be sufficient 
cause within the meaning of this section. 

Synopsis 

1. History of the Section. 

2. Scope of the Section. 

3. Section applies to appeals and certain specifled applioa> 

tions. 

4. Section applies only to matters for which limitation is 

prescribed by this Act. 

5. Applicability to cases arising under Court-fees Act. 

6. “Sufficient cause.” 

7. Exercise of discretion when sufficient cause shown — 

General principles. 

8. Reasonable diligence in prosecution of proceeding. 

9. Existence of circumstances contemplated by Section 14. 

10. Negligence of party. 

11. Negligence of party’s agent. 

12. Mistake of fact of party or his agent. 

13. Mistake of law of party or his agent. 


Act of 1871 — Section 5 (b). 


{h) Any appeal or application for a review of judgment may be admitted 


Proviso as to ap- 
peals and applica- 
tions for revieiv. 


after the period of limitation prescribed therefor, when 
the appellant or applicant sati.sfics the Court that he 
had sufficient cause for not presenting the appeal or 
making the application within such period. 


Act of 1859, 

No corresponding provision. 


^ These words were substituted for the words “by any enactment or rule” by 
Act 10 of 1922. See Note 1, infra. 
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14. Amendment of deoree. 

15. Illness of party. 

16. Minority, if sufficient cause. 

17. Fraud. 

18. Poverty or want of funds. 

19. Subsequent decisions altering law. 

20. Imprisonment of party. 

21. Non-availability of court-fee stamp. 

22. Mistake of Court or its officers — Explanation. 

23. Discovery of fresh evidence. 

24. Party misled by declaration as to holidays. 

25. Party being a woman or a pardanashin lady. 

26. Party being Government or body corporate. 

27. Importance of matter. 

28. Being engaged in important litigation. 

29. Application for leave to appeal in forma pauperis. 

30. Application in revision treated as appeal. 

31. Two appeals against same decree — One decree copy filed. 

32. Failure of Court of Wards to file proceeding, if sufficient 

cause. 

33. Delay in filing first Court’s judgment copy in second appeal, 

or the copy of the judgment in review. 

34. Unforeseen circumstances causing delay. 

35. Other cases of delay. 

36. Admission ex parte — Right of other person to re-open it. 

37. Burden of proof. 

38. Exercise of discretion, when binding on appeal. 

39. Order under Section 5, if open to revision. 

40. Question of exercising discretion, when arises. 

41. Order under Section 5 must give reasons. 

42. Valuation of application under Section 5. 

43. Formal application, if necessary. 

44. Order under Section 5, if “judgment” within the mean- 

ing of the Letters Patent. 

45. Order under Section 5, whether one “passed on appeal.” 

46. Section 5 and Madras High Court Original Side Rules, 

Rule 356. 

47. Appeal on behalf of or against dead person. 


Section S 
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Section 5 
Note 1 


Note 1 


Other Topics 

Applicability to applications under Provincial Insolvency Act See Note 4. 

Pts. 9, 10 P-N (H) 

Applicability to cases under Companies Act See Note 4, Pt. li 

Applicability to criminal aj^pcals Sec Note 3, Pt. 2a ; Note 7 F-N (7) ; 

Note 22 F-N (3a) 

Applicability to special or local laws ... ... See Note 4 

Application for leave to appeal to Privy Council ... See Note 1 F-N (3) 

Court has discretion ... ... ... See Note 2, Pts. 1 to 3, 6, G 

Befectivo vakalatnama ... ... ... ... See Note 12, Pt. 9a 

Duty of appellant ... ... Sec Notes 7, 8, 9 F-N (6a) ; Note 37 

Duty of Court ... ... ... ... Sec Notes 7, 41 

Income-tax Act, Section 66 — Application under — Section not applicable 

See Note 4 F-N (8) 

Judgment not pronounced in open Court and notice of judgment not given ... 

See Note 22, Pts. 5, 6 

Mistake in calculation ... See Note 8 F-N (2), (6) ; Note 12 F-N (4), (8), (9b) 

Mistake or negligence of counsel or his clerk ... See Note 11, Pts. 2 to 6 ; 

Note 12, Pts. 7 to 10 ; Note 13, Pts. 5 to 19 and F-Ks 
Not. applicable to proceedings under Land Acquisition Act ... See Note 4 F-N (8) 
Only admission — Not granting or allowing application or appeal ... Bee Note 2, 

Pts. 7, 8 

Proceedings in wrong Court through bona fide mistake ... See Note 9 F-N (2) ; 

Note 13 F-N (2), (6) 

Keasouable diligence antecedent to cause for delay — Whether party bound 
to show ... ... ... See Note 8, Pts. G to 14 

Section not applicaVJe to suits ... ... ... See Note 3 F-N (1) 

Sudden accident ... ... See Note 7 F-N (13) ; Note 8, Pts. 7, 8 ; 

Note 15, Pts. 4 to 6 ; Note 34 
Sufficient cause — (Question of law or fact See Note 6, Pt. 6 ; Note 38, Pt. 5 

Unsuccessful proceedings ... ... See Note 9, Pt. 8 & F-N (2) 

Wrong proceedings in good faith and not in good faith ... See Note 9 ; 

Note 7 F-N (7a) 

1. History of the Section ; — 

1. Before the Act of 1859 : 

There was a provision in Bengal Eegulation, XXVI of 1814, 
that a pjotition for review should be presented within three 
calendar months, provided that if the parties preferring the 
same should be able to show just and reasonable cause for not 
having preferred it within the time limited, such review should 
he allowed.^ 

2, Act of 1859 : 

The Limitation Act of 1859 provided limitation only for 
suits and not for appeals or applications for review. But under 
the Code of Civil Procedure (Act VIII of 1859) a limitation was 
provided for such proceedings with a i^roviso that the Court 
may extend the ]>eriod under certain circumstances. Section 333 
of the Code provided as follows : — 

Section 6 — Note 1 

1. See (1857-59) 7 IMoo Iiid App 283 (^305) : 3 Suth W R 45 : 1 Suthcr 325 ; 1 
Bar 645 (P C), Maharajah Mdheshnr Singh v. The Bengal 6'orrm- 
nieni . 
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‘‘Appeals shall be made in the form of a memorandum which 
shall be presented to the Appellate Court within the period 
hereinafter specified, unless the appellant shall show sufficient 
cause to the satisfaction of the Appellate Court for not having 
presented it within such limited period. 

And Section 377 provided as follows : — 

“ An application for review of judgment shall be made within 
90 days from the date of the decree, unless the party prefer- 
ring the same shall be able to show just and reasonable cause 
to the satisfaction of the Court for not having preferred such 
application within the limited period.”^ 

3, Ads of 1871 and 1877 : 

The provisions for limitation as to appeals and applications 
for review which occurred in the Code of Civil Procedure, 
1859, were incorporated in these Acts, and Section 5 thereof 
corresponding to this Section ran as follows : — 

“ Any appeal or application for a review of judgment may 
be admitted after the period of limitation prescribed therefor, 
when the appellant or applicant satisfies the Court that he 
had sufficient cause for not presenting the appeal or making 
the application within such period. 

The Section did not refer to applications for leave to appeal, 
and it was held that such applications could not bo treated as 
“appeals” within the meaning of that Section.'^ The Section 
did not also contain any provision corresponding to the 
Explanation to this Section. But in the year 1892 by the 
Amending Act VI of that year a new Section 5- A was inserted, 
which corresponded to the j^resent Explanation. 

4, Act of 1908 : 

The Section was enlarged so as to include within its scope, 
applications for leave to appeal, and also any other application 
to which it may be made applicable by any enactment or 
rule for the time being in force. ” The words ‘ by any enact- 


2. See (1866) 2 Bom H 0 R 270 (274), Edalji Shaimrji v . T lUsidas S undardas. 

3. (1879) 2 Mad 230 (231) : 3 Ind Jur 452, Lalshmi v. Anania Shayibaga, 

(Application to sue as pauper is not ‘appeaB.) 

(1903) 30 Cal 790 (793) : 8 Cal W K 906, Sarat Chandra iJey v. Brojedi- 
nmri Dassi, (‘Appeal’ does not include application in forma 
'pauperis.) 

(1889) 12 All 79 (83) : 1890 All W N 25, Parhaii v. IJhola. (Do.) 

(1881) 1881 All W N 130 (130), Ganga Gir v. Bahoant Gir. (Do.) 

(1898) 1898 All W N 80 (80), In the matter of Ayilhoney Derridon. (Do.) 
[6W also (1890) 12 All 461 (487) : 1890 All W N 149 (F B), BecM v. 
Alisanullah Khan. 

(1893) 15 All 14 (19) : 1892 All W N 152, In re Sita Bam Kesho, 
(Leave to appeal to Privy Council.) 

(1906) 28 All 891 (393) : 1906 All W N 55 : 8 All L Jour 165, Shib 
Singh v. Gandharp Shigh. (Do.) 

(1896) 19 Bom 301 (302), Moroha Ramchandra v. Ghanasham 
Nilkant Nadkarni. (Do,)] 


Section S 
Hotel 
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Section 5 
Notes 
1—2 


Note 2 


But mere proof of the existence of sufficient cause for not filing 
the proceedinf^ within the prescribed period does not, under the 
Section, ipso facto compel the Court to extend the time. The Court 
has a discretion to admit or refuse to admit the proceeding, even if 
sufficient cause is shown, as is made clear by the words “may be 
admitted." In Brij Jndar Shigh v. Lala Kanshi Ilam f their Lord- 
ships of the Privy Council quoted with approval the observations of 
Plowden, J., in Karm Balcsh v. Daulat Ba'ni^ to the following effect : 
“ All that the Section requires in express terms as a condition 
for the exercise of the discretionary power of admission of an 
appeal presented after time is sufficient cause for not presenting 
the api)eal within the prescribed period. If such can be shown, 
the C(mrt may in its discretion, which is, of course, a judicial 
and not an arbitrary discretion, admit the apx'jeal." 

The existence of sufficient cause for not filing the proceeding 
in time is thus merely a condition that must be satisfied before the 
Court can exercise its power of granting or refusing to grant the 
extension of time.'^ If the condition is not satisfied, there is no room 
for the apidicability of the power to excuse delay. Thus, where no 
cause has, at all, been shown, that is, where no exjffanation has been 
given for filing the proceeding out of time, there arises no opportu- 
nity of considering the sufficiency or otherwise of the reasons for 
that fact, and there cannot bo any room for the exercise of the dis- 
cretion given by the Section.'*' If the condition is satisfied, then the 

Note 2 

1. (1917) AIR 1917 P 0 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun 

Re No. 104 : 42 Ind Cas 43 (P 0). 

2. (1888) 1888 Pun Re No. 183 (F B). 

3. (1917) AIR 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Ro 

No. 104 ; 42 Ind Cas 43 (P C), Br ij Indar Singh v. Kanshi Barn. 

4. (1914) AIR 1914 All 521 (523) : 25 Ind Cas 80, Dewan v. Buddhu. 

(1920) AIR 1920 Cal 207 (208) : 66 Ind Gas 651, Ahdul Sheikh v. Md, Ayah. 
(1919) AIR 1919 Cal 958 (959) : 47 Ind Cas 677, Prosunno Kumar Baidya 

V. Bam Chandra De. 

(1911) 10 Ind Cas 210 (210) : 5 Sind L R 47, Topandas v. The Manager, 
Bncumhered Estates. 


ment or rule for the time being in force," again gave rise to a 
difference of opinion, for which see Note 3 infra. In conse- 
quence of this, the Section was amended by Act X of 1922 by 
substituting for the above said words the words “ by or under 
any enactment for the time being in force." 

2. Scope of the Section. — The general rule is that every 
suit instituted, appeal preferred or application made after the period 
prescribed therefor by the first Schedule shall be dismissed 
(Section 3). This Section is one of the provisions to which the 
general rule is subject, and provides for the extension of time in the 
case of appeals and certain specified applications under the circurn. 
stances referred to in it, namely, that the appellant or applicant, as 
the case may be, satisfies the Court that he had “sufficient cause" 
for not filing the proceeding within the period prescribed. 
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Court gets a discretionary power to grant or refuse the prayer for 
extension of time.^^ But it may in its discretion refuse to extend 
the time even though there may be sufficient cause for the delay.® 
The extension of time is thus a matter-of concession or indulgence to 
the applicant and cannot be claimed by him as a matter of absolute 
right.^ The principles guiding the exercise of this indulgence or 
discretion are discussed in the subsequent Notes. 

(1926) AIR 1925 Oudh 871 (372) : 28 Oudh Cas 378 : 86 Ind Cas 270, 
M unit an All v. Ugraj Singh. 

(1933) AIR 1933 Pat 134 (135) : 142 Ind Cas 599, Munshi Singh v. Bans* 
ropan Chamar. 

(1930) AIR 1930 Cal 422 (424) : 57 Cal 148 : 124 Ind Gas 817, Janakinath 
Singha v. Nirodbaran Ray. 

(1925) AIR 1925 Cal 735 (736) : 52 Cal 342 : 89 Ind Cas 277, Kamruddin 
Ilydcr V. ill. N. Mitier. (Only explanation given for delay not 
accepted — Section cannot be applied.) 

<1869) 11 Suth W R 22 (22) : 5 Beng L R A C 318 (Note), Mahomed Gazee 
Ghowdhury v. Doolluh Behee. (No cau.se shown — Court has no juris- 
diction to excuse delay. 9 Suth W R 181, Followed.) 

{1877) 1877 Bom P J 188 (188), Damodharrav v. Krishnarav. (2 Ind App 
58, Followed.) 

(1874) 2 Ind App 58 (68, 69) : 14 Bong L R 373 : 3 Sar 437 (P C), Luchmun 
Singh v. Skiinshere SingJt- (8 Suth W R 184, Approved.) 

(1864) Sutii VV R (Gap) 287 (287), Gossie Doss v. Narain Das.. 

(1864) Suth W R (Gap) 91 (92), K asheeiiath Roy v. j mcheenarain. 

(1875) 24 Suth W R 294 (294), (Rmr Per shad v. Anjuh AH. 

(1873) 20 Suth W R 180 (181), Burra Fukeer Doss v. Fakeer Doss Bera. 

(1872) 18 Suth \V R 286 (286), Srecnath Choudhry v. Krifatto Moyec. 

(1872) 17 Suth W R 230 (231), Jhubhoo Sahoo v. Mt. Jusoda Kooer. 

(1870) 13 Suth W R 33 (33), Assur AH v. Woolf utoonissa. 

(1912) 17 Ind Cas 99 (100) (Cal), Hem Chandra Bakshi v. Jadub Gbandra. 
(1869) 12 Suth W R 94 (95), Krisio Gohind Joardarv.JugohundhooSircar, 
(Admission without referonco to sufticient cause for delay is without 
jurisdiction.) 

(1884) 1884 All W N 330 (331), Kuber Singh v. Fateh Singh. 

[See also (1869) 11 Suth W R 130 (131) : 2 Beng L R Ajq) 35, Omra 
Nushyo V. Gugun Sootur. 

(1925) AIR 1925 Mad 709 (709) : 88 Ind Cas 278 : 26 Cri B Jour 
1110, Janakiramayya v. Brahmayya. 

(1931) AIR 1931 Nag 101 (102) ; 1931 Cr C 453 : 31 Cri L Jour 381: 
122 Ind Gas 257, Mahadya v. Emperor. (No explanation evon 
alleged.) 

(1917) AIR 1917 Lah 436 (437) : 41 Ind Cas 918 : 1917 Pun He 
No. 67, Dhanpat Mol v. Mela Mai. 

(1876) 1876 Pun Re No. 114, llyat v. Rahini*ud-din. 

(1876) 1876 Pun Re No. 101 (F*B), Mt. Fatto v. Dashkar Khan.] 

[But see (1870) 13 Suth W R 439 (440) : 5 Beng L R 316, Ashruf* 
fon?iissa Begum v. Syed Enayct Jfossei7i, (It is not without 
jurisdiction.)] 

4a.(l915) AIR 1915 Low Bur 145 (146) : 8 Low Bur Rul 146 : 27 Ind Caa 
829, Mg. Tun IJ v. Palaniappa Chetty. 

5. (1936) AIR 1935 All 620 (624) : 157 Ind Cas 347 (P B), Mt. Shamzadi 
Begum v. Alakh Nath. 

[See also (1917) AIR 1917 P C 156 (158) : 45 Cal 94 ; 44 Ind App 
218 : 1917 Pun Re No. 104 : 42 Ind Cas 43 (P C), Brij Indar 
Singh v. Lala Kanshi Ram.] 

•6. (1935) AIR 1935 All 620 (624) : 157 Ind Cas 347 (F B), ML Shamzadi 
Begum v. Alakh Nath. 

(1919) AIR 1919 Cal 958 (959) : 47 Ind Cas 677, Prosunno Kn^nar Baidya 
V. Bam Chandra De. 


Seotion fl 
Note 2 
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Section 8 
Notes 


Notes 


7. (1857-59) 7 Moo Iiid App 283 (306) : 3 Sufch W R 45 : 1 Suther 325 : 

1 Sar 645 (P C), Maharajah Moheshur Singh v. The Bengal Govern- 
7nent. (Application for review.) 

8. (1857-59) 7 Moo Ind App 283 (307) : 3 Siith W R 45 : 1 Suther 325 ; 

1 Sar 646 (P C), Moheshur Singh v. Bc^igal Government, 

Note 3 

1. Does not apply to suits : 

(1925) AIR 1925 Oudh 369 (369) : 87 Ind Gas 17, Ram Pher v. Ajudhia. 
(1934) AIR 1934 Nag 145 (146) : 30 Nag L R 294 : 149 Ind Gas 956, 
Model Mills^ Nagpur lAd. v. Hiralal Uamgopal, 

(1919) AIR 1919 Lah 25 (26) : 52 Ind Gas 587 : 1919 Pun Re No. 86, 
Ml. Hussain Bihi v. Hahim. 

Application under Order 9 Rule 4, C. P. C. ; 

(1929) AIR 1929 All 127 (128) : 51 All 487 : 113 Ind Gas 767, Kali Prasad 
Teioari v. Parmeshioar Prasad Martoari. 

(1928) AIR 1928 Mad 556 (557) : 110 Ind Gas 47, Veerayya v. Sreesalam, 
(1933) AIR 1933 Pat 557 (558) : 147 Ind Gas 179, E, C. D*Gruz v. 
Mrs. L. T. Pitts. 

Application under Order 9 Rule 9, C. P. C. : 

(1931) AIR 1931 Cal 319 (820) : 129 Ind Gas 778, Madha Rain v. ML 
Tupoo Ruhhani. 

(1902) 1902 Pun Re No. 83, Sahib Ditta v. Roda. 

[See (1879) 1879 Pun Re No. 141, Mahi v, Jiwanj] 


The Section deals only with the admission of appeals and 
applications after time. But to admit an appeal or application is not 
to grant or allow the appeal or application in favour of the appellant 
or applicant.^ To admit the proceeding is merely to entertain it and 
not dismiss it as barred by limitation. Whether the proceeding is to 
be allowed or granted in his favour is not a matter relevant to this 
Section but would depend upon the other provisions of law applicable 
thereto, such as Section 96, Order 41, or Order 47 of the Code of 
Civil Procedure, and on the merits of the particular case. Where 
therefore a proceeding referred to in the Section is filed out of time, 
the party must, in the first instance, show sufficient cause for not 
filing it within the time and then must establish circumstances 
which will enable the Court to exercise its discretion to extend the 
time in his favour and admit the proceeding. The proceeding being 
admitted, it is to be granted if, upon a consideration of the reasons 
stated, the circumstances of the case shall, in justice, require it.^ 

3. Section applies to appeals and certain specified applL 
cations. — The Section applies only to : — 

1. Appeals, 

2. Application for review of judgment, 

3. Application for leave to appeal, 

4. Any other application to which this Section is made 

applicable by or under any enactment for the time 
being in force. 

An application not falling within the above classes cannot be 
entertained after the period prescribed therefor. See the under- 
mentioned cases. ^ 
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Application under Order 9 Rule 13, C. P« C. : 

(1920) AIR 1920 Lah 261 (261) : 57 Ind Cas 15, Mi. Lai Devi v. Amar 
Nath. 

(1927) AIR 1927 Lah 342 (843) : 100 Ind Cas 936, Pal Singh v. Harnam 
Singh, 

(1922) AIR 1922 Lah 266 (266) : 66 Ind Cas 270, Khairati v. Umar Din, 

(1923) AIR 1923 All 319 (820) : 45 All 832 : 84 Ind Cas 638, S. T, Cadre 
V. Brijnandan Saran, 

(1916) AIR 1916 Cal 651 (652) : 29 Ind Cas 476, Tara Sanhar Chose v. 
Nasaruddi. 

(1933) AIR 1933 Rang 110 (111) : 144 Ind Cas 980, Itamanathan Ghettiar 
V. Bald CO Singh. 

(1910) C Ind Cas 901 (902) (Bom), Abdool lloosein v. Esmailji Ahdool 
Ilosseiyi, 

(1910) 8 Ind Cas 616 (618) (Bom), Shavaksha Bationji v. Hugh Hogarth. 

(1926) AIR 1926 Rang 187 (188) : 2 Rang 665 : 85 Ind Cas 324, Ma Nam 
V. Somastindaram. 

(1935) AIR 1985 Rang 466 (471) : 13 Rang 596 : 169 Ind Cas 945r 
K. P. L, S. S. Ghettiar v. Official Deceiver^ liamnad. 

(1925) AIR 1925 Oudh 446 (446) : 89 Ind Cas 482, Ml. Sitaba v. Mata Din, 

Application for execution : 

(1932) AIR 1932 All 601 (602) : 138 Ind Cas 692, Sukhnandan Singh v* 
Mt. Barndeyi K unwar. 

(1926) AIR 1926 All 345 (345) : 93 Ind Cas 292, Bam Baj Dassundhi v. 
Mt. Umraji. 

(1918) AIR 1918 All 401 (402) : 45 Ind Cas 531, Sundar Lai v. Banarsi 
Das. 

(1914) AIR 1914 Cal 091 (691) : 23 Ind Cas 240, Shekanibari v. Bam 
Kumar Das. 

(1917) AIR 1917 Pat 132 (133) : 44 Ind Cas 570, Midyiapore Zamindari 
Go. V, Deputy Gnjnmissioner of Manbhurn. 

Application to set aside execution sale : 

(1919) A I R 1919 Lah 422 (422) : 50 Ind Cas 610, Asa Nand v. Jhangi 
Bam, 

(1919) AIR 1919 Lah 152 (154) : 51 Ind Cas 447, Bashi Bam v. Ilassan 
M iihammad. 

(1934) AIR 1934 All 314 (314) : 151 Ind Cas 244, Narotam Das v. 
Bhagwan Dass. 

(1926) AIR 1925 Oudh 411 (412) : 87 Ind Cas 722, Bam Autar v. Shoo 
Piary Lai. 

(1934) A I R 1934 Pesh 25 (26, 27) : 148 Ind Cas 1082, Bhag Chand v. ML 
Najab Sultan. 

(1926) 92 Ind Cas 839 (839) (Lah), Unirao Singh v. Beni Per shad Mehr 
Chand . 

Application under Order 21 Rule 95, C. P. C. : 

(1932) AIR 1932 Cal 75 (76): 134 Ind Cas 1188, Anarjan Bihi v. Ghandra- 
7)1 ani Shaha. 

Application to bring legal representative on record : 

(1922) AIR 1922 Lah 131 (131) : 65 Ind Cas 121, Shah Muhammad v. 
Ghoudhr% Karam Ilahi. 

(1914) AIR 1914 All 94 (95) : 36 All 243 : 25 Ind Cas 48, Secretary of 
State V. Jaivahir Lai. 

Application under Order 41 Rule 20, C. P. C. : 

(1938) AIR 1938 Lah 35 (37), Ilayat v. Muialli. 

Application for final decree : 

(1936) AIR 1935 P C 85 (88) : 155 Ind Cas 205 : 62 Ind App 80 : 57 All 
242 (P C), Maqbul Ahmad v, Onkar Pratap Naraui Singh, 


Sdctioii 

Motes 
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Section S 
Notes 


Application for leave to appeal : 

The words ** leave to appeal ” are wide enough to include 
leave to appeal as a pauper^ and leave to appeal under 
Section 449 (c) of the Criminal Procedure Code.^®' 

*'A7iy other application to which in force' : 

The following are examples of applications to which this 

Section has been made applicable by other enactments : 

1. Application under O. 9 E. 4, Civil Procedure Code, in Bombay, 

2. Application under O, 9 R. 13, Civil Procedure Code, in 

Bombay, Madras^^ and Nagpur,^^ 

3. Application under 0. 9 B, 9, Civil Procedure Code, in Bombay,^ 

Application to set aside abatement : 

(1878) 3 Cal L R 440 (442), In the matter of Bam Siinkur Bhadoory^ 

Application for leave to defend summary suit : 

^1900) 6 Cal W N 259 (2G2), Quasie Mahunidar Rohman v. Sarat Chandra 
Dutl. 

Application governed by Article 168, Limitation Act : 

(19*26) 91 Ind Cas 1G8 (169) (Lah), Deri Das v. Anant Barn. 

(1889) 1889 All W N 161 (151), Bhundar Tewari v. Thakur Teivari» 

Application to set aside award : 

(1914) A I H 1914 Cal 7*23 (724) : 17 Ind Cas 7, Surya Narain Jha v. 
mari Jha. 

(1927) AIR .1927 Lah 273 (273) : 8 Lah 274 : 100 Ind Caa 955, Devi Ditia 
V. Bahu Barn. 

Application under Schedule 11 Paragraph 20, C. P. C.; 

(1915) AIR 1915 All 3G9 (871) : 38 All 85 : 31 Ind Caa 899, Ram Uyrah 
Pande v. Achraj Nath Bandc. 

2. (1928) AIR 1928 All 499 (499) : 111 Ind Cas 655, Bam Charan v. Banski- 
dar. (29 Ind Cas 1003 Distinguished.) 

[But see (1927) AIR 1927 Nag 197 (198) : 101 Ind Cas 320, Sahud^ 
din V. Pundlik. (Holding that delay in filing application to 
appeal in forma pauperis cannot bo condoned under Section 6. 
The decision cannot bo supported in view of the clear wording 
of the Section.)] 

2a.(1927) AIR 1927 Cal 307 (308) : 54 Cal 52 : 101 Ind Cas 657 : 28 Cri L 
^Tour 481, Gallayher v. Bmperor, 

2b. (1917) AIR 1917 Mad 957 (957) : 32 Ind Cas 975, Sennirnalai Goundan v. 
Palani Goundan. 

(1925) AIR 1925 Mad 14 (17) : 80 Ind Cas 877 ; 47 Mad 824 (F B), 
Krishnamarhariar v. Sri Benyammal. (Rule framed by the Madras 
High Court applying Section 5 to applications under Order 9 Rule 13, 
Civil Procedure Code is intra vires.) 

(1922) AIR 1922 Mad 186 (187) : 45 Mad 628 : 66 Ind Cas 104, Sudalai- 
muthu Kudumhan v. Audi Beddiar. (Section 6 applies to the proce- 
dure under Order 9, Civil Procedure Code, when that procedure takes 
place in a Court of Small Causes.) 

i2c.(l927) AIR 1927 Nag 238 (289): 102 Ind Cas 228, Govinda v. Jairam Das. 

(1927) AIR 1927 Nag 166 (166) : 99 Ind Cas 779, Vithu Mahali v. Vithu 
Mahadji. 

(1934) AIR 1934 Nag 43 (44) : 144 Ind Cas 894, Pundlik Viihoha v. Gan- 
pat, (Dissenting from AIR 1927 Nag 238.) 

8. (1929) AIR 1929 Bom 262 (264) : 63 Bom 453 : 122 Ind Cas 76, Pandaru 
naih Kikalal v. Thakoredas Shankardas. 
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4. Application under O. 22 R. 9, Civil Procedure Code."^ 

4. Section applies only to matters for which limitation is 
prescribed by this Act. — Section 29, infra, shows that this 
Section does not apply to periods of limitation prescribed by any 
special or local law different from that prescribed by this Act. 
Thus, it has been held that this Section cannot be applied for the 
purpose of extending time for applications under Section 18 of the 
Bangoon Rent Act,^ or under the Registration Act,^ or under 
Section 17 of the Press Act of 1910,^ or under Section 108 of the 
Oudh Rent Act,^ or under the Burma Courts Act^ or under the 
Martial Law Ordinance 1 of 1922.® Similarly, the period of limita- 
tion proscribed by the rules of the High Court for Letters Patent 
appeals cannot be extended by apjdying the provisions of this Section 
a there is no power under the said rules to extend it.^ See also 
the undermentioned cases.® 


[But see (19‘26) AIR 1926 Bom 521 (521) : 44 Bom 839 : 90 Ind Gas 
. 610, Mahadeo (rovind, v. Lalskhninaratfan. (Tho decision was 

before the Section was extended to Order 9, Rule 9, 0. P. 0., 
in Bombay.)] 

4. (1920) AIR 1920 All 284 (285) ; 42 All 540 : 59 Ind Gas 903, Laclinii 
Is drain v. Muhammad Yusuf. 

(1932) AIR 1932 All 459 (460) : 54 All 280 : 135 Ind Gas 1.59, Lalshmi 
CJiand V. Behari Lai. (Ignorance of death of the party is sufficient 
cause.) 

(1932) AIR 1932 All 608 (699) : 143 Ind Gas 35, Badri Nath v. Baja Bam, 
(1928) AIR 1928 Mad 401 (406) : 108 Ind Gas 288, Bamachandran v. 
Sabapat h v M udaHar . 

(1922) AIR 1922 Gal 335 (336) : 49 Cal 62 : 07 Ind Gas 917, Sarai Chan- 
dr a Sarkar v. Maihar Htone d' Lime Co. Ltd, 

(1935) AIR 1935 Lah 443 (444), Budhu Ram v. Ali Shah, 

(1921) AIR 1921 Mad 650 (651) : 62 Ind Gas 795, VaUhinaiha Iyer v. 
(i oviyidasmamy Odayar . 

(1925) 91 Ind Gas 660 (561) (Oudh), Muhamuiad Mohsin v. Muhammad 

Ahid. 

(1938) AIR 1938 Bom 6 (9), Khodadad Mundegar v. Bai Jerbai, 

N^otc 4 

1. (1924) AIR 1924 Rang 377 (377) : 84 Ind Gas 284, F. Mires v. B, B, 

K han. 

2. (1906) 5 Gal L Jour 188 (189), Bahan Sahai v. Udit Narain alias Nund 

Kishore Lai. 

3. (1914) AIR 1914 Lah 8 (9) : 1914 Pun Rc Cr No. 16 : 15 Cri L Jour 222 : 

22 Ind Gas 1006 (F B). Abdul IJaq v. Emperor, 

4. (1901) 4 Oudh Gas 182 (188), Baghubar Dayal v. Shco Charayi, 

5. (1372-92) 1872-92 Low Bur Rul 338 (340), M. Bamasamy Pillai v. 

E. Manuel, 

G. (1923) AIR 1923 Mad 95 (95) : 71 Ind Gas 217 : 24 Cri L Jour 89, Mittoor 
Moideen Jlajee In re, 

7. (1928) AIR 1928 All 708 (708) : 50 All 865 : 110 Ind Gas 719, Baijnath v. 
Doolarey Hajjam. 

[See also (1917) AIR 1917 Gal 491 (496) : 34 Ind Gas 584, Adwaitya 
Char an Ghoivdliuri v. Sorajranjan Choudhury. (The High 
Court extended the time but not under this Section.)] 

8* (1918) AIR 1918 Mad 213 (216) : 41 Mad 169 : 44 Ind Gas 805 (F B), 
Lingayya v. Ohinnarayana. (The general provisions of the Limita- 
tion Act including Section 5 are not applicable to petitions under tho 
Provincial Insolvency Act of 1907.) 


Section S 
Notes 
3—4 


Note 4 
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Section 5 
Notes 
4“5 


Note S 


But, though by virtue of the Limitation Act itself this Section 
does not apply to special or local laws, such special or local laws 
may expressly or by necesvsary implication make this Section appli. 
cable to applications under that law. Thus Section 5 has been 
made applicable to appeals and applications under Section 78 of the 
Provincial Insolvency Act.” It may be noted that an insolvency 
petition is not an “ application ’’ for the purpose of extending time 
under Section 5 as provided by Section 78.^^ Section 5 has been 
held to apply by implication to cases arising under the Indian 
Companies Act.^^ 

5. Applicability to cases arising under Court-fees Act.— 

This Section has no application to cases under the Court-fees Act, 
1870, under which a review application presented on or after the 
90th day of the judgment must be stamj)ed with the full court-fee 
leviable on the plaint. Thus, where a review application is filed on 


(1927) AIR 1927 Put 333 (334) : 103 Ind Cas 295, Krista Singh Sardar v. 
Secretary of State. (Not applicable to proceedings under Land 
Acquisition Act.) 

(1933) AIR 1933 Gal 132 (133) : 60 Cal 618 : 1933 Or C 193 : 34 Cri L Jour 
299 : 142 lud Gas 280, Maninathanat h v. E7npernr. (Section 5 does 
not apply to Bengal Emergency Powers Ordinance of 1931.) 

(1936) AIR 1936 Cal 388 (388) : 166 Ind Gas 493, Gajendra Nath Uandal 
V. Kimja Behari Mistri. (Do.) 

(1936) AIR 1936 Gal 343 (346) : 63 Gal 1079 : 166 Ind Gas 641, Gadadhar 
Sarkhel v. Gopa' Chandra Das. (Section 5 does not apply to applica- 
tions under Section 26-F, Bengal Tenancy Act.) 

(1933) AIR 1933 Cal 124 (125) : 60 Cal 571 : 143 Ind Gas 802 ; 34 Cri L 
Jour 633 : 1933 Gr C 140, Nil Hatan Ganguli v. Emperor, (Does 
not apply to Ordinance 2 of 1932.) 

(1926) AIR 1926 ISIad 657 (658) : 49 Alad 419 : 93 Ind Gas 341, Ahmed 
Koya V. Aisam oia. (The Limitation Act does not apply to periods 
prescribed bv the Laccadive Islands and Minicoy Regulation I of 
1912.) 

(1937) AIR 1937 Lah 876 (870), Merchants Mohijii Flour Mills Ltd. v. 
Gommissioncr of Income-tax. (Section 5 does not apply to applica- 
tions under Section 66 of the Income-tax Act.) 

9. (1934) AIR 1934 Lah 33 (34) : 149 Ind Gas 935, Mangat liai v. Lala 
Mohan Lai. 

(1924) A I R 1924 Mad 345 (346) : 47 Mad 073 : 79 Ind Gas 395, Anantha^ 
yiarayana Iyer v. Raniasubba Iyer. 

(1924) AIR 1924 Mad 400 (400) : 80 Ind Gas 376, KarzUhian Ghettiar v. 
liaman Ohetty. 

(1937) AIR 1937 Rang 283 (283), IT Tha Y un v. Messrs. Sobhraj d Sons. 

10. (1932) AIR 1932 Mad 112 (114) : 135 Ind Gas 613, Vaithinatha Aiyar v. 

V aithinatha Aiyar. 

(1928) AIR 1928 Sind 177 (178) : 112 Ind Ca.s 646, Bulomal Varioznal v. 
Sumar Khan. 

(1932) AIR 1932 Mad 352 (366) : 55 Mad 766 : 137 Ind Gas 740, Qangjee 
Premjee d Go. v. O. L. K. K. N. Firzn, Golo^nho. 

(1923) AIR 1923 Mad 462 (463) : 72 Ind Gas 488, Aiyapparaju v. Vezikata- 
krishnayya. 

(1930) AIR 1930 Lah 417 (418) : 127 Ind Gas 215, Hazara SBigh v. Diita 
Bam. (Doubtful.) 

11. (1929) AIR 1929 Nag 185 (189) : 116 Ind Gas 427, Kaivdu v. Berar 

Ginning Co, Ltd.^ AkoL 
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the 90th day because the 89th day is a holiday, full stamp cannot 
be excused by any reference to Section 5.^ 

6. “Sufficient cause.*’ — As has been seen in Note 2 ante, the 
existence of the suflQcient cause is a condition precedent for the 
exercise of the discretion under this Section. The expression “ suffi- 
cient cause” is not defined but it has been held that it must moan a 
cause which is beyond the control of the party invoking the aid of 
the Section} A cause for delay which, by due care and attention, 
the party could have avoided cannot be a sufficient cause. ” The 
test, therefore, whether a cause is sufficient or not is to see whether 
it could have been avoided by the i)arty by the exercise of due care 
and attention : in other words, whether it is a bona fide cause, inas- 
much as nothing shall be deemed to be done bona fide or in good 
faith which is not done with due care and attention.^ Subject to 
the above test, the words “ sufficient cause ” should receive a liberal 
construction so as to advance substantial justice. The leading case 
on the point is Krishna v. Chathappan} decided by the High Court 
of Madras in the year 1889. Their Lordships observed that the 
words “sufficient cause” should receive “a liberal construction so as 
to advance substantial justice when no negligence , nor inaction, nor 
leant of bona fides is imjmtable to the appellant. ” And this view 
has been generally followed.'^ 

In KicJiilia 2 rpa v. liamanujamf the same High Court 
observed : — 

“ ‘Sufficient cause’ is evidently something more than ‘legally 
sufficient’ or ‘sufficient according to the rules laid down in the 
law of limitation ’ ; for, if any case fell within these rules it 
would be governed thereV)y as in the case of suits, and there 
would be no scope for the application of Section 5. ‘ Sufficient 

cause ’ seems to mean not only those circumstances (such as the 

Note 5 

1. (1912) 15 Iiid Cas 455 (450, 457) (Cal), Sayora Hibi v. Bhutnath Haidar. 

(1879) 1879 Pun Re No. 39, Ituldu Mai v. Sohha. 

Note 6 

1. (1921) AIR 1921 All 23 (20) : 43 All COO : G3 Ind Cas 338, Bhairon 

Ghulani. v, Tta))i A/iifar Siwyli. 

2. Ser Section 2 sub-section 7, supra. 

3. (1890) 13 Mad 209 (271). 

4. (1907) 9 Bom L R 893 (894), Emperor v. Shira Adar. 

(1890) 11 C P L R 3 (4), Gopal Modi v Mt. Ganga. 

(1913) 19 Ind Cas 931 (933) (Cal), BakJial Chandra Ghosh v. Ashulosh 
Ghosh. (12 Ind Cas 077 Followed.) 

(1909) 1 Ind (3as 73 (70) (Mad), Krishnasicamy PayiHnendar v. Jiamasamy 
Ghettiar . 

(1901) 4 Oudb Cas 372 (373), Jang Bahadtir Singh v. linghuraj Singh. 

(1897) 19 All 348 (851) : 1897 All W N 86, Brij Mohan Das v. Manna Bihi. 

(1915) AIR 1915 All 469 (400) : 31 Ind Cas 870, Gurjrrasad Singh v. Bam 
Samiajh Singh. 

[Ncc also (1918) AIR 1918 All 229 (232) : 43 Ind Cas 490 : 40 All 08, 
Khurshed Alain Khan v. Tlahniat Ullah A7^a^^.] 

5- (1002) 25 Mad 16G (170, 171) : 11 Mad L Jour 406. 
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Courts being closed, or time being spent in obtaining copies, or 
the party being a minor or insane) which the law expressly 
recognizes as extending the time, but also such circumstances 
as are not expressly recognized but which may appear to the 
Court to be reasonable looking to all the facts of the case. 

The question of the existence of ‘sufficient cause’ is thus one of 
fact to be decided from the facts and circumstances of the particular 
case.*^ The various circumstances, which may or may not amount 
to sufficient cause, have been discussed and illustrated in the Notes 
below. 

Note 7 Exercise of discretion, when sufficient cause shown — 

General principles. — It has been seen in Note 2 ante, that the 
existence of a ‘ sufficient cause” for the delay is only a condition 
which must exist before the power to exercise the discretion under 
this Section comes into play, and that it is not enough merely to 
show the existence of “sufficient cause” in order to claim, as of right, 
that the time should be extended. What then are the limits of this 
discretion ? It is, of course, a general principle of law that when, 
ever a Court is vested with a discretionary power, such discretion 
must be exercised, not in any arbitrary, vague or fanciful manner, 
but on judicial principles.^ Adverting to the danger of giving a 
rigid definition of these principles, Bowen, Ij. J., in In re Mayichester 
Economic Building Society,^ observed as follows : — 

It seems to mo that to attempt in any one case to lay down 
a set of iron rails on which the discretion of the Court of 
Appeal was always to be obliged to run, and to say that the 
leave of the Court would never be granted except in certain 
special circumstances, and in a defined way, would be very 
perilous. The rules leave the matter at largo. Of course it is 
to be exercised in the way in which judicial power and the 
discretion ought to bo exercised upon principles which are well 
landerstood, but which had better not be defined in a case except 
so far as may be necessary for the decision of that case, other- 

6. (1933) A I R 1933 Onrlh 523 (525) : 9 Luck 193 : 146 lud Oms 127 (F B), 
M ithoo .Lai V. Jamna Praaad. 

(1913) 19 Ind C;is 931 (933) (Cal), Riikhal Chandra Ghosh v. Ashntnsh 
Ghosh. (12 Cal W N 25 Followed.) 

(1892-9('.) 1892-9G Upp Bur Rul 452 (453), Ma Union v. Ma Shwe Me. 

Note 7 

1. (1926) AIR 1920 Cal 077 (076) ; 92 lud Cas 1031, Bamdhani Mtiehi v. 

Khnkshardas Tati. 

(1933) AIR 1933 Oudh 523 (525) ; 9 Luck 193 : 146 Ind Oas 127 (F B), 
M ithoo Lai V. Jamna Prasad. (Liberal construction must bo with 
reference to judieifil principles having regard to the respondent’s side 
of the question.) 

(1925) AIR 1925 Sind 60 (61) : 17 Sind L R 800 : 78 Ind Cas 953. Nur 
Muhammad v. Uassomal. 

2. (1883-84) 82 W R (Eng) 325 (328) ; 24 Ch D 488 : 49 L Tim 793. 
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wise there is great danger, as it seems to me, of crystallizing 
into a rigid definition that judicial power and discretion which 
the Legislature and the rules of the Court have, for the best of 
all reasons, left undetermined and unfettered/’ 

See also the undermentioned cases'^ expressing the same view. 

But, without defining the principles there may be general rules 
of guidance laid down for the exercise of the discretion. In Brij 
Jndar Singh v. Lala Kanshi Iiam‘^ Lord Dunedin in delivering 
the judgment of the Privy Council observed as follows : — 

**The learned Judge says that each case depends upon its own 
circumstances. This is true. But he seems to treat this truism 
as if it was destructive of the idea that there can be a general 
rule. There is no inconsistency in the position. There may be 
a general rule as to the exorcise of discretion but each case must, 
nevertheless, be examined as to its own circumstances, to see 
whether they make it fall within or without the terms of the 
general rule.” 

The fundamental rule, which has been universally recognised 
as the true rule of guidance for the exercise of discretion under the 
Section, is to see whether the party claiming the indulgence has been 
reasonably diligent in prosecuting his ap2)eal or application.^ In 

3. (1911) 12 Irjcl Cas 677 (G78) (Cal), Sundar Kaer v. liaghiinatk Sakai. (7 Ind 

Gas 391 Followed.) 

(1912) 16 Ind Gas 425 (127) (Gal). BonaynaH Ganntia v. Padrua Lochan- 
Gaonfia. (32 W K (Kiig) 325 Followed.) 

(1913) 19 Ind Gas 931 (933) (Gal), liakJial Ghatidra Ghosh v, Ashutosh 
G hash . 

(1932) A 1 H 1932 Cal 589 (596) ; 69 Cal 781 : 140 Ind Gas 662, Surcndra 
Mohan liai v. Mohendra Nath Bayier jce . 

(1933) AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Gas 127 (F B), 
M'lthoo Lai V. Jainna Prasad. (Allirming AIR 1930 Oudh 49.) 

3a. (1932) A I R 1932 Cal 589 (596) : 59 Cal 781 : 140 Ind Gas 662, Surendra 
Mohan Bai v. M ohe n dr a Nath Ban(>rj%. 

4. (1917) AIR 1917 P 0 156 (159) : 45 Cal 94 ; 44 Ind App 218 : 1917 Pun 

Re No. 104 : 42 Ind Gas 43 (P G). 

5. (1917) AIR 1917 P C 156 (158, 159) : 45 Cal 94 : 44 Ind App 218 ; 1917 

Pun Re No. 104 : 42 Ind Gas 43 (P C), Br^j Indar Singh v. Lata 
Kanshi Bam. 

(1925) AIR 1925 Gal 291 (292, 293) : 92 Ind Gas 563, Gohind Lai Butt v, 
Of}icial AssKince of Galcutta. (High Court decree in favour of A and 
against B — A not filing requisition for drawing up of decree as per 
High Court Rules — 7J, who could in such a case have filed a requisi- 
tion, not doing anything — Delay caused in not drawing up the decree 
cannot be excused.) 

(1919) A I R 1919 Cal 374 (378) : 52 Ind Gas 582, Pramalha Nath Boy v. 
W. A. Loe. (Do.) 

(1925) AIR 1925 Oudh 371 (372) : 28 Oudh Gas 378 : 86 Ind Gas 270, Md. 
Mumiaz All Khan v, Ugiaj Singh. (Unnecessary laches — No discre- 
tion can be exercised in applicant’s favour.) * 

(1925) AIR 1925 Sind 60 (61) ; 17 Sind L K 306 : 78 Ind Gas 953, Nur 
Muhammad v. Hassomal. 

(1924) AIR 1924 Bom 399 (409) ; 48 Bom 442 : 80 Ind Gas 802, Nagindas- 
Motilal V. Nilaji Moroha Naih. (AIR 1917 B G 166 Followed.) 
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SMtion 5 Brij Indar Singh's case,^ referred to above, their Lordships of the 
Note 7 Privy Council cited with approval the following observations of the 
Full Bench of the Punjab Cliief Court in Karam Bakhsh v. Daulat 
Bam ^: — 

“We think the true guide for a Court in the exercise of this 
discretion is whether the appellant has acted with reasonable 
diligence in prosecuting his appeal.” 

The basis of the above rule of guidance would seem to lie in 
the fact that when the time for appeal or applying is once past, 
a very valuable right is secured to the successful party of which 

(1929) AIR 1929 All 351 (352) : 119 Ind Cas 447, Lachmi Ghand Babii Lai 

V. Unkar Mai Choie Lai. (A I R 1917 P 0 150 Followed.) 

iSee also (1932) AIR 1932 All 459 (460) : 54 All 280 : 135 Ind Cas 
159, Lalishmichand v. Behari IjaL (If party is not guilty of 
negligence, discretion may be exercised in his favour.) 

(1920) AIR 1920 Oudh 42 (43) : 22 Oudh Gas 379 : 55 Ind Cas 887, 
Hahibullah v. Bana?'si Das. 

(1936) AIR 1936 Oudh 9 (11) * 158 Ind Cas 19, Gaya Char an Misra 
V. Jay an Nath. 

(1913) 21 Ind Oas 306 (308): (1913) 1 U B R 175, Mi Bin ^iv. Mi Ni. 

(1912) 13 Ind Oas 714 (715) (Lah), Lai Singh v. Fala Singh. 

(1932) AIR 1932 Cal 534 (536) : 59 Cal' 1052 : 138 Ind Cas 754, 
Nandalal Gang uli V . Dasarathi M ulcer jec. (It was observed 
that there was no negligence as would debar the Court from 
exercising the discretion in petitioner’s favour.) 

(1930) AIR 1930 Lah 216 (217) : 11 Lah 111 : 120 Ind Cas 169, Mt. 
Attri V. Bavikislian. 

(1923) AIR 1923 Lah 208 (209) : 79 Ind Cas 812, Ml. Nazko v. Mt. 
Qopal. (Teaches diseritities party to benefit of S. 5.) 

(1927) AIR 1927 Lah 747 (748) : 105 Ind Cas 689, Malhra v. Bam 
Singh. (Last date of limitation was 20th July — Appeal filed 
on 18th eluly, V)Ut without necessary copy of judgment — Copy 
of the judgment applied for on 19th July, was delivered t.o 
appellant on 20th July and was filed on 23rd July — Held, there 
was no sufficient cause for delay.) 

(1927) AIR 1927 Lah 717 (717) ; 103 Ind Cas 498, George Goieshala 
V. Balak Liam. ('‘It cannot for instance be .said that the 
existence of sufficient cause for not filing the appeal for a vvetik 
after the statutory period would justify the laches of the appel- 
lant in delaying the presentation of the appeal fora fortnight.”) 

(1927) AIR 1927 Lah 192 (192) : 100 Ind Oas 854, Bahu Singh v. 
Mangat Bai. (Delay in obtaining copy of judgment — Time not 
extended.) 

(1927) AIR 1927 Lah 59 (59, 60) : 98 Ind Cas 942, B. B. d' C. I. 
By. Co, V. Firm Bani-Sarup. (Delay in taking delivery of 
copies not sufficiently explained — Extension of time was not 
allowed.) 

(1926) 95 Ind Cas 286 (238) (Lah), Sher Bahadur v. Ahezar . 

(1914) AIR 1914 All 303 (304) : 23 Ind Gas 874, Bvdhu v. Sultan. 
(Judgment on 1-10-13 — Court closed from 3 - 10 - 13 — “Re-oi)ened 
on 3- 11 -13 — Copie.s applied for and obtained on 14-11-13 at 
I\1 uzaffaniagar — Appeal filed at Meerut on 15-11-13 — Held, 
there was reasonable diligence.) 

(1901) 1901 All W N 46 (48), Brijmohan Singh v. Ktshan Mohan 
Singh. 

(1934) A I R 1934 Oudh 10 (10) : 147 Ind Cas 799, Mt. Fatraji v. 
Hadhika Bak.sh Singh. (The element of good faith is necessary 
to bring a case within the purview of S. 6.)] 

6. (1888) 1888 Pun Re No. 183 (P B). 
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be should not be deprived lightly/ In Coles and Bavenshear, In re/ 
Collins, M. E., quoted with approval the observations of Davey, L. J., 
in 1 71 re Ilelshy,^^ to the following effect : — 

Upon the question whether time ought to be extended, 
speaking for myself, I am inclined to adopt the view of the late 
James, L. J., that a party has a vested right in an order of the 
Court in his favour and ought not to be deprived of an advan. 
tage given him by the rules, ‘unless there has been on his part, 
‘v"' some conduct raising an equity against him'.” 

In Karsondas J)Jiar7nsey v. Bai Gangahai,^ Sir Lawrence 
Jenkins, C. J., observed : — 

“ When the time for appealing is once i)ast, a very valuable 
right is secured to the successful litigant and the Court must 
therefore be fully satisfied of the justice of the grounds on which 
it is sought to obtain an extension of the time for attacking the 
decree and thus perhaps depriving the successful litigant of the 
advantages which he has obtained.” 

In Sakarchand Hathisingh v. Mamilal BewadaSy^^ the same 
learned Judge observed : — 


7. (1914) AIK 1914 All 521 (522, 523) : 25 Ind Gas 30, IMwan v. Budhu. 

(1928) AIR 1928 Bom 308 (310) : 52 Bom 434 : 111 Ind Gas 633, Gyanji 

Poniaji V. N inriapya M arhasaypa. 

(1916) A I R 1916 Bom 153'’(155) : 41 Bom 15: 36 Ind Caa 439, Balm 
Gancsli v. Sitaram Mar land, (30 Bom 329 Followed.). 

(1925) AIR 1925 Sind 60 (61) : 17 Sind L R 306 : 78 Ind Gas 953, Unr 
Muha7n'mad v. 1 1 assornal. 

(1911) 10 Ind Gas 210 (210) : 5 Sind L R 47, Topandas v. The Manager 
Encn/rnhered Estates (30 Bom 329 Followed.) 

(1913) 20 Ind Gas 613 (515) (Gal), Band Bahadur Singh v. Deo Na^idan, 

(1913) 18 Ind Gas 37 (40) : 1913 Pun Re No. 59, Fahir Gliand v. The 
Municipal Omumitee of llazro. 

(1911) 12 Ind Gas 677 (679) (Cal), Sunder Koer v. Ilaghunath Sahai. 

(1928) AIR 1928 Lab 216 (218) : 9 Bah 76 : 104 Ind Gas 281, Secretary of 
State V. Tiratli liam. 

(1923) A I R 1923 laih 144 (144) : 73 Ind Gas 910, Lakhmidas v. Mehar 
Chand. (That the appellant has a good case on the merits is not 
a ground for excusing delay in filing the appeal.) 

(1922) A I R 1922 Lah 390 (392) : 3 Bab 215 : 77 Ind Gas 541, Md. Din v. 
Ml. Zehmnmisa, 

[See however (1912) 16 Ind Gas 425 (427) (Gal), Bona?nali Gaontia 
V. Padnia Lnrhan Gaontia. (The valuable right is subject to 
the discretion under Section 5.) 

(1925) AIR 1925 Sind 60 (61) : 17 Sind B R 306 : 78 Ind Ca.s 953, 
Nur Muhammad v. H assornal. (The Section must be liberally 
construed consistently with the valuable right having accrued 
to the other side by lapse of time.) 

(1920) AIR 1920 I.ah 241 (242) : 1 Bah 508 : 59 Ind Gas 556 : 22 
Gri B Jour 124, Surta Sinr/h v. Emyeror. (Griminal appeal 
presented to wrong Court — Re-presentation to proper Courfc — In 
such a case it could not bo said that there was a ‘successful 
litigant’ who had secured ‘valuable right’ — Delay excused.)] 

8. (1907) 1 K B 1 (5) : 76 B J K B 27 : 95 B T 750 : 23 T B R 32. 

8a.(1894) B R 1 Q B 742 (746) : 63 B J Q B 265 : 70 L T 144 : 42 W R 218. 

9. (1906) 30 Bom 329 (330) : 7 Bom B R 965. 

10. (1904) 6 Bom B R 373 (374). 
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Notes 


“ The law prescribes that an appeal must, apart from special 
circumstances, be presented within a limited time, and if effect 
is not given to the provisions of the law, a successful litigant may 
be wrongly deprived of the benefit which has been secured to 
him by the adjudication of the first Court/' 

It is thus necessary before a party can claim indulgence under 
this Section that he should prove not only the existence of ‘ sufficient 
cause* for the delay but also that he was reasonably diligent in 
prosecuting his proceeding.^^ Where, though there may be said to 
be sufficient cause, the party has not been reasonably diligent in 
prosecuting his proceeding, time will not be extended in his favour/^ 
(See Note 8 infra for further discussion.) In some cases, however, 
the existence of sufficient cause has been regarded, without any 
advertence to the other element of reasonable diligence, as sufficient 
to enable the Court to extend the time in favour of the appellant or 
the applicant. It is submitted that this view is not correct. 

8. Reasonable diligence in prosecution of proceeding. — 

Want of due diligence in i)rosecuting his proceeding after the came 
for the delay is removed, will disentitle the party to any indulgence 
under this Section. In liam Narain Joshi v. Paraincstoar Narain 
Mahta,^ the appellant had, owing to a mistake in the valuation of the 
suit, presented his appeal to the District Court instead of to the High 
Court and when the mistake was discovered the limitation period for 
the appeal had expired. The High Court of Calcutta in refusing to 
extend the time under this Section observed as follows : — 

But even supposing that that mistake could be overlooked 
and could be treated as a sufficient cause for not having filed 
this appeal within time, still there is another circumstancG 
which, we think, would preclude the applicant from having this 
rule made absolute, and that is, that although he became aware 
of this mistake on the 9th August 1895, he made no application 
to this Court until the 16th of September or more than five 

11. (1929) AIR 1929 Cal 240 (241) : 119 lud Cas 383, Kaymruddin MalUk v. 

Bish'Ujiriya. (Two matters are necessary to bo satisfied, (l) Sufficionfc 
cause. (2) Circumstances justifying exercise of discretion.) 

[See (1933) A I R 1933 Oudh 83 (84) : 142 Ind Gas 826, Ahid AH 
Khan v. Kidar Nath. (Party prosecuting case in good faith 
and with due diligence — Court satisfied as to sufficient cause — 
Delay of four years excused.)] 

12. (1903) 30 Cal 309 (311, 312, 316) : 30 Ind App 20 : 8 Bar 431 (P C), Bam 

Narain Joshi v. Parmestoar Narain Mahia. (Mistake assumed to 
be sufficient cause, but indulgence refused for want of due diligence.) 
(1929) AIR 1929 Cal 240 (242) : 119 Ind Cas 388, Kamiruddin Mullick v. 
Bishupriya. 

13. (1934) AIR 1934 All 367 (368) : 56 All 591 : 148 Ind Cas 290, Gauri 

Shankar v. Kashi Nath. (Illness at the last moment held sufficient 
cause— Previous diligence was not adverted to.) 

(1923) AIR 1923 All 536 (536) : 76 Ind Cas S75, Deo Indar Singh v.KkusU 
Pam. (Sudden illness of party held sufficient cause — Previous dili* 
genoe or otherwise of party not adverted to.) 

Note 8 

1. (1903) 30 Cal 309 (811, 312, 316) ; 80 Ind App 20 : 8 Sar 431 (P C). 
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weeks afterwards and then only in the form of the application to 
which we have referred. There was no reason whatever why 
the application could not have been made within a few days of 
the discovery of the mistake. 

;}4 * * * ♦ 

That being so, we are of opinion that due diligence was not 
shown in making this application.” 

On appeal to the Privy Council, their Lordships observed that 
they could not interfere with the decision of the High Court unless 
they were satisfied that the refusal to admit the appeal after time 
was wrong, and that they were not so satisfied. See also the under- 
mentioned cases^ to the same effect. The question whether there 
was due diligence exercised after the cause for the delay was removed 
\Yould depend upon the facts and circumstances of the case.^ A 
delay of 18 days after the cause for delay was removed was con- 
sidered in the case cited below^ as not unreasonable in the circum- 
stances of the case nor as showing want of due diligence. In another 
case’'" a delay of 23 days in applying for copies for appeal after the 
previous mistaken proceeding was dismissed, was considered reason- 
able time having regard to the circumstances of the case. 

There is a difference of opinion as to whether the party is bound 
to show reasonable diligence even during the period antecedent to 
the cause for the delay. The general view is that he should show 
diligence during such period also. It proceeds on the principle that 
every litigant is expected to know the last date for filing the appeal or 
application and that he should not wait till the last moment to find 
that by some mistake or unforeseen circumstance he is out of time.® 

2. (1933) AIR 1933 Cal 4G2 (468) : 145 Ind Cas 116, Khajeh tJabihulLah v. 

Abdul Karim, (Papers placed in the hands of lawyer but matter left 
to the very last moment even according to mistaken calculation.) 
(1903) 30 Cal 655 (659), Shabiuddin v. Diunnonrat Koer. (Application to pre- 
fer an appeal not thought of until very late — No due diligence.) 

(1926) 94 Ind Cas 121 (121) (Nag), Kutuab-ud-din v. Gulani liahbani. 
(Appellant filing his application on the very last possible day, oven 
according to mistaken view of his pleader is not entitled to benefit of 
Section 5.) 

(1921) AIR 1921 Nag 141 (142) : 61 Ind Cas 889, Gandaji v. Kisan. (An 
appellant who does not display promptitude must suSer if his calcula- 
tion is wrong.) 

[See (1923) AIR 1923 Pat 417 (418) : 2 Pat 168 : 84 Ind Cas 1001, 
Mt, Bihi Khojaivia v. Official Liquidator 

3. (1929) AIR 1929 Gal 240 (242) : 119 Ind Cas 383, Kaniiriiddin MiUlick v. 

Sm, BisJmpriya, 

4. (1929) AIR 1929 Cal 240 (242) : 119 Ind Cas 383, Kamiriiddhi MulUch v. 

Sm. Bislmpriya. 

5. (1916) AIR 1916 Oal 670 (672) : 31 Ind Cas 705, Sudhakar Haul v . Sadasiv 

JJiatap Singh* 

[See also (1935) AIR 1935 Oudh 30 (31) : 10 Luck 250 : 152 Ind Cas 
419, Gokul Brasad v. Kunioar Bahadur* (Time considered 
reasonable for preparation of appeal.)] 

6. (1919) AIR 1919 Gal 685 (685) : 46 Ind Cas 480, Guru Gharan Chose v. 

Kashi Chandra Ghosc* (Mistake in calculation— Waiting till tho 
last day according to the mistaken calculation — No indulgence.) 


Section 0 
Notes 



276 Extension of period on showing sufficient cause 


Section S Thus in Jahar Mai v. Pritchard,^ where the party was inactive 

Note 8 till almost the last day of limitation, when he fell ill, w'^hich pre- 

vented his filing the appeal in time, Dawson Miller, C. J., observed 
as follows : — 

“There is one other matter I should like to draw^ attention to. 
It is a matter w^hich is being continually brought to the 
notice of the Courts in this country and that is this : It almost 
invariably ballpens that one party or the other intending to 
appeal or to take some other step in the course of an action for 
which a time limit is prescribed by the rules, waits until the 
very last moment before taking that step. Sufficient time in all 
these cases is granted to the parties for doing whatever may he 
necessary for furthering their suit, and if they choose to put off 
until the very last minute either the filing of the appeal or the 
taking of any other steps which are a necessary part of the pro. 
SGCution of their case, they run a very great risk, and it does 
not seem to me that it is sufficient for a party to come to Court 
and say that if everything had gone absolutely smoothly and if no 
unexpected accident had happened, ho would have been in time 
in taking the steps required for his appeal. One is not entitled 
to put things ofi' to the last moment, and hope that nothing 
will occur wdaich will prevent them from being in time. There 
is always the chapter of accidents to bo considered, and it seems 
to me that one ought to consider that some accident or othoir 
might happen which will delay them in carrying out that part 


(1920) AIR 1920 Pat 594 (595) : 55 Ind Gas 17, JaUsivar Dayal Singh v. 
Ram liari Safin, (Papers handed over to clerk for engaging vakil — 
No enquiry made until the last mome3nt as to ^vhat had happened to 
the papers — Discovery at the last moment that clerk had fallen ill— 
No excuse.) 

(l8G4) Suth W R (Gap) Misc 13 (IB), KrifiJitoprosliad C hiiclcerhutty v. 
.Uadahanln Bfruttacharjev, (Party not caring to apply for copies 
until within .3 days of expiry of limitation of 90 days — No diligence 
after getting copies — No ground to excuse delay.) 

(1902) 5 Oudh Cas 183 (185, 180), Hardwar Prasad v. Raja Pratah Baha- 
dur. (Maeleod, O. J. C. observed : “It was obviously the appellant’s 
duty to ijrefer his appeal, as speedily as possible .... there was consi- 
derable inaction and want of due diligence on the part of the appel- 
lant. The apxjellant’s difliculties seem to have arisen chiefly from bis 
own procrastination, and no indulgence can be shown to delay arising 
from that cause.”) 

(1923) AIR 1928 Lah 90 (97) : 68 Ind Cas 777, Madan Gopal v. Malawa 
Ram. (Judgment delivered on 21st April — Period of 90 days allowed 
expiring on 20th July — Application for copy of judgment made on Itb 
July — Copy obtained on 11th July — Appeal filed on 12th Octol)er--" 
Court not bound to show indulgence to one who is not prompt in 
seeking his remedy.) 

(1916) A I R 3916 Lah 407 (407) : 1916 Pun Re No. 79 : 85 Ind Cp 233. 
Quran Rakha v. Bindrahan, (Where the last day of limitation ex- 
pired on a holiday and the appellant applied for copies on the re-open- 
ing of the Court and filed his appeal as soon as he got them ; Held, 
that as the appellant had not shown due care and diligence, he was 
not entitled to any indulgence.) 

(1925) AIR 1925 Oudh 643 (644) : 90 Ind Cas 115, Sripat v. Htihdar. 
(Do.) 

7. (1919) AIR 1919 Pat 503 (505) : 52 Ind Cas 225. 
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of their duties for which the Court prescribes a time limit, and Seotion 5 

if they choose to rely upon everything going absolutely Note 8 

smoothly and wait till the very last moment, I think they have 

only themselves to blame if they should find that something 

has happened which was unexpected but which ought to be 

reckoned with, and are not entitled in such circumstances to 

the indulgence of the Court.” 

In Kedarnath v. Zumher Lal,^ a decree was made on 28th March 
1916, but copies were applied for only on the 2nd May 1916 and 
wore obtained on the 9th June 1916. The last day of limitation 
was the 26th of July 1916. The appeal was filed on the 27th of 
July 1916. The explanation given was that owing to a river across 
the way being in flood, he was able to reach A kola only on 26th 
July, too late to catch the train to Nagpur that day. Stanyon. A. J. C. 
in refusing to extend the time observed as follows : — 

“ I think it is necessary that the Courts should ai)ply the law 
so as not to encourage eleventh hour procedure of the kind 
followed in this case . . . The law is clear and Section 5, Indian 
Limitation Act 1908, was not provided to encourage negligence, 
procrastination and laxity. I enunciate nothing new. As far 
back as in 1880, in Hulmm Chand v. J, Bailey,'^ this Court laid 
down that inability to get stamps on the last day allowed by law 
for instituting a suit, is not one of the conditions under which 
the time allowed by the limitation law can be extended. I 
follow the same principle when I rule that an appellant who 
wilfully leaves the preparation and presentation of his appeal to 
the last day of the period of limitation prescribed therefor, is 
guilty of negligence, and is not entitled to an extension of time, 
if some unexpected or unforeseen contingency prevents him from 
filing the apx)eal within time.” 

8eo also the undermentioned cases to the same effect. 

A contrary view has, however, been taken in some cases. In 
Karali (Biaran Sarnia v. Apurba Krishna Bajpayi^^ Graham, J., 
observed : '*If no explanation whatever is forthcoming why the 
appeal was not filed during the major portion of the period of limi- 
tation, an explanation designed merely to explain why it was not 
filed on the last day before it became time-barred would, as it seems 
to me, he insufficient.” Mitter, J., expressed a contrary opinion. He 
observed : “It has been argued strenuously for the opposite party 

8. (1916) AIR 1916 Nag 39 (40) : 37 Irid Gas 503 : 12 Nag L R 171. 

9. (1880) Digest of Civil Rulings of the Court of Judicial Commissioner, Central 

Provinces, Part IV, Ruling No. 9. 

9a.(l924) AIR 1924 Lah 699 (600) : 75 Ind Cas 1055, Ata Muhammad v. 

Pir Khan, (Communication between client and pleader interrupted 
by heavy rain. It was alleged that this resulted in one day s delay in 
filing appeal — No due diligence during the period prescribed.) 

(1930) AIR 1930 Nag 121 (122) : 119 Ind Cas 679, Hakimia y.J.G, Gam- 
mon, 

10. (1931) AIR 1931 Cal 298 (299, 301, 302, 303) : 58 Cal 649: 132 Ind Cas 169 . 
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that as no explanation has been given as to why the appellant waited 
for the last possible moment to file the appeal, sufi&cient cause has 
not been shewn for extending the period of limitation. I do not 
think that in the circumstances of the present case his antecedent in- 
action or negligence should at all be taken into account. The appel- 
lant has a right to say that he put the papers of his case in the 
hands of his advocate within the period of limitation, and his appeal 
would have been in time but for the slip made by the advocate, and 
that he is therefore bound to explain only the delay of one day by 
which the appeal was out of time. The law allows him 90 days to 
file the appeal and if he files it on the 91st day he has only to 
explain hoiv the delay of one day should he accounted for'' Suhra- 
wardy, J., before whom the case was laid by reason of the difference 
between Graham, J. and Mitter J., agreed with Mitter, J., and held 
that the words “within the period” used in the Section do not 
mean “during such period” but mean ‘ within the period which 
ends with the last day of the prescribed period. ” He further 
observed as follows : — 

“ It seems to me that the language of Section 5 as it stands, 
is capable of only one construction, namely that the right to 
present an appeal extends up to the very last day, and if on 
account of some sufficient cause it could not be presented on 
that day the period may be extended 

The view of the Calcutta High Court in the above case was 
followed by Curgenven, J., in Natesa Miidali v. Vedachala 
N aiahen He observed: “One cannot therefore insist that a party 
should file his appeal before the last date of filing it or imimte a lack 
of diligence if he does not do so. Accordingly it is enough if the peti- 
tioner satisfies the Court that he was prevented from filing it on the 
last day,” The same view was expressed also in the undermentioned 
case of the Ban goon High Court. 

It is submitted that this view cannot be supported on principle 
and is against the view of their Lordships of the Privy Council as 
expressed in JRarn Narain Joshi's casef^ The attention of *the 
learned Judges in Karali Charan Sarrnas case^^ does not seem to 
have been drawn to the necessity of showing reasonable diligence in 
prosecution of proceeding in addition to the existence of the sufficient 
cause. They have simply imoceedod on the footing that “sufficient 
cause” means sulficioiit cause for not filing the appeal on the last 
day of the prescribed period. 

The question whether the party was diligent, antecedent to the 

11. (1931) 1931 Mad W N 1161 (1162), 

12. (1928) AIR 1928 Rang 1^5 (165) : 6 Rang 571 : 119 Ind Gas 215, Ma Thein 

Khin V. Ma U Byu, 

13. (1903) 30 Gal 309 (311, 312, 316) : SO Ind App 20 : 8 Sar 431 (P G), Ham 

Narain Joshi v. Paraftieshwar Narain. 

14. (1931) AIR 1931 Cal 298 (299, 800, 301, 302, 303) : 58 Cal 549 : 132 Ind 

Gas 169, Karali Charan Sarma v. Apurba Krishna Bajpayi. 
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happening of the cause for the delay, is also one that has to be 
determined in the circumstances of each case.^® 

9* Existence of circumstances contemplated by Section 

14. — Section 14 infra provides that in computing the period 
prescribed for any suit or application, the time during which the 
plaintiff or the applicant has been i)rosecuting in good faith and with 
due diligence another civil proceeding in another Court, which from 
defect of jurisdiction or other cause of a like nature is unable to 
entertain it, shall be excluded. The Section is not directly api)li- 
cable to appeals, but in exercising the discretion under this Section 
the principle of Section 14 has been held to be applicable by analogy 
to appeals also.^^ In Kunwar Bajendra Bahadur Singh v. Bai 
Bajeshwar Balif their Lordships of the Privy Council observed that 
in applying Section 5 to cases where delay has been caused by 
taking a wrong proceeding, '^the analogy of Section 14 (which 
applies to suits) is an argument of considerable weight.’’ The 
existence of circumstances contemplated by Section 14 has conse- 
quently been regarded as a ground for excusing the delay caused by 
the wrong proceeding.^ For this purpose, the existence of such 


15. Sec (1914) AIR 1914 All 303 (304) : 23 Iiid Cfis 874, r>udhu v. Sultan. 

(Ono working day only befcwenti date of judgment and beginning of 
holidays — Apjdicatiou for copy filed on re-openiug day — No want of 
duo diligence.) 

[See also (1921) AIR 1924 All 8G7 (8G8) : 78 Ind Gas G77, Parbhii 
Dayal v. Miirli Dhari] 

Note 9 

la. (1937) A 1 R 1937 P C 27(i (278) : 169 Iiid Ca.s 769 (P C), Kunwar Bajendra 
Bahadur v. Bai Bajeshwar Bali. 

(1887) 12 Pom 320 (323), Siiarain Paraji v. Nimha llari Shc.t. 

(1917) AIR 1917 P 0 150 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun 

Re No. 104 : 42 Ind Cas 43 (P 0), Brij Indar Sinfih v. Ijala Kanshi 

Bam. 

(1922) A I R 1922 Oal 247 (248) ; 68 Ind Oas 575, Kumudini Bay v. 
Kamala Kant Sen. 

(1911) 11 Ind Cas 814 (815) (All), Narain Singh v. Bikrarn Singh. 

[But see (1913) 20 Ind Gas 513 (514) (Oal), Nand Bahadur Singh v. 
Deo Nandan Prasad. (It was remarked that Section 14 does 
not furnish any analogy in acting under Section 5. This is 
clearly not correct in view of the Privy Council decisions 
referred to above.)] 

1. (1937) AIR 1937 P 0 276 (278) : 169 Ind Oas 769 (P C). 

2. (1917) AIR 1917 P 0 160 (158, 169) : 45 Oal 94 : 44 Ind App 218 ; 1917 

Pun Ro No. 104 : 42 Ind Cas 43 (P C), Brij Indar Singh v. Bala 
Kanshi Bam. (Approving 1888 Pun Re No. 188 (F B) and 5 All 591; 
7 Suth W R 529 (P B) Followed.) 

(1937) AIR 1937 All 466 (467) : 170 Ind Cas 874, Krishna Chandra v. 
Emperor . 

(1936) AIR 1936 All 366 (367) : 161 Ind Cas 52, KaJiur Hussain v. Ghura 
Singh. 

(1930) AIR 19.50 All 16 (16) : 120 Ind Cas 125, Bam Khalawan Singh v. 
Maharajah of Benares. 

(1928) AIR 1928 All 144 (144) : 108 Ind Cas 123, Probhu Narain Singh 
V. Jai Mangal Singh. (AIR 1922 All 490 (F B) Followed.) 
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circumstances has been regarded as being ''sufficient cause” for the 
delay. The party 'will also be ordinarily deemed to have acted with 
reasonable diligence, where such circumstances exist, when the 

(1927) AIR 1927 All 758 (768)'; 101 Ind Cas 777, Bam Lai v. Mushtaq 
Ali. (AIR 1922 All 490 (F B) Followed.) 

(1926) AIR 1926 All 252 (253) : 91 Ind Cas 865, Ram Bup Agrahriv. 
Naik Bam. 

(1925) AIR 1925 All 507 (509) : 85 Ind Cas 027, Ishwar Prasad v. Bishu- 
nath Prasad Siyigh. 

(1924) AIR 1924 All 867 (868) : 78 Ind Cas 077, Prabhu Dayal v. Miirli 
Dhar. 

(1923) AIR 1923 All 304 (305) : 79 Ind Cas 402, Mi. Akhari Begam v. 
Shaikh ^aniin Ali. 

(1917) AIR 1917 All 87 (88) : 87 Ind Cas 818, Mahabat Bai v. 
Bharaddwaj Pamodar Das. 

(1910) AIR 1916 All 290^(297) : 33 Ind Cas 546, Maqbul Ahmed v. Murla, 
(1923) AIR 1923 Cal 291 (291) : 08 Ind Cas 200, Puma Chayidra v. 
Mahuh Baksh. 

(1931) AIR 1931 Lah 258 (259) : 12 Lah 488 : 130 Ind Cas 526, Mihan 
Chand v. Ishar Das. 

(1924) A I R 1924 All 915 (915) ; 82 Ind Cas 594, Ghob Singh v. Daryai 
Singh. 

(1927) A I R 1927 All 719 (719) ; 101 Ind Cas 750 ; 49 All 555, Kishan Lai 
V. Tika. 

(1986) AIR 1936 All 659 (661) : 164 Ind Cas 1059, Mi. Jafri Begam v. 
Asghar Ali Khan. 

(1925) AIR 1925 Born 137 (137) : 49 Bom 149 : 85 Ind Cas 191, Nariman 
Btistomji V. Jlasham Ismayal. 

(1921) AIR 1921 Bom 302 (303) : 45 Bom 607 : 60 Ind Cas 744, Dattatraya 
Sitaram v. Secretary of State. 

(1918) AIR 1918 Bom *228 (229) : 42 Bom 295 : 46 Ind Cas 14, Bai 
Ncmathu v. Bai Nemaiullabu. 

(1922) AIR 1922 Cal 247 (248) ; 68 Ind Cas 575, Kumtidini Bay w.Kaniala 
Kant. 

(1918) AIR 1918 Cal 980 (987) ; 46 Ind Cas 116, Bupa Thakurani v. 
K u mud nath Karmakar . 

(1896) 23 Cal 526 (531), Balaram Bhramatar Bay v. Sham Sunder Naren^ 
dra. (5 All 591 Followed. Prosecution of ax^pcal in wrong Court 
owing to bona fide doubt.) 

(1919) A I R 1919 Oudh 91 (91) : 58 Ind Cas 995, Heioleti v. Bchari Lai. 
(l^rosecution of levision hona fide where more than one view was 
possible— Delay excused.) 

(1926) AIR 1926 Cal 378 (379) : 91 Ind Cas 9, Jogendra Nath v, Bhagahat 
Das. 

(1932) AIR 1932 Oal 713 (713, 714) : 138 Ind Gas 848, Nilmoni Pal v. 

Dak shineswar Pal. 

(1930) AIR 1930 I’at 307 (308) : 129 Ind Cas 660, Jiwan Bam v. Ilazari 
Lai, (Objection to attachment dismissed — Suit hied instead of appeal 
— Suit rejected as being not maintainable — Then appeal filed — Time 
was extended.) 

(1929) AIR 1929 Cal 240 (241) : 119 Ind Gas 383, Kamiruddin Mallick v. 
Bishupriya, 

(1897) 21 Bom 552 (555), Dadabhai Jamsef ji v. Manehsha Sorabji, 

(1887) 12 Bom 820 (323), Sitaram Paraji v. Nirnba Harishet, (Time taken 
in application for revision.) 

(1913) 20 Ind Cas 647 (648) (All), Nanhe v. Mangat Bai. 

(1913) 20 Ind Cas 3 (6, 7) (Lah), Mt. Husama v. Mt. Sahib Nur. (Prosecu- 
tion of application under Sections 151 and 162, C. P. C.) 

(1928) AIR 1928 Lah 136 (137) : 106 Ind Cas 812 (812), Maula Baksh v. 
Udham Singh. 
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whole period between the date of the decree appealed against and 
the date of presenting the appeal does not, after excluding the period 
of the wrong proceeding, exceed the period prescribed by law for 

(1874) 22 Suth W R 79 (79), Kuller Singh v. Jeei^an Singh. (ProsGcution 
of application for review is sufficient cause for delay in filing appeal.) 

(1871) 15 Suth W R 61 (61), Poresh Nath Boy v. Gopal Krista Deb. (2 Suth 
W R 36 (F B) Followed.) 

(1866) 5 Suth W R Act X Rul 44 (44), Modhoo Soodun Mojonmdar v. 
Brojonath Koond Ghoudry, (Case under Section 333 of the Civil 
Procedure Code of 1859.) 

(1885) 1885 Bom P J 152, Kamalahai Venhatrav v. Mohanied Saheh Fakir 
Muhammad. (Prosecuting application to set aside ex parte decree 
may be sufficient cause.) 

(1880) 1880 Bom P J 345, Trimbakraj v. General Traffic Majiager, G.I.P, 
Railway. {Bona fide prosecution of review may be a sufficient cause 
for delay.) 

(1898) 22 Bom 849 (858), Bai Ful v. Desai Manorhhai. (Pendency of 
pauper application is sufficient cause in the delay caused by stamping 
the appeal late.) 

(1919) AIR 1919 Lah 200 (201) : 1919 Pun Re No. 70 : 50 Ind Cas 645, 
Bhavanishankar v. Industrial Bank of India Ltd. (Defendant 
not objecting to the fixing of valuation of suit below Rs. 5000 — Plain- 
tiff was justified in instituting appeal in District Court — Appeal 
returned for presentation to Chief Court on the ground that the suit 
valuation was above Rs. 5000 — Time .spent in prosecuting infruebuou.s 
appeal was allowed to be deducted in computing period of limitation 
for tappeal to Chief Court on ground of sufficient cause.) 

(1888) 1888 Pun Rc No. 161, Ghularn Hussain v. Shahhe^ Khan. 

(1889) 1889 Pun Re No. 184 (F B), Sardar Pratab Singh v. Jjala Karam 
Ghand. (Presentation of an api^eal within the period of limitatioii 
prescribed therefor to a wrong Court, in ignorance of the provision of 
law, may constitute a sufficient cause.) 

(1904) 1904 Pun Re No. 21 : 1904 Pun D R No. 145, Mdharaj Narain v» 
Mt. Banoji. (1888 Pun Re No. 183 (F B) Followed.) 

(1908) 1908 Pun Rc No. 118 : 1908 Pun W R No. 197, Sant Singh v. Qaim. 
(Although Section 14 has no direct application to appeals, the bo?ia 
fide prosecution of an appeal in a Court which from defect of jurisdic- 
tion or other like cause is unable to entertain it, is sufficient cause 
within the meaning of Section 5.) 

(1930) AIR 1930 Lah 113 (114) : 115 Ind Cas mi, Ghularn Qazam v. Quta^ 
hud din. (Application by judgment-debtor under Order 21 Buie 2, 
C. P. C. — Ex parte order passed in favour of judgment-debtor — Time 
.spent in prosecuting application for setting aside ex parte order should 
be excluded in appeal from original order.) 

(1928) AIR 1928 Lah 964 (905) ; 116 Ind Gas 315, Fateh Nur v. Jiwan. 

(1929) AIR 1929 Lah 283 (284) : 120 Ind Cas 179, Mulkhraj v. Gurditta 
Shah. (Appellant filing in good faith application for review — Review 
granted but disallowed in appeal on point of law — Time was extended.) 

(1929) AIR 1929 Lah 824 (824) ; 117 Ind Cas 96, Bulla Mai v. GangaRam. 
(Prosecuting infructuous application for review is sufficient cause to 
condone delay in filing appeal.) 

(1933) AIR 1933 Lah 541 (542) : 14 Lah 206 : 149 Ind Cas 968, Ghularn 
Muhammad v. Usman. (Appeal presented to wrong Court on mis- 
taken but bona fide advice by pleader — Time during which appciil 
remained pending was excluded.) 

(1883) 5 All 591 (593) : 1883 Ali’W N 142, Balwant Singh v. Gumani Ram.. 

(1933) AIR 1933 Oudh 281 (233) : 8 Luck 646 : 150 Ind Cas 633, Makabir 
Singh v. Mt. Badha. 

(1934) AIR 1934 Pesh 67 (59) : 152 Ind Cas 323, Ahyned Shah v. Atta^ 
Khan. 
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^Section 6 presenting the appeal.^ In Brij Indar Singh y. Kanshi Bam,^ 

Note 9 their Lordships of the Privy Council cited with approval the 

following observations of the Full Bench of the Punjab Chief Court 
in Karam Balcsh v. Daulat llatn^ : 

“ We think further that he ought ordinarily to be deemed to 
have acted with reasonable diligence, when the whole period 
between the date of the decree appealed against, and the date of 
presenting the appeal does not, after excluding the time spent in 
prosecuting with due diligence a proper application for review 
of judgment, exceed the period prescribed by law for presenting 
the appeal. 

“ We also agree with the High Court of Allahabad in the case 
of Balwant Singh v, (riimani Bam,^ that the circumstances 

(1936) A I K 1936 Sind 43 (44) : 30 Sind L R 801 : 1G2 Ind Gas 257, Pevibai 
V. Alotu'fiial Kalachayid. 

(1925) AIR 1925 Lah 534 (534) : 88 Ind Gas 326, Mythamrnad v. Muham- 
mad HosJum. (Time spent in well-founded review should be excluded 
fi'om limitation for appeal.) 

(1907) 4 All L Jour 1 (2) : 1907 All W N 26, Indar Lai v. Deojit. (Appellant 
honestly thinking appeal lay to Gommissioner filing it before him — 
Appeal returned — Presentation before District Judge beyond time — 
Admis.sion not improper.) 

(1893) 8 C P L K 121 (123), Seth Nurhuda Prasad v. Nathiiram, 

(1931) A I R 1931 Sind 3 (4) : 25 Sind L R 242 : 130 Ind Gas 545, Pridhan- 

mat V. J.alioo. 

(1910) 1 R 1919 Mad 1110 (1110) : 45 Ind Gas 489, Bai/arajrpa Namhiar 

V. Veelul Kamaran. 

(1924) AIR 1924 Mad 225 (226) : 76 Ind Gas 786, Lahshumana Iyengar v. 

N aragana Iyengar . 

(1934) A I R 1934 Mad 637 (637) : 152 Ind Gas 155, Sundara/iriraja 
Ilfcngar v. lialasuhramaniya Iyer. (Appeal which ought to have 
l}eon filed in District Court on the 5th April 1926 filed in High Court 
on the 13th July 1925 in accordance with practice at that time — High 
Court returning it for presentation in District Court on the 18th 
September 1930 — No further delay in re-presentation — 7 period bet- 
ween the 5th April 1925 and the 13th July 1925 as well as period that 
elapsed after the 13th July 1925 should be excluded in computation.) 

(1915) AIR 1915 Oudh 74 (76) : 30 Ind Gas 211, Shea Pal Singh v. 
Mt. Kripala. 

(1919) A -I R 1919 Oudh 185 (186) : 62 Ind Gas 235, Mahabir Singh v. 
Jiehari Singh. 

(1899) 1899 Pun Re No. 47, Mt. Intizam Begam v. Mt. Waziran. 

(1915) AIR 1915 Lah 181 (183) : 28 Ind Gas 926, WinkleyY.WasaioaSingh, 

(1903) 1903 All W N 32 (33), WaHr Ali Khan v. Zainab. 

8. (1917) A I R 1917 P C 166 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun 
Re No. 104 ; 42 Ind Gas 43 (P 0), Brij Indar Singh v. Lala Kanshi 
lUini, (Approving 1888 .Pun Re No. 183 (F B) and 7 Suth W R 629.) 

(1867) 7 Suth W R 529 (530) : Beng L R Sup Vol. 728 (F B), Brojendra 
Conniar Roy C hoiohdury In re. (Approved by the Privy Council in 
AIR 1917 P 0 156.) 

(1924) AIR 1924 Rang 148 (152) : 1 Rang 584 : 77 Ind Gas 385, Pin Tin 
Nyo v. Mating Ba Saing. (Following 1888 Pun Re No. 183 (F B).) 

(1919) AIR 1919 Pat 238 (240) : 62 Ind Gas 959, Ramcharita Sahn v. Ram 
Narain Sahu. 

(1882) 1882 Pun Re No. 89, Mt. Ganga v, Madho. 

4. (1917) AIR 1917 P C 166 (168) : 45 Gal 94 : 44 Ind App 218 : 1917 Pun 
Re No. 104 : 42 Ind Gas 43 (P C). 

6. (1888) 1888 Pun Re No. 183 (F B). 

6. (1883) 6 All 691 (593) : 1883 All W N 142. 
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contemplated in Section 14 of the Limitation Act should 
ordinarily constitute a sufficient cause within the meaning of 
Section 6/' 

But the existence of the circumstances contemplated by Section 
14 involves — 

1. that the wrong proceeding has been prosecuted bona fide 

(i. e. with due care and attention) and with reasonable 
diligence,®®’ and 

2, that the Court in which such proceeding is instituted is 

unable, by reason of defect of jurisdiction or other cause 
of like nature, to entertain it. 

Where there are no reasonable grounds at all for prosecuting 
the wrong proceeding, it cannot be said that it was prosecuted in good 
faith (i. e. with due care and attention) and cannot furnish a ground 
for excusing the delay.^ See also the undermentioned cases^® for 
other instances of wrong proceedings taken without due care and 
attention. Again, where it is clear that the appellant has not been 

6a.(192G} AIR 192G Cal 677 (679) : 92 Ind Cas 1031, Eamdhani Muohi v. 

Khakshar Dan Tati. (All that the appellant need show is that he 
was prosecuting the review with due diligence and that ho had reason- 
able grounds. The issue of notice on tho application is prinia facie 
sufficient to show tl\e reasonableness of the proceeding. Tho fact that 
it was dismissed later does not matter.) 

(1893) 3 Oudh Gas 2G5 (267), Salikram v. Prat ah Narain Singh, 

(Tho appellants must have acted under an honest though mistaken 
(□elief formed with due care and attention and are bound to satisfy 
the Court that such belief was formed with due care and attention. 
Belief based upon the opinion of a petition- writer is not one formed 
with due care and attention.) 

(1888) 10 All 524 (530) : 1888 All VV N 218, Jaa Lai v. Har Narain, 

[See also (1888) 10 All 587 (594) : 1888 All W N 258, Uamjvwan Mai 
V. Ghand M'-aW] 

7. (1909) 2 Ind Cas 961 (962) (Cal), llaradhan Chattnpadhaya v. Parankishna, 

(1921) 64 Iiid Gas 516 (517) (Rang), Mauncf Daiv Na v. ilia Kya. (According 
to AIR 1917 P C 156, it is only where the other proceeding is a 
proper one that it will be a sufticiont cause.) 

(1910) 8 Ind Cas 1156 (1156, 1157) ; 1910 Pun He No. 100, Musadi Lai v. 
Badhaina. (No reasonable grounds for asking a review — No sufficient 
cause.) 

(1925) AIR 1925 Cal 253 (264) : 80 Ind Cas 786, Kailash Chandraw. Bejmj 
Chandra. 

'(1923) AIR 1923 Rang 75 (76) : 74 Ind Cas 39, Mating Lun v. Mating Bun, 

(1894) 18 Bom 84 (85), Putidlik v. Achut. 

(1888) 1888 Pun Re No. 183 (F B), Karam Baksh v. Daulat Pam. (Mere 
pendency of an application for review is nob a sufheieut cause — It 
must be a reasonable and proper application.) 

(1927) AIR 1927 Bom 221 (222) : 101 Ind Cas 432, Scahagiri Narayan v. 
Venkateah Laxman. (AIR 1925 Bom 137 and AIR 1917 P C 166 
Distinguished. 18 Bom 84 and 15 C3al 212, Followed.) 

(1900-02) 1 Low Bur Rul 313 (315), Mating Po Lu v. Maung Kyin, 

7a.(1925) AIR 1926 Cal 176 (178) : 79 Ind Cas 924, Elahi Ne.waz Khan v. 

Bisestoar Baisya. (Wrong proceeding taken by reason of negligence.) 

(1891) 14 Mad 81 (81), Oovinda v. Bhandari, (Grounds of review being all 
merely grounds of appeal.) 

(1904) 6 Bom L R 373 (374), Sakarchand Hathisingh y. Manilal Jietvadaa, 
(Review application knowingly filed beyond time without excuse is not 
sufficient cause for delay in filing appeal.) 


Section 6 
Note 9 



284 Extension of period on showing sufficient cause 


Seotion 6 diligent in prosecuting the wrong proceeding, the delay will not be 
Note 9 excused.^1^ 

Whore two remedies are^ open to a party and he elects one 
of them and> fails on the merits, the time during which it was prose, 
cuted cannot bo excused for the purpose of thereafter seeking the 
other remedy.® The reason is that in such a case the second condi. 

(1888) 15 Cell 242 (243), AshaniiVa v. The Collector of Dacca. (Grounds of 
review all being grounds of appeal only.) 

(1916) A 1 K 1910 Cal 670 (071) : 31 Ind Cas 705, Sudhakar Rautw. Sadasiv 
J hatap H'lnffh. (Do.) 

(1900) 1900 Pun Re No. 78, (lanesha Singh v. Arur Singh. (Application 
for leave to appeal in forma pauperis filed though it was barred by 
time.) 

(1918) A 1 R 1918 Lab 91 (92) : 1018 Pun Ro No. 107 : 46 Ind Cas 23, Aeiz- 
■uddin V. Bhag Mai. (Grounds of review being same as grounds of 
appeal.) 

(1909) 4 Ind Cas 1002 (1003) (Lab), Sera Datt v. The Collector of Lahore, 
(Unstamped memorandum of appeal filed — No good faith — Stamp 
furnished later — Delay cannot be excused.) 

(1904) 28 Bom 235 (237), Dandhhai v. Ernnahai. (Prosecuting appeal in 
wrong Court while knmeing that appeal lay in another Court.) 

(1914) AIR 1914 Upp Bur 49 (50) : 27 Ind Gas 967, Nga Po Kan v. Nga 
Shv'e JJaf. 

(1893) 1893 Bom P’ J 96, Anant Appaji v. Lakshimihai. (Prosecution in 
wroi]g Court — Appellant getting knoudedye of mistake within the 
period for filing appeal but not taking steps to do so until after limi- 
tation expires — Not sufficient cause.) 

(1908) 1908 Pun Re No. 118 : 1908 Pun W R No. 197, Sant Singh v. Qaim, 
(Section 5 cannot help where a litigant or his counsel has by inexcus- 
able negligence or oversight instituted an appeal in a wrong Court.) 

(1936) AIR 1936 Lab 672 ((;73) : 165 Ind Cas 661, I.adha Ram v. Barkat 
All. (Application under S. 151, Civil Procedure Code is not com- 
petent when some other provision of law is available — Delay caused 
by wrong prosecution of such application cannot be condoned under 
Section 5 of Limitation Act.) 

(1881) 1881 Pun Ro No. 115, Narairi Singh v. Muhammad Amir Khan. 
(Dismissal of suit for want of jurisdiction — Rejection of second suit in 
same suit — Appeal from orders of dismissal in both suits — Sufficient 
cause for delay not shown.) 

(1893-1900) 1893-1900 Low Bur Rul 515, TJ Pyin Nya v. Maung Tun. 
(Indulgence will }iot be granted when appellant has not presented bis 
application for revie\^ till after tlie expiry of the period allowed for 
appeal — Appeal having been filed after rejection of application for 
review.) 

[Sec also (1884) 8 Bom 260 (263), Ghulam ITuscin v. Sayad M^isa 
Miya. (Mere pendency of second appeal is not a sufficient cause 
for delay in applying for review.) 

(1868) 9 Suth W R 301 (304) : 5 Wym 195, L. T. Lucas v. W, 
Stephen. (Do.) 

(1934) AIR 1934 Lah 349 (351) : 155 Ind Cas 603, Kashmiri Lai v. 
Chuni Lai. (Surety for appearance of judgment-debtor — Exe- 
cution petition dismissed for default of decree-holder and surety 
discharged — Application for restoration also dismissed — Exten- 
sion of time spent in prosecuting application for restoration 
cannot be allowed.)] 

7b.(l918) AIR 1918 Lah 91 (92) : 1918 Pun Re No. 107 ; 46 Ind Cas 23, 
Azieuddin v. Bhag Mai. (Grounds for review being same as grounds 
of appeal.) 

8. (1932) AIR 1932 Cal 558 (561) : 69 Gal 1057 : 138 Ind Oas 748, Rajendra 
Nath V. Kainal Krishna. (Application under Order 9 Rule 13, C. P. 0. 
was filed and was dismissed on the merits — Appeal filed subsequently.) 
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tion involved in the application of Section 14 is not satisfied.® 
It is only the delay caused by the wrong proceeding (i.e. the period 
during which it was pending) that can be excused on the analogy 
of Section 14. Where the period from the date of the decree to the 
date of the appeal, even after deducting the time spent in the wrong 
proceeding, exceeds the period allowed by law for preferring the 
appeal, sufficient cause and due diligence must be shown in respect 
of the period in excess. 

10. Ne^li^enoe of party. — It has been seen in Note 5 ante 
that the words ‘sufiicient cause” mean some cause beyond the control 
of the party. A cause arising from the yiegligence of the party 
cannot be said to bo beyond the control of the party and cannot be 
sufficie 7 it cause within the moaning of the Section.^ There can be 


Section 5 
Notes 
9—10 


Note 10 


(1896) 23 Oral 325 (327), Ardha Chayidra Tiai v. Matanifini Dassi. 

(1928) AIR 1928 Pafc 265 (266, 267) : 113 Ind Gas 580, Upeyidra Chandra 
V. Untesh Chandra. (Pendency of application for amendment did not 
prevent application for leave to appeal being made and therefore did 
not furnish sufficient cause.) 

[See (1916) AIR 1916 Pat 352 (353) : 34 Ind Gas 44, Dwarha 
Sin<jh V. Layahat Ali Khan. (Review and appeal both lying — 
Review alone taken — Appeal filed later — Delay not excused.) 
(1930) AIR 1980 Rang 41 (42) : 124 Ind Gas 266, Ko Tha Lin Bwin 
V. Jin Ilia Kjie. (Time spent in applying to set aside ex parte 
decree and in apf)e;iling from the order refusing to set it aside 
cannot be excused.) 

(1865) 2 ftuth W R Misc ^35 (35) : Bong L R Sup Vol 349 : Bourke 
A O C 38, Nohhn Kiasen Sinyh v. Karriinee Dosaec. (Suit 
instituted instead of appeal.)] 

9. (1896) 23 Gal 825 (827), Ardha Chandra Uai v, Matangini Dassi. 

10. (1888) 10 All 524 (529) : 1838 All \V N 218, Jag Lai v. liar Narain Singh. 

(The delay occurring between the date on which the appeal is returned 
by the wrong Gourt and the date on which it is presented in the proper 
Court should be explaiued.) 

(1880) 1880 Bom P J 845, Trinihakaraj v. General Traffic Mana.jer 
G. I. P. Ly. (Applicant waiting seven days after termination of 
previous proceeding.) 

(1926) A I R 1926 All 252 (253) : 91 Ind Gas 865, Tlayn Jlup Agrahri v. 
Naik Ham. 

(1929) AIR 1929 Cal 240 (241) : 119 Ind Gas 333, Kamiruddin Mallick v. 
Sm. Bishupriya Choudhrani. 

(1902) 25 Mad 166 (180) : 11 Mad Tj dour 406, Kirhiliappa Naicken v. 
Eaviannjayn Pillai. (No diligence subsequent to termination of 
wrong proceeding.) 

(1891) 14 Mad 81 (82), Gorinda v. Bhandari. (No diligence after review 
proceeding is over.) 

(1926) AIR 1926 Cal 457 (458) : 85 Ind Gas 996, Krishna Dass Acharjee v. 
liahimannessa Bihi. 

(1884) 7 Mad 584 (586), Vastideva v. Chinnasami. (Presenting application 
for review on last day for appeal on no reasonable grounds — Delay 
ought not to be condoned.) 

(1883) 1883 Pun Re No. 166, Sahihu v. Hira. (Where there was great delay 
between the termination of the review proceeding and the presentation 
of the appeal — Delay was not excused. 1882 Pun Re No. 89 Followed.) 
(1888) 10 All 687 (594) : 1888 All W N 268, Ranijiivan Mai v. Chand MaU 

Note 10 

1 . (1902) 5 Oudh Gas 183 (186), Hardwar Prasad v, Baja Pratab Bahadur 
Singh. 
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no difference in this respect between a private party and a party 
which is a body corporate.^ 

11. Negligence of party’s agent. — The negligence of a 
party’s agent is, in law, the negligence of the party himself and will 
not furnish a sufficient cause for delay.^ A party’s pleader or his 
clerk will, for this purpose, stand on the same footing as an agent 
and consequently his negligence will, on principle, have the same 
consequences as the negligence of the party himself and will not 
furnish a sufficient cause,"'* though if the party suffers from such 

(1921) AIR 1921 All 23 (26) : 43 All 660 : 63 Ind Cas 338, Bhairon 
Qhulam v. Ea^n Autar Singh. 

(1923) AIR 1923 Lah 95 (95), Mt. Eajan v. Kurria. (Appeal returned for 
copy of judgment — Negligence in re-presentation of appeal — Delay 
cannot be excused.) 

(1927) AIR 1927 Lah 118 (118) : 99 Ind Cas 619, Gujjar Singh v. Kahan 
Smyh. (Omission to implead a person as respondent by carelessness 
is not .sufficient cause.) 

(1925) AIR 1925 Cal 175 (178) : 79 Ind Cas 924, Elahineioa?. Khan v, 
Biseswar Baisya. (Negligent conduct in taking proceedings in 
wrong Court.) 

(1911) 9 Ind Cas BBl (382) (Lah), Ashig Hussain v. Ali Bakhsh. 

(1875) 24 Sufch W R 105 (106) : 15 Beng L R 272 (P B), Jagarnaih Singh 
V. Shc/ioratan Singh. 

(1924) AIR 1924 Mad 713 (715) : 80 Ind Cas 397, Seshamma v. Yceranki 
Peda Veyikata Uao. 

(1934) AIR 1934 Oudh 131 (131) : 151 Ind Cas 629, Ganesh Das Varma v. 
Ilari Chand. 

(1920) AIR 1920 Lab 224 (224) ; 59 Ind Cas 965, Kanhaya v. Nut 
Muhammad. (Delay caused by applying for translation of judgment 
is not sufficient cause.) 

(1935) AIR 1935 Lah 478 (478) : 155 Ind Cas 610, Pir Baksh v. Kidar 
Nath. (Delay in not bringing legal representative on record within 
time due to ignorance — Held, it was not adequate ground for extension 
of time.) 

(1936) AIR 1936 Lah 793 (794) : 165 Ind Cas 154, Atma Ram v. Haryiam 
Shigh. (Appellate Court informing appellant about wrong person 
being impleaded and giving time to implead right person— Right per- 
son not impleaded within time — No sufficient cause.) 

(1932) AIR 1932 Oudli 167 (168): 136 Ind Cas 838, Sh. Mahommad liazav. 
Ganga Deri. (Limitation expiring on 9th December — Appeal filed on 
19th December— Appellant contended that he misread 9 in letter of 
counsel’ .s clerk as 19 — Letter not produced — Held, no sufficient cause 
made out.) 

2. (1930) 123 Ind Gas 83 (84) (Lah), District Board, Sargodha v. Shamas Din. 

Note 11 

1. (1924) AIR 1924 All 176 (176) : 75 Ind Gas 254, Mt. Mahtab Kuer v. 

Mt. Birhmo. 

(1920) A I B 1920 Put 594 (595) : 55 Ind Cas 17, Jalestoar Dayal Singh v. 
Ram Hari Sahu. 

(1919) AIR 1919 Pat 603 (505) : 4 Pat L Jour 381 : 62 Ind Cas 226. Jahar 
Mai V. G. M. Pritchard. 

(1911) 10 Ind Gas 866 (869): 7 Nag L B 67, Par ashrams. Likhan. (Careless- 
ness of agent — Party must suffer.) 

(1910) 7 Ind Cas 391 (392) (Cal), Tarini Kumar Dutt v. Oopeswar Pal 
Ghoudhury. (Case under Order 22 Rule 4 and Buie 9 (2), G* P. 0.) 

2. (1929) AIR 1929 Sind 206 (207) ; 24 Sind L B 108 : 118 Ind Cas 212, 

Jhamandas y. Bihi Aishan. (Negligence on the part of the pleader’s 
clerk is negligence on the part of the party.) 
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negligence of his agent, the latter may be liable to the former 
in damages.®^ In Poongavana Gramani v. Majiika Goundani^ 
Jackson, J*, observed as follows : — 

I may observe that this is not a question of discipline, 
where the Court has to be vigilant on behalf of public interests. 
A delay in presenting a second appeal does not affect the public. 
It is essentially a question between the parties. A Court acting 
under Section 5, Indian Limitation Act, takes from one party 
what it gives to another ; for it renders subject to appeal, a 
decree which would otherwise be final. 

Ji' * 


(1915) AIR 1915 All 34 (35) : 37 All 267 : 28 Ind Cas 265, Budhu v. 
Deivan. (On appeal from AIR 1914 All 521.) 

(1932) 1932 Mad W N 328 (329), Poongavana Gramani v. Manickka 
Gmindan. (Negligence of vakil’s clerk in supplying papers.) 

(1927) AIR 1927 Pat 232 (232, 23.3) : 101 Ind Cas 448, Oopal Fatioa v. 
Digambhar Singh. (Negligence of pleader’s clerk was regarded as 
negligence of agent which is equivalent to the negligence of the party 
himself.) 

(1914) 24 Ind Cas 977 (977) : 7 Sind L R 201, Alladadshah v. Mukhdum 
Amin Muhammad. (Negligence of pleader’s clerk in not filing appeal. y 

(1920) AIR 1920 Pat 581 (582) : 56 Ind Cas 271, Sheikh Palat v. Sarivan 
Sahu, (Gross carelessness of pleader in not filing vakalatnama with 
appeal.) 

(1918) AIR 1918 Pat 336 (338) : 3 Pat L Jour 484 : 46 Ind Cas 509, Jodhan 
V. Nankhu. (Appeal filed with insufficient stamp — No vakil acting 
with reasonable care and intelligence could have imagined that such 
stamp was sufficient — Vakil must be taken to have acted with wanton 
negligence — Delay not excused.) 

(1915) AIR 1915 Low Bur 66 (66) : 27 Ind Cas 639, Ma Kya Nya v. Mg, 
Tun Hla. 

(1914) AIR 1914 Lah 304 (305) : 23 Ind Cas 86, Mahomda v. LadJia Singh, 
(Appeal filed in wrong Court through gross carelessness of pleader — 
Re-presentation to proper Court — Hcldy mistake could not be excused.) 

(1924) AIR 1924 Lah 401 (401) : 71 Ind Cas 736, Shahadat v. Jlukam 
Singh, (Carelessness of pleader’s clerk is not sufiicient cause.) 

(1927) AIR 1927 Lah 884 (885) : 102 Ind Cas 615, Oursaran Das v. 
District Board, Jullundur, (The appellant’s counsel obviously acted 
with gross negligence in valuing the appeal, and the delay in making 
good the deficiency that occurred, in consequence of clear negligence, 
cannot be condoned.) 

(1892-1896) 1892-1896 Upp Bur Rui 450 (450), S. S, Manikum Cheti'^ v. 
Maung Sein Union. 

(1923) AIR 1923 Mad 482 (483) ; 72 Ind Cas 308, Sundaram Iyer v. 
Milt hziramaiinga, 

(1929) A I R 1929 Sind 32 (34) : 114 Ind Cas 101, Ml. XJ mmakuUujn v. 
Qhulam Basul, (Carelessness of the pleader.) 

(1937) AIR 1937 Nag 97 (98) : 170 Ind Cas 118, ^Abdeali v. Visumialh 
Singh. 

(1901) 4 Oudh Cas 303 (313), Shameshar Dai Singh v. Maltadeo Prashad 
Singh, 

(1931) AIR 1931 Rang 80 (80) ; 131 Ind Cas 507, Maung Po Chin v. Po- 
Tha. (Gross negligence of pleader.) 

(1926) 91 Ind Cas 425 (426) (Ondh), Dabulal v. Pampher Singh, 

2a.(1915) AIR 1916 All 34 (35) : 37 All 267 : 28 Ind Cas 265, Budhu V- 
Dew an, 

8. (1932) 1932 Mad W N 328 (329, 830). 
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SBCtion 6 As between party and party, one side is fully justified in hold. 

Hotes ing the other side responsible for its agent’s acts. And, of 

11 — 12 course, to hold that so long as the principal commits no laches 

the acts of the agent are immaterial, would be to absolve vakils 
and vakils’ clerks from the obligation to obey rules. Prom any 
laches on their part they could take shelter behind the princi- 
pal’s correctitude.” 

In the cases cited below'* it was however held that the negligence 
of the agent is not always the negligence of the party, that if the 
party was diligent though the agent was negligent, it cannot be said 
that the party was negligent, but that if the party simply relied 
upon the agent without anything more, the neglect of the one will 
be the neglect of the other. It was also held in the undermentioned 
cases^ that an honest, though negligent mistake of the pleader is a 
sufficient cause. It is submitted this view is opposed to principle 
and is not correct and has been dissented from in other cases.® 

Note 12 12. Mistake of fact of party or his agent. — A bona fide 

mistake of fact on the part of the party will be a sufficient cause. ^ 

4. (1929) AIR 1929 All 351 (352) : 119 lud Gas 447, Laclimi Chand v. 

Uyil'arniaf. (There was however in this case a hnna fi.de mistake on 
the part of the clerk which may be said not to be due to neglect — In 
this view the actual decision can bo supported.) 

(1919) AIR 1919 Mad 681 (582) : 50 Ind Cas 518, Kndir Mohideeyi v. 
Ahuhalchar . (Negligence of vakil in not paying printing charges in 
time — Rut party otherwise diligent — Dela}^ excused.) 

5. (1922) AIR 1922 All 490 (491) : 44 All 636 : 68 Ind Gas 812 (F B), Shih 

Dayal v. Jac/anath, 

(1909) 1 Ind Gas 73 (76) (Mad), Krishnasxoamy .Paniknndar v. Jdarna-^ 
samy Chettiar. 

(1925) AIR 1926 Mad 462 (462) : 86 Ind Cas 114, Kandasamy Mudaliar 
V. Arunachalla Ghetiy, (Delay due to careless arithmetical mistake 
of vakil.) 

(1926) AIR 1926 Nag 503 (504) : 96 Ind Cas 857 : 27 Cri L Jour 1001, 
Bahan v. Enrperor, (Honest though ca? clvss mistake in calculation 
held sufficient cause.) 

6. (1938) AIR 1933 Oudh 523 (525) : 146 Ind Cas 127 : 9 Luck 193 (F B), 

M l than Lai v. Jamna Prasad. (Honest but negligent mistake not 
excusable.) 

(1934) AIR 1934 Oudh 360 (362) ’ 149 Ind Cas 239, Bajendra v. Bajesh- 

KKir . 

(1935) AIR 1935 Oudh 108 (109) : 153 Ind Cas 161, Bhagwayi Diyi v. Badri 
Prasad. 

(1901) 4 Ondh Cas 303 (313), Shameshar Singh v. Mahadeo BrashadSiyigh. 
(The fact that party was diligent is irrelevant if the pleader or agent 
has acted without due care and attention.) 

Note 12 

1. (1981) AIR 1931 Cal 506 (607) : 58 Cal 793 : 133 Ind Cas 332, Corporation 
of Calcviia v. A. G. Pal, 

(1916) A I R 1916 Oudh 257 (263) : 32 Ind Cas 380, Ghayishyam Das v. ML 
Hardri. (One judgment and two decrees in two suits — Appellant 
confused by this and applying for copy of one judgment and decree — 
Mistake found too late when copy was obtained — Delay ought to be 
excused.) 

(1911) 9 Ind Cas 607 (607) (Lab), Mohan Bam v. Muhammad Khuda Dad 
Khan. 
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The test of bona fides is whether it was one committed in spite of 
due care and attention.^ A mistake arising from negligence^ or com- 
mitted without any real excuse^ or which could have been averted 
by proper enquiry^ cannot be said to be bona fide and cannot be a 
sufficient cause. But a mistake, which might occur even in the most 
carefully conducted business, cannot be said to be a negligent mistake.^ 

On the principles referred to in Note 11 ante, the mistake of the 
agent of the party cannot stand on a higher footing than the mistake 
of the party himself.' Thus, the mistake of the agent cannot be a 
sufficient cause unless it is committed horia fide, i. e. unless it is one 
that has occurred in spite of due care and attention.^ A mistake of 
the agent, which might occur even in spite of duo care and attention, 
may be a sufficient cause,*^ Thus, where the pleader s name is omitted 
by oversight in the vakalatnaina or in the memorandum of appeal, 
it has been held to be a sufficient causo.^^ As to further instances, 

(1920) AIR 1920 Lah 508 (509) ; 07 Ind Cas 806 (307), Kariar Singh v. 
lialla, (Bona fide mistake in not impleading in ai^peal person whoso 
name did not occur in judgment.) 

(1913) 21 Ind Cas 444 (446) (All), llaheeb v. Naiish AH, (Party not signing 
vakalat.) 

(1938) AIR 1938 Mad 218 (218, 219) : 1938 Mad W N 14 (15), Secretary 
oj State V. V , Kistnamacharyulu. (Ignorance of d(;ath of respon- 
dent — No negligence.) 

2. See Section 2 sub-section 7, supra. 

3. See Note 11, ante, 

4. (1928) A I R 1928 Cal 249 (249), Soncswar Das v. Kanakram, 

(1870) 1 All 250 (252), Zaihuhiissa Bihi v. Kulsum Bihi. (Error in the 
calculation of the time allowed, held, no sufficient cause for delay.) 

5. (1909) 1 Ind Cas 904 (905) : 5 Nag Tj R 25, Vithia v. Sakhya. (Incorrect 

entry by clerk.) 

(1920) AIR 1920 Sind 215 (217) : 20 Sind L R 90 : 95 Ind Cas 310 : 27 
Cri L Jour 780, Gerinial v. SheiDararn, 

0. (1913) 21 Ind Cas 444 (445) (All), Haheeh v. Naush All. 

also (1888) 1888 All W N 58 {b9).,Jai)ina'v. Ibrahim, (Accidental 
clerical error.)] 

7. (1925) AIR 1925 Oiidh 189 (189) : 82 Ind Cas 484, Ganesh Dat v. Hirde 

Behari. (Delaj^ not excu.scd on ground of mistake of clerk — Apj)a- 
rently the mistake was a negligoiit one.) 

8. (1927) 101 Ind Cas 303 (303) (Rang), Ma Nqwe Yun v. Ma Pu, 

(1925) A I R 1925 Oudh 374 (374) : 85 Ind Cas 693, Mt. Bilan v. ria 7 n 
Bharoseij. (Delay caused by forgetfulness of pleader.) 

(1919) AIR 1919 Cal 585 (585) : 40 Ind Ca.s 480, Gurti Cdiaran Chose v. 
Kashi Chandra Chase. (Foolish mistake of agent in calculation of 
time.) 

(1928) AIR 1928 Lah 488 (489) : 110 Ind Cas 374, Mi. Paita Bihi v. 
Mahla. (Mistake of counsePs clerk is not sufficient ground for exten- 
sion of time.) 

(1917) AIR 1917 Lah 407 (407) : 37 Ind Cas 828, Jaidal Mai V. Amar 
Nath. (Mistake through want of good faitn in that the party relied 
on an unauthorised publication known as “Legal Diary” and preferred 
an appeal beyond limitation.) 

9. (1918) 21 Ind Cas 444 (446) (All), Haheeh v. Naush AM 

(1932) A I E 1932 Mad 142 (144) : 186 Ind Cas 737, Itamji Das v. Kutitara- 
kalathi Mudali. (Challan being mislaid by a bona fide mistake of 
vakiPs clerk.) 

See also the cases cited in Foot-Note (9b). 

9a.(1921) AIR 1021 AH 210 (211) : 43 All 392 : 61 Ind Cas 410, Shambhu 
Nath V. Badri Das, 
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SeotioB 5 
Motes 
12—18 


Note 18 


see the undermentioned cases.®^ 

There is, however, this difference in effect between a honn fide 
mistake of the party and such mistake of his agent, namely that if 
the party has acted without due care and attention in relying upon 
the agent, the mistake of the latter even though bona fide, will not 
be a sufficient cause. 

13. Mistake of law of party or his agent.— A mere mistake 
or ignorance of law is not per se sufficient reason for asking the 
Court to exercise its discretion under Section 5.^ But a mistake of 

(1930) AIR 1930 All 112 (113) : 121 Ind Cas 546, Muhammad Qamar Shah 
Khan v. Mohammad Salamat AH Khan. 

(1927) AIR 1927 All 81G (817) : 102 Ind Cas 255, Lolcnath Misir v, Sheo 
Sa7'an Misir . 

(1921) 63 Ind Cas 726 (727) (Lab), Balioant Singh v. Sunder Singh. (Omis- 
sion to sign memo of appeal.) 

(1923) AIR 1923 Lah 402 (403) : 84 Ind Cas 518, Mathra Das v. Bain 
Lai. (Memo of appeal not signed through oversight.) 

(1927) AIR 1927 Lah 618 (619) : 103 Ind Cas 537, Bam Lai v. Budho 
Mai. 

(1937) A I R 1937 Nag 65 (65) : 169 Ind Cas 117, Bamdeo Tilalcchand v. 
Lain- Nath a. 

(1934) A I R 1934 Pat 290 (292) : 149 Ind Cas 596, Mt. Bind a Kuer v. 
Lalita Prasad. (Extremely technical mistake in drawing up vakalat- 
nama, held., sufficient cause.) 

9b.(1920) A I R 1920 All 290 (291) : 59 Ind Cas 937, Sheo Mohan Pande v. 

Kali Prasad Shuhul. (Mistake in calculation on assumption which 
was not unreasonable.) 

(1932) AIR 1932 Mad 142 (143) : 135 Ind Cas 737, Bamji Das v. Kumara- 
kalathi MudaU. (Challan mislaid by clerk — Held, hona fide mis- 
take and delay excused.) 

(1907) 12 Cal W N 25 (27), Beshandiit Teivari v. Nandan Pershad Duhc. 
(Bona fide mistake, of pleader in calculation.) 

(1913) 21 Ind Cas 444 (445) (All), Haheeh v. Naush Ali. (Mistake which 
might occur in the most carefully conducted business.) 

(1930) AIR 1930 Sind 252 (253) : 25 Sind L R 63 : 130 Ind Cas 554, 
G overdhaiidas v. Mt. Bijhibai. 

(1920) AIR 1920 All 290 (291) : 59 Ind Cas 937, Sheo Mohan v. Kali 
Prasad. (Bona fide mistake of pleader’s clerk is sufficient cause.) 

(1928) AIR 1928 I^ah 043 (646):| 108 Ind Cas 619, Nizam Din v. Muham- 
mad Iqbal. (Mistake of vakil’s clerk.) 

(1933) AIR 1933 Lah 1 (2) : 140 Ind Gas 495, Thakar Singh v, Jag at 
Singh. (Mistake in not filing decree appealed from.) 

(1934) AIR 1934 Tjah 1011 (1012) : 155 Ind Cas 893, Kanshi Bam v. 
Municipal Committee, Moga. (Vakalatnama not containing names 
of parties — Defect might be condoned and time extended.) 

(1934) A I R 1934 Lah 444 (445) : 150 Ind Cas 731, Dost Muhammad v. 
Sardar Ali. (Counsel A having no authority presenting appeal 
instead of counsel B who was authorised to present the same — Bona 
fide mistake-^Time was extended.) 

10, (1933) A I K 1933 Gal 462 (468) : 145 Ind Gas 116, Khajeh Habihullah v. 

Abdul Karim. (Reliance placed on the wrong calculation of a 
stranger who is neither the pleader nor the pleader’s clerk.) 

Note 13 

1. (1917) A I R 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
N6. 104,: 42 Ind Cas 43 (P C), Brij Indar Singh v. Kanshi Bam- 

(1932) A IB 1932 Cal 171 (177) : 144 Ind Oas 561, Secretary of State v, 
Hindustan Co-o%}erative Insurance Society Lid. 
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law which is committed hona fide^ i. e. in spite of due care and Seotion fi 
attention, has been regarded as a sufficient cause in this country.^ Note 13 

(1888) 12 Bom 320 (321), Sitaram Paraji v. Nimba HarisheL (Mere 
ignorance of law is no excuse.) 

(1911) 9 Ind Cas 222 (223) (Lah), Mt, Masum Begam v. Madan Mohan 
LalL (Copy of decree not filed with appeal — Filed after time — 

Pardanashin lady not knowing that decree was required to be filed 
in appeal — No sufficient cause.) 

(1914) AIR 1914 Lah 128 (124) ; 1915 Pun Re No. 41 : 21 Ind Cas 951, 

Hadti V. Lala, 

(1925) AIR 1926 Lab 602 (602) : 87 Ind Cas 952, Ba^nji Lai v. Lakshmi 
Chand. (Application for leave to appeal as pauper filed beyond time 
— Plea of ignorance of law — Ignorance of law is no excuse.) 

(1929) AIR 1929 Nag 74 (75) : 117 Ind Cas 282, Nandu v. Bhuiuanoo, 

(12 Bom 320 Followed.) 

[See however (1928) AIR 1928 Mad 690 (694) ; 110 Ind Cas 837, 

Sutharsayia Ghariar v. Saynarayuri Ghettiar. (The expression 
“ sufficient cause ’* in the context must be regarded as merely 
indicating that the Court must be satisfied that the delay was 
an excusable delay.)] 

2. (1913) 18 Ind Cas 37 (40, 41) : 1913 Pun Re No. 69, Fakir Ghand v. 

MunicA'pal Committee of Hazro, (A mistake of law, no matter how 
honestly made, is not a sufficient cause unless it has been made in 
good faith, i. e. in spite of due care and attention.) 

(1937) AIR 1937 Rang 199 (200) : 169 Ind Cas 398, Daw Sein Tin v. 

Ghinesc Kxvan Tein, 

(1932) AIR 1932 Cal 589 (697) : 59 Cal 781 : 140 Ind Cas 662, Surendra 
Mohan llai v, Mohendra Nath Barter jee. 

(1909) 1 Ind Cas 902 (902) (All), Ganga Sahai v. Mt. liai Kxinwart 
(Bona fide mistake as to forum of appeal.) 

(1925) AIK 1925 Cal 684 (684) : 94 Ind Cas 929, Krishna Mohan Ghnse^y, 

Surayati Banerjee, (Bona fide ignorance of law is sufficient cause.) 

(1912) 15 Ind Cas 140 (141) : 1912 Pun Re No. 115, Dhan Siyujti v. Kahn 
SingJi. (Appellant misled by the Court framing two decrees instead 
of drawing up one.) 

(1923) 73 lud Oas 788 (790, 791) (Posh), Murli Mai v. Vaishno I)itta, 

(Mistake deliberate — Not a sufficient cause.) 

(1886) 13 Cal 266 (267), Hurro Chuytder Roy v. Surna Moyei, 

(1924) AIR 1924 Rang 148 (149) 1 Rang 584 : 77 Ind Cas 385, Tin Tin 
Nyo V. Maung Ba Saing. (Per Pratt, J.) 

(1936) A I R 1936 Nag 246 (247), Gangaprasad Rajaram v. Mt. Banasyati. 

(Person who has legal advice at his elbow and does not choose to avail 
himself of it, is either lacking in good faith or is acting negligently — 

If he is ignorant of the law, ho is bound to act promptly.) 

(1918) AIR 1918 Mad 703 (704) : 39 lud Cas 975, Soundararaja lycyigar v. 

Srinivasa Chariar, (Where two orders were passed in one case, one 
preliminary and the other final, and under the circumstances, a person 
of ordinary prudence could not have mistaken the preliminary order 
as final but appeal against it was filed beyond time : Held, that the 
appellant was not under a hona fide mistake and there was no 
sufficient cause for delay.) 

(1899) 3 Oudh Cas 13 (17), Jagan Nath v. Rae Madfio Par shad. (Ignorance 
of law is not sufficient cause where applicant does not inform his 
pleader that opposite party was dead nor takes any trouble to enquire 
and ascertain what stops should bo taken couseqhent on the death of 
the opposite party.) 

(1891) 1891 Pun Re No. 66, Mt. Ghauhar v. Khayi Mnharnifad. (Memo- 
randum of appeal received and retained by wrong Court-Mistake by 
oversight— Presentation to proi^er Court beyond tim^ — There is sufifi- 
cient cause for delay.) 
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Section 6 In Brij Indar Singh v. Kanshi Bam,'' where the delay was due to 
Note 13 a wrong being taken on a bona fide mistake of law, their 

Lordships of the Privy Council observed as follows : — 

“ Now if the matter were entirely oi^en, inasmuch as a mere 
mistake in law is not 2 >er se sufficient reason for asking the 
Court to exercise its discretion under Section 5 (instances of 
which are given in some of the cases cited by the learned 
Judge), there would he a good deal to be said in argument in 
favour of making the rule universal, and upholding in its 
entirety the ruling given in the case of liamjiioan Mai v. 
Chand Mal^^ above cited. But the matter is not open. To 
interfere with a rule which after all is a rule of procedure, 
which has been laid down as a general rule by Pull Benches in 
all the Courts of India and acted on for many years, would 
cause great inconvenience, and their Lordshij^s do not propose 
so to interfere.” 

(1925) A 1 R 1925 Lah 381 (383) : 6 Lah 233 : 86 Ind Cas 1, Eaghbir 
Sarayi v. Mf. Sohan Dcln. (Delay in filing appeal — Appellant doubtful 
whether order appealed against was order or decree and therefore pay- 
ing insufficient court-fee — Delay was excused.) 

(1936) A I R 1936 Lah 168 (170) : 161 Ind Gas 251, Jlira Lai v. Khizar 
Hayat, (Decree of lower Court was not clearly worded and its exact 
meaning was also not bciyond doubt — Appellant misled by this, filed 
appeal iu wrong Court — Time was extended.) 

(1889) 1889 Pun Re No. 184 (F B), Sardar Pratah Singh v. 
Lala Karani Singh. (Presentation of appeal within the period 
of limitation prescribed therefor to a wrong Court in ignorance 
of the provision of law may constitute a sufficient cause.) 

(1924) A I R 1924 Lah 41 (42) ; 4 Lah 122 : 74 Ind Cas 451, Muham- 
mad Hassan-ud-din v. Saif Mi. (Rule, that in addition to copies 
specified in Order 41 Rule 1, C. P. C., memorandum of appeal 
should be accompanied by a copy of judgment of Court of first 
instance, newly published — Delay caused by ignorance of rule 
is sufficient excuse — cf. AIR 1919 Lah 42.) 

(1923) A I R 1923 Lah 513 (514): 77 Ind Cas 416, Muhammad Asian 
V. J odh Singh. 

(1926) AIR 1926 Lah 693 (093) : 98 Ind Cas 614, Ichhar Singh v. 
Natha Suigh. 

(1933) A I R 1933 Lah 264 (265) : 144 Ind Cas 184, Bhagwan Das v. 
Tihaya Ham. (Honest belief of appellant regarding adequacy 
of court-fee while presenting memorandum of appeal — Delay iu 
giving adequate court-fee was condoned.) 

(1900) 1900 Pun L R 206 (207), Pala v. Jshar. 

(1928) AIR 1928 Mad 404 (406) : 108 Ind Cas 288, Eamchandran v. 
Sahapathy Mudaliar. (If the mistake or carelessness was 
real and unintentional and no damage has been done to the 
other side that cannot be repaired by costs or otherwise, the 
application must be granted ; if on the other hand the negli- 
gence was culpable, or there were mala fides on the part of the 
applicant, or irreparable hurt would result to the other side, 
the application must be dismissed. (Per Veukatasubba Rao, J., 
following Brainwell, L. J. in Collins v. Vestry of Paddington^ 
(1880) 5 Q B D368.)] 

See aUp cases cited in Note 9 which are all cases of mistakes of law. 

3. (1917) A I R 1917 P G 156 (159) : 45 Cal 94 ; 44 Ind App 218 : 1917 Pun 

Re No. 104 : 42 Ind Gas 43 (P C). 

4. (1888) 10 All 687 (594, 596) : 1888 All W N 258. 
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On the principles stated in Notes 11 and 12 ante^ a mistake of 
law committed by a party’s legal adviser will stand on the same 
footing as a mistake by the party himself* If the mistake of the 
lawyer is one that can be condoned under the Section and the party 
has acted on his advice, the party is not prevented from relying upon 
it for claiming the indulgence under this Section. In Suriderhai v. 
Collector of Belgaicm,^ their Lordships of the Privy Council observed 
as follows : — 

“The fact that the defendants had acted on mistaken advice 
as to the law in appealing to the High Court in 1910 did not 
preclude them from showing that it was owing to their reliance 
on that advice that they had not presented the appeal to the 
Court of the District Judge within the prescribed period of 
limitation. See Brij l7idar Singh v. Kanshi Iiamf” 

See also the undermentioned cases.^ 

It is not, however, every wrong advice by the legal adviser that 
will amount to a sufficient cause^^ entitling the party to claim the 
indulgence under this Section. Acting upon wrong advice will 
amount to a ' sufficient cause” — 

1. when the advice was itself given bona fide, i. e. after 

the exercise of due care and attention/^ and 

2. the party himself has acted with due care and attention 

in seeking and relying upon such advice. 

Thus, where the wrong advice given by the legal adviser is 
honest and bona fide, but it is based on an untrue statement of facts 


5. (1918) AIK 1918 P G 135 (137) : 4.8 Bom 376 : 40 Ind App 15 : 52 Ind Gas 

897 (P G). 

6. (1917) AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Ro 

No. 104 : 42 Ind Gas 43 (P C). 

7. (1927) AIR 1927 All 758 (759) : 101 Ind Gas 777, Bam Lai v. Mushtaii 

AH. (AIR 1922 All 490, Followed.) 

(1930) AIR 1930 Cal 426 (427) ; 126 Ind Gas 781, Jnanada Brosad v. 
G. M. Falkner. 

(1907) 29 All 038 (640) : 1907 All W N 219 : 4 All L Jour 515, Anjora 
Kumoar v. Halm. 

(1906) 28 All 414 (416) : 1906 All W N 67 : 3 All L Jour 218, Kura Mai v. 
Bam Nath. 

(1903) 1903 All W N 32 (33), Wazir AH v. Zainah. 

(1916) AIR 1916 Lah 202 (203) : 33 lud Gas 808, Azam AH v. AlMar 
Hussain. 

(1933) AIR 1933 Lah 541 (542) : 14 Lah 206 : 149 Ind Gas 968, Ghulam 
Muhammad v. Usman. (Mistaken but bona fide^ advice given by 
pleader — Acting on this, appellant filing appeal in wrong Court 
Appeal returned and re-pre.sented to proper Court — Time extended.) 
7a.(1932) AIR 1932 Cal 689 (597) : 59 Gal 781 : 140 Ind Gas 662, Surendra 
Mohtin Rai v. Mohendra Nath Ba^verjee. 

(1902) 5 Oudh Gas 384 (390), Gajadhar Parshad v. Mi. Lachmin. (Merely 
acting on wrong advice is not sufficient cause.) 

(1926) AIR 1926 Nag 162 (168) : 92 Ind Gas 33, Sadashiv v. Baxm alias 
Shamarao. 

7b.(1927) AIR 1927 Rang 20 (21) : 4 Rang 265 ; 98 Ind Gas 417 (P B), /. N. 
Surly V. T. S. Gheityar Firm, 


Section S 
Note 13 
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Seotion 6 made by the party to the pleader, the party cannot be said to act 

Note 18 with due care and attention, and acting upon the advice so given 

cannot be a sufficient cause.® Similarly, where the party consults 
legal practitioners of inferior standing and little experience and acts 
upon the advice given by them, he cannot be said to have acted with 
due care and attention.*’ See also the undermentioned case.®^ 

In considering when an advice by the legal practitioner may be 
. relied upon as an excuse for extending the time, Brett, L. J., in 
Ilighton v. TreJu^rne,^^- observed as follows : — 

‘In cases where a suitor has suffered from the negligence, or 
ignorance, or gross want of legal skill of his legal adviser, he has 
his remedy against that legal adviser, and meantime the suitor 
must suffer. But where there has been a bona fide mistake, 
not through misconduct nor through negligence nor through want 
of reasonable skill, but such as a skilled person might make, 
I very much dislike the idea that the rights of the client should 
be thereby forfeited.'* 

This view has been generally followed in this country. Thus, 
if the mistake proceeds from the culpaide negligence of the legal 
advisor, it is not a sufficient cause. If it is not bona fide, i. e. not 


8. (1919) A I R 1919 I'a.t SB (42) : I9lnd Cas 1000, Mt. Bihi FaJclninyiissa v. 

I k a 1 1 1 h haj a n S i n g h . 

9. (lOlB) 20 Ind Gas 3 (7) (Liah), M(. Tiui>ai 7 ia v. Mt. SaJiih Nur. 

9a. (1933) AIR 1933 Gal 79G (797) : 146 Ind Gas 359, Bcnodini Cliaudhurani 
V. J agal Hindi I'll fioif. (Wrong advice as to time for appeal — Appeal 
filed within such time, though after the correct period of limitation, 
hut without any .stamp at all — .Delay not excused.) 

10. (1878) 48 L .T Ex 107 (168) : 30 L T 411 : 27 W R (Eng) 245. [Citrd in A IR 

1924 Bom 399 (409).) 

10a(1933) A I R 1933 Oudh 523 (524) : 9 Luck 193 : 146 Ind Gas 127 (F B), 
M ithoo ]/al Y. Jamna Prasad. (28 All 414 and 48 L J Ex 167, 
Followed.) 

also (1932) AIR 1932 Gal 589 (589) : 59 Cal 781 : 140 Ind Gas 
662, Surcndra Mohan v. Mohcndra Nath. (Citing 48 L J 
Ex 167 and observing that this furnishes the true rule of 
guidance.)] 

11. (1933) A I R 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Gas 127 (F B), 

M i l lino Lai V. Jamna Prasad. 

(1929) AIR 1929 Bom 393 (395) : 122 Ind Gas 64, Thjuhon v. Ilajahalli. 

(A I H 1924 Rang 148 and 34 Gal 216 Followed.) 

(1934) AIR 1934 Nag 52 (54) : 144 Ind Gas 41, Nareshwar v. Chahildas. 
(1930) AIR 1930 Rang 209 (210) : 127 Ind Gas 879, Ilatin v. Osi Ullah. 
(Advocate himself not looking into questioii of time for appeal but 
accepting statement of his clerk that eight days were allowed for 
obtaining copies — Advocate himself not examining papers to see if 
statement is correct.^ 

(1933) AIR 1933 Nag 219 (220) : 145 Ind Gas 760 : 29 Nag 1. R 295, i/anza- 
ran v, Santoshrao. (Pleader whose power to appear has expired with 
trial Court, presenting appeal in ignorance but not taking steps to find 
out whether appeal was properly presented though mistake in form 
brought to his notice — Delaying in the hope that irregularit}' might 
escape detection — Held, there was no proper cause for delay in filing 
appeal.) 
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one committed in spite of due care and attention^® or is one which 
could have been avoided by due care and attention, it is not a suffi- 

(1926) AIR 1920 Lah 343 (344) : 92 Ind Gas 991, F^iran Chand v. Em^ 
par or. (Negligence of party and counsel in not paying deficit court- 
fee ordered to be paid — Time cannot be extended.) 

[But sec (1928) AIR 1928 Cal 46S (471,472); 55 Cal 798; 111 Ind Cas 
708, Amhilca Ranjan v. Mayiikgmij Loan Office. (A I B 1923 
Pat 140 Dissented from — It was held that where party acted 
bona fide on advice negligentl 3 ’' given, there may be a sufficient 
cause — It is submitted that this view is not correct.) 

(1920) AIR 1920 Lah 241 (242) ; 1 Lah 508 : 22 Cri L Jour 124 : 59 
Ind Cas 556, Surta Sinqh v. Emperor . (Through want of due 
diligence of counsel, criminal appeal, instead of being filed in 
Sessions Court, was filed in High Court — Appeal re-presented iu 
Sessions Court after limitation — Held, accused should not be 
deprived of hi.s appeal being heard on merits merely because his 
counsel liad been somewhat careless — Delaj^ excused — Sub- 
mitted wrong.)] 

12. (1932) AIR 1932 Cal 589 (600) : 59 Cal 781 : 140 Ind Cas 662, Surendra 

Mohan v. Mohendra Nath. 

(1918) A I R 1918 Pat 336 (338) ; 46 Ind Cas 509, Jodhan v. Nanlchu. 
(Appeal filed with stamp which no vakil exercising due care and 
intelligejjce could have imagined was sufficient — Delay caused in sup- 
plying full foe vvliciii alone the appeal becomes valid, not excused.) 

(1924) A I R 1924 Rang 148 (149) : 1 Rang 584 : 77 Ind Cas 385, Tin Tin 
Nyo V, M aung Ba tSaing. (i\^r Pratt, J.) 

(1938) A I R 1933 ()udh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (P B), 
Mitlwo Lai V. J amna Prasad. 

(1907) (Jnl 216) (220) : 5 Cal L 3our 380, Saraf Ohander Bose v. Sara* 

swati Debt. 

(1926) 93 Ind Cas 876 (877) (Lah). TjCihhu Bam v. Mohammad Din, (Mis- 
take C)f coupsel not due to ignorance but to want of due care and 
attention.) 

(1918) A I K 1918 I.ah 67 (68) ; 43 Ind Cas 317 : 1917 Pun He No. 95, Hcsal 
Singh V. Shadi. (Revision application filed in X)lace of appeal — On 
applieation of party, revision eon verted into appeal at a time when 
period for appeal had expired — Mistake not shown to be bona fide — 
Extension of time was not granted.) 

(1928) A I R 1928 Lah 216 (218) : 9 Lab 76 : 104 Ind Cas 281, Secretary of 
State V. Tirath Bam. 

(1933) A I R 1933 Lab 568 (569) : 141 Ind (kis 627, V ttain Ohand v.Vishan 

Das. 

(1936) AIR 1936 Lab 935 (936), Ghulam. Muhammad v. Barlcai All. 

(1918) A I R 1918 liah 355 (356) : 45 Ind Cas 542, Ahmed Bussaiti v, 
Mt. Shanisulnisa. 

(1912) 15 Ind CJis 170 (172) (I-ab), Mt. IJo,rnam Kaur v. Sohan Singh. 
(Mistake due to carelessness.) 

(1938) AIR 1938 Lah 81 (82), Anirit Lai v. Phool Chand. 

[See also (1903) 30 Cal 309 (311, 312, 316) ; 30 Ind App 20 ; B Rar 
431 (PC), .Ham Narain Joshi v. Barameswar Narain Mahta. 
(1911) 11 Ind Cas 812 (813) (Rang), Salradnr v. Meyer d Co. (Mis- 
take of law owing to lack of ordinary diligence.) 

(1929) AIR 1929 Mad 91 (92): 112 Ind Cas 307, LaC^hmiLyLthavuna 
V. llanganayalcu! u . (Insolvency matters discussed in proceed- 
ing before District Alun.sif acting in exercise of original jnri.sdic- 
tion — Vakil’s affidavit not saymg that he advised that an appeal 
lay only under S. 75, Provincial Insolvency Act, and not under 
S. 47, C. P. C.' — Appeal filed in Sub-Courtf beyond time as an 
afterthought — Delay not excused.)] 

13. (1909) 1 Ind Cas 904 (905) : 5 Nag L K 25, Vithia v. Sahhya. (Test is 

whether the wrong action was taken under an honest though mis- 
taken belief formed with due care and atfSention.) 

(1911) 12 Ind Cas 677 (679) (Cal), Snndar Koer v. Raglrumaih Sahai. (Do.) 


Section S 
Note 18 
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Seotion 5 cient cause. If it is clue to want of reasonable skill on the part of 

Not6 13 the legal adviser, it will stand on the same footing as negligence. A 

normal standard of efficiency is expected of a legal adviser, and where 
an advice is given which no legal adviser of reasonable skill would 
be expected to give, it must bo considered that the adviser acted 
negligently and there is no sufficient cause.^'^ An obvious mistake 
cannot be said to be bona But where the advice is given 

after due care and attention,^ or proceeds on a mistake which even 
a practitioner possessing reasonable skill is likely to commit, then 
the mistaken advice would be a sufficient cause. In Nagindas v. 

(1924) AIK 1924 Nag 279 (280) : 78 Ind Cas 154, Padamraj Fhulchand 
V. Milsui Bushati Kesha Ltd. (Ignorance of lawyer as to shortened 
period of limitation which could have been avoided with due care and 
attention is not a sufficient cause.) 

(1928) 110 Ind Cas 5B3 (534) (liah), M'uhanimad Amin v. Ghanan Mai, 
(1886) 13 Cal 62 (66), Oopal Chandra Lahiri v. Solomon. (Vakil not having 
read the document is no sufficient cause.) 

(1926) AIR 1926 Oudh 206 (207) : 91 Ind Cas 867, Mi, H asih-iin-nisa v. 
Bishnatli. (Delay in filing appeal due to stupid misconstruction put 
on lower Court’s order by party.) 

14. (1923) AIR 1923 Pat 140 (141, 142) : 63 Ind Cas 278, S, C. Bey v. Mt. 

Bajwanti Kuer. (Where a mistake is such that it could not have 
been committed by a practitioner with ordinary experience, delay will 
not be excused.) 

(1932) AIR 1932 Cal 171 (177) : 144 Ind Cas 561, Secy, of State v. 
Hindustan Oo-operaiive Insurance Society Ltd,. (Advice which no 
responsible lawyer could have been expected to give — Wrong proceed- 
ing on such advice — Delay was not excused.) 

15. (1924) AIR 1924 Rang 148 (149, 153) : 1 Rang 584 : 77 Ind Cas 385, Tin 

Tin Nyn v. Mating Ba Saing. 

(1906) 3 Cal L Jour 53n. (s N), Diem Sana v. Oiinendra Nath, (Valua- 
tion obviously over Rs. 5000 — Appeal preferred to District Court — 
Case of negligence — No indulgence.) 

(1907) 34 Cal 216 (220, 221) : 5 Cal L Jour 380, Sarat Chandra Bose v. 
Sarasioati I)ehi. 

(1929) AIR 1929 Mad 91 (92) : 112 Ind Cas 307, LakshmiJcanthamnia v. 
Renganayakniii. (Where the mistake is both stupid and unaccount- 
al)lc, the suspicion of ulterior motive can hardly be said to have been 
displaced.) 

15a (1913) 20 Ind Cas 3 (6, 7) (Lah), FakJmr All v, Mt. Sahib Nur. (Senior 
pleader giving advice after duo deliberation — Due diligence also shown 
— Delay was excused.) 

(1926) 133 Ind Cas 877 (878) (Lah), Parja v, Dumanun, 

(1913) 19 Ind Cas 931 (933) (Cal), Rakhal Cdiandra Chose v . Ashutosh Ghoso. 

(1930) AIR 1930 Oudh 49 (50) : 124 Ind Gas 362, Chhotey Lai v. Mt, Devi 
BriJ Jtani. 

(1906) 10 Oudh Cas 291 (294), Naioab Mirza Mnhammad Dakar Ali Khan 
V. Muhavnned Dakar, 

(1916) AIR 1916 Lah 268 (269) : 32 Ind Cas 640, Azim Ullah v. Gokal 
Chand. 

(1917) A I R 1917 Ijow BubJ 4 (76) : 8 Low Bur Rul 566 : 37 Ind Cas 815, 
MaMaiGaliv, Maung Tun Whi. (Bo?ia fide mistake of pleader 
affords ^jifficient cause for admitting appeal after time — Botia fide 
mistake is one made in spite of due care and attention having been 
exercised.) 

16. (1911) 12 Ind Cas 677 (679) (Cal), Sundar Kuer v, Baghunath Sahai, 

(1923) AIR 1923 IW 140 (141, 142): 63 Irid Gas 278, S. G. Dey v* 

Mt, Bajwanti Kuer. (12 Ind Gas 677, Followed.) 
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it was held that the delay caused by the wrong advice of 
the legal adviser not knowing a recent change in the law curtailing 
the period of limitation was a “sulficient cause” for the delay. It 
was observed that the English authorities were to the same elTect. 
Where the wrong advice amounts to a sufficient cause, it must fur- 
ther be shown that the appellant or applicant has otherwise been 
reasonably diligent in prosecuting his proceeding, before the discre- 
tion can be exercised in his favour. See also Note 7 ante, 

(1926) AIR 1926 Cal 688 (689) : 96 Ind Cas 245, Daheridra Nath v. 
Nageiidra Nath, (Conflicting authorities — No want of duo diligence 
in giving wrong advice — Delay excused.) 

(1912) 16 Ind Cas 426 (426) (Cal), Bonomali Gaoniia v. Padma Lochan 
Gaontia. (Mistake not obvious or inexcusable — No negligence.) 

(1912) 13 Ind Cas IIG (117) (All), Abdul G hani v. Abdul Majid. (Mistake 
not unnatural under the circumstances — Delay excused.) 

(1912) 16 Ind Cas 940 (942) (Oal), llanjit Missir v. liamudar Singh. 
(Mistake as to forum due to conflict of judicial decisions.) 

(1909) 1 Ind Cas 687 (688) : 12 Oudh Cas 31, Kishen Dayal v. Baja Singh. 
(Mistake in spite of due care and attention on doubtful point — lleldy 
sufficient cause.) 

(1922) AIR 1922 All 490 (491) : 44 All 636 : 68 Ind Cas 812 (P B), Shih 
Dayal v, Jagannath. (In this case having regard to the standard of 
efficiency of legal advices in the inofussil, the legal adviser could not 
be said to have committed the mistake through negligence. It was 
however, observed by INlears, C. .1., that ;in hcniest mistake tliough 
7icgli(i(:‘nt is an excuse. It is submitted that this ohsei vation is not 
correct.) 

(1913) 17 Ind Cas 155 (157) (Cal), Prof>(mno Kumar Debt v. Jlani Chandra 
Sing ha. (Decree obtained before filing appeal — Decree not filed with 
appeal owing to accidental mistake.) 

(1913) 19 Ind Cas 438 (439) : 1913 Pun Re No. 85, Ilarjas Mai v. 
Mt. Kahni. (Do.) 

(1895) 11 Cal 767 (776), Goyal Chandra Laliri v. Solomon, (Bona fide 
mistake — Party diligent after mistake was discovered — Delay excused.) 

(1898) 2 Oudh Cas 133 (135), J nil Bahadur v. Mir Bakar Husain. (Want 
of due care and attention cannot be attributed to a pleader merely 
because he has not ascertained every possible authority bearing on a 
particular point, especially when tlie point of law is one of difficulty 
and there is some authority for supporting the jjleader’s action.) 

(1907) Upp Bur Kul 3rd Quarter Dim 1 (2), Nga Po A n v. Nga Nyun Bu. 
(Bniia fide mistake of law is sufficient cause where there is no want 
of diligence or bona fides and there was some reason for entertaining 
the mistaken view of law.) 

(1933) AIR 1933 Rang 96 (98) : 142 Ind Cas 185, Md Sein v. T. li. M. 
Pirjti. 

17. (1924) AIR 1924 Bom 399 (406, 407) : 48 Bom 442 : 80 Ind Cas 862. 

[But see (1925) AIR 1925 Nag 193 (193) : 75 Ind Cas 878, Gnpal 
Ganesh v. W alabdan Santukiram. (Ignorance of change, of 
which sufficient notice has been given, is not .sufficient cause.)] 

18. See (1932) AIR 1932 Cal 634 (535) : 59 Cal 1052 : 138 Ind Cas 754, 

N andalal G anguli \ . Dasarathi M ulcer ji. (Party acting on wrong 
advice — Delay was excused on the ground that he had been shown to 
he diligent.) 

(1924) AIR 1924 All 867 (868) : 78 Ind Cas 677, Prahhu Dayal v. Murli 
Dhar, 

(1925) AIR 1925 Cal 175 (178) : 79 Ind Cas 924, llahi f^ewaz Khan ^ y, 
Biseswar Baisya. (Mistaken proceeding in District Court — No dili- 
gence — Delay not excused.) 

(1927) A I R 1927 Cal 829 (830) : 105 Ind Cas 217, Promotha Nath v. 
Bhabataran Ganguly. (Wrong advice hera sufficient cause Dili- 
gence shown — Delay was excused.) 
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^Section S 
Notes 
18—14 


Note 14 


Where extension is claimed on the ground of mistake of the 
legal adviser, there ought to be proper evidence establishing the fact 
that there w^as a mistake and that it was bona fide. The legal 
adviser should file an affidavit to that effect. 

14* Amendment of decree. — The amendment of a decree 
under Section 152 of the Code of Civil Procedure does not give a 
fresh starting point of time for appeal.^ But such an amendment 
may be a “sufficient cause’' under this Section for not filing the 
appeal within time,^'^ though every amendment does not necessarily 
entitle a party to claim an extension of time under this Section. ^1^ 
Whether there is a sufficient cause for such extension will depend 
upon the circumstances of tho case.^ If the grounds on which the 
appeal is based are intimately connected with the amendment of the 
decree, or if the grounds are directed against the decree only in so 
far as it has been amended, the Court should exercise in the apj)el- 
lant’s favour the discretion vested in it under Section 5.^ There is 


[See also (1923) AIR 1923 Luh G12 (G14) : 72 Ind Gas 7:J2, Umrao 
Ikikhsii V. Malik Muhammad,] 

19. (l91s) A I R 1918 Oal 53 (55) : 45 Ind Gas 725, Iswar Chandra v. Arjan, 

[N/w (1918) A I K 1918 Lah (>7 (67) : 1917 Pun Ro No. 05 : 43 
Ind Gas 317, Rrsal Singh v. Shadi.] 

Note 14 

1. (1900) 3 Oal L Jour 188 (191), Brojolal Rai Cho-nrlhury v, Tara Prasanna 

BhaUacharjre. (14 Mad 150, G Gal 22 and 22 Mad 3G1 I'ollowed.) 
(1930) li>5 Ind Cas 53 (5.5) (Cal), Kedar Nath Moyra v. Clallam Jl'ossei7i 
Mailah. 

(1929) A I R 1929 Cal G7G (077) : 57 Cal 549 : 122 Ind Gas G34, Nagendra 
Nath V. Amhica Char an. 

See alsa Authors* Civil Proooduro Code, 2ud Edn., Section 152 Note 14. 

la. (1931) AIR 1931 Gal 578 (579) : 133 Ind Cas 571, Soiulamiyii Dasi v. 

Nahalak Mia Tihuiga. 

(1929) A I R 1929 Cal G76 (G78) : 57 Gal 549 : 122 Ind Gas 634, Nagendra 
Nalli. V. Amhira Char an. 

[See also (1901) 24 Mad 646 (649), Visvanafdiayi Ghcttij v. Bamana- 
than Ghettij. 

(1935) A I R 1935 Oudh 461 (462) : 157 Ind Cas 810, Md. Yasin 
Kiian V. Mt. Jlansa. 

(1919) AIR 1919 Lab 250 (251) : 51 Ind Cas 712 : 1919 Pun Re 
No. 64. Har Kishan v. Lahore Bank Ltd. (One i)arty applied 
for ameudmont of decree within time allowed for appeal-— 
Another party thereafter preferring appeal — Time for appeal can 
be extended.)] 

lb, (1906) 3 Oal L ."lour 188 (192), Brojalal Rai G houdhur y v. Tara Prasayina 

B kattacharjee. 

2. (1906) 3 Gal L .lour 188 (192), Brojalal Rai Ghoiidhury v. Tara Prasanna 

Bhaftacharjee. 

(1921) AIK 1921 All 60 (61) : 43 All 380 : 61 Ind Cas 69, Gajadhar Singh 

V. Basant Lai. 

(1932) A I R 1932 Gal 534 (535): 59 Cal 1052 : 138 Ind Gas 754, Nandalal v. 
Dasairxthi. (3 Cal L Jour 183 Followed.) 

3. (1906) 3 Cal L .Tour 188 (1'92), Brojalal Rai Ghoudhury v. Tara Prasanna 

Bhaftacharjee , (22 Mad 864 and 32 Gal 908 Followed.) 

(1932) AIR 1932 Cal 584 (535): 59 Cal 1052 : '138 Ind Cas 764, Nandalal v. 

Dasarathi. (3 Oal L Jour 188 Followed). 

(1936) 165 Ind CaijB 53 (55) (Cal), Kedar Nath Moyra v. Gollam Ilossain 
Mollah. 
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a difference of opinion as to whether, when the grounds of appeal 
have no reference to the amendment, the discretion under Section 5 
can be exercised in favour of the appellant. On the one hand it has 
been held in the undermentioned cases^ that the discretion cannot be 
exercised ; while it has been held in the cases noted below^ that even 
in such cases circumstances may appear which may amount to 
sufficient cause. Where the appellant is under a bona fide mistake 
that time runs from the date of the amendment and he is not 
shown to be negligent or guilty of any laches, time may be extended. 

Where after an appeal is preferred the name of a defendant 
which had been omitted in the decree is added by way of amendment, 
and the appellant gets such name substituted in the appeal but after 
the expiry of the period of limitation, it would be a sufficient cause 
within the meaning of Section 5.® 

15. Illness of party. — A mere plea of sickness is not a sufficient 
cause for excusing the delay in filing an appeal or application,^ 
unless the effect of the illness was such as, in the circumstances, 
will afford reasonable excuse for the delay. ^ The question whether 
the effect of the sickness is such that it afforded sufficient cause for 
failure to present the ai'ipoal or application within the prescudbed 
period is one of fact to he decided in the circumstances of the parti- 
cular case.'^ Even where the sickness may be said to be sufficient 


Section 6 
Notes 
14—18 


Note 15 


(1919) AIK 1919 Oudh 91 (91) : 58 Ind Cas 995, Hewlett v. Behari LaL 
(1930) AIK 1980 Pafc (143) : 117 li)d Gas 187, 3//. Coin Bihi v. Ghanu 
Prasad. 

4. (1920) A I R 1920 Pat 022 (625) : 57 Ind Gas 230 (F B), Golah v. JanU 

Kuer. (3 Oal L Jour 188 Followed.) 

(1921) AIR 1921 All GO (01) : 4?, All 380 : 01 Ind Gas 69, Oajadhar Singh 
V. Basant Tjal. (3 Gal L Jour 188 Followed.) 

(1930) A I K 1930 Oudh 403 (405) : 129 Ind Gas 171, Dee'p SHigh v. liaglni^ 
7iath Singh. 

5. (1932) A I K 1932 Gal 534 (535) : 59 Cal 1052 : 138 Ind Gas 754, Nandalal 

V. Dasarafhi. (3 Cal L Jour 188 and A IK 1921 All 00 Dissented from.) 
(1910) AIR 1916 Cal 348 (349) : 34 Ind Gas 550, Satikanta Banerjce v. 
Bam Chandra Chatter jee. 

(1930) 105 Ind Gas 53 (55) (Cal), Kedar Nath Moyra v. Collarit Hossain 
Mollah. 

6. (1030) AIR 1930 All 066 (007, 068) : 104 Ind Gas 1000, Mi. Kuisoow^un^ 

nissa v. Nur M ohammad. 

Note 15 

1. (1864) 1 Ruth W K (Misc App) 23 (23), Masomn Ali Khan v . PanrJwo Bihee. 
(1922) AIR 1922 Pat 47 (49) : 04 Ind Gas 55, Md. Ahdul Kasim v. Chatur- 

bhuj. (Illness of agent of party.) 

(1925) AIR 1925 Cal 175 (178) : 79 Ind Gas 924, Elahinewa^. v. Biseswar. 
(1936) AIR 1936 Rang 183 (184) : 14 Rang 155 : 162 Ind Gas 664 S. M. 
Ally V. Mating San Nyeiti. 

[But see (1904) 1904 Pun Re No. 21 : 1904 Pun L R No. 145, Maha- 
raj Narain v. Mt. Banoji.'] 

2. (1936) AIR 1936 Rang 183 (184) : 14 Rang 155 : 162 Ind Ca.s 064, M. 

Ally V. Maung San Nyein. 

(1883) 1883 Pun Ro No*. 25, Laxman v. Atma. (Appeal presented out of 
time — In this case illness of party was bedd sufliciently good cause.) 

8. (1936) AIR 1936 Rang 183 (184) : 14 Rang 155 : JS2 Ind Gas 664, S. M, 
Ally V. Mating San Nyein. (Dissenting from 2 Upp Bur Rul 451 
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cause, it is further necessary for the party to show that he was 
reasonably diligent in prosecuting his appeal till the day when he 
fell ill. If he negligently waited till the last moment and then 
found himself ill, the delay will not be excused.'* In Ma Thein Khm 
V. Ma U it was held that antecedent diligence need not be 

shown and that the illness, without more, will afford a sufficient 
ground for excusing the delay. In the undermentioned cases,** time 
was extended on the ground of illness, but the question of previous 
diligence by the party was not adverted to. On the principles dis- 
cussed in Notes 7 and 8 ante, it is submitted that the view of the 
Eangoon High Court is not correct. 

The illness of a party after the expiry of the period of limita- 
tion will, in any case, not bo a sufficient cause for extending the 
time under this Section.^ 

Note 16 1®* Minority, if sufficient cause. — In respect of suits and 

applications for exec/iUion of decrees. Section 6 infra recognises 
minority as a ground foi* extension of time. There is no such abso- 
lute right to the extension of time on the ground of minority so far 
as appeals and other applications are concerned. In lianee Brijo- 
huttee V. Pertauh Singhf where an appeal on behalf of certain minors 
had been dismissed by the Privy Council for non-j)rosocution and 
the apf)ellant applied for restora,tion of the appeal. Lord Justice 
Knight. Pruce observed as follows : — 

“ The delay in various ways has been so considerable 

that it is prot)able, to say the least, that if BEiboonan’s 

personal interests had been alone concerned in this matter, the 
application now made would have been wholly unsuccessful. 

(452), where it was held that proof of entire disability, such as 
paralysis, is iiecessjiry to be proved.) 

[See also (1915) A I R 1915 Lah 176 (17()) : 27 lud Gas 703, Kahi v. 
Sowarra. (Application to re-admit petition for review — GTnder 
the circumstanc(!S, /wi/rf,that illness of petitioner was no ground 
for extending time.)] 

4. (1930) A I R 1930 Nag 121 (121) : 119 Ind Gas 679, TJakimin v. J. C\ Gam- 
nion. (Steps not taken to file application before applicant was 
attacked with serious illiioss—Time not extended.) 

(1919) AIR 1919 Pat 503 (505) : 52 Ind Gas 225, Jahar Mai v. G. M. 
Pritchard. 

(1920) AIR 1920 Pat 594 (594) : 55 Iiid Gas 17, Jaleswar Dayal Singh v, 
liaon Jiari Sahu. 

6. (1928) A I R 1928 Rang 165 (165) ; 6 Rang 571 : 119 Ind Gas 215. 

6. (1934) AIR 1934 All 367 (368) ; 56 All 691 : 148 Ind Gas 290, Gouri 

Shankar v. Kashi Nath. (In this case the question of previous 
diligence of party was not adverted to.) 

(1923) AIR 1923 All 536 (536) : 76 Ind Cas 375, Deo Ijidar Singh v. 
Khushi Bam. (Do.) 

7. (1934) A I B 1934 Lab 464 (465) : 148 Ind Gas 818, Shah Qiintri’ Charan v. 

Din Dayal. 

Note 16 

la. (1918) AIR 1918 Oudh 163 (165, 166) : 46 Jnd Gas 68 (70), Narendra 
Bahadur Svngh v. Oudh Commercial Bank of Pyzabad, 

1. (1860) 8 Moo Ind A^p 160 (163, 164) : 3 Suth W R P C 36 ; 13 Moo P C 
466 : 1 Suther 408 : 1 Sar 740 (P C). 
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Their Lordships, however, cannot but give some degree of 
consideration to the circumstance that there are infants con- 
cerned whose interests were confided to him. Now, their 
Lordships do not mean to go to the length of saying that 
whore infants are concerned any degree of delay may be 
considered justifiable, or excusable, or such as may be passed 
over ; as there may be circumstances so strong as even to 
prevent infancy from being an apology or an excuse. Their 
Lordships, however, after much consideration, do not view the 
present case in that light and considering the apology, or 
excuse of infancy, and considering the manner in which the 
interests of the minors are involved and the state in which the 
part of India from whence the case comes was in and after the 
year 1857, they are of opinion that on certain terms this 
application may be acceded to.” 

The principle of this decision would seem to apply to the 
excuse of delay in filing appeals and applications on behalf of minors. 
There is, however, a difference of opinion on the point. In Balm 
Ganesh v. Sitararn,^ it was held, where infants are concerned they 
ought not, when they can be protected consistently with fairness to 
other peoxde, to be prejudicially affected by the negligence or omission 
of their adult relations. Wliere the persons who in their own 
interests and tliat of the minor were 7?egligent, remiss a nd careless^ 
and no real or sufficient cause was given in excuse, their Lordships 
refused to excuse the delay of al>out 50 days. In Kursondas 
Dliarmsey v. Bai Gangabai,^ it was held that where the guardians of 
the minors acted tvitli jyropriety in consulting pleaders and not filing 
the appeal on their advice, it was held that there was no sufficient 
cause for extending time. In Brahh Dial v. 1 slier it was 

o))served that a minor is in no better position than his guardian 
would be if he were the appellant and that the minor has his remedy 
against the guardian for loss suffered through his neglect. In 
Cursandas Xatlni v. Ladkavahoof* where the guardian’s failure to 
appeal was due to his having a strong personal motive for not 
ai:>pealing which was opposed to the interests of the minor, it was 
held that it was a sufficient cause for extending time. In the under- 
mentioned case,® where a decree-holder died pending execution 
proceedings and his legal representatives were minors who could not 

2. (1916) AIR 1916 Bom 153 (154) : 41 Bom 15 : 36 lud Cas 439. (8 Moo lud 

Ax)p 160 and 30 Bom 829 Referred to.) 

[>SW also (1890) 12 All 461 (480) : 1890 All W N 149 (F B), Bechi v. 
Ahsan Ullah Kiiaii. 

(1925) AIR 1925 Sind 60 (62) : 17 Sind B R 306 : 78 Ind Cas 953, 
Nur Mtihariinad v, IJassomal.] 

3. (1906) 30 Bom 329 (331, 332) : 7 Bom L R 965. 

4. (1906) 1906 Pun L R No. 164 (p. 545). (Laches of guardian— iLday cannot 

be excused.) 

5. (1896) 20 Bom 104 (109). 

6. U924) AIR 1924 Oudh 83 (84) : 26 Oudh Cas 244 : 73 Ind Cas 215. 

S. Akhtar Itnsain v. Qudrat AH. 
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obtain execution without a succession certificate being obtained and 
such certificate was obtained after three years, it was held that the 
circumstances amounted to sufficient cause for extending time for the 
application to be impleaded as the legal representatives. See also 
the undermentioned cases' in which time was extended. 

17. Fraud. — Where the appeal was not presented owing to 
the deliberate fraud of the vakils clerk in running away with the 
money and the pleader could not be said to be negligent and the 
party implicitly trusted him, it was held that it was a sufficient 
cause for extending the time for filing the appeal under this Section^ 
Where an appeal filed in a representative suit was returned for some 
corrections but was fraudulently not re- presented by the appellants, 
and the persons represented ai>plied that they should be allowed to 
prosecute the appeal, it was held that the apjdication must bo 
regarded as a fresh appeal, and that the delay should be excused.^ 

A mere threat, however, used against the appellant is not a 
sufficient cause for the delay in filing the appeal.^ 

18. Poverty or want of funds. — The poverty of a party or 
his want of funds is not a ‘ sufficient cause ’ within the meaning of 
this Section. In Moshaullah v. Ahmedullah} their Lordships of 
the Calcutta High Court observed: “The grounds assigned by the 
appellant for special indulgence under Section 5 of the Limitation 
Act were then stated to be that he had not sufficient funds to pro- 
ceed in the regular manner within the time prescribed by law, and 
it is now objected that this is not a sufficient cause. We think that 
the objection is fatal. If such ground be accepted as sufficient cause 
for a special order of this description, there would bo no limit to the 
I)eriod for extending the usual term of limitation to presenting an 
appeal.” And this view has been followed in a number of cases. ^ 


7. (1910) A I K 1916 Cal 070 (071, 672) : 31 Ind Cas 705 (706), Sudhahar liaut 

V. Sadasiv Jhatap Sui jli. 

(1904) 1904 Pun Be No. 21 : 1904 Pun L K 145, Maharaja Narain v. Ml, 
Banoji. 

Note 17 

1. (1934) AIR 19B4 Lah 986 (987) : 155 Ind Gas 135, Allah Wadhaya v. Haji 

Md. Ramzan Amiruddin. (Limifcation expiring by reason of negli- 
gence is very different from such expiry by reason of fraud.) 

2, (1928) AIR 1928 Mad 456 (458) : 108 Ind Cas 298, Kiimaraswami v. 

Lakshmana Goundan. (Appeiil in representative suit — Appeal return- 
ed, but fraudulently not rc-presented by the appellant — Other parties 
then applying to prosecute appeal — Appeal, if regarded as fresh appeal, 
out of time — Delay was excused.) 

8. (1915) A I R 1915 Mad 132 (133) ; 26 Ind Cas 472, Kandasamy v. 

M urugappa. 

Note 18 

1. (1886) 13 Cal 78 (79). 

2. (1909) 1 Ind Cas 73 (76) (Mad), Krishnasamy Panikundar v. Ramasamy 

Ohettiar. (Confirmed on appeal to Privy Council : A I R 1917 
P C 179.) 

(1914) 22 Ind Cas 884 (885) : 7 Low Bur Rul 90, Annamalai v. O. M, M* 
B. M. Oheity Firm, 

(1902) 6 Oudh Cas 183 (186), Hardtoar Parshad v. Baja Pariah Bahadur 
Singh* 
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19. Subsequent decisions altering law.— The fact that sub. 
sequent to a decision given against a party, the High Court or the 
Privy Council has given another decision which has the effect of 
modifying the law or practice is not a sufficient ground for extending 
the time for filing an application for review of the judgment.^ “it 
is neither consistent with the law nor reason that questions, which 
have been long ago finally decided by comi)etent tribunals, are to be 
re-opened at any period of time however remote, in consequence 
of a decision either in this Court or in the Privy Council, which is 
supposed to modify the law or practice which prevailed at the time 
of such decisions.”^ In Shamacharan Chuckerbutty v. Bindabun 
Chunder Sir Barnes Peacock in delivering the judgment of 

a Full Bench of the Calcutta High Court observed as follows : — 

“ Now, let us see what would be the consequence of holding 
that the new decision or the new exposition of the law by the 
Full Bench was a sufficient excuse for not having applied for 
the review of judgment within the period of 90 days. If it was 
a sufficient excuse for not having applied within the period of 
90 days, it would be a sufficient excuse for applying to review 
every judgment which has been given on resumption-suits 
within the last 50 years, and consequently almost all the titles 
which depend upon decrees in resumption -suits would be alto- 
gether upset ; because, if we hold that there were sufficient 
grounds to apply for a review of the judgment, in consequence 
of that decision, we must also hold that there would be sufficient 
ground for applying for the review of every judgment of the 
same character which has been passed within the last 50 yearss 
No title therefore would be safe which depends upon a decree 
in a resumption-suit. ” 

Still less would such ground be sufficient for excusing the delay 
in filing aii appeal against the judgment.'*’ 


(1887) 9 All 055 (059) : 1887 All W N 185, Jhisaini Beaam v. Collector of 
M 11 z a ffa rnagar. 

(1890) 12 All 401 (492) : 1890 All W N 149 (F B), Bechi v. Ahmn Ullali 
Khan. 

(1919) AIR 1919 Lah 252 (253) : 49 liid Gas 871, Mt. Amtul Quadir v. 
Mu hamniad Yusuf. 

(1889) 3 C P L R 125 (125), Chanioo Sao v. Mt. Ooji Kalarin. 

Note 19 

1. (1808) 10 Suth W R 26 (20), Pran Kishen Bhuttachar jee v. Buhshee Cazee. 
(1870) 13 Suth W R 120 (120), Boy Goodur Suhaye v. Achebur Ball. 

(1872) 17 Suth W R 163 (168), Bolakee Ball v. Monjee Ball. 

(1872) 18 Suth W R 317 (318) : 9 Beng L R 187, Punchanun Bo.^e v. 
Gooroodoss Boy. 

(1873) 19 Suth W R 189 (190), Jaduh Bam J)eh v. Bam Lochun Miidduck. 
(1871) 1871 Pun Re No. 61, Thirfee Singh v. Mulcha. 

2. (1866) 6 Suth W R 167 (168), Onoop Chunder Paul v. Ekhowree Singh. 

3. (1868) 9 Suth W R 181 (185) : Beng L R Sup Vol 892 (F B). 

4. (1868) 10 Suth W R 178 (179) : 2 Beng L R A C 184 (Note), Mowree Bewot. 

V. Soorundarnath Boy. 
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20. Imprisonment ot party. — The imprisonment of a party 
may constitute a sufficient cause for excusing delay in filing an 
appeal or application.^ But the mere fact that the party was in 
jail without anything more is not necessarily a sufficient cause for 
extending the tirne.“ In the undermentioned case^ it was held that 
in the case of criminal offences it is not a sufficient cause for the 
convict to say that lie did not know he had a right of appeal or that 
he thought his relations would prefer an appeal. 

21. Non-availability of court-fee stamps. — If a party is 
prevented from filing his appeal within time by difficulties encoun- 
tered in procuring the necessary court-foo stamps, he may rely upon 
the difficulties as constituting ‘sufficient cause’ for the delay.^ But, 
as has been soon already in Note 8, the party must have been 
reasonably diligent in order to claim the indulgence under this 
Section. If he was reasonably diligent, the delay will be excused,’^ 
otherwise not.^ Where an appeal was filed in time with stamps of 
the value of Es. 3 which was the foe required by law but instead of 
a single stamp of Ea. 3 two stamps of Es. 2 and Be. 1 were affixed 
and it was shown that at the time of filing the appeal no single 
court-fee label of Es. 3 w^as procurable, it was held that time should 
be extended.'* 

22. Mistake of Court or of its officers — Explanation. — 

Under the Act of 1877, there was a specific Section, B. 5-A, providing 
for the matter dealt with in the Explanation, with this difference 
that its jirovisions wore mandatory,^ while the present Explanation 
gives a discretion to the Court to excuse the delay in such cases. 
The principle on which this Explanation is based is that an act of 
the Court or of its officers shall prejudice no man, the maxim being 
Actus c 2 irice nemincm gravahit. Whore the appellant is misled by a 
doubtful point of practice, or by a change of practice,’ the delay 

Note 20 

1. (1904) 1904 Pun Re No. 21 : 1904 Puu L R No. 145, Alaliaraj Narain v. 

Ml. 

2. (1915) AIR 1915 All 240 (241) : 29 lud Gas 975 (970), Janki Per shad v. 

Parrneshwar Din Paridey. 

(1901) 4 Oudh Gas 303 (312), Sharneshivar Dat Singh v. Mahadeo Pershad. 
(ITie fact that the appellant was in jail and therefore unable to see to 
the proper presentation of the appeal himself is no sufficient cause for 
not properly presenting it.) 

3. (1891) 1891 All W N 10 (11), Qucen-Bhniyress v. Bhoni Ram, 

Note 21 

1. (1917) A I R 1917 Pat 26 (27) ; 42 Iiid Gas 675, Ram Sahay v. Lakshmi 

Narain. 

2. (1917) A 1 R 1917 Pat 701 (701) : 37 Iiid Gas 211, Kesho Prasad Singh v. 

J far bans Rant. 

8. (1917) AIR 1917 Pat 26 (27) ; 42 Ind Gas 675, Ram Sahay v. LaksUvix 
Narain. 

4. (1887) 1887 All \V N 212 (212), Bansi Lai v. Baghiinath Sahai. 

Note 22 

1. (1896) 20 Bom 736 (743), Shrimani Sagaji Rao v. S, Smith, 
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generally amounts to sufficient causes Similarly, where the party is 
misled or prevented from filing an appeal within the time by a 
mistaken order of Court, ^ or by the omission to give timely notice of 

2. (1916) AIR 1916 Pat 267 (268) : 35 Ind Cas 868 (F B), Rcim Asray Smgh 
V. Sheonandan Singh* 

(1925) AIR 1925 Pat 765 (770) : 4 Pat 448 : 93 Ind Cas 129, Tofa Lai Las 
V. Moiyiuddin Mvrza* 

(1921) AIR 1921 Pat 175 (176) : 62 Ind Cas 649 (P B), Jotindranath v,. 
Jjodna Colliery Co. Lid. 

(1917) AIR 1917 Pat 239 (239) : 39 Ind Cas 542, Gulah Chand v. Ahhas 
AH. 

(1919) AIR 1919 Pat 238 (239, 240) : 52 Ind Cas 969, liamchar ita Sahu v. 
Hama Narain Sahu. 

(1927) A I R 1927 Cal 718 (720) : 104 Ind Cas 456 : 28 Cri L Jour 84^ 
Jiajani Kanta v. Bisf.oo Moni .Dassi* 

(1912) 15 Ind Cas 59 (62) : 39 Cal 766, Harish Chandra v. The C handpur 
Co. Ltd. (Misled by Full Bench judgment of the High Court.) 

(1920) AIR 1920 Cal 304 (305) : 58 Ind Cas 408, Niharan Chayidra v. 
Martin Cn. (Attorney misled by practice of Court.) 

(1925) AIR 1925 Mad 725 (726) : 48 Mad 631 : 88 Ind Cas 443, Bhimasena 
Jiao V. V env (topal Mudali. 

(1927) AIR 1927 Nag 247 (248) : 102 Ind Cas 123, Mukand Rao v. Ragho 
Mali. (Party misled by judgment of High Court in computing period 
of limitation.) 

(1907) 10 Oudh Cas 201 (201), Shatnhhu Rat.an v. Shea Balalc, 

(1890) 1890 All W N 122 (123), Bakhshi Ram Narain Lai v. Bakhshi 
Aradh Narain. J^al. (Time given by High Court for giving deficit 
in court-fee— Paid within time but beyond limitation being misled by 
Court’s order granting time.) 

3. (1912) 14 Ind Cas 244 (244) (Lah), Imam Lin v. Banshi Ram* (Misled by 
order of officer of Court.) 

(1923) AIR 1923 Oudh 238 (239) : 26 Oudh Cas 56 : 74 Ind Cas 253, Beni 
Madho La! a v. Shamsad AH Sycd. (Civil Court returning plaint to 
he presented to Revenue Court — Revenue Court returning the same to 
he presented to Civil Court — Civil Court on re-presentation holding 
that suit is barred by res judicata — Party then appealing after time 
against the first order returning plaint — Delay is due to Court’s order 
which tlie party was only obeying — Due diligence alsjo shown — There- 
fore delay excused.) 

(1923) AIR 1923 Oudh 93 (95) ; 26 Oudh Cas 24 : 74 Ind Cas 214, Bhag- 
wati Prasad v. Achhaihar Singh. (Dismissal of review after granting 
review.) y 

(1930) AIR 1930 Rang 182 (183) : 127 Ind Cas 167, IJ Po Thet I Uatth 
]\'i. (Copy of decree not obtained as no decree was on record — Appeal 
filed without decree stating circumstances^ — Appellate Court dispoTising 
with the copy of the decree — Hater on copy filed but after time — 
Appellants can claim that they were misled by order of Court.) 

(1924) AIR 1924 Nag 271 (275) : 20 Nag H R 131 : 78 Ind Cas 996, Pandu 
V. Rajeswar . (Court’s neglect to do its duty.) 

(1924) AIR 1924 Hah 692 (693) : 75 Ind Cas 903, Kidar Nath v. Wazir 
Chand. (Misled by wu'ong entry of dead man’s name in decree.) 

(1937) AIR 1937 All 82 (89, 90) : 167 Ind Cas 405, Abrar Husain v. 
Ahmed Baza. (Misled by frame of decree.) 

(4914) AIR 1914 Mad 418 (420) : 22 Ind Cas 919, Numherumal Ghettiar 
V. Krishno>jee. 

(1914) AIR 1914 Oudh 332 (333) : 24 Ind Cas 113, Som Nath v. Ram 
Bilas. (Delay due mostly to decree being incorrect.) 

[See also (1930) AIR 1930 Rang 235 (235) : 126 Ind Cas 641, 
Maung Po HLaing v. Ma Phee* 

(1930) A I R 1930 Rang 67 (68) : 126 Ind Cas 543, U Po Thaw v. Ma 
Thit* (Appellant w'as misled by the date actually entered on 
the decree, which was difl[erent from. date of judgment.)] 

Him. 20 
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Ssction 8 the time and place at which the vacation J udge proposed to hold 

Mote 22 his sitting, it will be a sufficient cause. Where the delay is attri. 

buted to the copyist department and not to the party himself, it 
may be a sufficient caiise.^ Where, under the law, the Court was 
bound to inform the parties of the date of delivery of judgment, the 
delay caused by the failure to give such information will be a 
sufficient cause, ^ but, where no such notice need be given, a party 
cannot ask for extension of time by reason of the failure to give 
such information.® 

Though a party may claim an extension of time on the ground 
of being misled by an order of the Court, or by the act or negligence 

8a. (1921) 61 Ind Cas 714 (715) : 22 Cri Li Jour 426 (Cal), Sana Sheikh v. Naib 
All Sheikh, (Criminal appeal which had to be presented in person.) 

4. (1936) AIR 1936 Lah 132 (132) : 161 Ind Gas 457, Qhulam liasul v. AH 
Bhakhsh, 

(1914) AIR 1914 Oudh 146 (147) : 25 Ind Cas 26, Dal jit v. Bam Batan, 
(Delay in filing appeal due largely to mistake of office in preparing 
correct copies.) 

(1936) AIR 1936 Lah 693 (694) : 165 Ind Cas 516, Maui Suigh v. Anajid 
Far hash, 

(1936) AIR 1936 Lah 550 (550) : 163 Ind Cas 223, Piare Lai v. Karta 
Bam. 

(1936) AIR 1936 Lah 200 (201) : 159 Ind Cas 178, Burn Mai v. Bam 
Chand, (Delay in copying department duo to wrong practice-^Copy- 
ing department is not agent of applicant — Delay in filing appeal duo 
to delay in copying department — There is sufficient cause.) 

(1926) AIR 1926 Lah 458 (458) : 7 Lah 447 : 94 Ind Cas 959, Mt. Bhuri 
V. Mt. Askhari. (Copy of trial Court’s judgment applied for within 
time but not filed in time with memo of appeal owing to inordinate 
dela}'' in its preparation — Time was extended.) 

(1926) AIR 1926 Lah 84 (84) : 91 Ind Cas 6, M'adan Singh v. Puran 
Singh. (Applicant not informed when copy of decree would be ready 
— Applicant an ignorant villager — Delay in i>roducing cojjy excused.) 

(1926) AIR 1926 Lah 509 (510) : 92 Ind Cas 319, Bamor Singh v. Secre- 
tary of State. 

(1931) AIR 1931 Oudh 314 (315) : 132 Ind Cas 777 : 6 Luck 578, Bakun 
Bux V, Maiku, 

(1899) 3 Gal W N 55 (56), Dulali Beioa v. Saroda Kinker Pandit. (Infor- 
. , ^ matiou not given by copying office as required by rules — Delay caused 
^ thereby.) 

(lOlliy 18 Ind Cas 943 (943) (All), Balmitkand v. Kundaii Lai. (Delay due 
to copyist department delaying to send the copy by post.) 

(1912) 13 Ind Cas 850 (851) (Lah), Sarkhara v. Nawah. (Omission of 
copyist department to inform party of date when copy would be 
ready.) 

6. (1917) AIR 1917 Low Bur 90 (90) ; 38 Ind Cas 675, Ma Hla Dun v. 
Maung Shine Ya. 

(1916) AIR 1915 Low Bur 108 (109) : 27 Ind Gas 784, Ma Me Thin 
V. Maung San Lun. 

(1919) AIR 1919 Lah 102 (103) : 51 Ind Cas 239 : 1919 Pun Ro No. 27, 
Lain V. Sain Ditta. (Judgment reserved and subsequently delivered 
on 2nd July — Absence of intimation of delivery of judgment as re^v^ired 
by Order 41 Rule 30, C. P. 0. — On 13th October appellant’s pleader 
discovered fact of delivery of judgment — Thereafter acting promptly 
appeal was filed on 26th NoveniLjr — Held^ there was sufficient cause.) 

6. (1903) 1903 Pun Re No. 22 : 1903 Pun L R No. 91, C. v. G. (Plea that 
delay be excused on the ground that neither the appellant nor his 
counsel was given any notice of the date when judgment was to be 
pronounced : Held that appellant had not made out any sufficient 
cause : c/. A I R 1919 Lah 102.) 
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of its officers, it will be necessary for him to show that he acted 
with due care and caution. Where the advocate of the i)arty merely 
relied upon the words of a clerk that no applicati6n for copy would 
be received until the decree was prepared, it was held that the 
advocate did not act with due care and caution in placing such 
reliance upon the words of the clerk, and that it was not a sufficient 
cause/ Similarly, where the practice of the Court is clear, a party 
cannot claim that he was misled by the practice of another High 
Court/ 

See also the undermentioned cases.® 

23. Discovery of fresh evidence. — In Indrarajbhau v. 
Sitaranit^ it was observed : “ There is no warrant for supposing 

that the sufficient cause mentioned in Section 5 of the Limitation 
Act may not include the late discovery of the new evidence on which 
the application for review was granted. I will not go so far as to 
say that where there are good grounds for granting review on the 
discovery of new evidence, those grounds will always be also suffi- 
cient for admitting the application after the period of limitation, 
provided that there has been no delay in making the application 
after the discovery. But I hold that the grounds for granting review 
on account of the discovery of fresh evidence, may, in certain cases, 
be a ground for also extending time under Section 5 of the Limita- 
tion Act.” See also the undermentioned case.^ 


7. (1929) AIR 1929 Rang 116 (117) : 7 Rang 18 : 117 Ind Gas 261, Maung Fo 

Kyaio V. Ma Lay, 

[56^(3 also (1898) 1 Oudh Gas 47 (48), Ghafur Baksh v. Tiloohan, 
(Appellant misled by a subordinate oflicial who failed to follow 
a judgment of the High Court, cannot claim benefit of 
Section 5.) 

(1935) AIR 1935 Nag 109 (110) : 155 Ind Gas 588, Balwanl Bao v. 
Balmukand. (Where delay in filing appeal is due to the supply 
of wrong information to the copyist department, time cannot 
be deducted as of right. He must satisfy the Court that the 
wrong information was given under circumstances for which he 
was not responsible and if satisfied. Court will extend tilae uuder 
Section 5.)] 

8. (1920) AIR 1920 Pat 2G7 (270) : 57 Ind Gas 312, Mahadeo v. Gagadhar, 

9. (1928) AIR 1928 Lah 737 (738) : 112 Ind Gas 455, Johaga v. Bir Chand, 

(Value of court-fee incorrectly given in copy of judgment — Appellant 
consequently failing to pay proper court-fee in time — Extension of 
time was granted.) 

(1932) AIR 1932 Lah 183 (185) : 135 Ind Gas 221, Kanshi Bam v. Ba^ria 
Mai, (Time during which memorandum of appeal remaiued%in 
Appellate Court through mistake of Court, was excluded in calculating 
period of limitation.) 

(1908) 1908 Pun W R No. 71, Mela Mai v. Natha Singh, (Box kept for 
depositing appeals misleading parties into the belief that presentation 
in person is not necessary — It is sufficient cause.) 

(1890) 1890 Pun Re No. 101, Suhh Diyal v. Jey Singh. (Do.) 

Note 23 

1. (1921) AIR 1921 Nag 174 (176) : 78 Ind Gas 527. 

2. (1918) AIR 1918 Gal 888 (889) : 35 Ind Gas 661, Ghandralcanta v. Lakshan 

Chandra. (Discovery of fresh evidence which was the ground of 
review was held to be sufficient cause.) 


Section 

Notes 

22—28 


Note' 23 



Section 

Notes 

24—26 

Note 24 


Note 25 


Note 26 
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24. Party misled by declaration as to holidays. — Where 
a particular day was gazetted as a public holiday and subsequently 
another day was substituted in its place, and the appellant was 
misled thereby, it was held that there was sufficient cause for 
extending the period for presenting the appeal.^ The last day for 
filing an application was a holiday as being penultimate Saturday, 
but the Court sat on that day and the day was treated as not a 
public holiday with the special permission of the High Court given 
by an order. The petitioner was a resident of the mofussil and it 
w^as not shown that there was such publication of the order that the 
Ijetitionor could be reasonably expected to have notice. It was held 
that there was sufficient cause for the delay caused thereby.*^ 

25. Party being a woman or a pardanashin lady. — The 

fact that the appellant is a woman or a widow and not in good circum- 
stances is not a sufficient cause for not presenting the appeal within 
time.^ The fact that the apiiellant is a pardanashin lady, may, no 
doubt, in some cases, furnish grounds for exercising the discretionary 
IJowor contained in the Section,"^ but the ground can be available only 
where this fact has prevented the party from presenting the appeal 
herself or from retaining counsel to do so. The mere fact that the 
appellant is a pardanashin lady is by itself not a sufficient cause. ^ 

26. Party being Government or body corporate. — In the 

undermentioned caso^ it was oliserved that the Act makes no dis- 
tinction between Government and a private individual, but that 
nevertheless, in considering an application under Section 5 a distinc- 
tion must be made. It was observed as follows : — “A private person 
has only himself to consider and must be presumed to be familiar 
with every aspect of his case. Government has to consider the 
public interest and cannot be expected to know the facts of each 
individual case. They require time for inquiry and consideration 
before taking action and must consult the local officers, to wdioin 
,,, they cannot delegate their powers. It follows that a time which 
may be ample for a private litigant may be none too great for 
Government We think, then, that though any delay is 

Note 24 

1. (1918) AIK 1918 Lah 396 (S91) : 42 Ind Gas 343 : 1917 Pun Re No. 77, 

Nand Singh v. (hilli. 

2. (1923) AIR 1923 Mad 489 (490) : 72 Ind Gas 13, Kalyanasundarappa v. 

Chinnasivajiii. 

Note 25 

1. (1890) 3 G P L R 125 (125), Chamoo v. Mf. Ooji Kalariyi, 

2. (1886) 9 All 11 (18) : 1886 All W N 245, Husaini Begum v. The Collector 

of Mtizaffarnagar, 

3. (1887) 9 All 655 (659) : 1887 All W N 185, Husaini Begum v. The Collector 

of Muzajf arnagar . 

(1933) AIR 1933 Car796 (797) : 146 Ind Gas 369, Benodini v .Jagahandhu. 

Note 26 

1. (1929) AIR 1929 Sind 211 (211) : 125 Ind Gas 43, Secretary of State v. 
Gurmuhhdas* 
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evidence of laches in the case of a private individual, the same can- 
not be said of Government.” 

The fact that a party is a body corporate cannot make any 
difference in the requirement of due diligence under this Section (see 
Note 10 ante). But, as in the case of the Government, a delay which 
may be evidence of laches in the case of a private individual may not 
be so in the case of a body corporate. 

27. Importance of matter. — The fact that the matter is 
important or that the value of the subject matter of the litigation is 
considerable cannot have any weight in the consideration of the 
question whether the discretion vested under this Section should be 
exercised in favour of the appellant.^ 

28. Being engaged in important litigation. — The fact that 
the party had been engaged in important litigation and could not 
hie his appeal or application earlier is not a sufficient cause for 
extending timed 

29. Application for leave to appeal in forma pauperis. — It 

was provided in Section 5B2-A of the Civil Procedure Code, 1882, 
that in cases of appeals a7id ap 2 )lications for revieiv the Court 
could, whore the proceeding had not been stamped properly, extend 
the time for furnishing the necessary stamp. That provision further 
did not apply to applications for leave to appeal in forma pauperis. 
In such cases, where the Appellate Court refused such leave, but 
granted time to pay the necessary court-fee and such court. fee was 
paid within the time so allowed, it was held that the Court could 
extend the time under S. 5 of the Limitation Act.^ Section 149 of 
the present Civil Procedure Code corresponds to Section 582- A of 
the old Code, but applies to all proceedings. ConseijiienUy, it is not 


Note 27 

1. (1913) 20 Ind Gas 513 (514) (Cal), Dand Bahadur Singh v. Deo Nandan 
Prasad. 

(1886) 1880 Pan Ko No. 92, Gharib v. Pohlomal. 

Note 28 

1. (1872) 4 N W P H C R 74 (76), George v. Messrs. TJamUion Brown (£■ Co. 

Note 29 

1. (1899) 26 Cal 925 (928, 930), Durga Charaji Naskar v. Dnokhiram Naskar. 

(Appeal as pauper — Appellant subsequently getting property and pay- 
ing court-feo — Delay is due to sufficient cause.) 

(1904) 26 All 329 (331) : 1904 All W N 24, Girwarlal v. Lakshwhinrain. 

(1897) 22 Bom 849 (861), Bai Pul v. Desai Bhavanidas. 

(1912) 13 Ind Cas 73 (73) (Lah), Shadikhan v. Ml. Bcchce Umdan Begani. 
(Appeal in forma pauperis — Subsequent acquisition of property 
Appellant held not a pauper — Court-fee paid within time fixed Delay 
should be excused.) 

(1904) 1904 Pun Re No. 84, Buta v. Parmanajid. (Appeal in Jorma pau» 
peris — Permission refused but time granted to file appeal on proper 
stamp — Stamp paid in time allowed but after limitation for appeal 
Held, there was a proper case for exercise of Court’s discretion under 
Section 6.) 


Section 8 
Notes 
26—29 


Note 27 


Not^ 28 


Note 29 
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Note 30 


Note 31 
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necessary to apply Section 5 to cases such as those stated above.^ 

Where an appeal is filed with deficient court-fee and on the 
appeal being returned the party applies that he should be permitted 
to appeal as a pauper and it is then beyond the time prescribed, the 
time may be extended if there is sufficient cause for the delay. Thus, 
where a party was advised that a stamp of Rs. 2/- was sufficient 
for the appeal and he filed the appeal with such stamp, but subse- 
quently the appeal was returned calling upon him to pay a larger 
amount of eourt-fee, and the appellant thereupon applied for per- 
mission to apply as a pauper, it w^as held that there was sufficient 
cause under this Section for extending the time.^ 

30. Application in revision treated as appeal. — Where an 
application for revision is filed in a case in which an appeal lies, the 
Court may treat the petition as an appeal, provided the same is 
filed within the time prescribed for filing the appeal,^ and provided 
the proper court-fee is paid/^ In a case where the time for filing 
the appeal has expired on the date when the revision is converted 
into an appeal, the Court has discretion under this Section to excuse 
the delay, if any, in the presentation of appeal.^ But where the 
party has acted negligently and without due care and caution, the 
delay will not be excused.^ 

31. Two appeals against same decree— One decree copy 

filed. — Where two appeals were filed against the same order l)ut 
only one copy of the order was filed, and a second copy was furnished 
on requisition by the Court but after the period of limitation expired, 
the High Court of Patna excused the delay in the circumstances of 


2. (1910) AIR 1910 Lah 0 (0) : 30 Iiid Gas 84 : 1910 Pun Ro No. 74, Bhao- 

wan Das v. Mt. Balwanti. (Application to appeal as pauper rejected 
after limitation — Full Court-fee paid — Time extended.) 

3. (1928) AIR 1928 All 499 (600) : 111 Ind Gas 655, Itamcha7'an v. Bansular. 

Note 30 

1. (1932) AIR 1932 Bom 77 (78) : 135 Ind Cas 812, Abdul Gafur v. Md, 

Mularam, 

(1934) AIR 1931 Pat 281 (282) : 150 Ind Gas 703, Mt, Brahhawati Kuer 
V. PliuL'inani Bibi. 

(1911) 10 Ind Gas 542 (543) (Cal), Tarahati v. Gacjdeo Nara-m, 

(1915) AIR 1915 Cal 208 (271) : 27 Ind Gas 294, Arjundas v. Gunendra 
Natli. 

(1884) 7 Mad 555 (556), Venkatamma v. Chcnijalrayapya, 

(1927) AIR 1927 All 120 (120, 121) : 98 Ind Gas 993 : 49 All 178, Sahdeo 
Siyu/h V. Melhu Singh. 

(1919) AIR 1919 Mad 358 (358) : 50 Ind Gas 931, M atharasaypa v. Mulhu. 

2. (1910) 7 Ind Case 481 (483) (Gal), Golap Khan v. Bhnla Nath Marick, 

(1899) 23 Mad 101 (104) : 9 Mad Li Jour 350, Sridharan Stnnayajipad v. 

P uramathan S omayaji pad . 

3. (1920) AIR 1920 Lah 450 (451), Mohaniud v. Jawahar. 

(1918) AIR 1918 Lah 67 (68) : 43 Ind Gas 317 : 1917 Pun Re No. 95, 
Basul Singh v. Shadi, 

4. (1922) AIR 1922 Lah 233 (234) : 2 Lah 1, Unied Ali v. Municipal Com- 

mittee, (Revision converted into appeal — Held there was no sufficient 
cause for extending time.) 
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hat case.^ In similar circumstances the High Court of Madras^ 
observed as follows : — 

** An Appellate Court would ordinarily, no doubt, do well to 
exercise the discretion vested in it by law to excuse the delay 
in the presentation of an appeal, if copies of the lower Court’s 
judgment were made available somehow for the use of the 
Court and of the respondent at a reasonable time before the 
date fixed for the hearing of the appeal, though no copy was 
filed with the appeal memorandum provided that a connected 
appeal had been filed in time.”^ 

See also the undermentioned cases.^ 

32. Failure of Court of Wards to file proceeding, if 
sufficient cause. — Wliere a decree against a ward under the 
superintendence of the Court of Wards was not appealed against by 
the Court of Wards, and after the release of the estate from the 
superintendence of the Court of Wards the ward applied for leave to 
appeal to the Privy Council but after the expiry of the period 
prescribed, it was held that there was no sufficient cause to extend 
the time,^ The Oudh Chief Court observed as follows : — 

“The conclusion at which we arrive is that, inasmuch as the 
Court of Wards had the authority to apply for leave to appeal 
on the applicant’s behalf, as it was their duty to consider 
whether such an appeal Avas for the benefit of their ward, as 
the Court of Wards abstained from applying for leave to appeal, 
and as in addition, and this is the most important point, the 
legal personality of the applicant must be considered as absorbed 
in the personality of the Court of Wards during the period that 
his property remained under their sui)eriDtendence, it cannot be 
said that the applicant had sufficient cause for not making the 
application witliin the period. We thus do not consider that 
the provisions of Section 5 of Act 9 of 1908 can be utilised on 
behalf of the applicant.” 

33. Delay in filing first Court’s judgment copy in second 
appeal, or the copy of the judgment in review. — Where a review 
application is filed, it is not necessary that a copy of the judgment 
reviewed should be filed along wdth the application. But where 


Note 31 

1. (1932) AIR 1932 Pat 349 (349) : 12 Pat 36 : 141 Ind Gas 87, Domi Lai v. 

Bijuy Prasad. 

2. (1916) AIR 1915 Mad 493 (494) ; 25 Ind Gas 28, Avudai Ammai v. Gana- 

pathy Iner. (Delay was not, however, excused, as there was no sub- 
stance in the appeal.) 

3. (1924) AIR 1924 Lah 731 (731) : 82 Ind Gas C09, Khan Muhammad v. 

Mt. Nur Jahan. (Filing copy of order referred to us part of judgment 
after time — Time may be excused if judgment is filed in time.) 

(1922) A 1 B 1922 Lah 93 (93), Lakshmi Pas v. Ishar Das. (Do.) 

Note 32 

1. (1918) AIR 1918 Oudh 1C3 (1C6) : 46 Ind Gas 68, Narendra v. Oudh 
Commercial Bank. 
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Notes 
81—38 


Note 32 


Note 33 
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83—36 
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under the practice of the Court such a copy should be filed, and is 
filed subsequently on requisition by Court, the delay, if any, may be 
excused under Section 5,^ Where in calculating the time for a 
second appeal the time requisite for obtaining a copy of the judgment 
appealed against only is excluded, but under the rules of the High 
Court the memorandum of appeal should be accompanied by a copy 
of the first Court’s judgment also, and a delay is caused in obtaining 
the first Court 8 judgment, the delay may be excused under this 
Section if the party can be said to have acted bona fide} But time 
taken for obtaining copy of a judgment which is not required to bo 
filed, but which was obtained merely for purposes of consultation, is 
not a sufficient cause. ^ 

34. Unforeseen circumstances causing delay. — An unfore. 
seen circumstance which causes delay may be a ‘sufficient cause.” 
And if the party has been reasonably diligent in the prosecution of 
his appeal, the discretion should be exercised in his favour. Where 
the appeal as filed lay to the Commissioner, but the subsequent filing 
of the cross-objection raised questions which made the appeal to the 
Commissioner incompetent and at that time the period of limitation 
for appealing to the District Judge iiad expired, it was held that the 
time should be extended.^ Where, however, the party has not been 
diligent, tlio happening of an unforeseen circumstance at the last 
moment will not be a ground to exercise the discretion in liis favour. 
See Note 8 ante, 

35. Other cases of delay. — See the undermentioned cases.^ 


Note 33 

1. (1935) AIR 1935 Pat 486 (487) : 157 Ind Gas 965, Mahahir Sinuh v. Baldeo 

Sinijh, 

2. (1028) AIR 1928 All 416 (416) ; 115 lud Gas 880, Banlce Lai v. BJwla 

Nath. 

(1936) AIR 1936 Ijah 1007 (1008), Mt. Ghulain Ai&lian Bihi v. Md. Sharif, 
(Delay in getting copy of trial Court’s judgment was excused.) 

(1925) AIR 1925 Rang 844 (346) ; 3 Rang 310 : 90 Ind Gas 910, Mauyig Po 
Aung V. IJ Bya. (Delay was however not excused on other grounds.) 
(1912) 16 Ind Gas 488 (489) (Lah), Bxhi PutU v. J a in ala Devi. (Waiting for 
coi)y of first Court’s judgment required to be filed under rules — Delay 
was excused.) 

(1927) AIR 1927 Lah 92 (92) : 94 Ind Gas 629, Amba Prasad, y. J wala Dat. 

(1926) AIR 1926 Lah 458 (458) : 94 Ind Gas 969 (960) : 7 Lah 447, 
Mt, Bhuri v. Mi. Asghari Beg am, 

(1919) A I R 1919 Lah 42 (43) : 58 Ind Gas 137 : 1 Lah 83, Bhan Singh v, 
Gokal Chand. (Second Appeal from decree of lower Appellate Court — 
Copy of trial Court’s judgment attached — Time spent in obtaining 
copy of trial Court’s judgment was allowed and time extended.) 

3. (1925) AIR 1925 Rang 361 (362) : 92 Ind Gas 786, Chan ElUam v. Nea 

Thcin Theong. 

Note 34 

1. (1928) AIK 1923 All 170 (171) : 77 Ind Gas 955, Bhagxvan Das v. Mohabbat 
Shah. 

Note 35 

1. (1937) AIR 1937 Lah 691 (692:), Barhat AH v. Municiyal Coynmittee, 
Gujrat. (Copy of judgment and grounds of appeal before first Appellate 
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36. Admission ex parte— Ri^ht of other person to re-open 

it. — Where an appeal or application filed beyond time is admitted 
ex parte after excusing delay, without notice to the opposite party, 
the latter is entitled, at the hearing, to object to the admission and 
the Court can re-open the question and decide whether there is 
sufficient cause for admitting the appeal or application beyond tirne.^ 


Court applied for — Former alone furnished — Copy of grounds again 
applied for and as soon as it was obtained, appeal filed — Delay was 
excused.) 

(1914) AIR 1914 Sind 83 (84) : 8 Sind L R 235 : 28 Ind Cas 82, Karachi 
Trading (Jo. v. Firm Tejhhandaa Jethanand, 

(1927) AIR 1927 Lah 734 (734) : 100 Ind Gas 19, Pir Baksh v. Channan 
Din. (Accidental loss of copy of judgment on the day the appeal was 
to bo filed — Dcday caused thereby — 9’his was sufficient cause.) 

(1928) AIR 1928 Lah 263 (264) : 112 Ind Cas 797, Narsingk JJas v. Secre- 
iarji o f State. (In this case filing of a copy of award was allowed at 
the time of hearing argument — Time was extended under the peculiar 
circumstance of the case — cf. A I R 1928 Lah 216.) 

(1917) AIR 1917 Lah 13 (14) : 42 Ind Cas 54, Mt. Nikki v. (In jar Mai, 
(d filtid a r(iview of a judgment — B filed thereafter a review of the same 
judgment, but after time - — B's review only a counter-blast to A’s — 
Delay was excused.) 

(1916) AIR 1916 Mad 869 (871) : 31 Ind Cas 38, Kyroon Brc v. Adminis- 
iralor (leneral <>/ Madras. (The fact that two of the applicaiits were 
quarrelling between themselves is not sufficient cause to excuse delay 
under Section 5 read with Order 22 Rule 9, Civil Procedures Code.) 

(1883) 1883 Pun Re "No. 145, Mt. Dyakaur v. Mt. Arnraokour . (Time taken 
for translating judgmcint.) 

Note 36 

1. (1917) AIR 1917 P C 179 (180, 181) : 41 Mad 412 : 45 Ind App 25 : 43 Ind 
Cas 493 (P C), K rishnasami Pamkondar v. liamasami Oheitiar. 

(1929) AIR 1929 All 31 (32) : 111 Ind Cas 816, Tiamcharan Jjal v. 

( i }i a foor . 

(1918) A I R 1918 Cal 53 (54) : 45 Ind Cas 725, Istnar Chayidra v. Arjan. 

(1914) AIR 1914 Bom 111 (111) : 38 Bom 613 : 25 Ind Cas 369, Eaoji 
Keshai^ v. Kvishnarao A nandarao. 

(1927) AIR 1927 Bom 445 (44G) : 103 Ind Cas 109 : 28 Cri L Jour 653, 
Niirfiddin ShaiJAi. Adam v. Fnijicror . 

(1901) 1901 Pun L R No. 159, p. 606 (608), Mt. Murad Bibi v. Maiiohar Lai. 

(1915) AIR 1915 Mad 534 (534) : 25 Ind Cas 746, MalU lieddi v. 
Peddakka. 

(1920) A I R 1920 Mad 320 (320) : 60 Ind Cas 212, Krishnaswamy v. 
Yeerayya. 

(1923) A I R 1923 Mad 482 (4 83): 72 Ind Cas 308, Sundaram Iyer v. 
M uthuramalinga Sethuyathi. 

(1936) AIR 1936 Mad 600 (602) : 165 Ind Cas 471, Bajammal v. J'artha- 
saraihy I yen gar . 

(1936) AIR 1936 Oudh 9 (11) : 158 Ind Gas 19, Gaya Charan v. Jagan^ 
nath. 

(1875-77) 1 All 34 (37) (P B). Dubey Sakai v. Ganeshi. 

(1881) 1881 All W N 88 (88), Milter Sen v. Barekullah. 

(1887) 9 All 11 (16) : 1886 All W N 245, Hussaini Bcgam v. Gollector of 
Musa ffar nagar . 

(1886) 9 Mad 450 (461), V enkatarayadu v. Nagadu. 

(1886) 13 Cal 78 (79), Moshaullah v. Ahmedullah. 

(1890) 14 Bom 694 (596, 597), Mulna Amad v. Krishnaji Ganesh. 

(1913) 20 Ind Cas 513 (515) (Cal), Band Bahadur Singh v. Deo Narain 
Prasad. 

(1912) 16 Ind Cas 407 (408) : 40 Cal 259, Bhismadev Das v. Sita Nath Boy. 


Section 5 
Note 36 
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Seotion 5 The leading case on the point is Krishnasami v. Bamasami,^ 
Note 36 where their Lordships of the Privy Council observed as follows 

“It has been argued that the admission of the appeal by 
Sankaran Nair, J., was final, and that the Division Bench had 
no jurisdiction at the hearing of the appeal to re-consider the 
question whether the delay was excusable. But this order of 
admission was made not only in the absence of Earnasamy 
Chettiar, the contesting respondent, but without notice to him. 
And yet in terms it purported to deprive him of a valuable 
right, for it put in peril the finality of the decision in his favour, 
so that to preclude him from questioning its propriety w^ould 
amount to a denial of justice. It must, therefore, in common 
fairness be regarded as a tacit term of an order like the present 
that, though unqualified in expression, it should be open to 
re-consideration at the instance of the party prejudicially 
affected ; and this view is sanctioned by the practice of the 
Courts in India.” 

It was held in the undermentioned case^ that where an appeal 
is admitted ex parte, the respondent cannot wait till the hearing, 
but must apply by motion as early as possible to set aside the order. 
This view was however dissented from in a later ease of the High 
Court of Madras'* as being opposed to the decision of the Privy 
Council in Krishruifiamt s cat^e? But where at the hearing of the 
appeal the respondent did not object to the ex parte admission, 
the High Court will refuse to interfere in revision.^ 

As regards the practice itself of admitting such appeals or 
applications ex parte, their Lordships said in Krishnasami' s 
^ase^ : — 

“But wdiile this procedure may have the sanction of usage, 
it is manifestly open to grave objection. It may, as in this case, 
lead to a needless expenditure of money and an unprofitable 
waste of time, and thus create elements of considerable embar- 
rassment when the Court comes to decide on the question of 
delay. Their Lordships, therefore, desire to imi)ress on the 
Courts in India the urgent expediency of adopting, in place of 
this practice, a procedure which will secure at the stage of 
admission the final determination (after due notice to all parties) 
of any question of limitation affecting the competence of the 
appeal.” 

(1922) AIR 1922 Pat 47 (48) : 64 Ind Gas 55, Md, Abdul Kasim v. Chatur^ 
bhuj Sahai. 

(1883) 12 Cal L Rep 54X (645), Nohin Ghunder Roy v. Brojendro Kumar 
Hoy. 

2. (1917) A I E 1917 P 0 lt9 (180, 181) : dl Mad 412 : 45 Ind App 25 : 43 Ind 

Cas 493 (P C). 

3. (1923) A I E 1923 Mad 82 (82) : 70 Ind Cas 827, Murugappa Naiclcef v. 

Thayainynal. 

4. (1936) AIR 1936 Mad COO (602) : 165 Ind Cas 471, Rajammal v. Partha* 

sarathy Iyengar, 

5. (1925) A I B 1925 Oudh 148 (148) ; 80 Ind Cas 617, Bharat v. Basant. 
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This last view was reiterated in the cases noted below.® 

When an appeal or application is presented beyond the pres- 
cribed period of limitation, it has been held by the Privy Council that 
the proper order which a .Judge should endorse upon it would be 
‘'presented for admission on the (date when the memorandum of 
appeal or application was handed into the office of his Court). Let 
notice go to the respondents (date of the order). 

A Court is bound to consider whether there was sufficient 
cause for extending the period of time. Where a review^ is admitted 
without such determination, the order passed is not only irregular 
but possibly without jurisdiction. The entire proceedings must be 
set aside.® 

It was held in the undermentioned case® that where an appeal 
was admitted by the District Judge after time ex parte, and then 
the appeal was transferred to the Subordinate Judge for disposal, 
the latter had no power to re-open the question of sufficient cause at 
the hearing. This view has not boon followed in other cases. 

37. Burden of proof. — In Krishnasami v. Iianiasami 
their Lordships of the Privy Council observed as follows : — 

“ It is the duty of the litigant to know the last day on which 
he can present his appeal, and if through delay on his part it 
becomes necessary for him to ask the Court to exercise in his 
favour the power contained in Section 5 of the Indian Limita- 


0. (1918) AIR 1918 P C 135 (130) : 43 Bom 376 : 46 Ind App 15 ; 52 lud Cas 

897 (P C), Siinderbai v. Ool lector of hchfaum, 

(1930) AIR 1930 All 815 (816) : 128 Ind Cas 753, Naihu Tiarn v. Ganga 
J3ux. 

(1919) AIR 1919 Cal 585 (585) : 46 Ind Cas 480, Guru Gharan Ohose v. 
Kashi Chandra Chose. 

(1920) AIR 1920 Cal 574 (575): 50 Ind Cas 374, Tclcndrajit Uaj Kumar v. 
G'linendrajit. 

(1920) AIR 1920 Pat 280 (281) : 54 Ind Cas 36, Chaturhhuj Sahay v, 
M Ilham 7nad 1 / abib. 

(1925) A I R 1925 Cal 175 (175, 176) : 79 Ind Cas 924, Elahincwaz v. Bises- 
itHir. (Notice should be given to all parties before application is 
allowed.) 

(1932) AIR 1982 Cal 482 (484, 485) : 59 Cal 388 : 138 Ind Cas 043, 
J nandasundari Shaha v. Madhahchandra Mala. (Do.) 

7. (1918) AIR 1918 P C 185 (186) : 43 Bom 376 : 46 Ind App 15 : 52 Ind Cas 

897 (P C), Sunder bai v. Collector of JicUjaiim. 

8. (1921) A I R 1921 All 23 (26) : 43 All 060*: 63 Ind Cas 338, Bhairon 

Ghulani v. Autar Simjh. 

(1930) AIR 1930 All 815 (816) : 128 Ind Cas 753, Nathu Ram v. Ganga 
Bux. (AIR 1915 All 240, Followed.) 

9. (1880) 6 Cal 1 (2) : 3 Shorn L R 81, Jhotee Sahoo v. Omc.sh Ghunder 

Sircar. 

10. (1898) 2 Cal W N 461 (463), Manick Bukandar y. Naihulla Sircar. 

(1890) 14 Bom 694 (596), Mulna Amad v. Krishna ji Oanesh. 

(1898) 21 Mad 228 (230) : 7 Mad L Jour 188, Krishna Bhatta v. Subraya. 
(1897) 1897 All W N 16 (16), Wahid Nur Khan v. llaqdad Khan. 

Note 37 

1. (1917) AIR 1917 P 0 179 (181) : 41 Mad 412 : 45 Ind App 25 : 43 Ind Caa 

493 (P 0). 
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Seotion S 
Notes 
87—38 


Note 38 


tion Act, the burden rests on him of adducing distinct proof of 
the sufficient cause on which he relies. ” 

See also the undermentioned cases.^ 

In the cases cited below ^ it was held that every day’s delay must 
be properly explained. The mere fact that the delay is of one day 
only is not a sufficient explanation. The delay of one day is as 
fatal as a delay of 50 days.** 

38. Exercise of discretion, when binding on appeal. — The 

Appellate Court will not interfere with the discretion exercised by 
the lower Court in admitting or rejecting the application for 
excusing delay, unless it appears that it has not been exercised at 

2. (1923) A I R 1921 All 2S (26) : IS All GGO : G3 Ind Cas 338, Bhairon 
(ilmlam v. fUim An iar Sin(/h, 

(1919) A I R 1919 Cal f>85 (585) : 46 Ind Cas 480, Gurqirharan v. Ka^hi 
Chandra, (Every liti^'arit is expected to know the last day of filing 

!jppe;il.) . 

(1932) A I K 1932 C;,I 5S9 (.990) : 59 Cal 781 : 140 Ind Cas 002, Surendra 

M(dian V. ]\I ohrnd ra Nath. 

(1933) A T R 1933 Cal. 0.81 (082) : 140 Ind Ca.s 45 : 14 Lab 056, Kanhya 
La! V. j!o,!dr<) J'as. (Apfxial filed beyond time — Appellant has to 
sliovv siifiicioiit cause for delay.) 

(193('.) A I R 193f; Sind 1G9 (170) : 30 Sind Xj R 242 : 105 Ind Cas 91, TeJ> 
ynal JUunfirandaH v. M nrad, 

(1931) A 1 K 1931 Sind .58 (.59) ; 24 Sind L R 415 : 132 Ind Cas 473, 

Mau i lioo'ni.al v. Jiitn Sardar Khatun. 

8. (1901) 25 Afad IGG (180) : 11 Alad 1 j .lour 406, Kichilappa NaieJeer v. 
lUi'ina >1 uja. rn Pi Jlai. 

(1909) 1 Ind Cas 73 (7r>) (Alad), Krifihyiafianri Panikondar v. Pama- 
sami Ohettiar. (25 Alad IGG (180) Followed.) 

4. (1917) AIR 1917 Sind 52 (53) : 88 Ind Cas 4G4 : 10 Sind L R 105, Tola 
Pain V. Jaff erK ha.n. 

Note 38 


la. (1916) AIR 191G All 290 (297) : 33 Ind Caa 54G, M'aqhul Ahmed v. Murla. 
(1923) AIR 1923 All 455 (4.56) : 45 All 432 : 74 Ind Cas 1039, Ahmed 
Hussain v. M uUanrmad Pasih^ullah, 

(192G) AIR 1920 All 111 (112) : 89 Ind Cas 95G, Megh Barari Singh v. 
Pama Das. 


(1926) AIR 1926 All 252 (253) : 91 Ind Cas 865, Barn Bup v. Naik Bam. 
(1929) AIR 1929 All 31 (32) : 111 Ind Cas 816, Ram Charan v. G fiafoor. 

(1930) A 1 R 1930 All 131 (132) : 123 Ind Cas 824, Chatur Prasad v. BaiP 
nath Prasad. 


(1926) 

(1904) 

(1903) 

(1867) 

(1867) 

(1866) 


) A I R 1928 Bom 64 (65) : 52 Bom 164 : 108 Ind Cas 26 : 29 Cri L 
Jour 315, Jiaga l)fvji J'atil v. JBmper or . 

I 92 Ind Cas 724 (725) (Mad), Komarasami v. Sundar Mtidaliar . 

\ 26 All 327 (328) : 1904 All W N 23, Hamid AU v. Gayadm. 

2,> All 71 (73) : 1902 All W N 203, Tulsa Kumocur v. Gajraj Singh, 

7 Sufeh W R 837 (337), Raj Gooniar Boy v. Shaikh Mahomed Wais. 

7 Suth R 296 (297), Boghoonath Singh v. Boy Mohan Lai Mitter, 
6 Suth E 100 (lOO), Bakhal Doss Mnokerjee v. Banee Shurno 
Moyer . (Case under Section 377 of the Civil Procedure Code, 1859.) 

31 Bom 33 (36) : . 8 Bom E R 858, Bhimrao Banirao Desai v, 
Ayyappa \ellappa. 

6 Bom 304 (307, 309), lianchodji v. Lallu. 

n ^ Hihal Chand v. Jai 

Dayal Munni Lai. 

14 Ind Cas 59 (60) (All), Bikram Singh v, Narain, (Second appeal.) 
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all or on judicial principles.^ Where the lower Court held that Section 8 
there is no general rule applicable for exercise of discretion under Note 88 
this Section, when in fact general rules of guidance in such matters 
had been laid down in various decisions of the High Court, the 
Privy Council interfered with order of the Court and sot it aside.*^ 

{1916) AIK 1916 Pat 317 (318) : 35 Ind Cas 888 : 1 Pat L Jour 485, Debi 
Gharan Lai v. Mehdi Hussain. 

(1896) 11 C P L R 3 (4), Gopal Modi Bania v. Mt. Oan(fa Bania. 

(1917) AIR 1917 Lah 463 (464) ; 36 Ind Oas 614 : 1916 Pun Re No. 92, 

Hardhan v. Barn Ghand. (Refusal by lower Court to excuse delay — 

Chief Court will not interfere.) 

(1916) AIR 1916 Lah 202 (203) : 33 Ind Cas 808, Asam. Ali v. Akhtar 
Hussain. (Discretional-}^ ijower given to Courts by Section 5 should 
he interfered with in exceptional cases only.) 

(1916) A I R 1916 Lah 146 (148) : 35 Ind Cas 67 : 1916 Pun Re No. 88, Asa 
Bam V. BudJiu Mai, 

(1922) AIR 1922 Lah 170 (171) : 69 Ind Cas 895, Municipal Cnirmiittee, 

Chiniot V. Bashi Bam. 

(1926) AIR 1926 Lah 542 (543) : 95 Ind Cas 565, Bur Sin[/h v. Firm 
Jodha Bam. Jfannu Bam. 

(1937) AIR 1937 Lah 767 (769), Mangal Bam v. Sat Ben. 

(1885) 1885 Pun Re No. 106, Joti Pershad v. Ghunnilal. 

1. (1917) A I R 1917 P C 179 (181) : 41 Mad 412 : 45 Ind App 25 : 43 Ind Cas 

498 (P C), Krislmasami J'anikondar v. Bamasanii Ghettiar, 

(1931) AIR 1931 All 28 (28) : 130 Ind Cas 840, Bania Shanlar v. JanU 
Prasad. 

(1933) A I R 1933 All 294 (295) : 144 Ind Cas 133, Badri Prasad v. Awjid 
Ali. 

(1902) 25 Mad 160 (180, 181) : 11 Mad L Jour 406, Kichilappa Naicher v. 

Hamanujam l^illai. (Discretion exercised on wrong principles — 

Appeal lies.) 

(1885) 1885 Bom P J 152, Kamlahai v. Mahomed Sahib. (Total disregard 
of ground for extension.) 

(1873) 10 Bom II ( ’ R 397 (398), Surhhai Dayalji v. Bayhunathji, (Time 
extended without any material.) 

(1899) 23 Bom 513 (518), Parvafi v. Ganpati Bohdaji. 

(1885) 9 Bom 452 (454), Raf/hunath Gopal v. Nilu Nathaji. (Reasons not 
given for refusing to excuse delay.) 

(1935) 153 Ind Cas 259 (259) (Lah), Kha:cana M al-Bhayat Bam v. Manyat 
Bam. 

(1930) 123 Ind Caa 83 (83, 84) (Lah), The Bistricl Board, Sargodha v. 

Shamas Bin. 

(1919) AIR 1919 Pat 503 (505) : 4 Pat L Jour 381 : 52 Ind Caa 225, Jahar 
Mai v. Q. M. Pritchard. 

(1922) AIR 1922 Pat 47 (48) : 64 Ind Cas 55 : 6 Pat L Jour 444, Md. 

Abdul Kasim v. Ghaturhhuj Sahai. (No discretion exorcised at all.) 

(1926) AIR 1926 Cal 677 (679) : 92 Ind Cas 1031, Bamdhani Muchi v. 

Khalcshardas Tati. 

(1900-1902) 1 Low Bur Rul 313 (315), Maung Po Lu v. Maung Kyin. 

(1876) 1 All 250 (251), Kaibuhiissa Bihi v. Kulsum Bibi. 

(1887) 9 All 244 (246) : 1887 All W N 29, Fatima Begam v. Hansi. 

(1922) AIR 1922 Lah 266 (266) : 66 Ind Cas 270, Khairati v. Umar Din. 

(1926) AIR 1926 Lah 445 (446) ; 94 Ind Oas 396, Bachinl Singh v. 

Harnani Singh. 

(1936) AIR 1936 Lah 742 (743) : 166 Ind Cas 698, Ladha Mal-Bishen Das 
Y. Nadar. 

(1876) 1876 Pun Re No. 114, Hyat v. Rahimuddin. 

(1886) 1886 Pun Re No. 92. Gharib v. Pnklomal. 

2. (a917) AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 r 1917 Pun Re 

No. 104 ; 42 Ind Cas 48 (P C), Brij Indar Singh v. Lala Kanshi 
Bam, 
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[See also (1921) 02 Ind Cas 957 (958) (Cal), Sin. Thakainani Dasi v. 
P'itamhar Bhuiya. 

(1923) AIK 1923 All 455 (45G) : 45 All 432 : 74 Ind Cas 1039, Ahmed 
H usain v. Muhanimad F asihullah. (AIR 1917 P O 15G 
Followed.)] 

3. (1914) AIR 1914 All 521 (523) : 25 Ind Cas 30, T>eivan v. BtiddJm, 

(1916) AIR 1915 All 240 (241) : 29 Ind Cas 975, Janki Prasad v. Para- 

ineshirar Din. 

(1918) AIR 1918 Lah 39G (397) : 42 Ind Cas 343 : 1917 Pun Re No. 77, 
Nand Sinyh v. GuUi. 

(1930) AIR 1930 Lah 10G8 (1069) : 122 Ind Cas 575, Muhammad Iqbal v. 
Labka Mai. (No proper thought given by the lower Court to the 
cause of presenting ai)peal out of time — High Court interfered with 
discretion and extended time.) 

(1933) AIR 1933 Lah 260 (261) : 145 Ind Cas 153, Dhara Singh v. 
Abdullah . 

3a. (1889) 12 All 57 (GO) : 1889 All W N 197, Munro v. The Gaionpore Muriici- 
pal Board. 

4. See cases in Foot-Note (1). 

\_Sce also (1917) AIR 1917 Low Bur 90 (91) : 38 Ind Cas 575, Ma 
Hla Dun v. Maung Shtoe Ya. 

(193G) AIR 1936 Sind 169 (170) : 165 Ind Cas 91 : 30 Sind L R 242, 
Tejumal Bhawandas v. Murad. 

(1929) AIR 1929 Nag 8 (10) : 114 Ind Cas 612, Shrikisan v. Secre- 
iary of State. (Exercise of discretion in a judicially unsound 
manner without proper materials to support its decision.) 

(1917) A I R 1917 Low Bur 74 (75) : 8 Low Bur Rul 666 : 37 Ind Cas 
815, Ma M.ai Gale v. Maung Tun Win. 

(1900) 3 Oudh Cas 37 (41), Kanhaya Lai v. Bashir Ah^natd. 

(1904) 26 All 329 (331) : 1904 AU ‘w N 24, Qirioarlal v. Lakshmi 
Narain. (Lower Appellate Court acting upon a ruling of the 
High Court in which the question of the application of 
Section 5 was not considered at all, and not considering the 
Section itself.)] 

6. (1932) AIR 1932 Lah 183 (185) : 135 Ind Cas 221, KansUi Bam Munshi 
Bam V. Raman Mai Govind Bam, 

Note 89 

1. (1914) AIR 1914 Mad 149 (149) : 24 Ind Gas 872, Thahdapithapani v. 

Ghinnathal. 

2. (1936) AIR 1936 Pesh 97 (99) : 162 Ind Cas 416, Bundhelkhand 0., 

Agency v. Peoples Bank of Northern India Ltd,, Lahore* 
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Similarly, when the Court does not apply its mind to consider the 
explanation for the delay,^ or has acted illegally in admitting the 
application,^®* or the discretion is exercised in an arbitrary or fanciful 
manner, or upon a ground which is not material, the Appellate Court 
would interfere.^ It has been held in the undermentioned case® 
that the question whether the facts and circumstances constitute 
sufficient cause is one of law and not of fact and can be raised in 
second appeal. 

39. Order under Section 5, if open to revision. — An order 
refusing, in the exercise of its jurisdiction, to excuse delay in presen- 
tation of an appeal is not open to revision even for the purposes of 
showing that the appeal was not really time-barred.^ When an 
order has been passed by the lower Court in exercise of its discre- 
tion allowing or refusing an application to extend time, it cannot be 
interfered with in revision.^ But where the Court has come to its 
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conclusion on no evidence and has omitted to consider whether there 
was sufficient cause for delay in presentation, it acts with materia 
irregularity in the exercise of its jurisdiction and the High Court 
will "interfere.^ So also where the Court rejects the appeal as beyond 
time without investigating the matter as to the allegation of illness 
set up by the appellant as the reason why the appeal had not been 
preferred within time, i. e. without regard to Section 5 at all, it is 
a wrong and illegal exercise of jurisdiction and the High Court will 
interfere in revision.'"^^ 

It is not the practice of the Patna High Court to interfere 
in revision in the exercise of discretion by the lower Court under 
Section 5, even when the exercise of that discretion is founded on 
a mistaken view of the law.^ 

40. Question of exercising discretion, when arises. — The 

question of extending time under this Section arises only when the 
appeal or application in respect of which the delay is to be excused is 
filed. The parties are not entitled to invite the Court to decide the 
question of limitation before they actually file their proceeding.^ 
Similarly, the question will not arise until the period of limitation has 
actually exinred,^ or until the computation of time has been made.^ 
Where a motion to present an appeal in forma pauperis was rejected 
on the ground of limitation and thereafter an application for extend- 
ing time under Section 5 was presented, it was held that as there 

(1922) AIR 1922 Mad 193 (193) : 68 Ind Gas 910, Pcrumal Mooi^an v. 
V cnkaiachariar . 

(1869) 11 Suth W R 56 (57) : 2 Bcng DRAG 181, Anjoonnissa Bibee v, 
Surjo Kant Acharjee, (Revision under Glause 15 of the Gharbcr.) 
(1930) AIR 1930 Cal 426 (428) : 126 Ind Gas 781, J^ianada Prosad v. 

Falkner. 

(1884) 7 Mad 584 (586), V asti Deva v. Ghinnasami. 

(1914) AIR 1914 Mad 149 (149) : 24 Ind Gas 872, T handayiUhapani v. 
Chinnathal. 

(1914) AIR 1914 Nag GO (62) : 10 Nag L R 139 : 26 Ind Gas 819, RaghiL v. 
Madhgia. 

(1870) 13 Suth W R 439 (440) ; 5 Beng L R 316, Asrafa?inissa Begam v. 
Enayet Hosseiji, 

(1925) AIR 1925 Oudh 148 (149) : 80 Ind Gas 617, Bharat v. Basant, 

3. (1928) AIR 1923 Mad 503 (504) : 72 Ind Gas 137, Gopalasamy Ayyar v. 

liamachandra Ayyar. 

(1925) AIR 1925 Mad 494 (496) : 86 Ind Gas 905, Subharaya v. Govinda^ 
sidnmi. 

3a.(1888) 1888 All W N 126 (126), Narain Dai v. Shamli Prasad. 

[See also (1885) 7 All 345 (352) : 1885 All W N 73, Har Prasad v. 
Jafar Alt.’] 

4. (1937) AIR 1937 Pat 628 (530) : 171 Ind Gas 700, Thakur Singh v. Dina^ 

nath Sah. 

Note 40 

1. (1926) 4, 1 R 1926 All 655 (557): 95 Ind Cas 959, Bam Suijhar Bai v. 

Dharam Raj Singh. 

2. (1934) A I R 1934 Nag 146 (146) : 149 Ind Cas 956 : 30 Nag L R 294, Model 

Mills Ltd. V. Hiralal Ram OopaL 

3. tl890) 12 All 461 (491) : 1890 All W N 149 (F B), Bechi v. Ahsan-ullah- 

Khan. 
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was no application for leave to appeal i)ending, tlie,applicatiotnxnder 
Section 5 could not 

41. Order under Section 6 must ^ive reasons. — A Qourfc 
passing an order on an application for extending time under Sections 
rpust give its reasons for the conclusion, so as to enable an Appellate 
Court to see whether it has properly arrived at its conclusions.^ In 
the undermentioned case,^ wdiere the lower Court had accepted a copy 
of the decree after the expiry of the prescribed period being satisfied 
on an affidavit by the party as to the delay in filing it, it was held 
that the Court must be taken to have exercised its discretion under 
this Section and excused the delay. 

42. Valuation of application under Section 5. — Under the 
Allahabad High Court Eules, an application under Section 5 should 
he specifically valued and if such valuation is less than 200 Rupees, 
a single Judge can hear the application.^ 

43. Formal application, if necessary. — Where the appellant 

did not implead certain persons not mentioned in the decree as 
parties, but on the decree being subsequently amended by the 
addition of new persons the appellant got them added in the appeal, 
but after the expiry of the limitation from the date of the original 
decree, and the appeal was dismissed by the District Judge on the 
ground that no formal application under Section 5 was made for 
excusing the delay, it was held by the High Court of Allahabad that 
the District Judge should not have dismissed the appeal.^ In the 
undermentioned case*^ it was held that where a petition was filed 
out of time, it must show^^ on the face of it the reason for the delay 

,...< 4 .. 

' 4. (1933) AIR 1933 All 308 (309) : 144 Ind Cas 79, Mt. Shahzadi BeQam v. 
Alaldi Naik, 

Note 41 ^ 

1. (1929) AIR 1929 All 101 (101) : 112 Ind Cas 246, Gaya Prasad v. Ham. 

Saric'p, 

(1883) 1883 Pun Rd No. 4, Sardarni Paj Kaur v. Nahal Singh. (Appeal 
presented after time — Reason for allowing extension on ground of 
sufiicient cause should be recorded.) 

(1872-92) 1872-92 Row Bur Rul 500 (501), Maung Kyauk Lon v. Mating 
Shwe. 

(1932) AIR 1932 Cal 482 (484) : 59 Cal 388 : 138 Ind Cas 648, Jnanada-- 
sundari Shaha v. Madhahchandra Mala. 

(1926) AIR 1926 Cal 1105 (1106) : 98 Ind Cas 748, Adarpriya Choudhrani 
V. Ramprotap Agartvalla. 

(1920) A I R 1920 Pat 280 (281): 64 Ind Cas 36, Chaturbhuj Sahay v. 
Muhammad JJahih. 

2. (1897) 1897 All W N 15 (16), Wahid Nur Khan v. Hagdad Khan. 

Note 42 

1. (1936) AIR 1936 All 189 (140) : 160 Ind Cas 876, Durga v. Lakhpat Rai. 

Note 43 

1. (1936) AIR 1936 All 666 (667, 668) : 164 Ind Oas 1066, Mt. Kulsoomun^ 

nissa v. Noor Mohammad. 

2. (1926) AIR 1926 Pat 78 (75) : 4 Pat 766 ; 92 Ind Cas 179> Laure^H^iS 

Ekka V, Vukhi Koeri. . 
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and there must further be an express prayer for condonation of the 
delay under Section 5^ 

44. Order under Section 5, if ‘judgment* within the mean- 

ing of the Letters Patent. — Where the Court allows the appeal or 
application to be filed beyond time, as a matter of concession or 
indulgence, it is not really deciding the rights of the parties nor 
adjudicating upon their rights and liabilities. It is therefore not a 
‘judgment' within the meaning of the Letters Patent.^ 

45. Order under Section S, whether one “passed on 
appeal.” — An order dismissing an appeal as barred after refusing 
an application to extend time under Section 6 is an order “passed on 
appeal” within Section 109 (a) of the Civil Procedure Code.^ An 
order extending the time under Section 5 and admitting the appeal 
is not a “final order” within the meaning of Section 109 of the 
Civil Procedure Code.^ An order admitting an appeal by excusing 
delay is not adjudicating an ‘appeal*.® 

An order dismissing an appeal as too late is a decree open to 
appeal.^ 

46. Section 5 and Madras High Court Original Side 
Rules, Rule 356. — A single Judge of the High Court sitting in the 
admission Court is competent to excuse delay in the presentation of 
an appeal under Section 5, whether the appeal is against a decree 
passed on the Original Side or is from the decree of a mofussil 
Court. ^ 
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Note 44 

X. (1935) AIR 1935 All 620 (624) : 157 Ind Gas 347 : 57 All 983 (P B) 
Mt. Shahzadi Begam v. Alakh Nath, 

(1929) AIR 1929 Cal 214 (216) : 56 Cal 135 : 114 Ind Gas 88 (F B), Brnjo 
Go'pal Bay v. Amar Chandra, 

(1930) AIR 1936 Mad 387 (388) : 59 Mad 656 : 161 Ind Cas 416, AnatUha- 
narayana Iyer v. Rarichan, 

Note 45 

1. (1921) AIR 1921 Cal 415 (416) : 62 Ind Cas 216, Promoth Nath Roy v. 

W. A, Lee, 

(1912) 16 Ind Cas 486 (486) (Mad), Krishnasami v. Ramasanii Chettiar. 
(Assumed.) 

(1926) AIR 1926 Pat 102 (102) : 90 Ind Cas 723, Pereira v. East Indian 
Railway, (Order refusing extension would amount to a “ final 
order.”) 

[But see (1908) 32 Bom 108 (109) : 9 Bom L R 566, Karsayulas 
Dharamsey v. Gayiyahai, (Case under the old Code of Civil 
Procedure — Such an order is not one “passed on appeal” with- 
in Section 595 of the Code of 1882.) 

(1936) AIR 1936 Oudh 110 (112) : 159 Ind Cas 483 : 11 Luck 599, 
Mt, Karim J ehan Beyarn v. Girdhari Lai.'] 

2. (1926) AIR 1926 Pat 102 (102) : 90 Ind Cas 723, Pereira v. E. I, Railway. 
8. (1918) 21 Ind Cas 96 (98) (Mad), Ruthna Oramany v. Veerahudra Iyer. 

4. (1885) 9 Bom 452 (453), Raghunath Gopal v. Niltc Nathaji. 

Note 46 

1. (1913) 21 Ind Cas 96 (98) (Mad), Ruthna Oramany v. Veerahudra Iyer. 

Lim, 21 



322 Extension op peeiod on showing sotficibnt cause 


Beotion S 
Note 47 


Section 6 


47. Appeal on behalf of or against dead person. — Where 
an appeal was filed on behalf of a dead person and subsequently his 
legal representatives applied to continue the appeal, the Court treat- 
ed the application as an appeal by the representatives themselves 
and excused the delay under this Section.^ Where an appeal is filed 
against a dead person under a bona fide mistake and if the time 
expires before the representatives are brought on record, the time 
may bo extended under Section 5.“ 

0.* Wherea person entitled to institute a 
suit or make an application for the 
Legal disability, execution of a decree is, at the time 

from which the period of limitation is to be reckoned, 
a minor, or insane, or an idiot, he may institute the 

* Act of 1877 — Section 7. 

7. If a person entitled to institute a suit or make an application be, at the 
time from which the period of limitation i.s to be reckoned, 
Legal disabilitn. a minor, or insane, or an idiot, he may institute the suit 
or make the application within the same period after the 
disability has ceased, as would otherwise have been allowed from the time 
prescribed therefor in the third column of the second Schedule hereto annexed. 

When he is, at the time from which the period of limitation is to be 
reckoned, affected by two such disabilities, or when, before 
Dmihle and sue- his disability has ceased, he is affected by another dis- 
cessive disahilifics. ability, he may imstitute the suit or make the application 
within the same period after both disabilities have ceased, 
as would otherwise have been allowed from tlie time so prescribed. 

When his disability continues uj) to his death, his legal representative may 
institute the suit or make the application within the same period after the death 
as would otherwise have been allowed from thf3 time so x)rescribed. 

W4ien such representative is at the date of the 
Disability of re- death affected by any such disability, the rules cou- 
presentative. tained in the first two i)aragraphs of this Section shall, 

apply. 

Illustrations. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He attains majority four years after such accruer. He may institute his suit at 
any time within three years from the date of his attaining majority. 

• ♦♦**•* 

(c) A right to sue accrues to Z during his minority. After the accruer, but 
while Z is still a minor, he becomes insane. Time runs against Z from the date 
when his insanity and minority cease. 

(d) A right to sue accrues to X during his minority. X dies before attain- 
ing majority and is succeeded by T, his minor son. Time runs against Y from 
the date of his attaining majority. 


Note 

1. (1908) 18 Mad L Jour 461 (461), Subbar ayadu v. Lingayya. 

2. (1936) A I R 1936 Pesh 192 (193) : 165 Ind Cas 201, Mubarak Shah v. 

Acharaj Ram. 



PiSABILITY XO SUB ON GEOUND OP MINOKITY, ETC. 323 

suit or make the application within the same period 
after the disability has ceased, as would otherwise 
have been allowed from the time prescribed therefor 
in the third column of the first schedule. 

( 3 ) Where such person is, at the time from 
which the period of limitation is to be reckoned, 
affected by two such disabilities, or where, before 
his disability has ceased, he is affected by another 
disability, he may institute the suit or make the 
application within the same period, after both dis- 
abilities have ceased, as would otherwise have been 
allowed from the time so prescribed. 

( 3 ) Where the disability continues up to the 
death of such person, his legal representative may 

Act of 1871 — Section 7. 

7. If a person entitled to sue be, at the time 
Legal disahiliiy, the right to sue accrued, a minor, or insane, or an 
idiot, 

he may institute the suit within the same period after the disability has 
ceased, or {when he is at the time of the accrual affected by two disabilities) after 
both disabilities have ceased, as would otherwise have been allowed from the 
time prescribed therefor in the third column of the second Schedule hereto 
annexed. 

When this disability continues up to his death, his representative in interest 
may institute the suit within the same i^eriod after the death as would otherwise 
have been allowed from the time prescribed therefor in the third column of the 
same Schedule. 

IlVu&tralions. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He comes of age four years after the accrual of the right. He may institute his 
suit at any time within three years from the date of his coming of age. 


Act of 1859 — Sections 11 and 12. 

11, If, at the time when the right to bring an action first accrues, the 
person to whom the right accrues is under a legal dis- 
Gomimtation of ability, the action may be brought by such person or his 
period of limitation representative within the same time after the disability 
in case of legal dis- shall have ceased as would otherwise have been allowed 
ability. from the time when the cause of action accrued, unless 

such time shall exceed the period of three years, in which 
case the suit shall be commenced within throe years from the time when the 
disability ceased; but if, at the time when the cause of aotioii accrues to any 
person, ho is not under a legal di.sability, no time shall be allowed on account of 
any subsequent disability of such person or of the legal disability of any person 
claiming through him. 

12. The following persons shall bo deemed to be 
What persons to he under legal disability within the meaning of the last 
deemed to he under preceding Section — Married women in cases to be decided 
legal disability, by £lnglish law, minors, idiots, and lunatics. 


Section 6 
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Seotion 6 


institute the suit or make the application within the 
same period after the death as would otherwise have 
been allowed from the time so prescribed. 

(4) Where such representative is at the date of 
the death affected by any such disability, the rules 
contained in sub-sections (1) and (2) shall apply. 

Illustrations. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He attains majority four years after such accruer. He may institute his suit at 
any time within three years from the date of his attaining majority. 

(b) A right to sue accrues to Z during his minority. After the accruer, but 
while Z is still a minor, he becomes insane. Time runs against Z from the date 
when his insanity and minority cease. 

(c) k right to sue accrues to X during his minority. X dies before attaining 
majority, and is succeeded by F, his minor son. Time runs against Y from the 
date of his attaining majority. 

Synopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. Belative scope of Sections 6 and 17. 

4. Retrospective effect of Seotion. 

8. “ Person. ” 

6. Whether Seotion applies to incorporated body. 

7. Whether Section applies to an unincorporated body or 

to a number of persons collectively. 

8. " Person entitled to institute a suit or make an applica- 

tion. ” 

9. Suit, meaning of. 

10. “ Disability. ” 

11. Disability and incapacity. 

12. “ Reckoned. ” 

13. Proceedings to which Seotion applies. 

14. Section applies only to the person entitled to sue or 

apply for execution at the commencement of limitation. 

15. Disability must exist at the time from which period of 

limitation is to be reckoned. 

16. Suit by after-born member of Hindu joint family to set 

aside alienation of joint family property. 

17. Suit by Hindu reversioner to set aside alienation or 

adoption by widow. 

18. Suit by reversioner under Punjab Customary Law to set 

aside alienation of ancestral property by collateral. 
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19. Suit by reversioneF or adopted son snoceeding to an 

estate after a Hindu widow. 

20. Applicability of Section to periods fixed by special or 

local Acts. 

21. Applicability of Section to period of 12 years fixed by 

Action 48 of the Civil Procedure Code. 

22. Period fixed by Court cannot be extended under this 

Section. 

23. Disabilities to which Section applies. 

24. Minor. 

25. Section, whether applies to child in womb. 

26. Whether minority negatives knowledge. 

27. “ Insane. ” 

28. “ Idiot. ” 

29. Onus of proof and evidence as to disability. 

30. Suit on behalf of Hindu idol. 

31. “ Within the same period after the disability has 

ceased. ” 

32. Section does not prevent running of limitation against 

person under disability. 

33. Privilege under Section is not confined to proceedings 

instituted after the cessation of disability. 

34. Acquisition of prescriptive title against person under 

disability. 

35. Effect of existence of guardian for person under dis- 

ability. 

36. Estate of minor under management of Court of Wards. 

37. Appointment of administrator to estate of person under 

disability. 

38. Estate of minor in hands of executor. 

39. Appointment of receiver to estate of person under dis- 

ability. 

40. Whether extension of time under the Section can be 

claimed by assignee from person under disability. 

41. Whether period extended under this Section is period 

“prescribed ’’ for suit or application. 

42. Clause (3) : Death of person under disability. 

43. “ Legal representative. ” 

44. Clause (4) ; Minority or other disability of legal repre- 

sentative. 


Section 6 



326 Disability to sub on gkound ob minority, etc. 


Seotion 6 
Note! 


Notel 


Other Topics 


Accrual of cause of action ... ... ... See Notes 14, 15 

Acknowledgment when creditor is minor ... ... See Notes 14, 16 

Age — Determination of ... See Note 24, Pt. 4 *, Note 25, Pt. 1 ; Note 29 P-N (5) 
Applications in pending suits ... ... See Note 13 F-N (14) 

Computation of period ... ... ... ... See Note 31, Pt. 1 

Disability — Whether confers exemption apart from statute ... See Note 20, 

Pts, 6. 8 

Litigant should plead disability 

Mental weakness on account of injuries is not insanity 
Privilege under Section ia personal ... 

Restitution application— Section applicable 
Section does not apply to appeals 
Section not applicable to persons collectively 


See Note 29, Pts. 3, 4 
... See Note 27, Pt. 2 
See Notes 2, 16, 32, 40 
... See Note IS, Pt, 11 
... See Note 13, Pt. 3 
See Notes 7, 8 


Sections 6 to 8 — Supplementary to each other and not mutually 


exclusive 

Section 8, an exception to Ss. G and 7 
Suit during disability not barred 


See Note 2, Pt. 2 
See Note 2 
See Note 3 


1. Legislative changes. — This Section corresponds to Sec- 
tion 7 in the Acts of 1877 and 1871 and to Section 11 in the Act of 
1859. The changes made in the Section in the various Acts may be 
reviewed under the following heads : 

7. WJw are to he treated as 'persons under legal disahility : 

Under the Act of 1859 (Section 12), married women in cases to 
be decided under the English law were also persons under legal 
disability in addition to minors, lunatics and idiots. Married 
women were removed from the category of persons under dis- 
ability in tlie lat(3r Acts. (See Note 23.) 

2. Point of time at icliicli disahility should exist : 

The present Section and the corresponding Section (Section 7) 
of the Act of 1877 make this the time from which the period 
of limitation is to be reckoned. But, under the Acts of 1859 
and 1871, it was the time when the right to sue accrued, (See 
Note 15.) 

3. Proceedings to vdiicJi Section ajyjdies : 

The Acts of 1859 and 1871 applied only to suits. The Act of 
1877 applied to suits as well as applications. But the present 
Section applies to suits and applications for execution, (See 
Note 13.) 

4. Applicability to suits for 2>'^^e-,emption : 

The Acts of 1859 and 1871 applied to suits for pre-emption as 
well as to other suits. Such suits were excluded from the 
operation of the Section in the later Acts. (See Note 13 and 
Section 8.) 

5. Death before cessation of disability : 

The provision as to the death of the person under disability 
before the cessation of his disability did not occur in the Act 
of 1859. 
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C, Simultaneous and successive disabilities : 

The provisions as to these did not occur in the Act of 1859. 

The Act of 1871 introduced the provision as to simultaneous 
disabilities. It was the Act of 1877 that first provided for suc^ 
cessive disabilities as well. 

7. Disability of legal representative in case of death of person 
under disability before the cessation of disability : 

The Acts of 1859 and 1871 did not contain any provision as to 
this. In fact, the Act of 1859 did not provide for the contin- 
gency of a person dying before cessation of his disability. (See 
Note 44.) 

S, Definition of minority : 

The Act of 1871 contained a definition of minority. It said 
that a minor was a person who had not completed his 18th 
year. This definition was omitted in the later Acts. (See 
Note 24.) 

9, Extended period, whether applicable to suit by legal represent 
tative of perso7i under disability : 

Under the Act of 1859, it was provided that in case of the dis- 
ability of the person entitled to sue, he or his representative 
might sue within the extended period. In the later Acts, this 
privilege is confined to the person under disability. (See Note 40.) 

2. Scope of the Section. — The scheme of the Act is that, as a Note 2 
general rule, suits and other proceedings instituted after the lapse of 
the period prescribed by the first Schedule should be barred. But, 
this general rule is subject to the exception that under certain special 
circumstances which have been defined in the body of the Act, a suit 
or other |)rocoeding though instituted after the lapse of the period so 
prescribed should not be time- barred.^ The iirovisions of the Act 
which are thus exceptions to the general rule and enable proceedings 
to be instituted after the lapse of the period prescribed by the first 
Schedule may be classified as follows : — 

1. Where the prescribed period of limitation is not affected but the 

delay in the institution of the proceeding is condoned. (Section 4.) 

2. Where the prescribed period of limitation is not affected but 

the Court is given the discretion to excuse the delay in the 

institution of the proceeding. (Section 5.) 

3. Where the period of limitation is i. e. an additional 

period is given to the litigant. (Sections 6, 7, 19, 20 and 23.) 

4. Where an absolute exemption from the law of limitation is 

given. (Section 10.) 

5. Where a certain period is directed to be excluded in computing 

the period of limitation. (Sections 12 to 16.) 


Section 6 
Notes 
1—2 


Section 6 — Note 2 

1. See Section 3, ayite. 
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Section 6 6. Where the starting point of limitation is postponed. (Sections 17, 

Note 2 18 and 24.) 

7. Where the running of limitation is suspended for a certain 
period. (Section 9, Proviso.) 

This Section is one of the provisions which extend the period of 
limitation laid down by the first Schedule. (See Notes 31 to 33.) 

The ground on which the extension is. given is the disability of 
the person entitled to sue or apply. But the Section does not con- 
tain the entire law on the subject. It enumerates the kinds of dis- 
ability on account of which limitation will be extended. But, the 
cArcumstances under which and the extent to which limitation will 
be extended on kuch ground are dealt with not only in this Section but 
also in Sections 7 and 8. Thus, the three Sections together constitute 
one unit and are supplementary to each other and not mutually 
exclusive.^ 

The scheme of the Sections is this. This Section lays down 
the general rule in accordance with which the question of limitation 
must be determined in cases where the person entitled to sue or 
apply is under a disability. Section 7 provides a special rule for 
some of these cases and consequently if a case falls within the provi- 
sions of Section 7, the question of limitation must be determined 
in accordance with them and not in accordance wdth this Section.^ 
Section 8 serves as an exception to both Sections 6 and 7 in two 
respects : 

l.It exempts suits for pre-emption from the operation of both the 
Sections. 

2. It provides that Sections 6 and 7 cannot operate so as to extend 
the ordinary period of limitation applicable to a case for 
more than three years from the cessation of disability or the 
death of the person affected thereby. 

The conditions for the applicability of this Section are as 
follows : — 

1. The x)erson entitled to sue or apply must be under a disability. 

2. The disability must be of a person entitled to sue or apply 

at the time from which limitation is to be reckoned. (See 
Note 14.) 

3. The disability must exist at the time from tohich the period of 

limitation is to be reckoned. (See Note 15.) 

4. The disability must be of the kind specified in the Section, viz. 

minority, insanity or idiocy. (See Note 23.) 

2. (1919) AIR 1919 All 209 (210) : 41 All 435 : 49 Ind Oas 990, liati Bam v. 

Nadar, 

3. (1919) AIR 1919 All 209 (210) : 41 All 435 : 49 Ind Oas 990, Bati Bam v. 

Nadar, (Proceeding barred under Section 7 even as against person 
under disability on the ground that a discharge could have been given 
without his concurrence — It cannot be contended that under Section 6 
the person under disability is entitled to extension of time so far as he 
is concerned.) 
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5. The proceeding in question must be a suit^ or an application for Section 5 

the execution of a decree. (See Note 13.) Notes 

6. The period of limitation for the proceeding must be fixed by « « 

the first Schedule. (See Notes 20 to 22.) 

The privilege under the Section is not confined to proceedings 
instituted after the cessation of disability. (See Note 33.) It extends 
also to proceedings instituted on behalf of the person under disability 
during the continuance of the disability. But, the privilege is 
sonal and does not apply to an assignee from the person under 
disability. (See Note 40.) As to whether minority is a general 
principle of exemption from limitation apart from this Section, see 
Note 20. 

3. Relative scope of Sections 6 and 17. — This Section refers Note S 
to cases where a person is under a disability to sue, while Section 17 
refers to cases where there is no person in existence capable of 
suing. Where a cause of action accrues in favour of a person but 
he is, at the time of such accrual, a minor, or insane or an idiot, there 
is a disability to sue. Where a right to sue accrues to the estate of 
a deceased person, but there is no person who is entitled to institute 
a suit in respect of such right to sue, it is a case of there being no 
person capable of suing. In such cases limitation does not begin to 
run at all until there is a person who is capable of suing. ^ This is 
the principle on which Section 17 is based. 

Illustrations, 

1. A owes B money under a bond. The money is payable on 10th 

January 1935. B dies in December 1934 leaving as his legal 
representative 0 who, however, is an alien enemy residing in 
foreign territory at the time the right to sue accrues. Under 
Section 83 of the Civil Procedure Code, C cannot institute a 
suit in the British Indian Courts and is thus incapable of suing. 

Where, however, the incapacity is removed as for instance by G 
coming and residing in British India with the permission of the 
Governor-General in Council, limitation will begin to run under 
Section 17 from the date when the incapacity is removed. 

2. A owes money to B under a bond under which the money is 

payable in January 1935. B dies intestate in December 1934 
and is governed for the purposes of succession by the provisions 
of sub-section 1 of Section 212 of the Succession Act, 1925. 

Under that Section, “ no right to any part of the property of a 
person can be established in a Court of Justice unless letters of 
administration have first been granted by a Court of competent 
jurisdiction."’ Unless, therefore, such letters have first been 
granted to the estate of B, there will be no legal representative 


4. Suits for pre-emption are exempt from the application of the Section — 
See Section 8. 

Note 3 

1. Halsbury’s Laws of England, Vol. 19, pages 63 and 56. 
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capable of suing on the debt, limitation will under Section 17 
begin to run only when such letters are granted to any person. 

It follows from the above that a disability to sue is, in law, 
a very different thing from an incapacity to sue. In the former 
case the starting point of limitation is not postponed but an extended 
period is given on personal grounds. In the latter case the starting 
point of limitation is itself postponed, until there is a person in 
existence capable of suing. It is therefore clear that a person under 
disability cannot, on that ground alone, be considered as being 
incapable of instituting a suit within the meaning of Section 17, 
though it is possible to conceive of a case where a person is incapable 
of suing and is also under a disability, as where a legal representa. 
tive is an alien enemy as w^ell as a minor. 

In Hivett-Carnac v. Goculdas,^ the High Court of Bombay, 
however, expressed the view that a minor legal representative of a 
deceased person must, by virtue of his minority, be considered a 
person incapable of instituting a suit. The facts of the case were as 
follows : A partner in a firm who was a Hindu died intestate 
leaving a minor heir. Four years later, letters of administration to 
the estate of the deceased w^ere granted to the Administrator- 
General of Bombay. Within three years thereafter, the latter filed 
a suit against the other imrtners of the deceased for an account of 
the profits of the partnership and for the share of the deceased in 
such profits. It was contended that under Article 106 of the 
Limitation Act the suit was time- barred as it w^as brought more than 
three years from the date of the dissolution of the partnei’ship, which 
took place on the death of the j)a}'tner for whose estate letters of 
administration had been granted. The contention was overruled and 
it was held that as the minor wars not capable of suing wdthin the 
meaning of Section 17, time must be computed under that Section 
from the date on which the letters of administration were granted to 
the Administrator-General, inasmuch as only then there came into 
existence a legal representative capable of instituting a suit. The 
case went up on appeal to the Privy Council : Bhagicandas v. 
Hive tt -Car nac,^ Their Lordships of the Privy Council confirmed 
the decision of the High Court that the suit was not barred by 
limitation, on the ground that the Administrator-General must be 
■deemed to he suing on behalf of the mifior heir. No reference was 
made to Section 17 or to the views of the High Court on the inter- 
pretation of that Section. If the suit was on behalf of the minor, 
there was clearly no question of its being barred during his minority. 
The reasoning on which the Privy Council judgment is based is 
really inconsistent with the reasoning of the High Court, although 
the actual decision was confirmed. 

It was, however, held in the undermentioned case"** of the 

2. (1890) 20 Bom 15 (44). 

3. (1899) 23 Bom 644 (549) : 26 Ind App 32 : 3 Cal W N 186 : 7 Sar 451 (P C). 

4. (1905) 9 Oai W N 537 (642), Mohit Lai Dutt v. llaj Narain Dutt, 
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Calcutta High Court by Mr. Justice Sale sitting as a single Judge, 
that in view of the confirmation of the decision of the High Court by 
the Privy Council in the case referred to above, their Lordships must 
be deemed to have upheld the view of the High Court that a minor 
is a person who is incapable of instituting a suit within the meaning 
of Section 17. It is submitted that, in view of the discussion above, 
this decision cannot be accepted as correct. The effect of holding 
that a person under disability is necessarily a person incapable of 
instituting a suit within the meaning of Section 17, will be to nullify 
the provisions of Section 6 and Section 8 and of making limitation 
begin to run only from the date when the disability ceases. The 
decision is also inconsistent with several cases where suits were 
brought on a cause of action which had accrued to the estate of 
deceased persons who had died intestate leaving minor heirs and in 
which the question of limitation was determined juirely by reference 
to Section 6 and Section 7 and not to Section 17.^ 

4. Retrospective effect of Section* — The corresponding 
Section of the Act of 1877 (Section 7) applied to all applications, 
whereas the present Section applies only to applications /or 
Hence, where a right to make an application (other than an applica- 
tion for execution) had arisen prior to the coming into force of the 
new Act and had not become time- barred under the provisions of the 
old Act due to the operation of Section 7 of that Act, the question 
would arise as to the retrospective effect of the amendment of the 
Section in the new Act. In other words, the question would be 
whether limitation for the application should be calculated according 
to the amended Section or according to the old Section. The calcu- 
lation of limitation according to the amended Section in such cases 
may lead to either of two results — 

(a) It may cut short the period within which the application can 

be brought. 

(b) It may make the application time- barred. 

In the first case, the effect of the amendment would not he to 
destroy any vested right, the princijde being that there is no vested 
right in a period of limitation. Hence, under the principles dis- 
cussed in the Preamble Note 26, the period of limitation should he 


Section 6 
Notes 
8—4 


Note 4 


6. (1902) 25 Mad 2G (BG), Ahinsa Bibi v. Ahdur Kader Saheb, (Suit for 
account of dissolved partnership by heirs of deceased partner — 
Section 7 applied.) 

(1917) AIR 1917 Mad 197 (198) : 33 Ind Gas 5G4, Bavachutty v. Kunhi 
Pathumma. (Do.) 

(1919) AIR 1919 Bom 78 (79) : 51 Ind Gas 79 : 43 Bom 487, Ghnlam Gnus 
Mia Khot v. Shriram Pandurang, (Mortgage by deceased — Suit for 
redemption by his legal representatives — Section 7 applied.) 

(1929) AIR 1929 All 142 (143): 116 Ind Gas 481, Mohammad Zahur 
Ahsan v. Mt. Maimuna. (Suit for dower by heirs of deceased 
Muhammadan married woman — Section 7 applied.) 
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Section 6 
Note 4 


calculated only in accordance with the amended Section in such cases.^ 

In the second class of cases, the effect of the amended Section, 
if such Section is applied, would be to destroy a right which is in 
existence and enforceable on the date of the coming into force of the 
new Act. But to such cases the principle that where the Legislature 
has indicated its intention that the Act should be retrospective the 
Act should be construed retrospectively, will apply. 

In the case of the Limitation Act of 1908, there are at least two 
indications showing that the Act is intended to operate retrospec- 
tively. The first is that though the Act is passed on the 7th August 
1908, its commencement is postponed to the 1st January 1909, thus 
giving ample notice to those who would be affected by the changes 
made by it to seek their remedies under the old law.^^ The other 
indication is that by Section 30 (now repealed) the Act provided a 
special period of two years from the commencement of the Act in 
the case of suits for which a shorter period has been fixed under the 
new Act than under the old one. 

Hence, even in the case of applications that would be time- 
barred on the date of the coming into force of the new Act, if the 
provisions of such Act w^ere applied, it is only such provisions that 
should be applied and not the provisions of the old Act.*"^ In this 
view, the undermentioned decision is, it is submitted, not correct.^ 

Where an Act is passed which removes from the applicability 
of this Section any class of suits in respect of which, up to the time 
of the coming into force of such Act, the beneficial provisions of this 
Section would be applicable, the question would arise as to the 
applicability of the new Act to cases where the right to sue has 
already accrued before the coming into force of the new Act. In 
such cases also, if the application of the new Act does not altogether 
destroy the right of suit that is available on the date of the coming 
into force of the Act, the provisions of the Act must be applied, 
though their effect will be to curtail the period of limitation that 
would have applied otherwise. But if the effect of applying the new 
Act is to destroy the right existing on the date of the coming into 
force of the new Act by making it time-barred, then, it must be held 
that the new Act does not apply on the principle that statutes should 

Note 4 

1. (1930) AIR 1930 Cal 34 (35) : 5G Cal 1117 : 122 Ind Cas 201, Khondkar 

Mahomed Saleh v. Chandra Kumar Mukerji, 

la. (1910) 8 Iiid Gas 648 (544) : 35 Mad 678, Ghidajyibaram Chetty v. Karu'p'p^r, 
Ghetty. 

2. (1910) 8 Ind Cas 648 (544) : 35 Mad 678, Ghidamharam Ghetty v. Karupp^f* 

Chetty, (Application to set aside ex parte decree.) 

(1917) AIR 1917 Lah 144 (146) : 1916 Pun Re No. 101 : 37 Ind Cas 292, 
Manohar Lai y.Mt. Sadiqa Boy am, (Do.) 

(1918) AIR 1918 Oudh 379 (385) : 48 Ind Cas 89, Kaniz Mehdi Begam v. 
Basul Beg, (Application to set aside execution sale.) 

8. (1911) 11 Ind Cas 401 (403) (Cal), Fazil Karim v. Ananda Mohan Bay* 
(Application to set aside a sale.) 
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not be construed retrospectively so as to affect or destroy vested Seotion 6 

rights.^ But even vested rights can be extinguished by an Act of NotoS 

the Legislature and if the intention of the Legislature is clear that * — ® 

rights existing under the old law should be put an end to on the 
coming into force of a new law, effect must be given to such 
intention.^ 

Where a right has already become barred by limitation under 
the existing law, the coming into force subsequently of an enactment, 
which provides a longer period of limitation for similar cases, cannot 
revive the barred right. Thus, where a right accruing to a minor 
becomes time-barred under a law^ which makes no provision for 
extension of limitation in the case of minors, the coming into force, 
later on, of a statute which confers such extended period in the case 
of minors will not revive the barred right.® 

5* ‘‘Person.** — See Notes 6 to 8, infra. Note 5 

6. Whether Seotion applies to incorporated body. — This Note 6 

Section provides for cases in which a “person** entitled to sue or 
apply for execution is under a disability at the commencement of 
limitation. The w'ord “person” is defined in the General Clauses 
Act, Section 3 clause 39, as including a body of individuals whether 
incorporated or not. But, as the definitions in the Section are 
applicable only when there is nothing repugnant in the subject or 
context to their adoption, the above definition will not apply to the 
construction of this Section if the subject or context makes the 
application of the definition inappropriate. 

In this view, the Section clearly will not apply to an hicorpo^ 
rated body of individuals. The reason is this. An incorporated body 
has a distinct existence in the eye of the law apart from the persons 
who constitute the body.^ The disabilities dealt with by the Section 
are disabilities affecting the persons wJio are entitled to sue or apply 
(Note 12). The Section, therefore, cannot apply to an incorporated 

4. (1916) AIR 1916 Mad 912 (91B, 916) : 30 Irid Cas 94 : 39 Mad 645, Ttajah 

of Pittajmr v. Venkata Subha How, (Letters Patent Appeal from 
AIR 1915 Mad 1211 — Right to sue for rent not affected by provisions 
of Madras Act 1 of 1908 making disability provisions of Limitation Act 
not applicable to such suits (Seshagiri Iyer, J., contra).) 

5. (1911) 11 Ind Cas 912 (914) : 7 Nag L R 125, Shanharqir v. Eamachandra. 

(C. P. Tenancy Act of 1898, Section 94 (3) providing that Section 7 of 
Limitation Act should not apply to suits for rent — Suits for rent 
accrued due prior to coming into force of the Act, whether affected by 
provisions — Held that they were affected — The general scope and pur- 
view of the Act must bo taken into consideration if the statute is 
retrospective — Held in this case that the intention to make the Act 
retrospective was clear — Moreover, the right to sue for rent accrued 
under the Contract Act and not the Tenancy Act and so the provisions 
of the General Clauses Act, Section 6 clause (c), are no bar to holding 
that the provision is retrospective — With reference to clause (e) of the 
said Section, the intention to make the provision retrospective is clear.) 

6. (1874) 22 Suth W E 17 (21) : 13 Beng L E 446, Thakur Koyilnauth Sdhi 

Deo V. ’the Government, 

Note 6 

1. See Salmond's. Jurisprudence, 8th Edition, page 340» 
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Section 6 body unless the disabilities referred to in the Section can be 

Notes conceived of as affecting such body, apart from the members consti, 

6 — 7 tilting the body. But, the disabilities dealt with in the Section are 

in their nature such that they can affect only actual human beings 
and not fictitious entities, which have no existence except in the eye 
of the law," like incorporated bodies. Hence, the Section will not 
apply to cases where the right to sue or apply for execution is vested 
in an incorporated body as distinct from the individuals who are its 
members, although such individuals may themselves be affected by 
the disabilities mentioned in the Section. 

IJote 7 Whether Section applies to an unincorporated body or 

to a number of persons collectively. — It has been seen in Note 6 
that notwithstanding the definition of the word “ person in Section 
3, clause 39 of the General Clauses Act as including a body of 
individuals whether incorporated or not, this Section does not apply 
to an incori^orated body. The reason for this view is that an incor- 
porated l)ody is a fictitious entity having no existence except in the 
eye of the law^ and the disabilities mentioned in this Section cannot 
apply to such entity. 

But, the above consideration will not apply to an unincor- 
porated^ collection of individuals. The reason is that such indivi- 
duals do not, like an incorporated body, constitute collectively a 
fictitious legal entity which has an existence in the eye of the law. 
An unincorporated body of persons simply means a number of 
persons taken together. When such a body is spoken of as having 
rights and liabilities, the reference is simply to the fact that a 
number of persons are entitled to certain common rights or are 
subject to certain common liabilities. An unincorporated body thus 
stands for actual human beings. Hence, the ground on which it 
must be bold that the Section does not apply to an incorporated 
body, viz. that such body is only a legal person and not an actual 
person, cannot apply in the case of an unincorporated body. 

But, notwithstanding the above distinction between an incor- 
porated and an unincorporated body, it is clear that the Section 
cannot apply to a number of persons collectively . It can only apply 
to persons separately and individually. The reason is that collectively 
a num})or of persons cannot bo said to be * a minor or insane or 
an idiot ” in the sense that they are affected by the identical (as 
distinguished from similar) minority or insanity or idiocy. Further, 
if of these persons entitled to sue one is a minor, another insane 
and the third an idiot, it cannot be said that collectively they are 
under any one or more of the disabilities mentioned in the Section. 

Further, the Section provides that the suit or application may 
be instituted after the cessation of the disability. Where a number 

2. See Salmond’s Jurisprudence, 8th Edition, pages 336-337. 

Note 7 

1. See Salmond’s Jurisprudence, 8th Edition, pages 336-337. 
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of persons are under the same kind of disability or each of them is Section R* 
under a different kind of disability, except in very rare cases (as for Notes 

instance in the case of twins who are minors), the disability of each 7 — 8 

of these persons will terminate at a different time. Hence, except 
in very rare cases, it will be impossible to say that the disability of 
such persons as a body comes to an end at any one time. Therefore, 
the question would be from what point of time the extra period of 
limitation allowed under this Section is to be calculated in such 
,cases. It would be very difficult to answer this question satis- 
factorily. 

In the undermentioned case,^ however, the view has been ex- 
pressed by Bhashyam Aiyengar, J., that in such cases the time when 
the last of the persons under disability ceases to bo under disability, 
should be taken as the time when the disability of the i)er8ons 
entitled to sue comes to an end. It is submitted that in view of the 
discussion above, this view is not correct and a similar argument 
with reference to anotlier provision of the limitation Act was 
rejected by the Madras High Court itself in the undermentioned 
case.'"^ In that case the argument was with reference to Article 44, 
which provides a period of three years’ limitation for a suit by a 
ward on attaining majority to set aside an alienation of property by 
his guardian, the starting i)oint of limitation being specified as the 
time at which the ward attains majority. Tliere were two wards 
who constituted a joint Hindu family and their property had been 
alienated by their mother acting as their guardian. The elder brother 
failed to sue within three years from the date of liis attaining 
majority. A suit was brought afterwards but before the expiry of 
three years from the attainment of majority by the younger ward. 

It was contended that the suit was time-barred. In reply to this, it 
was argued that under the Article it w^as the date on which the 
younger ward attained majority that must be taken as the date on 
which the ‘ward” attained majority in the case, as the right to sue 
to sot aside the alienation was vested in both the wards. But tlie 
argument was repelled. As iiointed out in that case, it is difficult to 
see how a date on which one person attains majority can ho treated 
as the date on whicli another person also attains majority when 
such other person really attains majority on some other date. 

8. ^'Person entitled to institute a suit or make an applica- Note ft- 
tion.” — Section 7 of the Act of 1877, corresponding to this Section, 
applied to cases where “a person entitled to institute a suit or make 

2. (1902) 25 Mad 2(3 (37), Ahinm Bibi v. Abdul Kader Saheh. (According to the 

learned Judge, the latter part of Section 7 applies to cases where all 
the persons entitled to sue or apply are under a disability. But for 
this provision, he says, time will begin to run under Section G, not 
from the time when one of them ceases to be under disability and 
becomes capable of giving a discharge without the concurrence of the 
others, but only from the time when the last of such persons has 
ceased to be under disability.) 

3. (1915) AIR 1916 Mad 1201 (1203) : 21 Ind Cas 410 (411) : 38 Mad 118,. 

Doraisamy v, Nondisami, 



836 Disability to sue on gkound op minoeity, etc. 


Beotion 6 an application’* was under disability at the time from which the 
Note 8 period of limitation was to be reckoned. Section 8 of the Act, corres. 

ponding to the present Section 7, applied to certain cases where one 
of “several joint creditors or claimants" was under a disability. The 
latter Section was, however, held inapplicable to certain cases such 
as applications for execution by execution creditors^ and suits where 
one only of the plaintiffs was under a disability and the others could 
not give a valid discharge without his concurrence.^ In such cases 
the applicability of Section 7 came to be considered and the question 
had to be decided on an interpretation of the words “person entitled 
to institute a suit or make an application." According to the High 
Court of Madras, these w’ords meant, where several persons were 
jointly entitled to make an application or to sue on a single cause of 
action, all such persons and not any single one of them, so that, it 
was held that unless all such persons were under disability at the 
time from which the period of limitation was to be reckoned, the 
Section was inapplicable.^ These decisions followed the English 
case of Perry v. Jackson,^ which was a case bearing on the inter- 
pretation of the proviso to Section 7 of 21 Jac 1, c. 16 corresponding 
to the present Section but with this difference that it expressly 
referred to “ person or persons." According to the High Court of 

Note 8 

1. (1902) 25 Mad 4B1 (441) : 12 Mad L Jour 166 (F B), Periasami v. Krishna 

Ayyan, 

(1890) 13 Mad 236 (240, 241), Seshan v. Ilajagopala, 

(1900) 22 All 199 (204) : 1900 All W N 8 (F B), Kaniir ITasan v. Sunday, 

(1904) 1 All L Jour 408 (408) (Note), Liladhar v. Chaturbhuj. (Assumed.) 

(1904) 27 All 67 (68) : 1904 All W N 163 : 1 All L Jour 407, Jiwan Ham 
V. Pam Samp Pam. (Do.) 

(1901) 28 Cal 465 (468, 469, 470) : 6 Cal W N 767, Surja Kumar Dntt v. 
Arunchander Poy. (Conceded.) 

(1896) 20 Bom 383 (385), Govindrain v. Tatia. 

2. (1893) 16 Mad 436 (439) : 3 Mad L 3 our 216, Vicinesioara v. Bapayya. (One 

of several persons jointly entitled to sue — Others not able to give dis- 
charge — Latter part of Section 8 of Act of 1877 does not apply.) 

(1902) 25 Mad 26 (36), Ahin&a Bibi v. Abdul Kader Saheh. 

S. (1902) 25 Mad 26 (36), Ahinsa Bibi v. Abdul Kader Saheh. 

(1902) 25 Mad 431 (444) : 12 Mad L Jour 166 (F B), Periasaniy v. Krishna 
Ayyan. 

(1890) 13 Mad 236 (240), Sesh^A v. Pajagopala. 

(1893) 16 Mad 436 (439) : 3 MaS JC Jour 216, Vignesivara v. Bapayya. 

(1905) 28 Mad 359 (360), Paru v, Raman Merton. (Application for substi- 
tution of legal representatively) 

(1905) 28 Mad 479 (484, 485) : 15 Mad L Jour 363, Johnson v. Madras 
Pailway Company. (Suit for compensation under Act XIII of 1855 
for death of relative caused by railway accident.) 

(1805) 18 Mad 38 (40), Moidin Kutty v. Beevi Kutty Ummah. 

(1913) 19 Ind Cas 12 (15) : 36 Mad 544 (F B), Mannava Annapurnamma 
V . V ppa la A k kayya . 

(1894) 4 Mad L Jour 60 (journal) (Critical Note on (1893) 16 Mad 
436, Vignesivara v, Bapayya.) 

(1894) 17 Mad 189 (192) ; 4 Mad Ix^our 79, Narayana Nambudri v. 
Damodaran Nambudri.'] 

4. (1792) 4 Term Rep 516 (519) : 2 R R 452 : 100 E E 1150. 
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Madras, the word ** person ” included persons " by virtue of 
Clause 39 of Section 3 of the General Clauses Act, 1897 and that 
the principle of the decision in Perry v. J ackson^ would therefore 
apply in interpreting Section 7 of the Act of 1877.^ The other High 
Courts differed on this point and adopted the view that even whex^e 
several persons were entitled to sue or apply jointly, any one of 
them must be held to be a person entitled to institute a suit or make 
an application within the meaning of Section 7, and that conse- 
quently in cases not governed by Section 8, Section 7 would be 
applicable where such person was under a disability at the time 
from which the ixeriod of limitation was to be reckoned.® 

It was also held by the High Court of Madras that the word 
“entitled” in Section 7 meant ‘ entitled as of right'" and that it 
did not include a right to apply with the permission of the Court, 
as in the case of an application for execution under Order 21 Rule 15 
of the Civil Procedure Code.^ The other High Courts did not 
follow this view.® 

The aboveirientioned conflict of views does not appear to be of 
any importance now in view of the present w'ording of Sections 6 
and 7. The latter Section now provides for all cases whex'e one 
of several persons jointly entitled to institute a suit or make an 
application is under a disability and there is no room for the 


5. (1902) 25 Mad 431 (444, 445) : 12 Mad L Jour ICG (F B), Periasamy v. 
K r is h n a A yya n . 

C. (1907) 7 Oal L Jour 308 (309), Sheikh Janiir v. Srimati Lai Bihi, 

(1887) 14 Cal 50 (51) : 11 Ind Jnr 143, Anajido Kishore Dass liakshi v, 
Anando Kishore Bose. 

(1906) 9 Oudh Cas 2C9-B (270), Natvah Ihn Hussain Khan v. Munir 
Ahnied. 

(189C) 20 Bom 383 (385), GnvBidra^n v. Tafia. 

(1904) C Bom L R C47 (648), Ganpat v. Seshayiri. 

(1900) 3 Oudh Cas 31G-B (320), Lachnii Narain v. Earn Prasad. (Review 
application.) 

(1900) 22 All 199 (204) : 1900 All W N 8 (F B), Zamir Hasan v. Sundar. 
(1904) 1 All Ij Jour 408 (Note), Liladhar v. Chaturhhu j . 

(1905) 27 All 67 (68) ; 1904 All \V N 163 : 1 All L Jour 407, Jiwan Bain v. 
Ram Sarup. 

(1901) 28 Cal 465 (468, 469, 470) : 5 Cai W N 1G7, Surja Kumar Butt v. 
Arunchander Boy. ■ %: 

(1898) 2 Cal W N Short Notes evi (cvW^^Manynotho v. Mdnahur. (Applica- 
tion for substitution as legal rej^i^entatives of deceased person.) 

[But see (1909) 31 All 156 1 Ind Cas 824 (825), Ganga Dayal 

V. Mani Ram. (26 431 Followed.)] 

7. (1902) 25 Mad 431 (436, 446) : 12%ad L Jour 166 (F B), Per'iaswamy v. 

Krishna Aiyaii. 

8. (1900) 22 All 199 (204) : 1900 All W N 8 (F B), Zamir Hasan v. Sundar. 
(1907) 7 Cal Ij Jour 808 (308), Sheikh Jamir v. Sri?nati Lai Bibi. 

(1904) 1 All L Jour 408 (Note), Liladhar v, Ghafurbhuj. 

(1905) 27 All 67 (68) : 1 All L Jour 407 : 1904 All W N 163, Jiwan Ram v. 
Bam Sarup Bam. 

(1901) 28 Cal 465 (468, 469, |70) : 5 Cal W N 767, Surja Kumar Dull v. 
Arunchander Boy^ ’ 

(1896) 20 Bom 383 (385), Qovindram v. Tatia. 

(1904) 6 Bom L R 647164$), Ga7ipai v. Seshagiri. 
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applicability of Section 6. The reason is, as has been seen in Note 2 
ante, that where a case falls within Section 7, it must be determined 
with reference to that Section and not with reference to this. 

It has, however, been held by the High Court of Calcutta in a 
case arising under the present Act that Section 6 contemjdates cases 
where there is only one person entitled to sue or apply, and he is 
under disability, or where all the persons entitled to sue or apply 
are under a disability.® The observation was really obiter inasmuch 
as it was held that Section 7 applied to the case. It is submitted 
that the observation is not correct. As has been seen in Note 7 
above, an unincorporated body of individuals collectively cannot be a 
minor or insane or an idiot. 

The Section applies only to cases in which a person who is 
entitled in his onm right to institute a suit or make an application, is 
under a disability.^® It does not apply where such person is not 
under any disability, even though the suit or the application is for 
the benefit of another person who is under disability. On the 
other hand where such person is under a disability, the Section does 
not become inapplicable merely because the suit would be for the 
benefit of a i^erson not under disability. 

9. Suit, meaning of. — See Section 2 clause (10), siiina. 

10. “Disability.” — See Notes 3, 23, 24, 27 and 28 of this- 
Section. 

11. Disability and incapacity. — See Note 3 above. 

12. “Reckoned,” — The word “reckon” would seem to have 
the same meaning as the word “compute” used In other Sections, o.g. 
Sections 5 and 17.^ 

13. Proceedings to which Section applies. — The Section only 
applies to suits^ (other than suits for pre-emption — See Section 8) 
and applications for the execution of decrees.^ It does not apply to 

9. (1935) A I R 1935 Cal G31 (631) : 158 Ind Cas 567, Abed Hossain v. Abdul 
Baliman. 

10. (1905) 28 Mad 479 (485) : 15 Mad L Jour 363, Johnson v, Madras Railway 

Company. 

11. See Notes 35 and 38, infra. " j 

12. Sec Note 30, infra, 

Note 12 

1. Concise Oxford Dictionary. 

Note 13 

1. (190^ 28 Mad 479 (486) : 15 Mad L Jour 363, Johnson v. Madras Railway' 

Company. (Sections 6 to 8 apply to suits under Article 21. Suits for 
compensation under P^^tal Accidents Act, 13 of 1855.) 

2. (1918) AIR 1918 Oudh 379 (385)i, : 43 led Cas 39, Kanii Mehdi Begam v. 

Rasul Beg. ^ 

(1^24) AIR 1924 Oudh 31 (3lV: 26 Oudh Cas 206 : 80 Ind Cas 775, Akhtar 
Hussain v. Qudrat AH. (An ap^oation for the continuance or 
revival of a previous execution proceeding struck off or suspended for 
no act or default of jthe deoree-holder substant^lly an application 
for the execution of a decree within the moaning 6f Section 6 of the 
Limitation Act^ *' 4' 
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any other proceeding. Thus, it does not apply to appeals,^ or to the Section 6 
following proceedings 

1. Application for final decree in mortgage suit.^ 

2. Application for personal decree against mortgagor under 

Order 34 Eule 6, Civil Procedure Code.^ 

3. Application for restoration of suit or appeal dismissed for 

default.® 

4. Application to set aside ex parte decree.^ 

5. Application for setting aside execution sale.® 

6. Application for bringing on record legal representatives.® 

7. Application for leave to appeal.^® 

[But see (1912) 15 Ind Cas 3GG (3G7) : G Low Bur Ru] 52, Ma Sein 
Hnyin v. Lutchman Chetty. (By virtue of Section 6 (1) of tho 
Limitation Act, an application by a minor to be substituted as 
legal representative of a deceased party is valid if made during 
the period of minority. Submitted decision is not correct.)] 

3. (1890) 12 All 461 (480) : 1890 All W N 149 (F B), Bcchi v. Ahscui Ullah 

Khan, 

(189G) 1806 All W N 128 (128), In the matter of Brij Mohan Lai. 

(1902) 12 Mad L Jour 885 (386), llamamurthy Iyer v. Suhramaniya Iyer. 

(1909) 4 Ind Cas 1002 (1003) (Lab), Sera Datt Pershad v. Collector of 
Lahore, (Section 7 of the old Act does not apply to an application 
for pauper appeal made in the name of a minor by his next friend.) 

(1895) 18 Mad 484 (485), Tfiurai Rajah v. Jainilahdeen lioiothan. (Appli- 
cation for admission of appeal.) 

[See also (1910) 7 Ind Cas 944 (944) : 34 Bom 689, Ohintaman Vyan^ 
hat Rao v, Ttamchandra Vyankat Rao. (Application to appeal 
in for?na jjauperis.)] 

4. (1933) AIR 1933 Cal 508 (509) : 144 Ind Cas 7G8, Putin Chandra Sen v. 

Musa Jf ar A hmad. 

(1918) AIR 1918 All 76 (77) : 40 All 203 : 43 Ind Cas 870, Naisamuddin 
Shah v. Bohr a BhUn Sen. 

[See (1918) AIR 1918 Nag 63 (63) : 15 Nag L R 36 : 48 Ind Gas 934, 

V iiiayak Rao v. Baijanath. (Section 6 of the Ijimitation Act 
is nob applicable to an application to make a decree absolute 
which is governed by Article 1,61.)] 

5. (1930) AIR 1930 Cal 34 (36) : 122 Ind Cas 201 : 56 Cal 1117, Khondkar 

Mahomed Saleh v. Chandra Ktimar Mukerjee. 

6. (1921) AIR 1921 Bom 20 (20) : 45 Bom 648 : 60 Ind Cas 919, Snnubai v. 

Shiva ji Rao. (Application for the re-admission of an appeal under 
Order 41 Rule 19, Civil Procodttre Code.) 

7. (1917) AIR 1917 Lah 144 (146) : 1916 Pun Re No. 101 : 37 Ind Cas 292, 

Manohar LaL v. Mi, Sadiga Begam. 

(1910) 8 Ind Cas 643 (543) 35 Mad 678, G}tida7nharam Chetty v. J^lar^ip- 

pan Chetty. 

(1921) AIR 192i Pat 69 (72) : 5 Pat L Jour 460 : 67 Ind Cas 333, Ilarihar 
Prasad Singh v. Edul Singh. ^ 

8. (1935) AIR 1935 Pat 450 (460) : IP Ind 0a« 263, Bholanath v. Ml. Sayed- 

atunnissa Begum. 

9. (1917) AIR 1917 Low Bur 13%(133) : 35 Ind Cas 438, Ma Min Thin v. 

Maung Pn Win. 

(1897) 1897 All N ^2 (42), Lachmi Prasad^, ^aghu Prasad. 

10. (1918) AIR 1918 Oudh 163 Q65, 166) ; 46Tiid Cas. 68, Narefidra Bahadur 
Singh v, Oudh Oomrt^^cial Bank of Fyzabaa. 
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But an application for restitution is an application for execu- 
tion of a decree within the meaning of this Section and the provi- 
sions of the Section apply to such applications.^^ 

An application to file an award is not a suit though it may be 
required to be numbered and registered as a plaint. Hence, the 
Section does not apply to such an application.'^ 

The corresponding provisions in the Acts of 1859 and 1871 
applied only to suits. Hence, it was hold under those Acts that 
persons applying for the execution of decrees were not entitled to 
any extension of time on account of their minority or other disabi- 
lity.^’^ These decisions are no longer law in view of the express 
provisions of the Section. 

The corresponding provisions of the Acts of 1859 and 1871 
applied also to suits for 'pre-eviption. The present Section does not 
apply to such suits. (See Section 8.) 

The corresponding Section in the Act of 1877 governed all appli. 
cations and not merely applications for the execution of decrees,^* 
while this Section, as already said, does not apjdy to any aiDplication 
other than one for the execution of a decree. 

11. (1917) AIR 1917 Bom 210 (211) : 41 Bom (325 ; 41 Ind Cas 2B8, K^irgodi- 

(jaiida Tiingangauda v. Ningangauda Ningaii /auda. 

(1926) AIR 1926’Oudh 199 (200) : ' 92 Ind Cas 24 1 Luck 40, Sant Sahai 

V. Ghhuiai Kurnii. 

12. (1928) AIR 1928 Rang 226 (226) : 1 R ing 256 : 76 lud Cas 493, Ma Thein 

2' in V. Mamig Ba 2'han. 

(1986) AIR 1986 Pat 161 (162) : 14 Pat 855 : 161 Ind Cas 691, Payichi 
Mandal v. Gena Mander, 

13. (1867) 8 Suth W R 187 (137), TarucknatJi Mookerjee v. Poorno Chunder 

Ch xtterjee, 

(1878) 20 Suth W R 58 (58), MutJioora Doss v. Shumhoo Dutt. 

(1866) 5 Suth W R Misc 10 (10), lioiiij Jiumun Oopadhya v, Chunder 
Binode Oopadhya. 

[But see (1884) 10 Cal 748 (756) : 8 Ind Jur 643, Jugmohun Mahto 
V. Luchrneshur Shigk. (Suit includes execution proceedings.)] 

11. (1898) 8 Cal W N 24 (25), Makar a j Kumar Ganeshwar Singh v. Jagaiadri 
Per sad. Naram Singh. (Applications in pending suits.) 

(1887) 9 All 411 (413) : 1887 All W N 58, Daldeo Singh v. Kishon Lai. 

(Application to set aside execution sale.) 

(1910) (> Ind Cas 488 (489) (Lah), Gujjar Mai v. Sita Pam. (Do.) 

(1898) 21 Mad 494 (496) : 8 Mad L Jour 75, Patna Iyer v. Krishna Doss 
Vital Doss. (Application by person dispossessed in execution.) 

(1887) 11 Bom 473 (474, 475), Vinayaknrao Amrit v. Devrao GovBid. 
(Application by execution purchaser for removal of obstruction to 
delivery of possession.) 

(1881) 1881 Pun Re No. 103, Mt, Sarwar Jan v. Dina. (Application by 
the minor heirs of a deceased appellant for substitution of their names 
on the record.) ^ 

(1885) 1885 Pun fie No 91 (P B), Pilygkna v. llarditta. (Do.) 

(XSd6) 10 Bom 220 (223), Bhikaji Chandra v. Pui'ushotam. (Do.) 

[But see (1897) 1897 All W N 42 (42), Lachmi Prasad v. Paghu 
Prasa^. (Slction 7 of the Indian Limitation Act, 1877, will 
not apply to 4in application made by a gtrtifrdian of minors, who 
are parties to lai^tippeal, to bring on the cecord of the appeal the 
^,,,^eprosentatjve of a deceased rei^ondent.) ] 
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14. Section applies only to the person entitled to sue or 
apply for execution at the commencement of limitation. — It 

is only the person who has a right to sue or make an application for 
execution at the time from which the period of limitation is to be 
reckoned, that can take advantage of the Section. In other words, 
the Section applies only to a person who is entitled to sue or apply 
for execution at the commencement of limitation. It does not apply 
to a person who is not entitled to sue or apply at the commencement 
of limitation but becomes entitled to do so subsequently} 

I llustration, 

A right to sue accrues to A in 1910 and limitation for the suit 
commences to run against A from that date. At that time, A 
has a minor son B. A does not sue during his lifetime. After 
As death, B sues on the right to sue derived by him from A, 
B cannot claim any extension of time under this Section on the 
ground of his minority in 1910 when the period of limitation 
began to run. The reason is that, at that time, B was not a 
person entitled to sue. 

It will be seen that in the above illustration, as B sues on the 
same cause of action as A had in his lifetime, there is no fresh 
starting point of limitation when becomes entitled to sue on As 
death. Hence, even if B should be a minor at As deaths this Section 
will not apply to him. In other w^ords, where limitation begins to 
run against one person and thereafter another person becomes 
entitled to sue on the same cause of action, there is no fresh starting 
point of limitation and the disability of such person at the time of 
his so becoming entitled to sue is no ground for the extension of 
limitation under this Section.**^ 

Note 14 

1. (1925) AIR 1925 P C 33 (34) : 52 liid App 69 : 47 All 165 : 27 Oudh Gas 

343 : 80 Ind Gas 249 (P C), Hano Dip Sirujh v. Paravicshwar 

Per shad. 

See also the further portion of the Note and the cases cited thereunder. 

2. (1868) 3 Agra 389 (389), Mtikootnaih v. Jugioimt Ball. 

(1913) 18 Ind Gas 306 (307) (Oudh), Khanjan Singh v, Dhikan Singh. 

(1904) 7 Bom L R 135 (137), Hama v. Shanirao Ganesh. 

(1912) 15 Ind Gas 679 (681) (Cal), Benode Behari Bhadra v. liam Saruy. 

(1900) 27 Cal 379 (403), IJarnahh Pershad v. Majidil Pass. 

(1888) 15 Cal 703 (700), Ghintamoni Maha Patro v. Saruy Se. 

(1882) 8 Cal 788 (798) : 11 Cal L R 370 : 7 Ind Jur 17, Heynangini Dassi v. 

Nohin Chand. 

(1868) 9 Suth W R 251 (252), Bhiloo Mundul v. Motee Ball. 

(1935) AIR 1936 Lah 144 (144), Firm Duyii Chand Panna Bal v. Kuldip 

Singh. 

(1910) 8 Ind Gas 318 (318) ; 1910 Pun Re No. 92, Bihari Bal v. Kalu. 

(1866) 2 Mad H 0 R 340 (340), Vira Pillag v. Mur ugh Mutlayan. 

(1917) AIR 1917 Low Bur 100 (102) ; 42 Ind Gas 809, Maurig Paha v. 

Ma Ku. • 

[See also (1909) 1 Ind Gas 759 (759) (A^), BekPi Charan v. Bam Das, 
(Acknowledgment of liability made during lifetime of A A* a 
death subsequently and J9, his -minor son, succeeding B is not 
entitled to benefit of Section.)] 
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Illustrations. 

1. B is in adverse possession against A from 1910. A dies in 1915 

withouti^aving brought any suit for possession against B. A 
leaves a son, 6\ who is a minor at the time of his father's death. 
C is not entitled to any extension of time under this Section.'^ 

2. B owes money to 4 on a bond which falls due in 1910. A dies in 

1911 without having brought any suit and is succeeded by 
his minor son, C is not entitled to any extension of time on 
account of his minority.^ 

3. B is an agent under A in respect of a certain transaction. The 

agency terminates on the completion of the transaction in 1910 
and limitation for a suit by A against B for moveable property 
received by the latter as agent commences to run in that year. 
A dies in 1911 without having brought any suit against B. A 
is succeeded by his minor son C. 0 cannot have any extension 
of time on the ground of his minority.^ 

4. A, the father of a joint Hindu family, alienates in 1910 joint 

family pi:operty under circumstances which make it liable to be 
set aside at the instance of other members of the coparcenary. 
At the time of the alienation there are in existence B and 0, 
two sons of A. In 1912, 71, another son, is born to A. I) is also 
entitled to sue to sot aside the alienation according to the law 
applicable in certain Provinces. 1) is not entitled to any exten- 
sion of limitation on the ground of his minority. The reason is 
that he was not in existence in 1910 and consequently, was not 
entitled to sue in that year. (See Note 16.) 

5. a Hindu widow, alienates in 1910 certain property belonging 
to her husband’s estate under circumstances making the aliena- 
tion not binding on the reversioners. At that time, the next 
reversioner is B. B does not bring any^ suit to have the aliena- 
tion declared void beyond the lifetime of the wndow. B dies 
in 1915. Upon B's death, O, a reversioner of the next degree, 
becomes entitled to sue for a declaration. At that time he is a 
minor ; but his minority does not entitle him to the benefit of 
this Section. The reason is that he was not entitled to sue in 

8. (1920) AIR 1920 Lah 209 (210) : 65 Ind Cas 335, Ghulam Muhammad v. 
Ahmad Khan. 

(1809) 12 Suth W R 1 (2) : 3 Beng L R App 80, Mohabat AH v. Ali Muham- 
mad Kulal. (Son’s suit for ejectment brought more thau 12 years 
from the date of di.spossessioii barred by limitation.) 

[But see (1868) 1 Beng L R (SN) 18(b), Nur Muhammad v. Thakoor 
B'lbi. (If the full period had not elapsed before the death, 
of the predecessor, the successor, if he is a minor at the time, 
m.ay fsue at any time within three years of his attaining 
majority.)] 

4. (1873) 20 Suth W R 2 (2), Taruck Chunder Sen v. JDoof'cia Ch urn Sen. 
(1866) 5 Suth W R 169 (169), ddusheeram Roy v. ShusJiee Rliooshun Roy. 

6. (1929) AIR 1929 Lah 883 (884) ; 128 Ind Cas 878, Ramji Mai Narain Das 

V. Qulzara Singh. V ' 
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1910 and there is not a fresh start of limitation in 1916 when 
he becomes entitled to sue, the principle being that there is a 
single cause of action for all the reversioners in ^h cases. (See 
Note 17.) 

6. Limitation for executing a decree starts against A, the decree- 
holder, in 1910. A dies in 1911 without having applied for 
execution wdthin the period of limitation, and is succeeded by 
his son, B, who is a minor at the time. B is not entitled to 
any extension of time on the ground of his minority.® 

But, where after limitation begins to run against A, a distinct 
cause of action accrues to B to sue the same defendant in respect of 
the same matter, there will be at the time of the accrual of such 
cause of action a fresh starting point of limitation and if B is under 
any disability at such time, he will be entitled to the benefit of this 
Section. 

Illustrations. 

1. In 19.10, A dispossesses a Hindu widow of certain land of which 
she is in iiossession as a Hindu widow. The widow dies in 
1916. Upon her death, she is succeeded by B, the next rever- 
sioner to her husband’s estate, who is a minor at the time. He 
can bring his suit at any time within three years of his attaining 
majority. The reason is that B has an independent cause of 
action to sue for possession on the widow’s death and there is a 
fresh start of limitation on his succeeding to the estate. (See 
Note .19.) 

9. A Hindu widow adopts a son I^ who is a minor at the time of 
the adoi)tion. Prior to the adoption, 0, a stranger, has been in 
adverse possession against the widow of a portion of the estate. 
B is entitled to the benefit of this Section, the reason being 
that as in the case of the reversioner, so in the case of a son 
adopted by Hindu widow, there is a fresh starting point of 
limitation on the adoption and the adoj)ted son is not affected 
by the limitation that has run against the widow. (See Note 19.) 

It has already been seen that whore a cause of action accruing 
to A is derived thereafter by By the latter is not entitled to the 
benefit of this Section by reason of his disability at the time wdien 
limitation originally began to run or at the time when he became 
entitled to sue on the cause of action. But, if for any special reason 
there is a fresh start of limitation in favour of the person deriving 


6. (1912) 15 Ind Gas 829 (830) : 36 Bom 498, Bhagwani Tlamcliandra v. Haji 
Mahomad Ahhas. 

(1905) 1 Nag L R 180 (182), Sitaram v. Tukaram. ,■ 

(1886) 1886 All W N 49 (49), Lachman Prasad v. Bhagivan Singh. 

(1905) 27 All 704 (705) : 2 All L Jour 453 ; 1905 All W N 163, Bhagat 
Behari Lai v. Barn Nath. 

(1905) 29 Bom 68 (70) : 6 Bom L R 639, Jivraj v. Babaji. 

(1865) 4 Suth VV R Misc 21 (21) ; 1 Ind J^r (N S) 31, Amindeekoonwar v, 
Thahoor Pandey. 
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Notes 
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Note 15 


his right to sue from another, his disability at the time from which 
such fresh period of limitation begins to run will entitle him to 
the benefit ot this Section. Thus, where after the death of the 
original creditor but before the expiry of the period of limitation, 
there is an acknowledgment of liability by the debtor in favour of 
the original creditor’s legal representative, such acknowledgment 
operates, under the provisions of Section 19, as a fresh starting point 
of limitation, and if the legal representative is under any disability at 
the time of the acknowledgment, he can take advantage of this 
Section/ Similarly, where a decree-holder dies leaving a minor son 
and an application for execution is made on behalf of the minor but 
is dismissed, the minor gets a fresh start of limitation from the date 
of such dismissal (see Article 182), and he is entitled to the benefit 
of this Section/ 

IS. Disability must exist at the time from which period 
of limitation is to be reckoned. — The Section applies only 
where the disability referred to therein exists at the time from which 
the period of limitation is to bo reckoned/ Hence, a disability which 
supervenes after the commencement of limitation is no ground for 
extension of limitation under this Section. Thus, where a decree- 
holder becomes insane after the decree is passed (the date from 
which limitation is to be reckoned), he is not entitled to the benefit 
of this Section/"* 

7. (1890) IB Mad 135 (138), V enlfataraniayyar v. Koihandaramayyar, 

(1933) AIR 1933 All 100 (101) : 54 All 1019 : 142 Ind Gas 794, Chandra- 
bhan v. liaj Kumar, 

(1919) AIR 1919 Lah 177 (178) : 52 Ind Gas 115, Ramji Lai v. Manya. 

8. (1936) AIR 1935 Lah 144 (144), Du7ii G hand-Panna Lai v. Kuldip Singh, 

(1907) 29 All 279 (280, 281) : 4 All L Jour 145 : 1907 All W N 45, Sri Ram 

V. Het Ham, (Minor entitled to benefit of Section, if he was entitled 
to apply at date of step-in-aid of execution.) 

(1902) 25 Mad 431 (430, 437) : 12 Mad L Jour 166 (F B), Periaswaniy v. 
KrisJmn Aiyan. (For purposes of Section 7 the time from which the 
period of limitation is to be reckoned should be the latest (applicable 
to the case) of the various dates referred to in the clauses of 
Article 179 of the Act of 1877 (now Article 182).) 

(1893) 20 Gal 714 (716), Lolit Mohan Misser v. Janokynatk Roy. (Minority 
at any one of the points mentioned in Article 182, which may apply to 
the particular case, is sufficient to attract the operation of this Section.) 

(1896) 23 Cal 374 (SSH)^ Norendra Nath Pahari v. Bhupendra Narain Boy. 
(Do.) 

[Sec also (1907) 11 Gal W N 831 (832), Sheikh Abdul Latifv. Rajani 
Mohan Roy. (Execution proceedings — Death of decree-holder 
pending stay of execution — Right of minor to revive proceedings 
— Minor entitled to extension of time.)] 

Note 15 

1. (1918) AIR 1918 All 183 (184) ; 40 All 680 : 46 Ind Oas 584 (F B), Kalika 

Baksh Singh v. Rain Char an „ 

(1889) 2 C P L R 141 (144), Sardar Singh v. Ajit. (Alienation by grand- 
father Suit by grandson to set it aside — No new cause of action — 
Minority of grandson cannot stop limitation.) 

(1893-1900) 1893-1900 Low Bur Rul 530 (532), Ma Nyein Aung v. Ma So. 

(1892) 20 Ind App 38 (46) : 20 Cal 560 : 6 Sar 283 : 17 Ind Jur 226 (P 0), 
Syed Ashgar Reza v. Syed Mehdi B ossein Khan. 

2. (1906) 1906 Pun L R No. 72 page 218 (219), Aya Singh v. OurdiaL 
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Similarly, where after limitation commences to run against A, 
B becomes entitled to sue on the same cause of action, the disability 
of B at the time of his so becoming entitled to sue is no ground for 
extending limitation under this Section. The reason is that in such 
cases there is no fresh starting point of limitation at the time when 
B becomes entitled to sue and therefore, the disability is not one 
existent at the time from which the period of limitation is to be 
reckoned. (See Note 14.) 

But, where 7J’s right is based on a distinct cause of action, he 
will have a fresh starting point of limitation, and if he is under any 
disability at the time from which there is thus a fresh start of 
limitation, he will be entitled to the benefit of this Section. (See 
Note 14.) 

Further (even in cases where there is no fresh cause of action), 
if under any special provision of law the person entitled to sue gets 
a fresh starting point of limitation, his disability at the time from 
which there is thus a fresh start of limitation will entitle him to the 
benefit of this Section. Thus, where there is an acknowledgment of 
liability by the debtor under Section 19, a fresh period of limitation 
is to bo computed from the date of such acknowledgment. Hence, if 
the creditor is under a disability at the date of such acknowledgment, 
he will be entitled to the benefit of this Section. (See Note 14.) 
Similarly, Article 182 provides for various starting points of limita- 
tion for an application for execution. The disability of the decree- 
holder at any of these points (which may apply in the particular 
case) will entitle him to the benefit of this Section. (See Note 14.) 

46. Suit by after-born member of Hindu joint family to 
set aside alienation of joint family property. — A, the father of a 
Mitakshara joint family, alienates family property without any legal 
necessity in 1910. The alienee takes possession of the property 
immediately. At the time of the alienation, A has a son B who is 
an adult. The alienation is made without B's consent. Under 
these circumstances, B is entitled to sue to set aside the alienation. 
The limitation for such a suit is 12 years from the date on which 
the alienee takes possession of the property (Article 126) and hence, 
expires in 1922. Subsequent to the alienation, ( 7 , another son, is 
born to A in 1912, i. e. before the expiry of limitation against B. 
According to the Mitakshara law as administered in the United 
Provinces, Bengal, Bihar and Orissa, Oudh and the Punjab, 6', the 
after-born coparcener, is also entitled to sue to set aside the alie- 
nation under such circumstances.^ C sues to set aside the alie- 
nation in 1931 within three years of his attaining majority (claiming 
to be entitled under this Section read with Section 8 to an exten- 
sion of limitation for three years from the time of his attaining 
majority). Is the suit in time ? No. As C was not in existence in 


Note 16 

1. See Mulla’s Hindu Law, 8th Edition, page 318. 
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1910 at the commencement of limitation, he was not a person 
entitled to sue ‘*at the time from which the period of limitation is to 
be reckoned” within this Section, and hence, he is not entitled to 
any extension of time under this Section on the ground of his 
minority, (See Note 14.) 

But the question may be asked whether on his birth in 1912, 
C does not get a new cause of action so as to be entitled to a fresh 
starting point of limitation in that year (in which case Section 6 will 
apply to him — see Note 14). On this question, it is established that 
C does 7iot get a new cause of action on his birth and that there is 
no fresh starting point of limitation at his birth. The cause of 
action arising in favour of B, the existing coparcener in 1910, arises 
in a representative capacity for the benefit of himself and other 
coparceners that may be born subsequently. Hence, the right of C, 
the subsequently born son, is based on the same cause of action as 
that of B and limitation does not start afresh on his birth. ^ 

In view of the principle abovementioned, viz. that the after- 
born son does not get a fresh cause of action on his birth, such son 
is not entitled to a fresh starting point of limitation on his birth 
even in cases which do not fall within the purview of Article 126. 
The al)ove principle will be applicable even where the case is not 
one falling under Article 126, as for example where the alienation is 
not by the father but by some other coparcener,^ or where the 


2. (1925) A I R 1925 P 0 33 (34) : 8G Ind Gas 249 ; 52 Ind App G9 : 47 All 1G5: 

27 Oudh Cas 343 (P C), lianodip Hingh v. Parnifislnuar Prrsliad. 
(1927) A I K 1927 All 54 (54) : 97 Ind Gas 591, Deonandan Singh v. Mnsa- 
fir Singh, 

(192G) 94 Ind (’as 180 (181) (All), pnhra Nath Mai v. Jhunai LaL 
(1925) A I R 1925 All 563 (564) : 87 Ind Gas 662, Thakur Pershad v. Gulah 
Kunwar, 

(1925) AIR 1925 All 247 (247) : 86 Ind Cas 704, Ram Kislien v. Baldeo 
Kneri, 

(1925) AIR 1925 All 54 (55) : 82 Ind Gas 307, Sikandar Singh v. Bachchu 
1 kinde. 

(1924) AIR 1924 All 912 (914) : 79 Ind Cas 1019, Dhanraj Bai v. Bam 
Narcsh. 

(1924) A I R 1924 All 798 (799) : 46 All 882 : 83 Ind Cas 1052, Sita Barn 
Singh v. Chcddi Singh. 

(1921) AIR 1924 All 677 (678) ; 79 Ind 'Cas 1010, Sajikai Narain Pande 
V. Bam Bharos, 

(1935) AIR 1935 Mad 431 (431) : 156 Ind Oas 83, TJ dagamuthiar v. Shan- 
mugam Ohettiar, 

(1924) A IR 1924 Nag 200 (201) : 78 Ind Cas 260, Mansingh v. Karan 
Singh 

<1923) A I E 1923 Oudh 52 (54) : 66 Ind Oas 938, lianodip Singh v. Bame. 
shar Prasad. 

(1921) AIR 1921 Oiidh 229 (229) : 65 Ind Oas 404, Sheoamhur Khan v. 
Rati pal Singh. 

(1921) A I E 1921 Oudh 196 (199) : 24 Oudh Cas 330 ; 64 Ind Cas 757, 

Chokhey Singh v. IJardeo Singh. 

(1921) AIR 1921 Oudh 127 (128) ; 61 Ind Cas 801, Oudh Behari Singh v. 
Suraj Bali. 

3. See (1909) 1 Ind Cas 670 (674) (Cal), Banwari Lai v. Sheo Shankar Misser, 

(1915) AIR 1915 Nag 62 (56) : 32 Ind Cas 242 : 12 Nag L B 12, 
Asaram v. Ratansingh. 
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alienee does nofc take possession of the property alienated,^ A suit Section 6- 

by the other coparceners in the former case is governed by Article Note 16 

120, under which the period of limitation is six years from the time 
when the right to sue accrues. A suit for possession against the 
alienee in the latter case will fall under Article 142 or 144. The 
cause of action for a declaratory suit will arise as soon as the 
alienation is made and time will begin to run under Article 120 
immediately. Limitation for a suit for possession will run from the 
date of the plaintiff s dispossession or the date on which the posses- 
sion of the alienee becomes adverse to the plaintiff. In either case, 
however, there will be but 07ie cause of action for all the coparceners 
including those that a»:e born subsequently. The right of a 
coparcener who is born subsequently is therefore not based on an 
indejjefident cause of action and so he is not entitled to a fresh 
starting point of limitation at his birth. 

Hence, whether the suit of the after-born coparcener falls under 
Article 126 or any other Article, he is not entitled to any benefit 
under this Section so far as any disability of his 0W7i is concerned. 

Suppose, however, an alienation of joint family property is made 
by A, the father, in 1910. At that time he has a minor son, />, five 
years old. Another son, O, is born in 19.12. It has been seen above 
that C will not be entitled to any extension of time under this Section 
on account of any disability of his own, so that limitation for a suit 
by him to set aside the alienation will expire under Article 12G in 
1922 (unless he is entitled to an extension of time on any other 
ground). But, 7i, being in existence at the time of the alienation 
and being a minor at such time, he (,7l) is entitled to bring his suit at 
any time within three years of his attaining majority under tliis 
Section read witli Section 8. So, in the case of 7i, limitation will 
expire only in 1926. The question arises whether C can sue at any 
time within 1926. On this question there is a conflict of decisions. 

One view is that as C’s right is not an independent one but is only 
derived from J9, G is entitled to sue at any time within the period 
that would have applied to a suit by B himself.^ The other view is 
that 0 is not entitled to take advantage of the extension of limitation 
in B's favour.^ It is submitted that the former view^ doe^s not seem 

4. (1928) AIR 1928 Bom 383 (383, 384.) : 113 Iiid Cas 378, Chintawan 
Bal'Want v. Bhafjican GanpatA. 

(1927) AIR 1927 All 702 (702) ; 50 All 103 : 106 Ind Cas 377, Bindeshri 
Upadhya v. Silal Upadhy. 

6. (1932) A I R 1932 Lab 605 (005) : 13 Lab 520 : 140 Ind Cas 375, Jmoala 
Singh v. Sant Singh. 

(1923) AIR 1923 Oudb 52 (63) : 66 Ind Cas 938, Banodip Singh v. 

Bameshar Prasad. 

(1926) AIR 1925 All 54 (55) : 82 Ind Cas 307, Sikandar Singh v. Bachchu 
Pande. 

(1924) AIR 1924 All 912 (914) : 79 Ind Cas 1019, Dhanrnj Bai v. Bam 
Naresh Bai. (Pre-existing coparcener dying minor — After-born co- 
parcener can sue witbin 3 years from tbc date on which the deceased 
would have attained majority if he liad lived.) 

6. (1920) AIR 1920 Lab 89 (40) : 1 Lah 558 : 69 Ind Cas 678, Lachvian Das 
V. Sundar Das. 
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Seotion 6 to be correct. It proceeds on the footing that a person deriving his 
Hote 16 right to sue from a minor is entitled to the extension of limitation 
applicable to the minor himself under this Section. Such a view is 
not correct, the right under this Section being in the nature of a 
personal privilege which is not transmissible to others. (See Note 40.) 

But, at the same time, if B sues and succeeds in such suit, G 
will be entitled to share in the relief, though at the date of the suit 
a suit by C himself would have been time-barred. The reason is 
that B's suit is in vindication of a right common to himself and C? 

It must also be noted that the fact that the suit is barred by 
limitation as against O, the after-born son, does not make it time- 
barred as against B, the pre-existing son who is entitled to an 
extension of limitation under this Section.*^ This shows that the 
principle that when two persons are entitled to sue on a cause of 
action, the expiry of limitation as against one will make the suit 
time-barred as against the other also, does not ax)ply to cases where 
one ot tlie persons is entitled to the special privilege of an extension 
of limitation under this Section. 

Another feature is that the suit by B after the expiry of limi- 
tation as against 0 is not also liable to be dismissed for want of 
necessary parties on the ground that limitation having exi)ired as 
against C, he cannot be joined as a party to the suit by B, The 
reason is that G is not a necessary party to the suit, the rule being 
that any coparcener can sue to set aside an unauthorised alienation 
of family property on behalf of all the coparceners.® 

Suppose the pre-existing coparcener who is under a disability at 
the time of the alienation dies before the cessation of the disability. 
Can the after-born coparcener be treated as the legal representative 
of the deceased so as to entitle him to sue within the extended period 
of limitation conferred by clause 3 of this Section ? No. The reason 
is that the after-born son is not the legal representative of the 
deceased coparcener.^® 

The above are cases in which the after-born coparcener comes 
into existence before the expiry of limitation as against the pre- 
existing coparcener. Sui)pose, the after-born coparcener comes into 
existence after the expiry of limitation as against the pre-existing 

(1922) AIR 1922 Lah 275 (277) : 3 Lah 99 : 63 Ind Gas 760, Ber Singh v. 
IJ azara Sing h . 

7. (1913) 20 iDd Gas 958 (965) : 40 Cal 966 : 40 Ind App 213 : 10 Nag L R 1 

(P G), JtamkislLore Kedarnath v. Jainarayan Ramrachpal. 

8. Sec (1913) 20 Ind Gas 95B (965) : 40 Gal 966 : 40 Ind App 213 ; 10 Nag L R 

1 (P G), Bamkishore Kedarnath v. Jainarayan Bamrachpal. 

9. (1922) AIR 1922 Bom 319 (.320) : 46 Bom 535 : 64 Ind Gas 972, Bai Keval 

V. Madhii Kala. 

(1893) 16 Mad 436 (439) : 3 Mad L Jour 216, Vigneshtoara v. Bappayya. 

(1909) 1 Ind Gas 630 (532) (Gal), Diirsan Singh v. Durhejoy Singh* 

10. (1935) AIR 1935 Mad 431 (432) : 156 Ind Gas 83, U dayamuthier v. Shun^ 
m u gam Ghettiar. 

(1924) AIR 1924 All 912 (914) : 79 Ind Gas 1019, Dhanraj Bai v. Bam 
Naresh, 
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coparcener. In such a case, the after-born coparcener will not be Section 6 
entitled to sue at all (apart from the question of limitation), the Notes 

reason being that the failure of the pre-existing coparcener to sue 16 — 17 

within the period of limitation extinguishes the right of the family 
to the property and thus, the very basis for a suit by the after-})orn 
coparcener is destroyed. “ 

17. Suit by Hindu reversioner to set aside alienation or Note 17 

adoption by widow. — Before the Privy Council decisions in 
Venkatanarayana Pillai v, SuhhammaV' and Janalci Animal v. 

N arayayiaswamy lyer,^ there was a conflict of decisions as to the 
question whether a suit by a reversioner questioning an alienation or 
an adoption by a Hindu widow was a representative suit on behalf 
of the entire reversionary body or not. One view was that such a 
suit was a representative suit.'** The other view was that such a suit 
was not a representative suit and that the decision in a suit by one 
reversioner did not bind the other reversioners.^ According to this 

11. (1916) AIR 1916 All 856 (857) : 33 Ind Cas 918 : 38 All 126, Lachmi 
Narain Pershad v. Kisfian Kishor echand . 

Note 17 

1. (1915) AIR 1915 P C 124 (125) : 88 Mad 406 : 42 lud App 125 : 29 Ind 

Cas 298 (PC). 

2. (1916) AIR 1916 P C 117 (118) : 39 Mad 634 : 43 Ind App 207 : 37 Ind Cas 

161 (P C). 

3. (1890) 14 Bom 512 (515), Oihagnnram v. Bai Motioavri. (Sale of property 

in execution of decree against widow — Suit by reversioner for declara- 
tion that the sale does not affect the reversionary interest — Cause of 
action is common to all the reversioners.) 

(1906) 29 Mad 890 (411) : 1 Mad L Tim 188 : 16 Mad L lour 307 (F B), 

Cliiruvolu Punnamnia v. Ghir uvolu Perrazti. (Suit to set aside 
adoption.) 

(1901) 24 Mad 405 (407), Aiyadorai v. Solai Amnial. (Do.) 

(1902) 4 Bom L R 898 (908, 909), J amjiabai v. Dharscy Takersey. (Do.) 

(1881) 1881 All W N 88 (83), Gopi Nath v. Sri Narain, (Do.) 

(1875) 28 Suth W R 285 (286) : 15 Beng L R 9 (Note), Siddhessur Dutt v. 

Shafu Chand N U7idan, (Do.) 

[See also (ISIS) 10 Bom H C R 351 (352), Bhikaji v. J agamtaih, 

(Suit to set a.side sale.)] 

4. (1904) 27 Mad 688 (590), Sakyaliani Incfle Rao Sahib v. Bhavani Bozi 

Sahib. (Overruled in AIR 1915 P 0 124.) 

(1900) 22 All 33 (46, 47) : 1899 All W N 159 (F B), Bhacjwanta v. Sukhi. 

(1905) 32 Cal 62 (71, 72) : 9 Cal W N 25, Abinash Chandra Majiinidar v. 
liar 7 Nath Shaha. 

(1905) 2 Cal L Jour 87 (96) : 9 Cal W N 795, Uarck Chand v. Maharaj 
Dhiraj Be joy Chand, 

(1902) 4 Bom L R 140 (145), M ajijunath v. Kaverihai. 

(1869) 11 Suth W R 468 (472) : 3 Bong DRAG 145, Tarinee Churn v. 

Sharoda Sonndurree. 

(1917) AIR 1917 Mad 30 (34) : 38 Ind Cas 270, Venkatarao v. Tulja Bam, 

(Overruled in A I R 1919 Mad 911 (F B).) 

(1915) AIR 1915 Mad 800 (803, 805) : 20 Ind Cas 625 : 38 Mad 396, 

Narayana Iyer v. Rama Iyer. (Overruled in A I R 1919 Mad 911 
(F B).) ^ 

(1912) 16 Ind Cas 839 (842) : 36 Mad 570, Gazzala Veerayya v. Gazzala 
Gan amnia. 

(1905) 28 Mad 67 (GO) : 14 Mad L Jour 209, Oovinda Pillai v. Thayammal. 
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view, each reversioner in such cases has an independent cause of 
action and consequently an independent starting point of limitation 
from the moment of his becoming entitled to sue.^ Under these 
circumstances the above Privy Council cases were decided and they 
clearly established that a suit by a reversioner in such circumstances 
was a representative suit based on the same cause of action with 
reference to all the reversioners. After this, the question again 
came up before a Full Bench of the Madras High Court in Varamma 
V. G opaladasayya^ with reference to the point of limitation. It 
was decided by the Full Bench that the effect of the said Privy 
Council decisions was that even with reference to the question of 
limitation, the reversioner entitled to sue at the time of the aliena. 
tion or adoption must he held to represent the entire reversionary 
estate. Hence, there is only one starting point of limitation in the 
case of all reversioners and not a fresh start of limitation as each 
successive reversioner becomes entitled to sue.^ The representative 
character of a suit by the reversioner in such circumstances has 
again been affirmed by a Pull Bench of the Allahabad High Court. ^ 
But the Iligli Courts of Calcutta^ and Patna^’^ and the Lahore High 
Court in some of its decisions^ ^ have held that the bar of limitation 
against one reversioner does not affect the rights of other rever- 
sioners. It is submitted that such a view can no longer be supported 
in view of the clear pronouncements of the Privy Council already 
referred to. 

From the above, it is clear that where at the time of the 
alienation or adoption by a Hindu widow, there is a reversioner 

5. See ciiBOS cited iu Foot-Note (4) above, 

6. (1919) AIR 1919 Mad 911 (917, 920, 921) : 41 Mad 659 : 46 Ind Cas 202 

(F B). (Overruling 28 Mad 57, 16 Ind Cas 839, AIK 1915 Mad 800' 
and A I R 1917 Mad 30.) 

7. (1919) A I K 1919 Mad 911 (917, 920, 921) ; 41 Mad 659 : 46 Ind Cas 202 

(F B), V ar amnia v. (lopaladasaifi/a. 

(1925) AIR 1925 Mad 86 (80, 87) : 83 Ind Cas 140, Hussain Reddy v. 
Venli'ata Reddy. 

(1927) A I R 1927 Mad 21G (217) : 99 Ind Cas 608, Neelahantaniier v. 
Okinnu Animal. 

(1925) A I R 1925 Lah 654 (656) : C Lah 405 : 90 Ind Cas 1022, Chiragh Din 
V. Abdullah. 

(1933) AIR 1933 Lah 524 (527) : 149 Ind Cas 696, Gajinda?' Singh v, 
Balwant Kaur. 

(1907) 1907 Pun Re No. 22 : 1907 Pun W R No. 89 : 1908 Pun L R No. 27, 
U nira v. Ghulani. 

Sec also cases cited in Foot-Noto (3) above. 

8. (1922) AIR 1922 All 301 (308) : 44 All 19 : 64 Ind Cas 248 (F B), Kesha 

Per shad v. Shira Per shad, (Decree against one reversioner binds 
other reversioners.) 

9. (1924) A I R 1924 Cal 481 (482) : 51 Cal 101 : 81 Ind Cas 522, Das Ram 

G ho u d h ury v . Tirth a Nath, 

10. (1935) AIR 1935 Pat 256. (260) : 155 Ind Cas 244, Sital RaiU v. Adalat 

Raut. (Suit to set aside adoption.) 

11. (1932) AIR 1932 Lah 39 (40) : 132 Ind Cas 665, Wali Ghand v. Punjab 

Singh, 

[See also (1934) AIR 1934 Lah 968 (969) : 164 Ind Oas 675, Hari 
Ram V. Sali, (Right to contest adoption.)] 
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competent to sue and limitation begins to run against him, a rever- Section ^ 

sioner who subsequently becomes entitled to sue does not get a fresh Notes 

starting point of limitation and hence, he is not entitled to the 17“1® 
benefit of this Section by reason of any disability of his at the time 
of his becoming entitled to sue.^^ 

Suppose that at the time of the alienation by a widow, there 
are two persons A and B, who are reversioners of the same degree 
and constitute the next reversioners. Suppose ^ is a minor and B 
is an adult at the time. The right of action arises simultaneously 
in favour of both A and B, As has been said, the cause of action 
of both is the same, so that they may be said to be “jointly entitled’' 
to sue within the meaning of Section 7. As to whether A will be 
entitled to sue at any time within three years of his attaining 
majority, see Notes to Section 7. 

18. Suit by reversioner under Punjab Customary Law to Note 18 
set aside alienation of ancestral property by collateral. — The 

right of a reversioner under Punjab Customary Law to cliallonge 
the alienation of ancestral property by a collateral is based on a 
cause of action which is common to the entire reversionary body. 

In other words, each reversioner has not an independent right to 
sue to set aside such alienation. Hence, if limitation begins to run 
against a reversioner who is competent to sue at the time of the 
alienation, it begins to run as against the entire reversionary body 
and any reversioner who may subsequently become entitled to 
question the alienation will not have a fresh start of limitation from 
the time of his becoming so entitled. Thus, a reversioner born 
subsequent to the alienation does not get a fresh starting point of 
limitation.^ Hence, the benefit of this Section cannot be claimed by 
any reversioner not competent to sue at the time when limitation, 
originally starts to run. 

12. See crises cited iii Foot-Note (7) above. 

Note 18 

1. (1920) AIR 1920 Lah 39 (40) : 1 Lah 558 : 59 Ind Gas C78, Lachvian Das^ 

V. Sundar Das. 

(1934) AIR 1934 Lah 290 (291) : 154 Ind Cas 592, Arjan Singh v. War. 
yam Singh. 

(1920) A I R 1920 Lah 220(220) : 54 Iiid Cas 838, Miran Ditia v. IHharv 
Lai. 

(1925) AIR 1925 Lah 24 (25) : 5 Lah 389 : 82 Ind Cas 620, Dad v. Lai. 

(1911) 10 Ind Cas 725 (726) (Lah), Bhana Bam v. Ifakim Singh. 

(1912) 14 Ind Cas 60 (61) (Lah), Kehar Singh v. Tfazrana Singh. 

(1907) 1907 Pun VV R No. 21, page 45, Mohan Singh v. Dewa Smgh. 

(1927) AIR 1927 Lah 97 (97) : 97 Ind Cas 435 : 8 Lah 19, Shahamad v. 

Salahat. 

(1907) 1907 Pun Re No. 108 : 1907 Pun W R No. 196, Inayat Khan v. Shahu, 

(1937) AIR 1937 Lah 420 (424, 425) : I L R (1987) Lah 395 : 172 Ind Caa 
341, Gohind v. Ham Lai. 

[See (1915) AIR 1916 Lah 169 (170) : 29 Ind Cas 761, Chanda 
Singh v. Mukand SDtgh.] 

[But see (1933) AIR 1983. Lah 866 (867) : 147 Ind Cas .899, Khuahi . 

Bam V. Hand Lai.] 
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Section 6 But, where the next reversioner is under a disability such as 

Notes minority at the time of the alienation, he is entitled to the benefit of 

18 19 this Section, notwithstanding the presence of remote reversioners 

who are under no such disability, but who do not sue to set aside 
the alienation. The reason is that the remote reversioners cannot 
have sued in the presence of the nearer reversioner and the princi, 
pie that the failure of one reversioner to sue within limitation bars 
all the other reversioners applies only where the former was 
competent to sue.^ 

Note 19 19. Suit by reversioner or adopted son succeeding to an 

estate after a Hindu widow. — It is now established that for 
purposes of limitation the Hindu widow does not represent the 
estate so as to bind the reversioners. Hence, where adverse posses- 
sion commences against a widow during her lifetime and a rever- 
sioner succeeds to the estate thereafter, the reversioner has an 
independent cause of action to sue for possession and such cause of 
action accrues to the reversioner on his succeeding to the estate on 
the widow’s death. ^ Similarly, where a widow adopts a son and the 
latter succeeds to the estate, he gets a fresh start of limitation from 
the date of his adoption even in regard to matters that have arisen 
before the adoption.^ The contrary view, viz. that the reversioner 
or the adopted son is bound by the limitation that has run against 
the widow^ is no longer law. Hence, if the reversioner or the 
adopted son is a minor or is under any other disability referred to in 
this Section at the time of his succeeding to the estate, he will ho 
entitled to the benefit of this Section.* 

2, (1937) AIR 1937 Lah C5B (655) : 17*2 lud Ca.s 218, Jati Khuhi v. Matu. 
(Kover.sing AIK 1937 Lah 485.) 

Note 19 

1. (1899) 23 Korn 725 (736) : 26 Ind Apj) 71 : 1 Bom L R 607 : 3 Cal W N 

621 : 7 Sar 543 (P C), Ilunchordas V andravandati v. Parrafibai. 

(1929) AIK 1929 P C 166 (170) : 51 All 439 : 56 Ind App 207 : 117 Ind Cas 
498 (P C), Mt, Jaijgobai v. Utsaralal. 

(1928) AIR 1928 All 561 (567) : 112 Ind Cas 801 : 51 All 188 (F B). 
Banhejl Lai v. Paghunath Sakai. 

2. (1895) 19 Bom 809 (815, 816), Moro Naragan Joshi v. Balaji Paqhunath. 

(1915) A I K 1915 Mad 539 (540, 541) : 25 Ind Cas 692, Kancharla Venkata^ 

ratnarn v. Kvgantu Venkataramiah. 

(1905) 8 Cal L Jour 87 (95) : 9 Cal W N 795, Ilarek Chand Baku v. Be joy 
Ghand Maliaiah. (Harrington, J., contra.) 

8. (1868) 7 Suth W R 134 (135), Gohind Coomar Ghoudhry v. lJuro Ghunder 
Ghowdhry. 

(1909) 1 Ind Cas 49 (50) : 36 Cal 394, Girindra Mohan Poy v. Bocha Das, 

(1935) AIR 1935 Bom 420 (421) : 159 Ind Cas 272, Mariyagva Sidramayya 
V. Ghanvirangouda. (In this case, it was assumed that an adopted 
sou suing for arrears of rent accumulated prior to adoption .sues on the 
same cause of action as would have applied to the widow and it was 
held that the suit was time- bar red. The assumption is not correct. 
In .such cases, the cause of action will not pass to the adopted son at 
all, the right to the rent being the widow’s personal right. The suit 
is liable to Ixi dismissed on the ground that the adopted son cannot 
sue for the rent, at any rate, during the widow’s lifetime.) 

4. (1879) 4 Cal 523 (526) : 3 Cal L R 391$ jProsanna Nath Roy Choicdry v. 
Afzolonnessa Begum, 
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But, if the adverse possession had commenced in the lifetime of 
the last full owner, the reversioner or adopted son succeeding to the 
estate will not have a fresh cause of action but will be bound by the 
limitation that has run before he succeeds to the estate.^ The reason 
is that in such cases the cause of action accrues in favour of the last 
full owner from whom it is derived by the reversioner or adopted 
son. 

20. Applicability of Section to periods fixed by special or 
local Acts. — This Section is one of the Sections as to which it is 
provided in Section 29 sub-section 2 clause (b) that they will not 
apply to the determination of the period of limitation prescribed 
for a suit '•or other proceeding by any special or local law. The 
language of this Section also shows that it only applies to 
cases in which a period of limitation is laid down in the first 
Schedule to this Act.^ Hence, it does not apply to cases where a 
period of limitation is provided for by any special or local law/^ It 
will, however, apply where the special or local law itself provides 

(1905) 9 Cal W N 795 (800, 801) : 2 Cal L Jour 87, /lare/c Ghand Bahu v. 
Be joy Chand MaJiaiah. 

5. (1922) AIR 1922 Mad 12 (16) : 45 Mad 361 : 70 Ind Gas 678, Sectarama^ 
raju V. S uhharaju. 

(1921) AIR 1921 Mad 272 (276) : 44 Mad 951 : 68 Ind Cas 734, Narayana- 
samy Naiclxor v. Periasamy Odayar. 

ISee (1923) AIR 1923 Lah 106 (107) : 68 Ind Cas 177, Chanan Singh 
V. Saliij 

[But see (1867) 7 Suth W R 453 (454), Bam DooUuh Sandyal v. Ram 
Narain Mailer, (Submitted not correct.)] 

Note 20 

1. (1913) 18 Ind Cas 306 (B07) (Oiidh), Khanjan Singh v. Bhihan Singh, 

(Section will apply to the two years’ period under Section 31 of the 
Limitation Act only if it can be treated as an amendment of Art. 132 
of the first Schedule.) 

2. (1874) 1 Ind App 167 (176) : 13 Beng L R 202 : 21 Suth W R 318 : 3 Sar 

363 (P C), Mnlmvirnud Buhadoor Khan v. Tlie Collector of Bareilly, 
(Clause 20 of Act 9 of 1859.) 

(1902) 29 Cal 813 (822), Akhoy Kumar v. V ej<ni Chaiid Mohata'p, (Sec- 
tion 167 of the Bengal Tenancy Act.) 

(1914) AIR 1914 Lah 85 (86) : 1914 Pun Re No. 64 : 25 Ind Cas 448, Secre- 
tary of State V. Jiakim. (Section 18 of the Land Acquisition Act.) 
(1915) A I R 1915 Cal 541 (543) : 28 Ind Cas 241, Sha^ikar Pmsad Jha v. 
Bahu Lat Jha. (Minority provisions do not apply to special limitation 
of Soiithal Pargamis Regulation, 3 of 1872.) 

(1918) AIR 1918 Nag 247 (247) : 46 Ind Cas 879, Balkrishna LaTinan v. 
Bala. (A suit brought under Section 60, sub-section 4 (1) of the 

C. P. Land Revenue Act.) 

(1895) 18 Mad 99 (103, 109, 113) (F B), Vecramvia v. Abhiah, (Suit under 
Section 77, Registration Act.) 

(1890) 17 Cal 263 (267), Girja Nath Roy Bahadur v. Paiani Bibee. (Suit 
for arrears of rent under Bengal Act 8 of 1869.) 

(1897) 1897 Pun Re No. 69, Jan v. Ala Baksh. (Section 40 (2) of Punjab 
Courts Act.) 

(1909) 4 Irad Cas 70 (71) (Cal), Panch Kouri Ghosh v. Pran Gnpal. (Bengal 
Revenue Sale Law.) 

(1866) 5 Suth \V E Act X Rule 41 (42), THnonalh Pandey v. Baghoonath 
Panday. (Bengal Act IQ of 1859.) 

[But see (1923) A I Rrii^ Nag 164 (166) : 71 Ind Cas 140, Shankar, 
gir V, (Submitted not correct,)] 
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Section 6 
Note 20 


that it should apply to any period of limitation prescribed by such 
special or local law.^ 

The Civil Procedure Code is not a special or local law,^ and 
hence the prohibition contained in Section 29 sub-section 2 
clause (b) above referred to will not apply to periods of limitation 
fixed by the Civil Procedure Code. But, in view of the express 
language of this Section which makes it applicable only to cases in 
which a period of limitation has been fixed by the first Schedule to 
this Act, this Section will not apply to such i)eriods.^ 

As regards the question whether minority or other disability can 
confer an exemption from the law of limitation on general principles 
of equity, even in the absence of exi)ress provisions granting such 
exemption, the point was raised before the Privy Council in Mohum^ 
mud Buhadoor Khan v. The Collector of Bareilly Their Lord- 
ships rejected the contention that exemption could bo pleaded in such 
cases and in doing so, observed as follows : — “Their Lordships 
however think it is impossible that any Court can add to the statute 

that which the Legislature has not done Where such 

enlargements have been intended, they are found in the Acts con. 
taining the limitation, as in the general Act. This Act^ contains no 
such saving, and their Lordshii)S would be legislating and not inter- 
preting the statute if they were to introduce it/' It is submitted that 
the view of the Bombay High Court® that minority affords a general 
ground of exemption from the law of limitation apart from the 
statute is therefore open to question in the light of the above- 
pronouncement of the Privy Council. 


3. (1926) AIR 1926 Nag 236 (237) : 91 Ind Gas 563, MadJio Ran Ghatatc v. 

Balaji Narayan. (Under the provisions of Section 160 of the C. P. 
Land Revenue Act, Section 6 of the Limitation Act applies to a suit 
for the recovery of a share of proprietary profits by a minor plaintif!.)- 
(1894) 9 C P L R 1 (2), Daola v. Ohitoo. (Section 81, C. P. Tenancy Act.) 
(1908) 11 Oudh Cas 118 (119), Gur Bershad v. Gokarari Nath, (Section 129, 
Oudh Rent Act.) 

(1929) AIR 1929 Lah 819 (819, 820) : 125 Ind Cas 178, Sulian Bakhsh v. 

Painda Khan. (Punjab Limitation (Custom) Act of 1920.) 

(1926) AIR 1926 Lah 188 (189) : 92 Ind Cas 294, Mahomed Ghaus v. 
Muhammad Ali Shah. (Do.) 

[See also (1914) AIR 1914 Lah 87 (88) : 22 Ind Cas 637, Natha 
Siiujh V. Kishe-n Singh. (The Punjab Limitation (Ancestral 
Land Alienation) Act of 1900.)] 

4. (1912) 16 Ind Cas 149 (151) : 34 All 496, Dropadi v. Ilira Lai. 

[See also (1875) 1 Cal 226 (242) : 3 Ind App 7 : 25 Suth W R 285 : 
3 Sar 573 : 3 Suther 236 (P C), l^hoolhas Koonwur v, Lalla 
J ogeshur.'] 

6. (1909) 1 Ind Cas 178 (179) : 6 Nag L R 1, Ilirasa v. Jodhraj. (Section 
docs not apply to period of 30 days fixed by Order 21 Rule 92 of the 
Civil Procedure Code as the period is fixed by the Code and not this 
Act — It is also doubtful whether the period of 30 days mentioned^in 
Order 21 Rule 92 is .a period of limitation at all.) 

6. (1874) 1 Ind App 167 (176) : 13 Beng L R 292 ; 21 Suth W R 318 ; 3 Sar 

863 (P 0). 

7. Section 20 of Act 9 of 1859. 

8. (1892) 16 Bom 636 (537), Moro Sadashiv v. Visaji Raghunath* 
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21. Applicability of Section to period of 12 years fixed by 
Section 48 of the Civil Procedure Code.— It will follow from 
what has been stated in Note 20 above, that the minority or other 
disability of the decree-holder will not be a ground for extending 
the period of 12 years fixed by Section 48 of the Civil Procedure 
Code. There is, however, a conflict of decisions on this point. On 
the one hand, it has been held by the High Courts of Allahabad,^ 
Calcutta,^®' Madras^ and the Chief Court of the Punjab^ that such 
period cannot be extended on the above ground. On the other hand, 
the Bombay High Court‘d has held that the period can be extended 
under such circumstances. The former view is based on the fact 
that the language of the Section shows that it only applies to periods 
of limitation prescribed by the first Schedule of this Act. The 
Bombay High Court also agrees that this Section does not in terms 
apply to the period of 12 years under Section 48 of the Civil Proce- 
dure Code ; but holds that on general principles, minority is a 
ground for exemption from limitation. The view of the Bombay 
High Court is open to question in view of the Privy Council decision 
in MoJitimmud Buhadoor v. The Collector of Bareilly (See Note 20, 
ante,) 

But, in the Madras High Court itself, in the undermentioned 
case,® Sadasiva Iyer, J., following the decision of the Privy Council 
in Phoolbas Koonumr v. Lalla Jogeshnrf expressed the view that 
the Civil Procedure Code is not a “special statute” but is a general 
law of procedure and that the provisions of the Limitation Act 
relating to exclusion of time govern also the 12 years' period of 
limitation under Section 48 of the Civil Procedure Code. 

The Privy Council decision referred to above was one bearing 
on Section 11 of the Limitation Act of 1859 which did not contain 

Note 21 

1. (1915) AIR 1915 All 849 (350) : 37 All 638 : 30 Ind Gas 521, Ramnath 

Tewari v. Chatarpal Man Teivari, 

la.(1938) AIR 1938 Cal 25 (30) : I L R (1937) 2 Gal 373, Kartic Chandra v, 
Bala Krishna Roy. 

2. (1914) AIR 1914 Mad 526 (527) ; 18 Ind Caa 586 (587) : 37 Mad 186, 

Rehala Ramana Reddi v. Rebala JSabu Rcddi. 

[Set! also (1929) AIR 1929 Mad 394 (396) : 119 Iiid Gas 39, Mannar, 
sv’amy Iyer v. Rarnasamy Naicken.'] 

3. (1894) 1894 Puu Ro No. 128, Jhandu v. Mohan Lai, 

4. (1892) 16 Bom 586 (537), Moro Sadashiv v. Visaji Raghunath. 

(1930) AIR 1980 Bom 508 (509) : 54 Bom 776 : 128 lad Gas 428, 
Bamkrishna v. Ramchandra. 

4a.(1874) 1 Ind App 167 (176) : 13 Beng L R 292 : 21 Suth W R 318 : 3 Sar 863 
(P G). 

5. (1915) AIR 1915 Mad 449 (451) : 24 Ind Gas 195, Venkata Pcrumal Baja 

V. Velayudha Bcddi. 

[See also (1865) 3 Suth W R 8 (9), Huro Soondurce Chowdhrain v. 
Anund Nath Roy Chowdhry. 

(1870) 14 Suth W R 339 (347), Sudaburt Persftad Sahno v. Lotf Ali 
Khan.2 

6. (1875) 1 Cal 226 (242) : 3 Ind App 7 : 25 Suth W R 285 : 3 Sar 673 : 

3 Suther 236 (P C). 
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Section 6 any words showing that it applied only to cases in which the period 
Notes of limitation was laid down by the Limitation Act itself. Under 

21 23 these circumstances, it was held by the Privy Council that the rule 

as to extension of limitation on the ground of minority contained in 
the above Section also applied to a period of limitation fixed by the 
Civil Procedure Code itself. But, in view of the language of the 
present Section which shows that it is only applicable to periods 
fixed in the first Schedule to this Act, it is doubtful whether the 
principle laid down in the above Privy Council decision can be 
applied to the present Section. 

Note 22 22. Period fixed by Court cannot be extended under this 

Section. — This Section refei’S to the extension of a period fixed by 
laiv. Hence, it does not apply to a i)eriod fixed by the Court} 

Note 23 23. Disabilities to which Section applies. — Extension of 

limitation can be claimed only on grounds which are expressly 
I)rovided for V)y the Limitation Act.^ The only grounds on which 
limitation can be saved under this Section are minority^ lunacy 
and idiocy of the person entitled to sue or make the application for 
execution.^ Under the Act of 1859 (Section 12), married women (in 
cases to which the English law would apply) were included in the 
definition of persons under ‘ legal disability” within the meaning of 
that Act. But under the later enactments married women are not 
regarded as persons under legal disability for purposes of limitation. 

The fact that the plaintiff is a disqualified proprietor whose 
estate is under tlie management of the Court of Wards will not save 
limitation under this Section.’^ Similarly, the plaintiffs absence 
from the country or the fact that there has been a dispute or 
litigation as to his title to tlie right in virtue of which the suit is 

Note 22 

1. (1884) 1884 Pun Re No. 31, Previa v, Jaivahir Dnss, 

Note 23 

1. (1926) AIR 1920 Cal 05 (73) : 89 Ind Cas 1000, Sarat Kamini Dasi v. 

Nagendra Nath Pal, 

(1910) AIR 1910 Cal 104 (105) : 28 Ind Cas 818, Kuarmani Singha v. 

TCa.si/ Ali. 

(1804) 1804 Suth W R Gap 290 (291), liani Kishore AcJiarj Choxodhry v. 

IjXikhcc Debec CJioiedhram. 

2. (1918) A I II 1918 P C 180 (181) : 40 Cal 094 : 50 Ind Cas 202 : 46 Ind App 

00 (P C), Sriviati Ratii Kuar Manx Singh v. Nawab Bahadur of 

M'ur s hidabad . 

3. (1918) AIR 1918 P C 180 (181) : 46 Cal 694 : 50 Ind Cas 202 : 46 Ind App 

GO (P C), Sriviati Rani Kuar Mani Singh v. Naxvab Bahadur of 

Mxirshidahad, 

(1931) AIR 1931 Oudh 177 (225) ; 136 Ind Cas 642, Mahomed Azixn Khan 

V. Mohamed Saadat Ali Khan, 

(1916) AIR 1916 Cal 164 (165) : 28 Ind Gas 818, Kuarmoni Singha v. 

Wasif Ali. 

(1917) AIR 1917 Cal 745 (746) : 34 Ind Cas 86, Umakania Sen Choiodliury 

V, Hira Lai Roxj, 

4. (1864) 2 Mad H C R 113 (113), V enkatasuhha Pattar v. Giri AxninaU 

(Voluntary absence abroad.) 



Disability to sub on ghound of minobity, etc. 357 


brought does not entitle him to an extended i)eriod of limitation 
under this Section.® 

Ignorance of the accrual of the cause of action would, if brought 
about by the fraud of the defendant, entitle the plaintiff to an 
extension of limitation under Section 18, infra. But in the absence 
of such fraud, such ignorance is no ground for extending limitation.^ 

24. Minor. — Section 3 of the Limitation Act of 1871 defined a 
minor as ''a person who has not completed his age of 18 years.” 
This definition applied to every person, whatever his domicile might 
have boon.^ 

The Acts of 1877 and 1908 omitted this definition. Under 
these Acts, the question as to when a person attains majority is 
governed by the provisions of the Majority Act of 1875. Under this 
Act, the age of majority is attained by a person ordinarily in all 
cases on his completing the 18th year. There are two exceptions to 
this rule — 

1. Where a guardian has been appointed for the person or property 
of a minor or the Court of Wards has assumed superintendence 
over the property of a minor, he will he deemed to have 
attained his age of majority on completing the age of 21 years. 
Hence, in such cases, the person under disability is entitled to 
have the fresh period of limitation under this Section calculated 
from the date on which ho commences his twenty-second year.^ 
(Section 3 of the Majority Act.) 


Seotioa 6 
Notes 
28—24 


Note 24 


(1868) 10 Sufch W R 253 (253) : 1 Beiig L R (S N) 25, Domnn v. Shnhul 
Konlall. (Involuntary absence due to transportation.) 

5. (18G9) 12 Suth W R P G 0 (21) : 12 Moo Ind App 275 : 2 Beng L R P G 

111 : 2 Suthcr 222 : 2 Sar 429 (P C), Jiajah Saheh Perhlad Seiu v. 
Baboo Budhoo Singh, (Pendency of appeal to Privy Council docs 
not put party, who subject to the appeal is the owner of an estate, 
under a legal disability for bringing suit in that character against 
third parties.) 

(1806) 5 Suth W R 295 (29G), Muddhun Mohun Tcwarec v. Nund Kifihore 
Boss, (Adopted son, after he attains majority, is undor no legal 
“disability” although his title as adopted sou may be disputed and 
has not been finally established.) 

(1866) 5 Suth W R 32 (33), Kishen Mohan Koond v. Mnddhun Mohun 
Timaree. (Do.) 

6. (1809) 1809 Pun Re No. 29, Mt. Maeea Daveo v. Sukh Byal, 

(1873) 19 Suth W R 269 (270), Rcaz AH Khan v. Oovern^nent of India, 
(Ignorance due to absence from country.) 

(1870) 2 N W PH G R 173 (175), Mahomed Musech~ood~dccn v. Clara Jane 
M.usech~ood-de.en, (Ignorance of defendant’s residence is not a ground 
of exemption.) 

Note 24 

1. (1879) 6 Cal L R 543 (544), liainey v. Nohn Goornar Mooherjee, 

2. (1907) 31 Bom 80 (85) : 8 Bom L R 897, Shivram Knndo Knlkarni v. 

Krishnahai, (Where a person obtains an order for a certificate of 
guardianship under the provisions of Act XX of 1864, the minor is 
deemed to have attained his majority when he shall have completed 
his age of 21 years by virtue oif Section 3 of the Indian Majority Act 
(IX of 1875). It is not necessary for the purpo.scs of the Section that 
any formal certificate of guardianship in pursuance of such order 
should actually bo obtained.) 
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2. In regard to the capacity to act in matters of marriage, dower, 
divorce and adoption, the provisions of the Act do not apply 
(Section 2 of the Majority Act). Thus, it has been held that a 
Parsi woman suing for divorce must be deemed to be acting” 
in the matter of divorce and hence is not governed by the 
Majority Act : so that she is entitled under the Parsi Marriage 
and Divorce x\ct of 1865, to be deemed to be a minor till the 
completion of her 21st year.^ 

The age of a person must bo calculated from the date of his 
bzrfk and not from the date of his conception} (See Section 4 of 
the Majority Act.) 

25. Section, whether applies to child in womb. — Can a 

child who is in the womb at the time from which limitation is to be 
reckoned be regarded as being under the disability of minority at 
such time within the meaning of this Section? On this question, 
there is a conflict of decisions. On the one hand, it has been held 
by the Madras High Court that such a person should be held to be 
entitled to sue or apply for execution at the time from which limita- 
tion is to be computed and that he should be regarded as being 
under the disability of minority at such time. According to this 
Court, though for purposes of determining when a person attains 
majority the age of the person must be calculated from the birth of 
the person, yet, there is nothing to preclude his being treated as a 
person in existence and as a minor from the time of his being a child 
in his mother’s womb.^ But, a contrary view has been taken by the 
Lahore High Court according to which this Section does not apply 
to a child in the womb." 

26. Whether minority negatives knowledge. — Where the 
starting i^oint of limitation depends on the hnoioledge of the plaintiff, 

(1906) 10 Oudh Gas 247 (250), Maiilvi Saiyad Ahmad v. Maulvi Saiyad 
Muha?yimad. 

(1889) 13 Bom 286 (289), Yeknath v. Waruhai. 

[Sec (1927) AIR 1927 Mad 86 (.37) : 49 Mad 809 : 99 Ind Gas 213 
(F B), In the matter of V enkatesa Pertimal. (Order appointing 
guardian made dependent on prior furnishing of security — Secu- 
rity not furnished — There is no order of appointment of guardian 
— Minor attains majority on completing 18 years.)] 

3. (1898) 22 Bom 430 (436), Bai Shirinhai v. Khar shed ji Nasarvayiji. 

4. (1935) AIK 1935 Mad 839 (841) : 58 Mad 880 : 159 Ind Gas 1 (F B), Banga^ 

natha Ueddi v. llamaswami Mtidali. 

Note 25 

1. (1935) AIR 1935 Mad 839 (841) : 68 Mad 886 159 Ind Gas 1 (F B), Banga^ 

natha Beddi v. Bamastvami Mudali, (Overruling AIR 1931 Mad 
456 (457).) 

2. (1929) AIR 1929 Lah 264 (255) : 10 Lah 713 ; 116 Ind Gas 545, Mahomed 

Khan v. Ahrnad Khan. 

(1980) AIR 1930 Lah 394 (396) : 127 Ind Gas 708, Madho Bam v. Dharam 
Singh. 

(1920) AIR 1920 Lah 220 (220) : 54 Ind Gas 838, Miran Ditta v. Bihari 
Lai. 

(1912) 14 Ind Gas 60 (61) (Lah), Kehar Singh v. TIazarana Singh* 
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the minority of the plaintiff does not in itself negative such 
knowledge.^ 

27. “Insane.*’ — The word “insane” means “mad/’^ A state 
of mental weakness on account of injuries sustained is not insanity 
within the meaning of this Section.^ 

28. “Idiot.** — An idiot is a person so deficient in mind as to be 
permanently incapable of rational conduct.^ 

Hence, it is apprehended that where the person entitled to sue 
or apply for execution is an idiot at the commencement of limitation, 
there is no question of the cessation of his disability. In such cases, 
it is conceived that clauses 3 and 4 of the Section providing for cases 
where the person under disability dies during the continuance of the 
disability will come into play. 

29. Onus of proof and evidence as to disability. — Section 3 
provides that subject to the provisions of Sections 4 to 25, every suit 
or other proceeding instituted after the period prescribed in the first 
Schedule should be dismissed. This show^s that the provisions of 
Sections 4 to 25 are in the nature of excep)iio 7 is to the general rules 
of limitation contained in the first Schedule. It is a general principle 
that the burden of proving that a case falls within an exception and 
not the general rule lies on the person who relies on the exception. 
(See Evidence Act, Sections 103, 105 and 106.) Hence, where a suit 
or other proceeding is prima facie barred by limitation under the 
first Schedule, the burden of proving that by reason of any of the 
exceptions contained in Sections 4 to 25 the suit or proceeding is 
saved from the bar of limitation is on the person who pleads such 
exception.^ This principle is applicable to cases under this Section 
also. Hence, the burden of x)roving that a suit or application for 
execution is saved from the bar of limitation by virtue of the 
provisions of this Section is on the person who relies on such 
provisions.^ 


Note 26 

1. (1920) AIR 1920 Mad 793 (798, 800) : 52 lud Gas 725, Narasirnha v. 
Krishna Chandra. (Referring to 16 Bom 191.) 

Note 27 

1. See Concise Oxford Dictionary. 

2. (1924) AIR 1924 Bom 290 (292) : 84 Ind Gas 796, Abdulla Mzihanimad v. 

Abdulla M. Zulaikhi. 

Note 28 

1. See Concise Oxford Dictionary. 

Note 29 

1. See Notes under Section 3 ante. 

2. (1924) AIR 1924 Cal 420 (422) : 81 Ind Gas 680, Prohlad Chayidra Ghow^ 

dhury v. Bamsaran Chowdhury. 

(1910) 7 Ind Gas 506 (618i (Lah), Husaina v. Sahib Nur. 

(1930) AIR 1930 Oudh 97 (100) : 121 Ind Gas 277 : 5 Luck 658, Mehdi AU 
V. Walayat Husain Khan. 

(1902) 6 Cal W N 601 (606), Lalla Kanhoo Lai v. Mt. Manki Bibi. 
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Note 30 


Further, under Order 7 Rule 6 of the Civil Procedure Code, 
when a suit is instituted after the expiration of the period prescribed 
by the law of limitation, the plahit must show the ground on which 
exemption from such law is claimed. Hence, where a plaintiff relies 
on this Section as saving his suit from the bar of limitation, such 
fact must be clear from the plaint itself/^ But the exemption need 
not be pleaded expressly and in so many words. It is enough if the 
fact of reliance on the saving provisions of this Section is somehow 
apparent on the face of the plaint.^ 

As to the kind of evidence requisite to prove age and minority 
under this Section, see the undermentioned cases.^ 

80. Suit on behalf of Hindu idol. — A Hindu idol is 
recognised as a juridical person capable of holding property, though 
it is only in an ideal sense that property can be held by an idol. 
But the possession and management of dedicated property belong to 
the shehait and this carries with it the right to bring whatever suits 
are necessary for the protection of the property. Every such right 
of suit is vested in the shebait and not in the idol. Hence, where 
the shebait is a minor (or other person under disability) at the time 
from which the period of limitation is to be reckoned, he is entitled 
to the benefit of this Section.^ 

As the right to sue for the protection of dedicated property is 
vested in the shehait and not the idol, whatever disability the idol 


(1914) air 1914 Lah 142 (143) : 23 Tnd Gas 462, Charanjit Singh v. 
IHshcn Singh, 

(1928) AIR 1928 Lah 7G3 (764) : 109 Incl Gas 831, Jagadish Ram v. 
Mukayid LaL 

(1913) 18 Irid Gas 391 (392) (Gal), Panchu Mondul v. Imf, (Court not bound 
to raise point siio motu.) 

(1923) AIR 1923 Lah 251 (254) : 70 Ind Gas 984, Jagat Singh v. Balaga 
Singh, 

(1923) AIR 1923 Lah 41 (42) : 79 Ind Gas 211, Pr'cin Das v. Sarhaland, 
(1917) AIR 1917 Mad 930 (935) : 33 Ind Gas 969, Ranianathan Ghetty v. 
Murugapj^a Ghetty. 

3. (1913) 18 Ind Gas 391 (392) (Cal), Panchu Mondul v. Isaf, 

4. (1909) 2 Ind Gas 77 (78) (Gal), G angadhar Sarhar v. Kliaja Abdul Ajij. 

5. (1928) AIR 1928 Lah 250 (252, 253) : 113 Ind Gas 53, Zindav. Mi. RosJmai, 

(Medical evidence is not of much help in determining ago.) 

(1907) 29 All 29 (33) : I Mad L Tim 429 : 5 Gal L Jour 4 : 11 Cal W N 130 : 
17 Mad L Jour 32 : 9 33om L R 80 : 34 Ind App 1 (P C), Naioab Sha 
Ara Begani v. Najihi Regain. (In. India it is no doubt difficult to 
prove such facts as the date of birth, after a lapse of many years, and 
it would bo unreasonable to require such a class of evidence as would 
justly be demanded in England, But the evidence must be such as 
to carry reasonable conviction to the mind.) 

(1907) 1907 Pun L R No. 29 p. 79 (80) : 1907 Pun W R 6, Fatah Moham- 
mad V. Foja. (When the age of a minor is in dispute, preference 
is to be given to the weight of medical evidence in the absence of 
any clear-proof to the contrary.) 

Note 30 « 

1. (1905) 32 Cal 129 (141) ; 31 Ind App 203 : 8 Cal W N 809 : 6 Bom L R 765 : 

1 All L Jour 585 : 8Sar 698 (P C), Jagadindra Nath Roy v. Hemanta 
Kumari Debit 
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may be conceived of as labouring under, will not be the disability of 
a person entitled to sue. Hence, this Section will not apply to such 
disability. Though, thus, the question as to the disability or other- 
wise of the idol is not material for the purposes of this Section, it 
has been held that an idol is not a perpetual minor for purposes of 
limitation.^ This only means that a suit in respect of property 
dedicated to an idol is as much subject to the law of limitation as any 
other suit and that no exemption from such law can be claimed on 
the ground that such suit is for the benefit of an idol which is incap- 
able of looking after its own interests. 

31. “Within the same period after the disability has 
ceased.” — In cases coming within its scope, this Section enables the 
person under disability to sue or apply for execution within the same 
time from the cessation of disability as w^ould have otherwise been 
allowed from the time specified in the third column of the first 
Schedule. This provision is controlled by Section 8 which provides 
that the period of limitation cannot be extended under this Section 
for more than three years from the cessation of the disability or the 
death of the person affected by it. For the combined effect of the 
two Sections, see Notes under Section 8, infra. 

The expression “ after the disability has ceased ” shows that in 
calculating extra period allowed under this Section, the date on 
which the disability ceases must be excluded.^ 

See also Notes 32 and 33 below. 

32. Section does not prevent running of limitation against 
person under disability. — The provision that in cases coming 
under this Section the suit or application may be filed within the 
same period after the disability has ceased as w^ould otherwise have 
been allowed from the time prescribed therefor in the third column 
of the first Schedule, does not mean that limitation does not run at 
all during the continuance of the disability. The provision only 
means that the person under disability is entitled to an extension of 
time till the expiry of the period mentioned in the first Schedule 
calculated from the cessation of his disability (subject to the limits 
imposed l)y Section 8 infra). Hence, when a person enters into 
possession in assertion of a title hostile to that of the person under 


2. (1927) AIR 1927 Pat 49 (51) : 97 lud Gas C37, Goitalacharyya Oowsioaitii 
V. Bilim Kali Chaudhur y , 

(1909) 3 Ind Gas 93 (96) (Cal), Jnananjan Banerjec v. Adoremoney Dassci?, 
(1930) A I R 1930 Pat 455 (471, 472) : 9 Pat 885:127 Ind Gas 817, 
Nauranyi Lai v. Iia7n Charan Das, 

(1926) AIR 1926 All 392 (393) : 48 All 348 : 93 Ind Gas 652, Chitar Mai v. 
Panchu Lai. 

[5ee also (1932) AIR 1932 Mad 328 (333) : 137 Ind Gas 487, 
Periyanan Chetty v. Govind Bao.) ] 

' Note 31 

1. (1884) 10 Cal 748 (761) : 8 Ind Jur 673, Jtujmohun Mahto v. Luchmeshur 
Singh. 
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disability, limitation begins to run from the date of his entering into 
possession and is not postponed till the cessation of disability.^ 

Illustration. 

V, a Hindu who was insane, was entitled to certain properties. 
his wife, acting as his guardian, transferred certain properties to 
C without any proper justification. V then died as an insane 
person and was succeeded by his widow B. After B’s death, 5, a 
reversioner of F, sued the transferee for the recovery of the 
properties. G asserted that the suit was barred by limitation as 
he had been in adverse possession from the date of the transfer 
and as more than 12 years had elapsed from such date. S con. 
tended that as V had been a lunatic, limitation could not have 
begun to run during his lifetime and as a reversioner he (S) was 
not bound by the limitation that might have run as against the 
widow. The contention was overruled and it was held that the 
lunacy of V did not prevent the running of limitation against 
him.^ 

It is apprehended that on the above principle, where a right 
to sue accrues to a person under disability in respect of a certain 
property and such property is afterwards transferred by him to 
another, limitation as against the assignee must bo calculated not 
from the date of the assignment but from the date on which it would 
ordinarily have begun to run. (See Note 40.) 

Suppose that a right to sue accrues to a minor in 1910 and that 
the ordinary period of limitation for the suit (6 years) expires in 
1916. The minor attains majority in 1918. Under this Section read 
with Section 8, he has a period of three years from 1918 within 
w^hich to bring his suit. But the minor dies in 1919. A suit by 
his legal representative brought subsequently will be time-barred, 
though three years may not have elapsed from 1918. The reason 
for this is that the extension of time under this Section is a personal 
privilege conferred on the minor and is not available to persons 
deriving their right to sue from the minor (see Note 42). But the 
example also shows that limitation begins to run even before the 
-date of the attainment of majority by the minor. For, otht^rwise, a 
suit brought within the period of limitation calculated from the 

Note 32 

1. (1903) 27 Bom 515 (534) : 5 Born L R 274, Thalcore Fatesingji v. Bamanji 
Ardeshir. 

(1920) A I E 1920 Mad 793 (797, 798) : 52 Ind Gas 725, Narasimha v. 
Krishnachandra. 

(1909) 4 Ind Gas 864 (856) : 1909 Pun Ee No. 100, Shamier v. Ladha Smgh. 

U928) A I E 1928 Oudh 481 (482) : 113 Ind Gas 258, Mt. Ram Dulari v. 
Sher Bahadur Singh, 

(1922) A I E 1922 Mad 12.(15, 16) : 45 Mad 361 : 70 Ind Gas 678, Seetarama- 
raju V. Suhbaraju. 

■2. (1922) A I E 1922 Mad 12 (16) ; 46 Mad 361 : 70 Ind Gas 678, Seetarama- 
raju V. Suhbaraju. 

[S<!e also (1928) A I E 1928 Oudh 481 (482) : 113 Ind Gas 268, 
Mt, Bam Dulari v. Sher Bahadur Singh.'] 
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attainment of majority must be within time although brought by 
the legal representative and not by the minor himself. 

33. Privilege under Section is not confined to proceedings 
instituted after the cessation of disability. — This Section provides 
that in cases coming under it, the suit or application may be filed 
within the same period after the disability has ceased as would 
otherwise have been allowed from the time prescribed therefor in 
the third column of the first Schedule. This does not mean that a 
suit or application filed before the cessation of disability will be 
time- barred if filed after the expiry of the ordinary period of limita- 
tion. The provision simply means that limitation is extended till 
the expiry of the period mentioned in the first Schedule calculated 
from the cessation of disability. Hence, a suit or application filed 
on behalf of a person under disability by his next friend during the 
continuance of the disability but after the expiry of the ordinary 
period of limitation will also be saved under the provisions of this 
Section.^ 

34. Acquisition of prescriptive title against person under 
'disability. — Under Section 28 infra, it is provided that at the 

Note 33 

1. (1875) 1 Cal 226 (243) : 3 Ind App 7 : 25 Suth W K 285 : 3 Sar 673 : 3 
Suthor 236 (P C), Phoolhas Koonnmr v. Lalla Jogeshur. 

(1899) 23 Bom 544 (549) : 26 Ind App 32 : 3 Cal W N 186 : 7 Sar 451 (P C), 
Bhagwandas Mitharani v. JUrott-Garnac. (Suit on behalf of minor 
heir by Administrator-General.) 

(1887) 9 All 411 (413) : 1887 All W K 58, Balden Singh v. Kishan Lai. 

(1883) 1883 All W N 63 (63), Har Gohind v. Srikishcn. 

<1869) 1 N W P H G R 122 (123), Ram Autar v. Dhunee Ram. 

(1930) AIR 1930 Bom 593 (593) : 128 Ind Cas 430, Kashinath Rajaram 
So7nani v, Govind Shayilair Jinsizvalla. 

(1883) 9 Cal 181 (182) : 11 Cal L R 34 : 5 Shome L R 135, Mon Mnhun 
Buhsee v. Gunga Soondery Dabee. 

(1884) 10 Gal 748 (766) : 8 Ind Jur 673, J agmohan Mahio v. Luchrneshiir 
Singh. 

(1881) 7 Cal 137 (139) : 8 Cal L R 306 : 5 Ind Jur 644, Khodahux v. Budrce 
Narain Singh. 

(1896) 23 Cal 874 (388), Norendra v. Bhupcndra. 

(1898) 3 Cal W N 24 (25), Maharaj Kumar Gzineshwar Singh v. Jaga^ 
dhatri Fershad. 

(1898) 2 Cal W N (Notes) cvi (cvii), Manmatho v, Manohar Mukcrjee. 

(1903) 7 Cal W N 594 (595), Shaniachurn Ilin v. Kanangai Chaiian 
Prasad. 

(1867) 7 Suth W R 161 (162), Ram Ghundra Roy v. Urnhica Dossia. 

(1869) 11 Suth W R 468 (472) : 3 Beng L R A G 145, Tarinee Ghurn Ghow- 
dhry v. Sharoda Soonduree Dossee. 

(1870) 14 Suth W R 429 (429), Ram Ghose v. Oreedhur Ghose, 

(1872) 17 Suth W R 419 (419), Sreemuity Sujf uronnissa Bihee v. Moonshee 
Noorul Hossein. 

(1934) AIR 1934 Lah 908 (908) : 154 Ind Gas 603, Sartoan Singh v. ML 
Basanti. 

(1929) AIR 1929 Lah 661 (662) : 117 Ind Gas 909, Padha Madho Persliad 
V. Ghanaya Lai. 

(1910) 6 Ind Gas 488 (489) (Lah), Gujjar Mai v. Sita Ram, 

(1881) 1881 Pun Re No. 112, Oanda v, Jaioand Singh. 

(1886) 1886 Pun Re No. 91 (F B), Bihana v. Harditta. 
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Section 6 determination of the period limited to any person for bringing a suit 

Notes for the possession of any proiierty, his right to such property 

34—35 shall be extinguished. Where the person entitled to sue is under 
a disability mentioned in this Section and is entitled to an exiemion 
of limitation under it, his right cannot be extinguished until the 
expiry of such extended period.^ 

Note 35 35. Effect of existence of guardian for person under 

disability. — The mere fact that there is a guardian for the person 

under disability does not deprive such person of the indulgence 

granted by this Section.^ Nor is the extended period under the 

(1929) AIR 1929 Mad 394 (390) : 119 Ind Cas 39, Mannar swamy Iyer v, 
liamaswamy Naicken. 

(1894) 9 C P lit R 9 (10), Balkislicti v. Khiiman* 

(1888) 2 C P L R 184 (185), Ayarsinyh v. Lakhi, 

(1912) 15 Ind Cas 366 (367) : 0 Low Bur Rul 52, Ma Sein Hnyin v. C. 8. 
Lutchman Chetty, 

(1936) AIR 1936 Sind 84 (85) : 30 Sind L R 30 : 163 Ind Cas 379, Sainbux 
V. A.lihiir, (Application for execution by Court of Wards.) 

[6’cc (1936) AIR 1936 All 152 (153) : 161 Ind Cas 330, Baincsh 
Chandra v. Finn Bashi Ham Bhajan Lai.'] 

[But see (1870) 14 Sutli W R 339 (348), Siidaburt Per shad Sahoo v, 
Lolf AH Khan. (Submitted not correct.)] 

Note 34 

1. (1935) AIR 1935 Lah 924 (925) : 160 Ind Cas 557, Nawah v. Lachhman 
Singh. 

(1910) 5 Ind Cas 84 (85) : 33 Mad 366, Annayyan v. Chinnan. 

Note 35 

1. (1905) 82 Cal 129 (142) : 31 Ind App 203 : 6 Bom L R 765 : 8 Cal W N 809 : 

1 All L Jour 585 : 8 Sar 698 (P C), Jayadindra Nath Boy v. Hem.an- 
tha Kumar i Debi. 

(1875) 1 Cal 226 (243) : 3 Ind App 7 : 25 Suth W R 285 : 3 Sar 673 : 3 
Slither 236 (P C), Phoolbas Koonivur v. Lalla Joyeslnir. 

(1883) 9 Cal 181 (182, 183) : 11 Cal L R 34 : 5 Shome L R 136, Mon 
Mohun Buksec v. (iunya Sonndery. 

(1907) 6 Cal L Jour 383 (394), Harihar Per shad v. Bholi Per shad. 

(1905) 1 Cal L Jour 96 (S N), Sawdayorc Sahii v. J agger Nath Per shad. 
(1870) 14 Suth W R 339 (348), Sadabnrt Pershad Sahoo v. Lotf AH Khan. 
(1883) 7 Bom 179 (180) : 7 Ind Jur 373, Jagjivan Amirchand v. Ilasayi 
Abraham. 

(1866-67) 4 Bom .H C R A C 199 (201), Mahiyatrav Chandrarav v. Nensuk 
Anandrav Shet Marvadi, 

(1934) AIR 1934 All 434 (435) : 148 Ind Cas 1166, Mzisi Imran v. The 
Collector of Bijnorc. (Lunatic is protected under Section 6 as long 
as he is under disability. Merc fact that there was guardian on his 
behalf, who could have sued earlier, will not deprive him of the 
protection.) 

(1881) 4 Mad 119 (120), Anantharama Aiyar v. Karuppa 7 ian, 

(1929) AIR 1929 Lah 601 (662) ; 117 Ind Cas 909, JPacVia Madho Parshad 
V. Ghayiaya Lai. . 

(1913) 21 Ind Cas 365 (367) : 16 Oudh Cas 206, Jagat Naraiyi v. Mt. Nar~ 
bad a Kuyvwar. 

(1936) AIR 1936 Pat 194 (196) : 158 Ind Cas 25, Bam Das v. Bam Bahu. 
(Minor proprietor trading under trade name through manager — Hundi 
in favour of proprietor in trade name becoming payable during 
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Section inapplicable to a proceeding instituted by a guardian on Section 6 

behalf of a minor or other person under disability during the con. Notes 

tinuance of the disability.*^ But, where the person really entitled 88 — 37 

to sue or apply at the commencement of limitation is the guardian 

and not the minor (or other person under disability), the Section 

will not apply merely because the suit or application would be for 

the benefit of the person under disability. Thus, where a document 

is executed in favour of a guardian in his own name, this Section 

will not apply to a suit by the guardian on the document, although 

the party beneficially interested may be a minor or other person 

under disability.^ But, if a document is executed in favour of a 

minor (or other person under disability) or in favour of a minor by 

his guardian, this Section will apply to a suit by the minor on the 

document.'^ (See also Notes 36 to 39.) 

36. Estate of minor under management of Court of Note 36 
Wards. — Where the property of a minor is under the management 

of the Court of Wards, the person entitled to sue in regard to the 
property is the minor and not the manager of the Court of Wards, 
though the suit may bo in the name of such manager. Hence, 
whore a decree is passed in favour of minors whose proi)erty is under 
tlie management of the Court of Wards, the fact that the decree 
stands in the name of the manager of the Court of Wards is no 
ground for denying the minors tlie extension of limitation conferred 
by this Section.^ 

37. Appointment of administrator to estate of person Note 37 
under disability. — See Note 3, ante* 

minority — rropriotor held entitled to benefit of Section G, Limitation 
Act, though manager could sue.) 

2. See Note 33 supra, 

3. (1927) A I R 1927 Bom G1 (G3) : 50 Bom 831 : 100 Ind Car, 95, Pandhari^ 

nath ManiksJiet v. Ajamkha, 

(1886) 10 Bom 241 (242), YeJniath Bauichajidra v. W aman Brahmadcv, 

(If promissory note is taken in the name of the minor alone, the 
minor would have throe years from attaining his majority within 
which to sue.) 

(1903) 7 Cal W N 594 (595), Shawacliurn Tlin v. Kanangai Chaitan 
Prasad. (Mortgage in favour of guardian acting for a minor — Suit 
on mortgage — Section applies.) 

(1924) AIR 1924 Bom 4G8 (468) : 80 Ind Cas 474, Vishnu Narayan v. 

Keshav Gajanan. (Section docs not apply to promissory note taken 
by the guardian of minor who alone (and not the minor) can sue on it. 

Following 28 Mad 205.) 

(193G) AIR 193G Pat 194. (19G) : 158 Ind Cas 25 (2G, 27), Bamdas v. Bam 
Balm. (Held, that in the circumstances, the minors were the real 
parties to the suit transactions and that the Section applied.) 

(1912) 14 Ind Cas 694 (697) (Cal), Sarai Chandra Singh v. Sudhan Hari 
Mukerjec. (Do.) 

4. See cases cited in Foot-Note 3 above. 

Note 36 

1. (1936) AIR 1936 All 63 (64) ; 160 Ind Cas 275, L. Dina Nath v. Collectcr 
of F arrukhahad. 

also (1936) AIR 1936 Sind 84 (85) : 30 Sind L R 30 : 163 Ind 
Cas 379, Sambux v. AH Bux.'] 
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Note 38 


Note 39 


38. Estate of minor in hands of executor. — Where a 
testator has appointed an executor who is in charge of an estate and 
a right to sue accrues to the executor as such, the mere fact that the 
person beneficially entitled to the estate is a minor does not enlarge 
the period of limitation under this Section. The reason is that the 
right of suit is vested in such cases in the executor and not the 
beneficiary and this Section only applies to the disability of the 
person entitled to sue. Hence, if the executor fails to sue within 
the ordinary period of limitation, the minor beneficiary cannot 
subsequently do so, claiming the benefit of this Section.^ (See also 
Notes 35 and 39.) 

39. Appointment of receiver to estate of person under 
disability. — Suppose, after a cause of action in respect of an estate 
has accrued to a minor, a receiver is appointed to his estate. What 
is the period of limitation for a suit by the receiver Is the receiver 
entitled to the extended period of limitation that would have applied 
to a suit by the minor himself ? If the receiver fails to sue within 
the ordinary period of limitation, is the minor entitled to the 
extended i>eriod under this Section in respect of a suit which he 
brings subsequently ? 

The question arose before the Calcutta High Court in Bai 
Kumar Girija Nandan v. Kanhiya Prasad} In that case, it was 
held that if the receiver failed to sue within the ordinary period of 
limitation, the suit by the minor subsequently would also be barred 
though the extended period to which he was originally entitled under 
this Section had not exjdred. The decision assumes that the 
limitation that would have applied to a suit by the receiver is the 
ordinary period. It is held that on the appointment of the receiver 
the right to sue becomes completely vested in the receiver, so that he 
can give a complete discharge to the debtor. If he fails to sue within 
the period of limitation, the suit becomes completely barred and the 
minor cannot afterwards sue, though the extended period to which he 
was originally entitled has not expired. 

It is doubtful whether the above decision of the Calcutta High 
Court is corre?ct in view of the decision of the Privy Council in 
Bhagiuandas v. Hi veil Mar nac} In that case, a cause of action had 
accrued to the minor heir of a deceased i)erson and thereafter an 
administrator was appointed to the estate of the deceased. In a suit 
by the administrator on behalf of the estate brought after the 
ordinary period of limitation, it was held by the Privy Council that 

Note 38 

1. (1924) AIR 1924 Pat 721 (732) : 83 Ind Oas 812 : 8 Pat 880, Keslio Pershad' 
Singh v. Madho Prasad Singh. 

Note 39 

1. (1914) AIR 1914 Cal 85 (36) : 20 Ind Gas 701. 

2. (1899) 23 Bom 644 (649) ; 26 Ind App 32 : 3 Cal W N 186 : 7 Bar 451 (P C).- 
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the suit was not barred by limitation as it was a suit on behalf of Section ft* 

the minor heir. It is apprehended that the principle of this decision Notes 

is also applicable to the case of receivers. Hence, where a receiver 39 — 40 

is appointed to the estate of a minor, a suit by the receiver on a 

cause of action arisen before his appointment as receiver must, it is 

apprehended, be deemed as a suit on behalf of the minor and, as 

such, governed by the same period as would have been applicable to 

a suit by the minor himself. If so, the failure of the receiver to sue 

within the ordinary period of limitation would not bar a suit by the 

minor so long as the extended period of limitation under this Section 

has not expired. 

40. Whether extension of time under the Section can be Note 4(^ 
claimed by assignee from person under disability. — The right to 
an extension of time under this Section is a purely jyersonal right 
which is confined to the person under disability. The right is not 
attached to the cause of action of the person under disability. 

Hence a person deriving his right to sue from the person under 
disability, like an assignee from him of the property which is the 
subject matter of the suit, is not entitled to claim that, with reference 
to a suit or application by him, the extended period that would have 
applied to a suit by the person under disability himself should be 
applied.^ Thus, suppose adverse possession commences against a 

Note 40 

1. (1883) 9 Cal 603 (666) : 12 Cal L R 269 (F B), Budra Kant Snrvia Sircar 
V. Nobo Kishore Surma Biswas, 

(1898) 25 Cal 409 (412), il arakchayid v. Deonath Sahay. 

(1902) 26 Bom 730 (733, 734) : 4 Bom L R 613, Mahadeo v. Bahi, 

(1919) AIR 1919 Cal 893 (894) : 46 Ind Cas 802, Bhagahan Chandra v. 

Ishan Chandra Kaibarta Das, 

(1918) AIR 1918 Lah 374 (375) : 44 I,C. 890, Huham Singh v. Shahah Din,, 

(1935) AIK 1935 Bom 420 (420) : 159 Ind Cas 272, Mar iyayya Shidra^ 
mayya v. Ghanrirangouda. (Suifc lor arrears of rent accumulated in. 
favour of a Hindu widow — Suit brought by son adopted by her — 

Assuming he is entitled to sue, he derives his right to sue but is not- 
entitled to extended period under this Section which would have 
applied if the widow herself were suing. However, assumption that, 
adopted son is entitled to sue and derives his right to sue from widow 
is not right — Rent being income from the estate, widow is absolutely 
entitled to it and right to rent is her personal right and is not annexed 
to the estate — Hence, adopted son on adoption does not get any right- 
to sue for such rent.) 

(1919) AIR 1919 Mad 317 (318, 320) : 42 Mad 637 : 60 Ind Cas 380,. 

Mengasamy Cheity v. Thangavelu Chetty, 

(1914) A I R 19l/Oudh 339 (340) ; 18 Oudh Cas 34 : 27 Ind Cas 118, Imam 
Uddin V. Mumtazunnissa. 

(1888) 1888 All W N 183 (183), Kedar Nath v. Lachman Das, 

(1901) 1901 All W N 12 (14), Batuk Dayal Singh v. Basant Bam, 

(1875) 24 Suth W R 181 (182) : 15 Beng L R 367, Mahomed Arsad Choio- 
dhry v. Eakoob ALi. 

(1926) A I B 1926 Oudh 20 (20): 90 Ind Cas 741. Sitla Bux v. Ham Newaz. 

(1922) A I B 1922 Oudh 81 (32) : 66 Ind Cas 101, Muhamznad Nur Khan 
V. Lachmi Narayan, 

[But see (1905) 2 Cal L Jour 87 (90) : 9 Cal W N 795, Harek Chand 
Bobu V. Maharaj Dhiraj Bijoy Ohand Mahaiah, (Per 
Harrington, J. — Widow adopting son after commencement of- 
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minor in 1905, and in I9l0 the minor transfers to another j^erson 
his right to the property which is the subject mattfer of the adverse 
possession. Limitation for a suit for possession by the transferee 
runs from 1905 and he is not entitlc>4 to fipy extinsipn of limitation 
on account of the minority of the transferor. (See also Note 32.) 

Where, however, after a right to sue in respect of a property 
accrues to A, a minor, the property is transferred to B in tric0 for 
A, it is apprehended that B will bo entitled to the benefit of the 
extended period of limitation that would have applied to a suit by A 
himself. (See Notes 34 and 39.) 

41. Whether period extended under this Section is ^‘period 
prescribed” for suit or application. — Various Sections of the Act 

use the expression “period prescribed” for a suit or other proceeding. 
(See Sections 4, 5, 12 to 16, 19, 20 and 28.) The question arises 
whether a period extended under this Section is a “period pres, 
cribed” for a suit or other iiroceeding within the meaning of such 
Sections. Thus, Section 4 provides that when the period prescribed 
for a suit or other proceeding expires on a holiday, the suit or 
other proceeding may be filed on the next working day. Suppose 
the period expiring on a holiday is not the period specified in the 
first Schedule but the additional period to which the plaintiff 
or applicant is entitled under this Section. The question arises 
whether Section 4 applies to such cases so as to entitle the plaintiff 
or applicant to file the proceeding on the next working day. Simi- 
larly, under Section 19, if, before tlio expiry of the period of limita- 
tion prescribed for a suit or application, the debtor acknowledges in 
writing his liability, the creditor will be entitled to a fresli starting 
point of limitation from the date of such acknowledgment. Suppose 
the acknowledgment of liability is made after the expiry of the 
period mentioned in the first Schedule but before the expiry of the 
extended period under this Sectipn. The question arises whether 
Section 19 will apply to such cases so as to give the plaintiff or 
applicant a fresh start of limitation from the date of the acknow- 
ledgment. 

On this question, there is a conflict of decisions. One view 
is that the additional period to which the plaintiff* or applicant 
is entitled under this Section is a “period prescribed” for the suit or 
application^ Accordingly, under this view, the liberty of filing a 
suit or other proceeding on the nex| working day under Section 4 will 
apply not only to cases where the period fixed in the Sched^ile expires 

^ 

adverse possession against her — Widow minor at time of com- 
mon cement of adverse possession — Adopted son becomes clotln’d 
with all her rights and he can sue within the extended period 
that would have applied to her if she herself were suing — Sub- 
mitted view is wrong on both points involved — Adopted son 
does not derive right to sue from widow and assuming he does 
so, he is not entitled to extended period applicable to widow.)] 

Note 41 

1, Sje cases cited in Foot-Notes (2) and (3) below. 
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on a holiday but also to cases where the additional period under this 
Section expires on a holiday.^ Similarly (it is conceived), Section 19 
will furmsh a fresh starting point of limitation not only where the 
acknowledgment €f liability by the diebtor is made before the expiry 
of the period inentionetf'^r^f^^ie first Schedule but also where such 
acknowledgment is made after the expiry of such period hut before 
the expiry of the extended period under this Section.^ The view 
proceeds on the reasoning that inasmuch as the period of limitation 
for 4 suit or other proceeding is determined not only with reference 
to the relevant Article in the Schedule but also with reference to 
the particular Section of the Act that may apply to the case, the 
expression “period prescribed'' for a suit or other proceeding must 
mean the period prescribed by the particular Article in the Schedule 
read with the Sections of the Act. This view receives support from 
the recent Privy Council decision in Maqbul Ahmad v. Onkar Pra- 
tap^ in which it was held that the expiration of a period comimted 
in accordance with Section 14 of the Act was the expiration of a 
'‘period prescribed” within the meaning of Section 4 of the Act. 

According to the contrary view, the additional period to which 
a plaintiff or applicant may be entitled under this Section is not a 
“period prescribed” for the suit or application.^ Thus, under this 
view, an acknowledgment of liability made after the expiry of the 
period fixed in the Schedule but before the expiry of the extended 
period under this Section will not furnish a fresh starting point of 
limitation under Section 19.® Similarly, the extended period under 
this Section will not be the “period i.)rescribed” for a suit within 
Section 15 su))-section 2.^ This view is based on the reasoning 

2. (1928) AIR 1928 INTad 1255 (1257, 1258) : 115 Iiid Cas 509, Narasaijya v. 

Krishnamurthy. 

(1924) AIR 1924 Oudh 385 (387) : 81 Ind Cas 484, Bans Bfi/wdwr Singh 

V. Mt. Sakab'aj Kuar, 

(1932) AIR 1932 Mad 139 (141) 135 Ind Cas 587 : 55 Mad 286, Naganna 

V. KrisJmanmrthy. 

3. (1930) AIR 1930 Mad 991 (994) : 128 Ind Cas 867 : 54 Mad 445, Somi 

Setti Seshayya Chetty v. Suhhadiu (Acknowledgment made after the 
original period but during the period of grace under Section 31 (now 
repealed) is sufficient.) 

(1927) AIR 1927 All 114 (115) : 98 Ind Cas 1005 ; 49 All 67, Sheo Pratab 
Singh v. T ajammal Hussaifi . (Do.) 

[See (1930) A I R 1930 Bom 187 (189) : 124 Ind Cas 791, DunicJiand 
Bishandas v. Comytoir National D* Escompte D'l'aris. (Ack- 
nowledgment mada^fter expiry of original period specified in 
Schedule but duriilg the period deductible under Section 14 is 
sufficient to give a fresh starting point of limitation under Sec- 
tion 19.)] 

See^'also Notes under Section 19. 

4. (1935) AIR 1935 P C 85 (87, 88) : 165 Ind Cas 205 ; 62 Ind App 80 : 57 All 

242 (PC). 

6. See cases cited in Foot-Notes (6) and (7) 'below. 

6. (1928) AIR 1928 Bom 319 (321) : 62 Bom 521 : 112 Ind ^is 24, Magayilal 

JJarjihhai v. Amichand Chilabji. .. , 

7. (1920) AIR 1920 Mad 793 (798, 799) : 52 Ind Cas 725, Narasbnha Deo Qaru 

V. Krishnacharidradeo, 

M'- 
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that “ prescribed ** means prescribed by the Schedule and not other- 
wise. It is submitted that this view is no longer good law after the 
Privy Council decision referred to above. 

42. Clause (3) : Death of person ap4er disalillity : — This 
clause provides that if the person under disability dies before the 
cessation of the disability, his legal representative may institute the 
suit or make the application within the same period after the death 
as would otherwise have been allowed from the time prescribed 
therefor in the third column of the first schedule.” In other words, 
the legal representative will have a fresh start of limitation from the 
death of the person under disability.^ Suppose the person (originally) 
under disability dies after the cessation of disability but before the 
expiry of the extended period to which he would have been entitled 
under this Section. This clause will obviously not ai^ply to such a 
case and the legal rei)resentative will not have a fresh start of 
limitation from the death of his predecessor. The question arises 
whether the legal representative can in such cases institute the suit 
or make the application within the extended period which would 
have applied to a suit or application by the deceased person himself. 
On this question there is a conflict of decisions. On the one hand, 
the Madras^ and Calcutta^ High Courts have expressed the view that 
the legal representative cannot avail himself of the extended period 
applicable to the deceased person. But the Bombay High Court has 
taken a contrary view, holding that the specific provision in this 
clause does not negative the right of the legal representative to stand 
in the shoes of the deceased person and sue within the extended 
period that would have applied to the deceased himself.*’ It is sub- 
mitted that this latter view is not correct. The right to an extended 
period limitation under this Section is, as has been seen already, a 
purely persojial exemption and is not attached to the cause of action 
so as to be available to any one who may become entitled to sue on 
the cause of action, (See Note 40.) 

In this connexion it may be noted that the language of the 
corresponding Section (Soctiofi ll) of the Act of 1859 was different. 
Under that Section it was provided that in the case of the disability 
of the person entitled to sue, he or his representative might sue 
within the extended period allowed under the Section. The language 
of clause (l) of this Section, on the other hand, confines the right of 
suing within the extended period to ^e person under disability. 


Note 42 ^ 

1. (1922) A I Ril922 Mad 12 (16) : 46 Mad 361 : 70 lud Gas 678, Seetaraina- 

rajii V. Suhbaraju. 

2. (1929) A I R' 1929 ;Mad 313 (320) : 118 Ind Gas 481, Ilaja Bamasamy v. 

Govindammal. 


3. (1883) 9 Cal 6jf3 (667) : 12 Cal L R 269 (P B), Budra Kant Surma v. Nobo 

Kisi^re Su7‘ma, 

4. (1916) AIR 14^16 Bom 107 (107) : 40 Bom 664 ; 37 Ind Gas 221, Arju7i 

Bamjiv, Bamahai Raoji Vithoba, 
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Where a minor Hindu widow adopts a son and the adopted son 
succeeds to her estate, there is no death of the minor widow within 
the meaning of this clause and the adopted son (assuming that his 
cause of action is the same as that of the widow) is not entitled to a 
fresh period of limitation from the date of his adoption.® 

Where, after the commencement of adverse possession against a 
lunatic, he dies as a lunatic, his widow as his legal representative 
will be entitled to sue within three years from the date of his 
death, under this Section read with Section 8. But, if the widow 
fails to sue within the period of three years, the reversioner 
succeeding to the estate afterwards will not be entitled to a fresh 
start of limitation from the death of the widow.® 

43. “Legal representative.” — The expression “legal repre- 
sentative” is not defined in the Act. Nor is it defined in the General 
Clauses Act. But the expression is defined in Civil Procedure Code, 
Section 2 sub-section 11. It is api)rehended that the two Acts being 
in pari materia, the definition in the Civil Procedure Code may be 
taken as applicable to this Act also.^ The said definition runs as 
follows ; — 

“ ‘Legal representative’ means a person who in law represents 
the estate of a deceased person, and includes any person who 
intermeddles with the estate of the deceased, and where a party 
sues or is sued in a representative character, the person on 
whom the estate devolves on the death of the party so suing or 
sued.” 

The above definition must be taken as subject to the provisions 
of Section 211 of the Succession Act of 1925. That Section roads as 
follows : — 

“(l) The executor or administrator, as the case may bo, of a 
deceased person is his legal representative for all i)urposes, and 
all the property of the deceased person vests in him as such. 

5. (1936) AIR 1935 Bom 420 (421) : 159 Ind Cas 272, Mariyayya Shidrarn- 

ayya v. Ghinvirangouda. (Suit for .arrears of rent under lease by 
minor widow — Widow adopting plaintiff — Suit by plaintiff for arrears 
— Plaintiff not entitled to sue within the extended period applicable to 
the widow — Submitted that the decision though correct, proceeds on 
incorrect reasoning — In such cases, the adopted son (or reversioner) 
would have no right to sue at all, the right to the rent being entirely 
the personal right of the widow which does not vest in the adopted 
son or reversioner — It ifi ^^herefore not correct to treat the suit by the 
adopted son as based on same cause of action — The proper ground 
for rejecting the suit is that the adopted son has no rigjit to sue fur the 
arrears during the widow’s lifetime. In this view, the general prin- 
ciple that the adopted son gets an hidcyendcnt right to sue for the 
estate on the adoption is not affected.) 

6. (1922) AIR 1922 Mad 12 (16) ; 45 Mad 361 : 70 Ind Gas 678, Scetarama- 

rajtc V, Subharajii. 

Note 43 , 

1. See (1926) AIK 1925 Pat 1 (8) : 3 Pat 371 : 78 I#d Cas 26o (F B), Bal- 
mukund Marwari v. Basanla Kuniari Basi. ((The Code of Civil 
Procedure and the Limitation Act arc the twQ, great procedural 
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Note 44 


(2) When the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh, or Jaina or an exempted person, nothing herein contained 
shall vest in an executor or administrator any property of 
the deceased person which would otherwise have passed by 
survivorship to some other person/' 

The combined effect of the two provisions is that except in cases 
coming under sub-section 2 of Section 211 where there is ah executor 
or administrator, such executor or administrator alone is the legal 
representative of the deceased. Where there is no executor or 
administrator as a general rule, the heir or legatee of the deceased 
will be the legal representative of the deceased in respect of the 
property got by him.“ 

For other instances of provisions of the Act in which the expres- 
sion “ legal representative ” occurs, reference may be made to Sections 
10 and 17 and Articles 176 and 177. It may be noted that in 
Section 10 the expression is used as distinct from “ assigns,” showing 
that the term * ‘legal representative” can properly apply only to those 
persons w^ho represent the estate of a deceased person and will not 
apply to a transferee of property inter vivos,'^ 

44. Clause (4) : Minority or other disability of legal repre- 
sentative. — This clause applies to the same class of cases as is 
referred to in clause 3, viz. cases in which the person under dis- 
ability dies before the cessation of the disability. In such cases, if 
the legal representative of the deceased is, at the date of the death, 
under any disability, he will be entitled to have the period of limita- 
tion computed from the cessation of his disability.^ But the clause 
does not apply to cases where the death of the person originally 
entitled to sue or ax)ply occurs after the cessation of the disability. 
Hence, the disability of the legal representative at the time of such 
death is no ground for extending in his favour the period of limita- 
tion.^ Under the corresponding Section in the Act of 1871, the 

Codes in India and they were amended in the same year and were to 
come into operation on the same day. They are statutes in yari 
materia and are to be taken together as forming one system and as 
interpreting and enforcing each other.) 

2. (1923) AIR 1923 Mad 237 (237) : 45 Mad 872 : 68 Ind Cas 942, Suhha^ 

rayudu v. Bamadasu. (Legatee.) 

(1898) 17 Bom 758 (770), Mani Lai Bewadat v. Bai Bewa. 

(1904) 8 Cal W .N 843 (856), Dinamoni Chajidhurani v. Elaha Dut Khan, 
(Heir.) 

3. (1929) AIR 1929 Oudh 353 (354) : 117 Ind Cas 452, Bisheshur Dayal v. 

Bajrang Bahadur Singh. 

(1929) AIR 1929 All 444 (446) : 121 lU 689, Mithan Lai v. Maya Devi, 

Note 44 

1, (1916) AIR 1916 Pat 120 (121) : 39 Ind Cas 85, Bri j Behari Singh v. Sheo 

Shankar Jha. 

2. (1868) 10 Suth W R 285 (285) : 1 Beng L R (s N) 21 (a), Obhoya Durga v. 

Hurry Kri^ Oope. 

[Bill see (1875) 23 Suth W R 214 (216) : 2 Ind App 113 : 15 Beng 
^L R 10 : 3 Sar 430 : 3 Suther 94 (P C). Amirtolal Bose v. 

Bajonee Kant Mitter, (Under the Regulation in force prior to 
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minority or other disability of the legal representative was not 
a ground for extension of limitation even in cases in which his 
predecessor had died during the continuance of his disability.^ 


7.* Where one of several persons jointly entitled 
to institute a suit or make an appli- 
Diobiiity of one cation for the execution of a decree 
or 'appHcaSts.*” * * is Under any such disability, and a 
discharge can be given without the 
concurrence of such person, time will run against 
them all : but, where no such discharge can be given, 
time will not run as against any of them until one 
of them becomes capal3le of giving such discharge 
without the concurrence of the others or until 
the disability has ceased. 

lUusi rations. 

(а) A incurs a debt to a firm of which J>, G and D are partners. B is 
insane, and G is a minor. D can give a discharge of the debt without the 
concurrence of B and C. Time runs against B, G and I). 

(б) A incurs a debt to a firm of which E, E and G are partners. E and E 
are insane, and G is a minor. Time will not run against any of them until 
either E or F becomes sane, or G attains majority. 


* Act of 1877 « — Section 8. 

8. When one of sovcr<al joint creditors or claimants is under any such 
disability, and when a discharge can be given without the 
Disahility of one concurrence of such person, time will run against them 
joint creditor. all; but where no such discharge can be given, time will 

not run as against any of them until one of them becomes 
caimble of giving such discharge without the concurrence of the others. 

Illustrations. 

{a) A incurs a del:)t to a firm of which B, G and D are partners. B is insane 
and C is a minor. T) can give a discharge of the debt without the concurrence 
of B and G. Time runs against B, C and D. 

(b) A incurs a debt to a firm of which E, F and G are partners. E and F 
are insane, and G is a minor. Time will not run against any of them until 
cither E or F becomes sane, or G attains majority. 


Act of 1871 — Section 8. 


8. When one of several joint creditors or claimants is under any such 
disability, and when a discharge can be given without the 
Disahility of one concurrence of such person, time will run against them 
joint creditor. all; but where no such discharge can be given, time will 

not run as against any of them until they all arc free from 


disability. 


Act of 1859. 

No corresponding provision. 


the Act of 1859, period of disability of successor was also to be 
deducted in such cases.] 

3. (1875) 24 Suth W R 7 (8, 9), Sookh Moyee Chotodhrain v. Rayhobendro 
Narain Chotvdhry. 
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S ynopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. “Where one of several persons.” 

4. “Jointly entitled.” 

5. Applicability of Section to proceedings for execution. 

6. Disability of one of several joint decree-holders. 

7. “Is under any such disability.” 

8. Applicability of the first part of the Section. 

9. “Discharge,” meaning of. 

10. In what cases discharge can be given by one joint 

claimant without the concurrence of others. 

10a.“Time will run against them all.” 

11. “Where no such discharge can be given.” 

12. “Time will not run.” 

12a.“As against any of them.” 

13. “Until one of them becomes capable of giving such dis- 

charge.” 

14. Whether the latter part of the Section applies to cases 

in which one of the persons entitled to sue or apply 
is under a disability. 

15. Competency of one joint decree-holder to give discharge 

on behalf of all. 

16. Mitakshara joint family. 

17. Suit to set aside alienation of joint family property — 

Manager’s power to give discharge. 

18. Suit by members of Mitakshara joint family for redemp- 

tion of mortgaged property. 

19. Suit by ward on attaining majority to set aside aliena- 

tion by guardian. 

20. Suit by members of Dayabhaga family. 

21. Kama van of Malabar Tarwad. 

21a.Hindu reversioners challenging alienation by limited 
owner. 

21b.Reversioners under Punjab Customary Law suing to set 
aside alienation by collateral. 

22. Joint creditors. 

23. Co-heirs. 

24. Partners. 

25. Joint trustees. 

26. Joint executors or administrators. 
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27. Co-sharers entitled to sue for mesne profits. 

28. Persons aggrieved by the same tortious aot. 

29. Effect of appointment of guardian for minor. 

Other Topics 

Cause of action and not substantive right should be joint ... See Note 4 

Civil Procedure Code, Order 21 Rules 1, 2 — * Decree-holder’, meaning 

See Note 15 

Co-mortgagees ... See Note 4 ; Note 22, Pts, 1, 3, 4, 9, 16 ; Note 23 F-N (8) 

Co-mortgagors ... ... ... See Note 18, Pt. 1 ; Note 22 

Discharge by guardian ... ... See Note 9, Pt. 7, P-Ns (6), (7); 

Note 15, Pts. 15, 18, 20 P-N (21) ; Note 29, Pt. 1 
Discharge — Not confined to pecuniary liability ... See Note 9 ; Note 17 P-N (10) 

Joint tenants ... ... ... ... See Note 16; Note 25 

Mahomedan co-heirs — Decree in favour of — Povver of one to give discharge ... 

See Note 15, Pt. 17b ; Note 23, Pt. 2 
Power of eldest male member to give discharge: See Note 16, Pts. 17, 18, F- N(18f 
Note 17, Pts. 6a to 7 ; Note 21b. Pt. 3 ; Note 15 F-N (21) 

Receiver — Power to give discharge ... ... See Note 9 F-N (6) 

Section not affected by Civil Procedure Code, Order 21 Rule 15 

See Note 15 & F-Ns (1), (19) 

Sections 6 and 7 ... ... ... See Notes 2, 5, 7, 12 

Tenants-in-common ... See' Note 4, Pt. 3 ; Note 10 ; Note 20, Pts. 1, 2 ; 

Notes 23, 24, 27 

Tort ... ... ... ... See Notell. Pt. 1; Note 28 

1, Legislative ohan^es* — This Section corresponds to Section 8 Note 1 
of the Acts of 1877 and 1871. There was no special provision in 
the Act of 1859 relating to cases where several persons wore 
entitled to sue and one or more of them were under a disability. 

The changes made in the Section since its introduction into the 
statute under the Act of 1871 may be noticed under the following 
heads : 

1. Persons to tvhom the Section applies : 

The corresponding Section in the Acts of 1871 and 1877 
applied to joint claimants or creditors. The present Section 
applies to persons jointly entitled to institute a suit or make 
an application for the execution of a decree. As to the effect 
of the change, see Notes 4 and 5, infra, 

2, Computation of time ivliere discharge cannot he giveii ivithout 

concurrence of person under disability : 

(a) Under the Act of 1871, it was provided that in such cases, 

time would not run as against any of the joint claimants 
until they all were free from disability. 

(b) Under the Act of 1877, the words until one of them 

becomes capable of giving such discharge without the 
concurrence of the others ” were substituted for the 
words “ until they all are free from disability '' which 
occurred in the older Section. 

(c) Under the present Section, the words substituted in the 

Act of 1877 are retained, but the words or until the 
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disability has ceased” have been added at the end of such 
words, thus adopting the language of both — the Section in 
the Act of 1877 and that in the Act of 1871. 

As to the effect of the changes, see Notes 11 and 14, infra, 

3. Illustrations to the Sectioji : 

These were first introduced in the Act of 1877. (See Notes 3, 14.) 

Note 2 2. Boope of the Section. — This is one of the provisions which 

extend the periods of limitation laid down by the first Schedule. 
The ground on which such extension is allowed is the disability of 
one or more of several persons jointly entitled to sue or apply for 
execution. The Section serves as a proviso to Section 6 and lays 
down a special rule for some of the cases dealt with by Section 6. 
As seen in Note 2 to Section 6, in the generality of cases where one 
or more of the persons jointly entitled to sue or apply for execution 
^re under a disability, the question of limitation must be determined 
in accordance with the provisions of this Section. 

The peculiar feature about the Section is that limitation under 
it is extended or not with reference to the entire body of persons 
jointly entitled to sue or apply. ^ The extension of limitation does 
not take place with reference to the person under disability alone. 
The first part of the Section provides that if a discharge can be 
given by the claimant who is free from disability without the 
concurrence of the claimants who are under disability, then, there 
is no extension of limitation and the ordinary period of limitation 
alone applies to all the joint claimants including those who may be 
under disability. The second part of the Section provides that if 
such a discharge cannot be given without the concurrence of the 
person under disability, then, limitation will be extended with 
reference to all the joint claimants and not only with reference to 
the person under disability. 

In the above provision, the Legislature has given effect to the 
principle that where several persons are jointly entitled to sue on 
the same cause of action, such cause of action cannot be barred as to 
some of them and not barred as to the others.^ 

In Varamma v. Gopaladasayya,^ Seshagiri Iyer, J., of the 
Madras High Court observed as follows : — **Tho princijde of that 
Section (Section 7) is that if there are some persons in existence who 

Section 7 — Note 2 

1. (1929) AIR 1929 Mad 394 (395) : 119 Ind Oas 39, Mannarswamy Iyer v. 

Ramaswa^ny Nayakkan, 

2. (1902) 25 Mad 26 (35, 36), Ahinsa Bihi v. Abdul Kadcr Saheh. (Cause of 

action being same for all the heirs, it cannot be barred as to some of 
them and not barred' as to the others — Sections 6 and 7 are based on 
this principle.) 

[See also (1919) AIR 1919 Mad 911 (922) : 41 Mad 659 : 46 Ind Oas 
202 (P B), Varainma v, OopaladasayyaJ] 

3. (1919) AIR 1919 Mad 911 (922) : 41 Mad 659 : 46 Ind Gas 202 (P B). 
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are adults who could have safeguarded the common rights of them- Section *1 

selves and of others similarly situated, the failure of the persons Notes 

who are sui juris to litigate the right will start the cause of action 2 4 

not only against themselves but also against persons in similar 

circumstances." Thus, his Lordship seems to consider that the 

capacity of some of the joint claimants to sue on the cause of action 

is the basis on which the Section denies an extension of limitation 

in some cases notwithstanding the disability of some of the joint 

claimants. It is submitted that his Lordship s view does not seem 

to be correct. The test for determining whether there is to be an 

extension of limitation under the Section or not is not whether one 

of the joint claimants can sue without joining the others but whether 

he can give a discharge without the concurrence of the others. (See 

Note 9.) 

The Section is controlled by Section 8 which serves as an 
exception both to it and to Section 6 (Section 6, Note 2), 

3. “Where one of several persons/’ — The terms of the Jiote S 

Section refer to a case where one of several persons jointly entitled 
to sue or ai)ply is under a disability. But Illustration (a) to the 
Section shows that it also applies where more than one of the 
persons entitled to sue or apply are under a disability. Similarly, 

Illustration (b) shows that the Section applies niutatis mutandis 
even where all the persons jointly entitled to sue are under disability. 

(See also Section 6 Note 8, and also Note 14 infra.) 

4. “Jointly entitled.” — This Section only applies to cases in Note 4 
which several x^ersons are jointly entitled to institute a suit or make 

an application for the execution of a decree. The expression jointly 
entitled" refers to cases in which the cause of action is common to a 
number of x^ersons. The Section does not apply to cases in which 
several persons, each having a distinct cause of action, are entitled 
to combine their causes of action in the same suit.^ 

But, it is not necessary that the substantive right of the parties 
should be joint. The Section applies to cases in which, though the 
stibstantive right is not joint, the right to sue or apply is joint. 

Thus, where several i)ersons are entitled to distinct interests in the 
substantive right, such right will not be joint. But, their right to 
sue or their cause of actioji may be joint and they may bo X)re?cluded 
from bringing separate suits in regard to their respective interests. 

Thus, co-mortgagees are presumed to have distinct interests in the 
mortgage (see Section 45, Transfer of Property Act) ; but they 
cannot bring separate suits to enforce the mortgage to the extent of 
their respective interests. (See Section 67, Transfer of Property 
Act.) Similarly, though co-heirs may be entitled to distinct interests 

Note 4 

1. (1918) AIR 1918 Mad 724 (727) : 41 Mad 102 : 40 Ind Ga.s 064, Kanda. 
scrniy Naicken v. Irusappa Naicken. 

(1905) 28 Mad 479 (485, 486) : 15 Mad L Jour 863, Harold Clive Johnson 
v. Porto Novo Cundasamy, 
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in the substantive right inherited by them, they cannot sue separately 
in regard to causes of action based on transactions that happened 
prior to the death of the deceased. (See Note 23.) The Section 
will apply to such cases although the stibstantive right is not joint. 

Under the Act of 1877, it was held in some decisions that the 
Section only applied to cases in which the substantive right was 
joint.^ This view was based on the fact that the Section used the 
words “joint creditors or claimants.** The amendment of the Section 
changing the said words into “persons jointly entitled to institute a 
suit or make an application for the execution of a decree" now makes 
it clear that the Section also applies to cases in which the sub. 
stantive right is 7iot joint, provided that the cause of action or right 
to sue is joint. 

But where several persons are in the position of tenants-in. 
comrnon with regard to the substantive right and each of them can 
sue separately in regard to his own interest in the right, neither the 
substantive rigJit nor the right to sue is joint and this Section does 
not apply to such a case.’"^ (See also Note 23.) 

Where a matter gives a separate right to different ])ersoDs 
to sue for the same relief, they are not “jointly entitled" to sue 
within the meaning of this Section, In such cases, each person has a 
■distinct, though shnilar, cause of action. Thus, where every member 
of a community has an individual right to offer worship on a certain 
platform and the defendant unlawfully raises a structure on the 
idatform which obstructs such right, any member of the community 
can sue in his own right to have the structure removed.^ Similarly, 
it has been held in a case under the Bengal Patni Regulation of 
1819 that any one of the co-sharers of a patni taluk can sue to set 
aside a sale of the taluk. ^ Reference may also be made to the view 
taken in some decisions (see Note 17) that the right to set aside 
an unauthorized alienation of joint family laoperty is separate and 
distinct for each coparcener. 

Where A and B constitute a Mitakshara joint family and a 
cause of action accrues to A in his own individual right, this Section 
does not apply, the reason being that the right is not joint. ^ 


2, (1905) 28 Mad 479 (485) : 16 Mad L Jour 363, Harold Cdive Johnsori v. 
Porto Novo Gundasamy, 

(1907) 6 Cal L Jour 383 (396, 397), Jfarihar Pershad v. Bholi Pershad. 

[But see (1902) 25 Mad 26 (35, 41), Ahinsa Bibi v. Abdul Kadcr 
Saheh,] 

5. (1919) AIR 1919 Cal 378 (879) : 51 Ind Cas 797, Baldial Chandra Ghose v. 

Mohendra Narain Sen. (DispoHi5e6sion of several persons entitled to 
a piece of land — Each of them entitled to sue in regard to his share of 
the land — Section does not apply.) 

[See also (1907) 6 Gal L Jour 383 (395), llarihar Pershad v. Bholi 
Pershad. (Suit for mesne profits.)] 

4. (1897) 24 Cal 885 (390), Baiju Lai v. Gulaklal, 

6. (1909) 2 Ind Cas 77 (79) (Cal), Gangadhar Sarkar v. Khaja Abdul Ajij. 

€. (1886) 10 Bom 241 (242) : 1886 Bom P J 18, Yeknath Bamchandra v. 

Waman Brahmadev. (A suit brought by a person within three years 
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Where the cause of action is joint as between two or more per- Section 7 

sons, this Section applies notwithstanding that it may be open, in a Notes 

particular case, to any one of them to sue without joining the others 4 — 3 

as parties to the suit. Thus, though any member of a Mitakshara 
joint family can sue to set aside an alienation of family property, 
the cause of action is Joint within the meaning of this Section. (See 
Note 17.) 

The joint right to sue under this Section must exist at the 
comnieyicement of limitation, (See Note 7.) 

5. Applicability of Section to proceedings for execution. — Note 8 

The words used in Section 7 of the Act of 1871 (now Section 6) to 
describe the person to whom it w^as intended to apply were “person 
entitled to sue.” In Section 8 of the Act (now Section 7) the words 
were “joint creditors or claimants.” When the Sections were 
amended in the Act of 1877, the words “person entitled to sue” in 
Section 7 (now Section 6) were changed into “ person entitled to 
institute a suit or make an application.” But the words “joint 
creditors or claimants ” in Section 8 (now Section 7) were not 
changed. In view of the change of words in Section 7 (now Section 6), 
it was clear that Section applied both to suits and applications in- 
cluding applications for execution. But, as no change was made in 
regard to the w^ords in Section 8 (now Section 7), the question arose 
as to whether the Section would govern applications for execution. 

On this question, there was a confiicb of decisions. The Calcutta 
High Court held in the undermentioned case^ that the words “joint 
creditors ” in the Section were wide enough to include joint execu- 
tion creditors. But the Madras High Court took the contrary view.^ 

According to that High Court, the expression joint creditors or 
claimants ” could not include joint execution creditors. The words 
could only apply to creditors or claimants whose claim had not 
merged into a decree. Further, the fact that no change was made 
in the wording of the Section while the words in Section 7 (now 
Section 6) were altered as indicated above, showed that the scope of 
the two Sections was intended to be different. (See also Note 8 to 
Section 6.) 

The amendment of the Section in the present Act which brings 
the words in the two Sections (Sections 6 and 7) into conformity 
with each other in this respect shows that both of them apjdy not 
only to suits but also to applications for execution. (See also Note 6.) 

of his attaining majority, on a bond obtained by his guardian in his 
name alone during his minority was hold to be within time, although 
the minor had an undivided brother who had attained majority more 
than three years prior to the suit, the reason being that the bond had 
been given to the plaintiff alone and the brother was not a party to the 
bond.) 

Note 5 

1. (1912) 15 Ind Cas 664 (664) (Cal), J acjarnath Sinjh v. Mohahir Das. 

2. (1902) 25 Mad 431 (441) : 12 MadB Jour 166 (F B), Periasamy v. Krishna 

Ayyan. 
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6. Disability of one of several joint decree- holders. 

Position zinder the old Act. 

Under the Act of 1877, there was a conflict of views as to the 
proper interpretation of this Section (then Section 8) with reference 
to such cases and at least four different views were expressed ; 

1. According to the first view, the first part of Section 8 (now 
Section 7) did not apply to such cases and the reasoning on which 
this view was based was this : The first part of the Section applied 
only to cases in which the act of the joint decree-holder (who was 
free from disability) per se amounted to a discharge of the judgment - 
debtor. Under Section 258, Civil Procedure Code of 1882 (now 
Order 21 Eule 2), no payment or adjustment under a decree made 
out of Court could be recognised by the executing Court unless it 
had been certified to the Court. Under Section 231 (now Order 21 
Eule 15) it was provided that if the Court allowed any joint decree- 
holder to execute the decree on behalf of all the decree. holders, the 
Court must pass such order as it deemed necessary for protecting the 
interests of the pei'sons who had not joined in the application. 
Having regard to the above two provisions, it was not the act of the 
joint decree-holder but the act of the Court executing the decree 
that was intended to operate as a valid, discharge. Hence, the first 
part of Section 8 (now Section 7) did not apply to such cases. ^ 

The logical result of holding that one joint decree-holder could 
not give a valid discharge on behalf of all the decree- holders would 
be to make the second part of the Section applicable to the case (if 
it was otherwise applicalde), such part dealing with cases in which a 
discharge could not be given by one of the joint creditors on behalf 
of all.^ But the decisions propounding the first view, notwithstand- 
ing they held that one joint decree- holder could not give a valid 
discharge on behalf of all the decree- holders, did not consider the 
applicability of the second part of the Section to such cases at all. 
Having held that the first part of the Section did not apply, they 
proceeded to consider the applicability of Section 7 (now Section 6). 

2. The second view was exi)ressed by Bhashyam Aiyengar, J., 
in Periasamy v. Krishna AyyanA The learned Judge dissented 
from the view that it w'as the act of the Court and not of the decree- 
holder that amounted to a discharge of the judgment-debtor in cases 
of adjustment or payment out of Court. But, he held that under 
Section 257, Civil Procedure Code of 1882 (now Order 21 Eule l), if 
payment was made out of Court to the decree. holder, it must be 

Note 6 

1. (1900) 22 All 199 (203) : 1900 All W N 8 (F B), Zamir Hasan v. Sunder. 

(1890) 13 Mad 236 (240), Seshan v. Eajagopala, 

(1896) 20 Bom 383 (385), Oovindram v. Tatia, 

2. See (1902) '25 Mad 431 (441) : 12 Mad L Jour 166 (F B), Periasamy v- 

Krishna Ayyan, 

3. (1902) 25 Mad 481 (440, 441) ; 12 Mad L Jour 166 (F B). 
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made to all the decree- holders jointly in cases where there were 
several joint decree- holders and that this rule applied even im cases 
in which, if the debt had not merged into a decree, one of the joint 
creditors would have been entitled to give a discharge on behalf 
of all the joint creditors. Hence, one joint decree. holder could not, 
oven in such cases, give a valid discharge on behalf of all the joint 
decree-holders. Thus, though on a different ground, the learned 
Judge also came to the conclusion that the first part of Section 8 
(now Section 7) did not apply to cases in which one of several joint 
decree- holders was under disability. 

But, he proceeded to consider the question whether in view of 
the fact that one joint decree -holder could not give a discharge so as 
to bind the others, the second part of the Section (dealing with cases 
in which a discharge could not be given without the concurrence of 
the person under disability) applied to the case so as to give all the 
decree-holders the benefit of an extended period of limitation. On 
this question, he held that the expression “joint creditors or 
claimants” in the Section did not include joint execution creditors 
(see Note 5) and that therefore the Section w-as not applicable at all 
to the case of joint decree. holders. 

3. The third view was that “joint creditors” included execution 
creditors. This w'as the view of the Calcutta High Court in the 
undermentioned case"* where the view of Bhashyam Iyengar, J., that 
the expression “joint creditors or claimants” in Section 8 (now 
Section 7) did not include execution creditors, w^as not accepted. 

4. The fourth view w^as that the second part of the Section 
applied only to cases in which all the joint creditors were under a 
disability and was not applicable to cases in which only one of the 
joint creditors was under a disability.^ The logical result of this 
position was that the second part of the Section w^ould not apply to 
cases in which one of several joint decree- holders was under a 
disability. 

In several decisions, the question of the applicability of Section 8 
(now Section 7) to cases in wdiich one of the joint decree-holders was 
under a disability was not considered at all and the question was 
merely considered from the point of view of Section 7® (now 
Section 6). 

Thus, in most of the cases decided under the Act of 1877 it was 
held (expressly or tacitly) that this Section did not apply to cases in 

4. (1912) 15 Ind Cas 664 (664) (Cal), Jagarnath Singh v. Mohabir Das, 

5. (1887) 14 Cal 50 (53) : 11 Ind Jur 143, Anando Kishore Dass BaksJisi v. 

Anando Kishore Bose. 

(1893) 16 Mad 436 (438) : 3 Mad L Jour 216, Vigncswara v. Baypayya. 

6. See (1904) 1 All L Jour 408 (Note), Liladhar v. Chaturhhuj , 

(1905) 27 All 67 (68) : 1 All L Jour 407 : 1904 All W N 163, Jitoan 
Batn V. Ba7H Sarup Bam, 

(1907) 7 Cal L Jour 308 (309), Sheilih Janiir v. Srimati hal Bibi, 

(1906) 9 Oudh Cas 269 (270), Nawah Ihn Hussain Khan v. Munir 
Ahmad, 
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Section 7 which one of several joint decree- holders was under a disability at 

Notes thf? commencement of limitation. So, the question arose as to tho 

® ^ applicability of S. 6 in such cases. On this question there was a 

conflict of decisions, for a discussion of which see Note 8 to 
Section 6. 

Position under the present Act, 

Under the present Section, tho amendment of the opening words 
of the Section, whereby the words ‘'joint creditors or claimants” 
have been replaced by the words “persons jointly entitled to institute 
a suit or make an application for tlie execution of a decree” has 
removed the ground for the argument that the expression “joint 
creditors or claimants” did not include joint execution creditors but 
only referred to joint creditors or claimants whose claims had not 
merged into a decree. (See Note 5.) But the question still remains 
whether one decree-holder can give a valid discharge, without tho 
concurrence of others, so as to malce tlie first part of the Section 
applicable (see the first view mentioned above), or, if no such 
discharge can l)e given, the second part of the Section will ai)ply. 
(See the fourth view mentioned above.) 

x\s regards the first question, it will be soon in Note 15 that it is 
not a correct [)roposition to say that wdion payment is made under a 
decree out of Court, it is the act of the Court and not that of the 
decree Jiolder that constitutes the discharge of the judgment- debtor. 
It is also shown in that Note that the argument that one joint 
decree-holder can in no case give a discharge on behalf of other 
joint decree-holders unless they have constituted him their agent is 
not correct. As regards the argument with reference to the second 
question that tho latter part of the Section applies only to cases 
where all the joint creditors are under a disability, it is shown in 
Note 14 that whatever justification there might have been for such 
a view^ under the old Section, it is not sustainable under the present 
Section. 

Thus, tliere is no reason for holding tliat, notwithstanding the 
obvious intention of tho Section which is evident from its opening 
words, neither of its jjarts applies to cases in which one of several 
joint decree-holders is under a disability. 

Note 7 under any disability.” — These words relate back to 

Section 6 and show that the disability contemplated by this Section 
is of the same description as that referred to in Section 6,^ Thus, 
the disability must be of the same kind as is mentioned in Section fi. 
In other words, this Section applies only to cases in which one of 
the persons entitled to sue or apply is a minor, insane or an idiot. 
It does not apply to any other kind of disability. 

Again, the disability must exist at the time mentioned in 


Note 7 

1. (1921) A I B 1921 Oudh 196 (199) : 64 Ind Cas 767 : 24 Oudh Cas 330,. 
Chokhey Sinyh v. Hurdeo Singh, 
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Section 6, that is at the time from which limitation is to be 
reckoned." 

Illustraiio7is. 

(a) At the time from which the period of limitation is to be 

reckoned, A and B are jointly entitled to sue or apply for 
execution but neither of them is under any disability. Subse. 
qiiently, A becomes insane. The Section will not apply to such 
cases because the disability does not exist at the commencement 
of limitation but arises subsequently. 

(b) Ay a Hindu father, and B and C, his two adult sons, constitute 

a Mitakshara joint family. In 1910, A alienates a portion of 
the family property without the consent of B and G and without 
any justifyinj^ necessity. The transferee is put in possession of 
the property immediately. B and C are jointly entitled to sue 
to set aside the alienation. Limitation for the suit runs from 
1910, the date on which the transferee is put in possession 
(Article 12G). In 1912, during the lifetime of B and 6', another 
son I) is born to A, According to the Mitakshara law as 
administered in certain provinces, D, the after-born son, also is 
entitled to sue to set aside the alienation. But D does not get 
an independent cause of action on his birth, but is entitled to 
sue on the cause of action accrued in favour of B and 0, In 
other words, I) becomes joinily entitled with B and C to sue to 
set aside the alienation. But J)\^ minority being a factor which 
arises only after the commencement of limitation in 1910, the 
disability does not attract the provisions of this Section.^ 

8. Applicability of the first part of the Section. — The test Note 8 
for the api)lical)ility of the first im.rt of this Section is that a dis- 
charge must 1)0 capable of being given without tlie concurrence of 
the person under disability. Tlie Section contomjdates a discharge 
b('ing given by one or more of the joint clairnanis without the 
concurrence of the others. (See Note 9.) Hence, the nature of the 
obligation or the relations between the parties must be such that a 
discliarge can lie given by one or more of the joint claimants without 
the concurrence of the others. 

Further, the Section contemplates a cai)acity to give a discliarge 
which exists at the time from which limitation is to be reckcmecL 
Hence, although the nature of the obligation or tJie relations het ^veen 
the parties may admit of a discharge being given by one of thorn, if 

2. (1924) AIR 1924 All 912 (914) ; 79 Ind Cas 1019, iJhanraj Jiai v. Ham 

Naresh Jiai. 

3. (1924) AIR 1924 All 912 (914) : 79 Ind Cas 1019, Dhanrnj Jiai v. Ham 

Naresh Bai. 

(1923) AIR 1923 Oudh 52 (54) : G6 Ind Cas 938, Jianodip Hmgh v. 

Bameslmr l^rasad. 

[See also (1918) AIR 1918 All 183 (184) : 40 All G30 : 45 Ind Cas 684 
(F B), Kaliha Balxhsh v. Bamcharayi. (Case relating to 
application for execution.)] 
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Section 7 none of them is in a position to give a discharge at the commence- 
Notes inent of limitation, the first part of the Section will not apply. 

8~9 

Both the above elements are present in the example given in 
Illustration (a) to the Section. The joint claimants being partners, 
the relations between them are such that one of them can give a 
discharge on belialf of all. Secondly, one of them is free from any 
disability at the commencement of limitation and hence, is in a 
position at such time to give a discharge on behalf of all. Hence, 
the first part of the Section applies to the case and time begins to 
run against all the partners. 

But, in Illustration (b), although the nature of the relations of 
the parties is such as to admit of a discliarge being given by one of 
them on behalf of all, all of them being under a disability at the 
commencement of limitation, none of them is in a position at such 
time to give a discharge. Hence, the case in Illustration (b) is one 
in which a discharge cannot be given without the concurrence of the 
person under disability, wdthin the meaning of this Section. (See 
Note 11.) 

Note 9 9. “Discharge/* meaning of. — The term “discharge’' when 

used with reference to a legal obligation means a release from such 
obligation. The power to give a discharge, therefore, simply means 
the power to release a person from liability, This power may be 
exercised in two ways : 

1. By the creditor or claimant accepting or receiving safisfactioii 

of the claim from the debtor and making an acknowledgment to 
the effect that the claim has been satisfied and that nothing 
further is due from the defendant. 

2. By the creditor relinquishing or giving up the claim wholl^’^ or 

partially, 

A person having power only to give a release in the first sense 
mentioned above will still be a person comx)etent to give a discharge 
within the meaning of this Section.^ Thus, a partner cannot reliot- 
quish a claim belonging to the firm.^ But he can receive payment 
of a debt due to the firm and give a discharge in resj^ect of it. This 
is sufficient to make him a person capable of giving a discharge within 
the meaning of this Section. (See Illustrations to Section.) Similarly, 
the manager of a Mitakshara joint family cannot relinquish a debt 

Note 9 

1. See (192S) A I 'R 1928 Mad 93B (937) : 112 lud Cas 501, ArtmacJiallam v. 

‘ Hamastvamif. 

[Sec also (1921) AIR 1921 Bom 289 (291) : 45 Bom 446 : 59 Lid Cas 
759, Bapu Tatya v. Hala Harjt Desai. (The fact that tbt‘ 
miMiagcr of a joint Hindu family can give a discharge only for 
the benefit of the family does not make him a person who 
cannot give a discharge.) 

(1933) AIR 1933 Lah 479 (480) : 142 lud Cas 295, Lai Ghand v. 
Gian Ghand, (Do.)] 

2. Partnership Act (1932), Section 19. 
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due to the family.® But he can receive payment of the debt on 
behalf of the family and give a good discharge in respect of it within 
the meaning of this Section. (See Notes 16 to 18.) 

The expression “discharge** is not confined to a discharge of a 
debt or other pecuniary liability. It applies to any form of quittance 
whereby the rights and liabilities of parties are put an end to. Thus, 
the expression is applicable even to cases in which the right involved 
is a right to set aside an alienation of property or a right to redeem 
a mortgage. (See Note 17.) 

The right of a joint claimant to give a discliarge without the 
concurrence of the other claimants is not identical with the right to 
sue or apply for execution without their concurrence or without 
joining them as parties to the proceeding.^ Hence, the fact that a 
joint claimant can sue without making the other claimants parties to 
the suit or that he cannot do so, is not conclusive of the question 
whether he can give a discharge witliout their concurrence. (See 
Note 2.) 

The discliarge contemplated by this Section is a discharge given 
}jy a joint claimant in his own right as such joint claimant. The 
power, therefore, whicli a joint claimant has, as a guardian of 
anotlior claimant, to give a discharge on the latter’s helialf is not 
sutHcient for the purposes of this Section."' A fortiori, the mere fact 
that there was a guardian or other person who was not a joint 
claimant l)ut who could have given a discharge on belialf of the 
person under disability does not deprive the claimants of the exten- 
sion of limitation under this Section. In this view, the underrnen. 
tinned decisions^ do not seem to bo correct. 


3. (19‘2B) AIR 1928 Mad 601 (602) : 51 Mad 484 : 109 Ind Cas 329, 

rama lieddi v. Nara$a Reddi. 

4. (1901) 25 Mad 26 (40), Ahinsa IHbi v. Abdul Kader Saheb. 

(1894) 4 Mad L Jour 52 (Jour). (Critical note on 16 Mad 436, Vi(j 7 ieswara v. 

Bapyayya.) 

[But see (1893) 16 Mud 436 (439) : 3 Mad L Jour 216, Vigyiesumra v. 
Bappayya. (Submitted not correct.)] 

[Ser also (1922) A I R 1922 Bom 319 (320) : 46 Bom 535 : 64 Ind Cub 
972, Bai Keral v. Madhu Kala. (Suit for redemption on behalf 
of Hindu joint family — All member.s must be made parties to 
suit — Hence manager caimot give discharge in such cases 
although he can do so in regard to suits for setting aside 
alienation of joint family jjroperty, because in latter case be can 
sue without joining other members as parties — Submitted 
reasoning is not correct.) 

(1919) AIR 1919 Mad 911 (922) : 41 Mad 659 :46 Ind Cas 202 
(F B), I'ara7n?/7a V. Gopaladasayya. (Per ^»liagiri Iyer J. — 
The principle of the Section is that wher^jpomo of the joint 
claimants arc adults and could have safegtlarded the interests 
of themselves and others, limitation runs against them all.)] 

f>. (1902) 25 Mad 26 (39, 40), Ahinsa Bibi v. Abdul Kader Saheb, 

(1935) AIR 1935 Cal 631 (632, 633) : 158 Ind Cas 567 : 63 Cal 92, Abed 

IJ ossein v. Abdul Tialnnan. 

[But »ee (1929) A 1 R 1929 Cal 165 (165) : 116 Ind Cas 354, Ashutosh 
Chose V, SasJii Mohan Roy.'] 

6. (1914) AIR 1914 Cal 35 (36) ; 20 Ind Cas 701, Raj Kumar Girija Na^idan 

V. Kaiihaiya Prasad, (Receiver appointed for estate of minors — 

Lim. 25 
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The Section contemplates a discharge that can be given as a 
matter of right. A discharge that can be given only with the per- 
mission of the Court is not within the Section.^ 


10. In what oases discharge can be given by one joint 
claimant without the concurrence of others. — It is a matter of 
substantive law whether one or several persons jointly entitled to 
institute a suit can give a discharge on behalf of others. The general 
principles on the subject would seem to be as follows : 

1. Whore the substantive right is joint in the sense that each 
of the joint creditors is a creditor for the whole, any one of them can 
give a discharge so as to bind the others.^ Thus, where there are 
several joint executors, one of them can give a good discharge in 
regard to any debts owing to the estate. (See Note 26.) 

2. Where the parties are in the position of ie^iants. in. common 
with regard to the substantive right, one of them cannot give a dis- 
charge without the concurrence of the others. In other words, 
where the co-owners are entitled to distinct interests in the sub- 
stantive right, one of them alone is not entitled to receive payment 
and give discharge on behalf of all.^ (See Note 22.) 

3. Where there are several co-owners of a right, they must be 
presumed to be in the position of tenants-in -common and not joint 
tenants in regard to such right. In other words, the general pre- 
sumption under the law is that co-owners are entitled to distinct 
interests in the right owned by them. (See Note 22.) 

4. A joint claimant who is under a legal disability cannot give) 
a discharge even if otherwise he could have done so. (See Ulus, (b).) 

The above are only (jeneral rules and are subject to exceptions 
in special cases. Thus, tliough joint trustees are only in the position 
of joint tenants in respect of the rights and properties vested in them 
as trustees, the law provides that one of them cannot give a good 
discharge on behalf of all. (See Note 25.) Similarly, though the 
Tnombers of a Mitakshara joint family are in the position of joiM 


Capacity ol receiver to gi ve discharge — Minors not entitled to extension 
of limitation.) 

also (1919) AIR 1919 All 297 (299) : 41 All 473 : 50 Ind Cas 
730, Amma Bihi v. llama Shanlar. (A Mahomedan mother, 
who is a de facto guardian having no authority to transfer or 
deal with the projwirty of the minors, cannot give a valid dis- 
charge for payments made to th(3 minors. The underlying 
assumption, that the capacity of a guardian to give a discharge 
sufficient for the purpose of this Section, is not correct.)] 

7. (1919) A ^ 5 19X9 All 297 (299) ; 41 All 473 : 50 Ind Cas 730, Avtina Biln 
V. llaina Shankar. (Guardian ad litem, incapacity of, to give a dis- 
^argo without the leave of the Court — He cannot give discharge 
within the meaning of this Section ) 

(1935) AIR 1935 Cal G31 (633) : 158 Ind Cas 567 : 63 Cal 92, Abed Hossain 
V. Abdul Bahman. (Do.) 

Note 10 

1. See (1907) 6 Cal L Jour 383 (B95), Harihar Per shad v. Bholi Per shad. 

2. (1907) 6 Cal L Jour 383 (395), Harihar Per shad v, Bholi Pershad, 
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tenants in respect of the rights belonging to the family, it is not any 
and every one of the members that can give a discharge on behalf of 
the family. Such a right is recognised only in the case of the 
manager of the family. (See Note 16.) So also, in the case of jiart. 
ners, though they may bo entitled to distinct interests in the part- 
nership business and in the rights which are the subject of the right 
of action and as such they are in the position of tenantsAn^common, 
each partner has implied authority under the law to give discharge 
in respect of the debts due to the partnership. (See Note 24.) 

10a. “Time will run against them all.” — See Note 2, ante. 

11. “Where no such discharge can be given.” — These 
words relate to the time from which the period of limitation is to be 
calculated. (See Note 8.) The incompetency of one joint creditor 
at such time to give a discharge so as to bind the others may be 
due to either of two circumstances — 

1. The nature of the debt or liability itself or the relations between 
the parties may be such that one joint . creditor cannot give a 
discharge on behalf of the other joint creditor or creditors. 
Thus, where the liability is based on a tort, none of the persons 
jointly entitled to sue in respect of it can give a discharge 
without the concurrence of the others (except in some special 
cases). ^ In such cases, the incompetency of one of the joint 
creditors to give a discharge so as to hind all the joint creditors 
is not merely a iernporary incompetency existing at the 
commencement of limitation but capable of disappearing subse- 
quently. Hence, there will be no question of one of the joint 
creditors becoming capable at any time, of giving a discharge 
without the concurrence of the others. In such cases, the 
additional period of limitation under tlie Section should be 
computed from the time when the disability of such of the joint 
creditors as are under disability at the commencement of 
limitation comes to an end. 

2. None of the joint creditors may bo in a position to give a 
discharge (though the nature of the debt or liability itself or the 
relations between the parties may admit of a discharge being 
given by any of the joint creditors). For instance, in the 
example given in Illustration (b) to the Section, the nature of the 
debt is such that a discharge is capable of being given by any of 
the joint creditors. For, the rule is that one partner can give a 
discharge in respect of a debt due to all the partners. (See 
Note 24.) But all of them being under a disability at the com- 
mencement of limitation, none of them is in a position at sucli 
time to exercise his right of giving a discharge. (See Note 10.) 
In such a case, the incompetency of one joint creditor to give 
a discharge so as to bind the other creditors is a merely 
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Note 11 

1. (1907 ) 6 Cal L Jour 383 (395, 396), llarihar Pcrshad v. Bholi Pershad, 
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temporary incompetency. In other words, one of the joint 
creditors can, in such cases, be expected to subsequently become 
capable of giving a discharge without the concurrence of the 
others. In such cases, the additional period of limitation under 
the Section is to be com{)uted from the time when one of tlu? 
creditors so becomes capable of giving a discharge. Thus, in the 
example given in Illustration (b) to the Section, the additional 
period under the Section will run from the time when the 
disability of one of the partners comes to an end and he becomes 
capable of giving a discharge on behalf of all the partners. 

Thus, the second part of the Section applies both to cases in 
which the debt or liability or the relationship of the parties is of 
such a nature that a discharge can be given by one of the joint 
creditors without the concurrence of the others, as well as to cases in 
which such debt or liability or relationship is not of such a nature. 

But, in Jlarihar Pershad \\ Bholi Pershad,^ Mookerjoe, J., of 
the Calcutta High Court held that the second part of Section 8 of 
the Act of 1877 (now Section 7) applied only to cases in which the 
debt or liability of the defendant was of such a nature that a 
discharge was capable of being given by one of the joint creditors 
alone. His view was based on the wording of the second part of the 
Section as it stood then. At that time, tlie words **or until the 
disability has ceased ” which occur at the end of the present Section 
did not find a place in the Section. The second part of the Section 
simply ran as follows : but where no such discharge can be given, 
time will not run as against any of them until one of them becomes 
capable of giving such discharge without the concurrence of the 
others.’' The second part of the Section in tlie Act of .1871 ran as 
follows : “but where no such discharge can be given, time will not 
run as against any of them until they all are free from disability.” 
The learned Judge contrasted the language of the two Sections and 
pointed out how the words of the Section in the previous Act were 
capable of applying to cases whore the debt or liability was of sucli 
a nature that one joint creditor could not give a discharge on behalf 
of all and how the language of the Section in the later Act was not 
capable of applying to such cases. According to his Lordship, the 
substitution of the words “until one of them becomes capable of giv- 
ing such discharge without the concurrence of the others” in the 
place of the words which occurred in the previous Act showed that 
the cases contemplated by the new Section were those in which a 
discharge was capable of being given by one joint creditor alone on 
behalf of all, though at the commencement of limitation none of the 
joint creditors might be in a position to exercise the right of giving 
such discharge. Thus, according to his Lordship, both the parts of 
the Section applied only to cases in which the nature of the debt or 
liability of the defendant was such that one of the joint creditors 
might alone give a discharge on behalf of all. The first part of the 

2. (1907) 6 Cal L Jour 383 (395, 396). 
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Section referred to cases in which such discharge was immediately 
capable of being given. The second part referred to cases in which 
such discharge would be capable of being given as soon as one of the 
joint creditors attained the position in which he could exercise his 
right of giving a discharge. 

The amendment of the Section in the present Act by the addi- 
tion of the words **or until the disability has ceased” at the end of 
the Section has removed the basis for the view expressed by 
Mookerjee, J, in the above case. It is therefore now clear that, as 
already said, the latter part of the Section applies also to cases where 
the debt or liability is of such a nature that one joint creditor alone 
cannot give a discharge in respect of it. 

In the undermentioned case,^ however, a case arising under the 
piesent Act, it was held that this Section applied only to cases “where 
persons who could give a discharge, could not do so on account of 
incapacity such as lunacy, or minority or some such thing.” It is 
submitted that in view of above discussion the observation is not 
correct, 

12. “Time will not run.’* — It has been seen in the Notes to 
Section G ante, that that Section only extends the period of limita- 
tion (Note 2) and does nob prevent the rnnning of I i viiia tion 
the person under disability, (Note 32.) It has also been seen (Note 2) 
that this Section provides a special rule for some of the cases falling 
under Section G. Under those circumstances, it follows that this 
Section also must bo considered only to extend the period of limitation 
and not to prevent the running of limitation. The words “Nothing 

in Section 6 or in Section 7 shall he deemed to extend'" in 

Section B infra, also make this clear. 

The Section, however, uses the words “time will not run.” It 
is submitted that this Section being really only an appendix to Sec- 
tion 6 (see Section G Note 2), the above i>rovision must bo interpreted, 
if possible, in the same manner as the corresponding expression in 
Section 6. It is possible to interpret the second part of the Section 
as meaning that in the cases coming within its purview, the litigant 
should be entitled to an additional period and that such additional 
period should bo computed from the cessation of the disability or 
from the time when one of the persons jointly entitled to sue or 
apply becomes capable of giving a discharge. In this view, the words 
“time will not run” in the second part of the Section would merely 
refer to the additional period conferred by the Section. 

If the above interpretation is not adopted, the result will be 
that under this Section the starting point of limitation is itself [post- 
poned till the events specified therein, while under Section 6 limita- 
tion is merely extended and the starting point is not postponed. It 
is submitted that such a disharmony in the construction of the two 
Sections should, if possible, be avoided. 

3. (1927) AIR 1927 Mad 216 (216, 217), 99 Ind Cas 668, Neelakajitainicr v. 

OhinnammaL 
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12a.“As against any of them.” — See Note 2, ante, 

13. “Until one of them becomes capable of giving such dis- 
charge.” — Under the second part of the Section, the additional 
period of limitation conferred by it begins to run from the time wh^ 
one of the persons entitled to sue or apply becomes capable of giving 
a discharge without the concurrence of the person under disability. 
The provision contemplates cases in which the liability is of such a 
nature that a discharge can be given by one of the joint claimants on 
behalf of all, but where none of them is in a position to give such a 
discharge. (See Note 11.) 

Illustration (b) to the Section is an instance in point. The debt 
being due to a firm, it is of such a nature that any of the partners 
(the joint claimants) can give a discharge on behalf of all. But, all 
the partners being under a disability at the commencement of limita- 
tion, none of them is in a position, then, to give a discharge. In 
such cases, the joint claimants are entitled to an additional i)eriod 
and such additional period must be computed from the time when 
one of them becomes free from his disability and therefore, capable 
of giving a discharge. 

In the cases of right of action belonging to the members of 
Mitakshara joint family, it is only the manager' of the family that 
can give a discharge. Suppose at the commencement of limitation, 
though some of the coparceners entitled to sue are adults and ireo 
from any disability, none of them is in tlie position of the manager 
of tlie family. In sucli a case, if subsequently one of them becomes 
the manager of the family, the additional period confeiTod by tlie 
Section should be reckoned from the time of his becoming such 
manager, 

14. Whether the latter part of the Section applies to 
cases in which one of the persons entitled to sue or apply 
is under a disability. — The opening words of the Section, “whore 
one of several ])er3ons jointly entitled'’ etc., govern both the parts of 
the Section. Hence, the latter part of the Section, which deals with 
cases in wliich no discharge can be given without the concurrence of 
the person undor disability, also applies to cases in which one of 
several persons jointly entitled to sue or ai)ply for execution is under 
a disability. It was however held in some cases^ decided under the 
Act of 1877 that tho latter part of the corresponding Section of that 
Act (Section 8) only applied to cases in which all the joint creditors 
or claimants were under a disability and not to cases in which only 
one of them was under a disability. 

Note 14 

1. (1887) 14 Cal 50 (5S) : 11 Ind Jur 143, Anando Kisluyre v. Anando 
Kishore. 

(1893) 16 Mad 436 (439) : 3 Mad L Jour 216, Vignesivai^a v. Bappayya. 

(1902) 25 Mad 26 (39), Aliinsa Bihi v. Abdul Kade/r Saheb, 

(1902) 25 Mad 431 (435) : 12 Mad L Jour 166 (F B), rcriasamy v. Krishna. 
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Probably there, was some justification for this construction 
under the Acts of 1871 and 1877. Thus, the second part of the 
Section in the Act of 1871 ran as follows : “but where no such 
discharge can be given, time will not run as against any of them 
until they all are free from disability.” The words “until they all 
are free from disability” perhaps could be construed as meaning 
that only cases in which all the joint creditors or claimants were 
under a disability were in contemplation. 

Similarly, the second part of Section 8 of the Act of 1877 ran 
as follows : “but where no such discharge can be given, time will 
not run as against any of them until one of them becomes capable 
of giving such discharge without the concurrence of the others.’' 

Illustration (b) also was added to the Section in the Act of 1877. 

The words until one of them becomes capable of giving such dis- 
charge” together with Illustration (b) probably suggested that the 
cases contemplated were those in which all the joint creditors or 
claimants were under a disability at the commencement of limitation 
but one of them subsequently became capable, by reason of the 
cessation of his disability, of giving a discharge. 

Thus, under the Acts of 1871 and 1877 there was room for the 
view that the seccjud part of the Section only applied to cases in 
which all the joint creditors or claimants were under a disability. 

But, under the present Act, the second part of the Section has 
been amended by the addition of the words ' or until the disability 
has ceased.” The disability referred to in the above clause may be 
that of one of several persons jointly entitled to sue or apply and 
does not necessarily denote the disability of all of them. Hence, 
the amendment of the Section in the present Act makes it clear that 
cases, in which one of tlie persons entitled to sue or apply is under a 
disability, arc within the i)urview of the second part of the Section. 

The retention of Illustration (b) is not inconsistent w'ith such an 
interpretation. The Illustration only shows that the principle of 
the latter part of the Section ai)plies also to cases in which all the 
persons entitled are under a disability. (See Note 3.) 

16. Competency of one joint decree-holder to give dis- Note 18 
charge on behalf of all. — As a general rule, one joint decree- 
holder cannot give a discharge to the judgment-debtor without the 
concurrence of the other decree-holders.^ Tlie provisions of 
Order 21 Eule 15 which enable one of several joint decree. holders 
to apply for execution on behalf of all the decree-holders, do not 

Note 15 

1. (1929) AIR 1929 All 2f37 (2G7) : 118 Lid Cas 229, Ghiranji Lai v. Bam 
Sa?'tip. (Where a joint decree for possession of land and demolition 
of a construction is passed in favour of a major and a minor, although 
their interests were distinct and separate, the major cannot give a 
valid discharge for the minor, and, therefore, an execution application 
by the minor within three years from attaining majority is not barred.) 
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imply that one joint decree.hokler can give a discharge on behalf of 
all the decree-holders.^ As seen in Note 9 ante, the capacity to 
institute a suit or make an application on behalf of another person 
does not necessarily imply a capacity to give a discharge on behalf 
of such person. Moreover, the right of one joint decree-holder to 
a'PPly ior execution on behalf of all under Order 21 Rule 15 is 
dependent on the permission of the Court. Therefore, even supposing 
that such a right implies a right to give a discharge, the discharge 
will not he of such a character as is contemplated by the Section, 
For, the discharge contemplated by the Section is a discharge given 
by a person as of right and not one which depends on the permission 
of the Court. (See Note 9.) 

But, there are exceptions to the general rule that one joint 
decree- holder cannot give a discharge on behalf of others. For in- 
stance, when the decree itself authorizes one of the decree- holders 
to receive the decretal amount and to give a discharge to the judg- 
ment, debtor, he can do so without the concurrence of the other 
decree-holders.'* 

It has also been held that where a decree is passed in favour of 
a Hindu joint family, the manager of the family can give a valid 
discharge to the judgment-debtor.'*' 

(1931) AIR 1931 Lah 5 (C) : 130 lud Cas 403, Mahomed Kazam v. Nadir 
AH Shah. (One of deceased decree-holder’s legal representatives minor 
— Majors cannot give valid discharge — Section 7, Tdmitation Act, is 
not affected by Civil Procedure Code, Order 21 Rule 16.) 

(1887) 14 Cal 50 (54) : 11 Ind Jur 143, Anayido Kishore Dass Bakshi v. 
Anando Kishore Bose. 

(1904) 1 Nag L R 24 (30), Sa}nhliusa v. Gopal. 

(1903) 2G All 318 (319, 320) : 1904 All W N 22,Tamman Singh v.Lachhnim 
Knnwari. 

2. (1931) AIR 1931 Lah 5 (6) : 130 Ind Gas 403, Mahomed Kazam v. Nadir 

AH Shah. 

3. (1934) AIR 1934 Mad 103 (103) : 148 Ind Gas 54, Yeyikatarama Doss v. 

Bhecma Ban. 

[.S6-C also (1929) AIR 1929 Bom 382 (884) : 121 Ind Cas 446, MurlH 
dhar Larnian v. Shirra)n Sadashir.] 

4. (1919) A I R 1919 All 209 (210) : 41 All 435 : 49 Ind Cas 990, Bati Bam v. 

Nadar. 

(1920) 94 Ind Oas 922 (9‘22, 923) (All), Badhn Kant Shukul v. Butia Misir. 

(1929) A 1 E 1929 Bom 13 (13) : 52 Bom 441 : 110 lad Cas 276, Supdu v. 

Sakharam. 

(19*29) AIR 1929 Cal 165 (165) : 115 Ind Gas 354, Asutosh Ghose v. Sashi 
Mohan Boy. 

(1935) AIR 1935 Cal 631 (632) ; 158 Ind Cas f.67 ; 63 Cal 92, Abed Hnssain 
V. Abdul Rahman. 

(1911) 12 Ind Cas 503 (505) (Mad), Duraisamy Sastrial v. Venkatarama 
Iyer. (Reversing 10 Ind Oas 464.) 

(1936) AIR 1936 Mad 434 (436, 437) : 161 Ind Cas 969, Administrator* 
General, Madras v. Thotta Badhaknshna Chettiar. 

(1913) 18 Ind Cas 723 (724) (Mad), Bamanadhan Sivayya v, Udatha 
Atchayya. 

(1914) AIR 1914 Mad 1 (1) : 22 Ind.'Cas 76, Palaniandi Pillai v. Pappa* 
thiammal. 

(1918) AIR 1918 Mad 85 (86) : 44 Ind Cas 566, V enkatastihhiah v. 
V cnkateswarlu* 
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The reason given is that where one of several joint creditors is 
competent under the substantive law to give a discharge in respect 
of the debt, he can give feucli discharge even after the debt has 
merged into a decree.^ But, this view has been dissented from in 
several decisions.^ Thus, it has been held that the mere fact that a 
decree has been passed in favour of a joint Hindu family and that 
the manager of the family is not under any disability is not sufficient 
to enable him to give a discharge in respect of the decree so as to 
bind the other members of the family.^ Similarly, it has been held 
that the fact that the decree is in favour of partners^ or joint execu- 
tors^ does not make one of the decree- holders alone competent to 
give a discharge, though, if the debt had not decree, 

he would have been competent to give such discharge. 

The above decisions proceed on two lines of reasoning : 

1. Under this Section, the discharge must be the act of the 
party himself and not of the Court. But, having regard to the pro- 
visions of Order 21 Buies 2 and 15 of the Civil Procedure Code, the 
discharge of the judgment-delator under a decree is not the act of 
the decree-holder but that of the Court. Hence, one joint decree- 
holder cannot give a valid discharge on behalf of others.^^^ 

It is submitted that thouglt the view tliat a diKScharge under 
this Section must be tlie act of the party himself and not of tlie 
Court is not open to any criticism, yet, the view that under the 
Civil Procedure Code the discharge of the judgment-debtor under a 
decree is the act of the Court and not that of the decree-holder does 
not seem to he correct. As pointed out by Bhashyam Iyengar, J., in 
Periasanii v. Kri shna,^^ if payment be made out of Court to a 
sole decree -holder or several joint decree-holders, as the case may 
be, such payment will be a sufficient discharge of the decree debt 
and it is not the act of the Court in recording such i^ayrnent that 
operates as a discharge. Under Order 21 Buie 2, the act of the 

(1915) A I R 1915 Oudh 2i27 (228) : 30 Ind Gas 75, Naurang Singh v. 
Shear a ja. 

(1927) AIK 1927 Pat 329 (330) : 103 Iiid Gas 75, Jhakhri Gape v. Phagu 
Mahio. 

5. See (1911) 12 lad Gas 503 (505) (Mad), Ihiraiscimy Saatrial v, V enhatarama 

Aigar. 

6. See cases cited in Foot-Notes (7), (8), (9) and (10). 

7. (1917) AIR 1917 Mad 988 (988, 989) : 35 Ind Gas 157, Mahomed Silar 

Sahib it Go. v. Nabi Khan. 

8. (1917) AIR 1917 Mad 988 (988, 989) : 35 Ind Gas 157, Mahomed Silar 

Sahib (t Co. v. Nabi Khan. 

9. (1906) 28 All 252 (255) : 1906 All W N 16 : 3 All L Jour 49, Lachman Das 

V. Chaturhhuj Das. 

10. (1890) 13 Mad 236 (240), Seshan v. Baja Gopala. 

(1900) 22 All 199 (203) : (1900) All W N 8 (F B), Za?nir JIasan v. Sunder. 
(1896) 20 Bom 383 (385), Govindram v. Tatia. 

(1910) 7 Ind Gas 939 (940) : 34 Bom 672, Mulchand Panachand v. Kesari 
Khtipchand. 

11, (1902) 25 Mad 431 (440, 441) : 12 Mad L Jour 166 (F B). 
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Court simply consists in recording satisfaction of the decree. A dis- 
charge not so recorded cannot be recognized by the Court executing 
the decree, since, for purposes of executing the decree, such record 
is, by statute, made indispensable evidence for proving the alleged 
discharge. 

Even for purposes of execution, sub -rule 3 of Order 21 
Eule 2 shows that it is not necessary that the payment or adjust- 
ment out of Court should both be certified and recorded. Where 
such adjustment or payment has been certified by the decree- holder, 
it must 1)6 recognized by the executing Court although it has not 
been recorded by the Court. 

Moreover, the view that one joint decree-holder cannot give a 
discharge on behalf of others will make the first part of the Section 
inapplicable to cases of joint decree-holders, whereas the obvious 
intention of the Section (as amended by the present Act), as evident 
from its opening words, is to cover such cases. 

2. The second line of reasoning is this. Under Order 21 
Buies 1 and 2 of the Civil Procediire Code, whore there are several 
joint; decree-holders, any payment under the decree out of Court or 
any adjustment of the decree must be made to or with all the 
dec;ree-holders. Such payment or adjustment made to or with only 
one of several joint decree- holders cannot bind the others, unless he 
was also constituted by them an agent for the purpose. The mere 
fact that one of the joint decree-holders is the manager of a joint 
Hindu family or is otherwise a person who would liave been able to 
give a discharge if the debt or liability of the defendant had not 
merged into a decree, will not empower him to give a valid dis- 
charge under the decree without the concurrence of the other 
decree-holders any more than it will empower him to execute the 
whole decree as of right without the concurrence of the remaining 
decree - hoi cl er s . ^ ^ 

It is submitted that this reasoning also does not appear to be 
correct. Tlie discharge contemplated by this Section is a discharge 
given by a joint creditor in his own right as such creditor and not as 
an agent or guardian acting on behalf of the other joint creditors. 
(See Note 9.) Hence, a discharge given by a joint decree- holder as 
an agent of the other decree- holders will not be a discharge within 
the meaning of this Section. As, under the view in question, a 
discharge cannot be given by a joint decree-holder in any other case, 
the result will be that in no case can one joint decree- holder give a 
discharge on behalf of others. This will make the first part of the 

12. (1915) AIR 1915 Cal 7M (745) : 80 Ind Cas 45, Tarak Nath v. Natahar 

MondaL 

See also the cases cited. in Authors’ Civil Procedure Code, Second Edition, 
Volume II, Order 21 Rule 2 Note 19 Foot-Note (5). 

13. (1902) 25 Mad 481 (440, 441) : 12 Mad L Jour 166 (F B), Periasami V* 

Krishna Ayyan, 

(1917) AIR 1917* Mad 988 (988, 989) : 35 Ind Cas 157, Mohamed Silar 
Sahib dt Co. v. Nabi Khan. 
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Section not applicable at all to the case of joint decree- holders — a 
result, which as already pointed out, is against the plain intention of 
the Section. 

Moreover, the fact that under Order 21 Buie 15 even a person 
in the position of a manager of a Hindu joint family is not entitled 
as of right to execute a decree in favour of the members of the 
family hut can only do so with the permission of the Court, does not 
affect the question of his competency to give a discharge under the 
decree on behalf of the other joint decree- holders. As seen in 
Note 9, the capacity to sue or apply on behalf of others is a distinct 
matter from the capacity to give a discharge and the considerations 
applicable to the one are not necessarily applicable to the other. 

The true view seems to be that the expression “decree- 
holder” in Order 21 Buies 1 and 2 wall include any person who is 
competent to act on behalf of a decree -holder. Ho, if one of the 
several joint decree- holders is a person \vho, if the debt or liability 
of the defendant had not passed into a decree, would have been 
competent to give a discharge, it must be held that he is competent 
to give a discharge under the decree. 

Mention must, however, be made of the decision of the Privy 
Council in danesha lioio v. Rani RonX^ and the principle 

involved therein. In that case, it was held that the powers of the 
manager of a Hindu joint family to enter into a compromise on 
behalf of the family are controlled by the provisions of Order 32 
Buie 7 of the Civil Procedure Code which i)rovido that no next friend 
or guardian of an infant can enter into a compromise on behalf of the 
infant without the permission of the Court. Hence, it was held that the 
manager of a Plindu joint family who was also the guardian of aminor 
member of the family could not, without the permission of the Court, 
enter into compromise on behalf of the minor puri>orting to do so as 
the manager of the family. It was laid down that the manager could 
not, without the leave of the Coui't, do any act which he was 
forbidden as guardian to do without snc4 leave. The principle of 
the decision has been applied to the receipt of moneys under a decree. 
In such cases it is provided by Order 32 Bide 6 that no moneys caji 
be received by the guardian or next friend of a minor withoul; tlio 
permission of the Court. Applying the principle of the Ib'ivy 
Council decision, it has been held that even if the next friend or 
guardian of the minor is the manager of a joint Hindu family of 
which the minor is a member and in favour of which the decree has 
been passed, the next friend or guardian cannot receive any moneys 
under the decree or give a discharge to the judgment-debtor without 
the permission of the Court. But, where the decree itself permits 

14. (1913) 19 Ind Ccaa 516 (517) ; 36 Mad 295 : 40 Ind App 132 (P 0). 

16. (1925) AIR 1925 Mad 78 (80) : 82 Ind Gas 785 : 47 Mad 920, Lakshmanan 
Che tty V. Suhbiah G Hetty, 

(1926) A I B 1925 Mad 230 (232) : 82 Ind Cas 588, PitchakkiUtiya Pillai v, 
Doraisivamy Moepanar. 
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one of the joint decree -holders who is also the guardian of the minor 
decree- holder to receive the decretal amount, no fresh permission 
from the Court is necessary to enable him to receive the amount and 
give a discharge to the judgment-debtor.^*^ 

The Privy Council decision and the other decisions which 
follow it are based on the general principle that a rule of statu- 
tory law must prevail over a rule of non -statutory law when 
there is a conflict between the two rules in any case. This prin- 
ciple, as seen from the above decisions, seems to bo equally 
applicable whether the rule of statutory law is one of procedural or 
substantive law. Hence, the view expressed by Walsh, J., in the 
undermentioned case^^ seems to be open to doubt. In that case, the 
question under consideration was whether the fact (assuming it to 
be a fact) that under the Civil Procedure Code the order of the Court 
was necessary to constitute a discharge of the judgment-debtor under 
a decree, was a ground for holding that one joint decree- holder 
cannot give a valid discharge on behalf of all the joint decree-holders. 
It was observed that this Section referred to the status of parties 
under the substantive law and was not affected by any rule of 
procedure which required the intervention of the Court for com- 
pleting the discharge of the judgment-debtor. This view seems to 
he open to question for the reason already stated. 

The question, therefore, arises whether the view, that a joint 
creditor who under the general law is competent to give a discharge 
to tlie debtor can also give a discharge after the debt has passed 
into a decree, does not, in view of the provisions of Order 21 Pules 1 
and 2, offend the principle stated above. It is submitted that it 
does not. As already stated, the expression “ decree-holder ’* in 
Order 21 Buies 1 and 2 seems to include a person competent to act 
on behalf of a decree- 1 lolder whatever may be tlie basis of such 
competency. 

Thus, neither of the reasons given above really militates against 
the view that a joint credilbr who could have given a discharge if 
the debt had not merged into a decree can also do so after the debt 
has passed into a decree. (See Note 5.) 

The question whether a dischai'ge can be given by one of the 
joint creditors on behalf of all is no doubt one which does not fall to 
be determined under this Section. But, in considering the question, 
it is proper to take into account the fact that a particular view 
advanced is inconsistent with the view which the Legislature seems 
clearly to have adopted in enacting the Section and leads to a result 

(1912) 15 lud Cas 6G4 (GGS) (Cal), J agarnath Singh v. Mohabir Das. 

(1937) AIR 1937 Cal 049 (G51), Kanai Lai Saha v. Baijanath Khetri. 

16. (1929) AIR 1929 Bom 382 (384) : 121 Iml Cas 44G, Murlidhar Laxman v, 

S hirara m Sadasli iv . 

[See also (1984) AIR 1934 Mad 103 (103) : 148 Ind Cas 54, Venkata 
liama&'.sa Pantulu v, Bheerna Bao.'] 

17. (1919) AIR 1919 All 209 (210) : 41 All 435 : 49 Ind Cas 990, Eati Ram v. 

Nadar, 
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which is directly contrary to the Section. The Legislature in this 
Section seems clearly to have proceeded on the view that a 
discharge can be given by joint decree- holders without the inter, 
vention of the Court and that in some cases one or some of them 
alone can give a discharge on behalf of all. Acting on this view, 
it has expressly made the principle of the Section (under whicli the 
question of limitation depends on the capacity of one of the joint 
creditors to give a discharge on behalf of others) afjplicable to joint 
decree- holders also. (See Note 5 ante, dealing with the effect of the 
amendment of the Section under the present Act, in this respect.) 
To hold that in no case can one joint decree-holder give a discharge 
on behalf of another would be inconsistent with the view under 
which the Legislature seems to have proceeded and will lead to a 
result which is contrary to the plain words of the Section. 

But where under the substantive law itself it would not have 
been competent to one of the joint creditors to give a discharge if the 
debt had not passed into a decree, it follows that after the decree is 
passed one of the decree- holders cannot give a discharge on behalf 
of all the decree- holders. Thus, whore a decree is passed jointly in 
favour of several persons who are Muhammadan co. heirs, oiie of 
them cannot give a discharge in respect of the decree on behalf of 
The reason is that unlike the case of a Mitakshara joint 
family (in which the manager of the family can give a discharge on 
behalf of the family), no one Muhammadan co-heir can give a 
discharge on behalf of tlio others. 

Ileference has already been made to the fact tliat in view of 
Order 32 Rule 6 of the Civil Procedure Code, the guardian of a 
minor decree-holder who is a joint decree. holder with him cannot 
give a valid discharge to the judgment-debtor on behalf of the minor 
tviihout the perinission of the Court, even tiiough the deci’ee. holders 
constitute a joint Ilindu family and the guardian is the manager of 
such family. Is the competency of such guardian to give a discharge 
toith the permission of the Court sufficient for the purpose of the 
Section ? No.^^ The reason is that a discharge under this Section 

17a (1919) A I R 1919 AH 209 (210) : 41 All 485 : 49 lud Cas 990, Rati Ram v. 

Nadar. (Per Piggot, I. — All cases anterior in date to the passing of 
Act 9 of 1908 require to be re-considcred in the light of the words then 
inserted in Section 7.) 

17b (1929) AIR 1929 Lah 4G7 (467, 468) : 119 Ind Cas 234, FazaL iLalii v. 
AiHhan. 

(1931) AIR 1931 Lah 5 (G) : 130 Ind Cas 403, Mahomed Kazam v. Nadir 
Ali Shah. 

[See also (1924) AIR 1924 Lah 681 (682) : 78 Ind Cas 285, Afuhain^ 
mad Z^ilfikar Ah Khan v. Ahrar Ali.'] 

18. (1925) AIR 1925 Mad 78 (80) ; 82 Ind Cas 785 : 47 Mad 920, 'Lakshmanan 
Chetty V. Subhiah Ghetty. 

(1925) AIR 1925 Mad 230 (232) : 82 lud Cas 588, IHichakknitiya Pillai v. 
Doraiswaniy Moopayiar . 

(1912) 15 Ind Cas 664 (665) (Cal), Jagarnath Singh v. ATohabir Das. 

(1935) AIR 1935 Cal 631 (632) ; 158 lud Cas 567 ; 63 Cal 92, Abed H ossein 
V, Abdul Rahman, 
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must be a discharge given as of (see Note 9). Moreover, the 

Section contemplates a discharge given by a person of his own right 
as a joint creditor. A right to give a discharge as gitardian of a 
minor joint creditor is not within the Section.^*^ In this view, the 
undermentioned decisions^^ do not seem to be correct. (See Note 9.) 

But, where the decree itself permits one of the decree-holders 
to receive the decretal amount on behalf of all the decree- holders, liis 
comi)etency to give a discharge becomes a matter of right. Moreover, 
such right arises under the decree itself and though he may also be 
the guardian of the other joint decree- holder, the right is not 
attributable to his guardianship but to his own rights under the 
decree. Hence, his power to give a discharge in such a case is within 
the Section.“^ 

"Where the manager of a Hindu joint family is not the next 
friend or guardian ad litem of a minor member thereof, Order 32 
Buie 6 or 7 does not apply to him and the fact that there is some 
other person who is the next friend of the minor does not deprive 
the manager of his power to receive moneys under a decree and give 
a discharge for them.“^ 

16. Mitakshara joint family. — In the case of a Mitakshara 
joint family, no individual member of the family is entitled to a 
definite share of the family property, till partition. The ownership 

19. (1085) A I R 1985 Cal G81 (682) : 158 Ind Gas 567 : 63 Cal 92, Abed Bossain 

V. Abdul Ihihnian. (Section docs not contemplate a legal capacity 
which only ejni)owcrs a person to realize a debt on behalf of another 
by the process of execution with the permission of the Court.) 

[See also (1931) AIR 1931 Lah 5 (6) : 130 Ind Cas 403, Moha7)jcd 
Kazam v. Nadir AH Shah. (Order 21 Rule 15, G. P. C., which 
enables one joint dccrcc-holder to apply for execution on behalf 
of all does not imply that ho can give a discharge on behalf of 
all as the right of the decree-holder under the Rule is dependent 
on the Section.) 

(1890) 13 Mad 236 (240), Sfsltan v. llajaffopala. (Section only applies 
wher(‘ the act of the joint decree-holder is per se a discharge 
of the judgment-debtor.) 

(1896) 20 Bom 383 (385), Oorindram v. Tatia. (Do.) 

(1900) 22 All 199 (203) ; 1900 All W N 8 (F B), Zamir Hasan v. 
Sunder. (Do.)] 

20. (1035) AIR 1935 Cal 631 (632) : 158 lud Cas 507 ; 63 Cal 92, Abed }1 ossein 

V. Ahd'ul Rahman, 

21. (1929) AIR 1929 C-al 165 (165) : 115 Ind Cas 354, Asufosh Ghose v, Sashi 

Mohan, (l)oort e in favour of Bindu joint family — Eldest member 
acting a,s manager of family and as guardian of minor members — He 
can give dischai’ge in either capacity.) 

(1901) 6 Cal W N 348 (351), liholanand Jha v. l^admanund Sin{))i. (One 
of the joint decree-holders acting as guardian of the others — Bo can 
give a discharge.) 

22. (1934) A I R 1934- Mad’ 103 ,^(103) : 148- Ind Cas 54, Ven'kaiarama Doss 

Panlulu V. Bheema Jlaot 

[See also (1929) AIR 1929 Bom 382 (384) : 121 Ind Cas 446, Murli- 
dhar v. Shivram. (Guardian.)] 

23. (1936) AIR 1936 Mad 434 (436, 437) : 161 Ind Cas 969, Administrator- 

Oeneralj Madras v. Eadha KrisJma Cheftiar. 

(1927) A I R 1927 Pat 329 (330) : 103 Ind Cas 76, Jhakhri Gope v. Phagu 
Mahto, 
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of the property is in the whole body of coparceners.^ Thus, the 
members of a Mitakshara joint family are in the position of jomt 
tefiants with regard to the family property. Hence, in regard to 
rights of action affecting the family property, as a general rule, they 
are jointly entitled to sue within the meaning of this Section. 

But, in spite of their being in the position of johii tenants and 
not tenants-in-common with regard to their substantive rights, one 
of them alone cannot give a discharge in regard to causes of action 
in favoxir of the family.*"* But the member who is the managei^ of 
the family can give such discharge.^ Thus, the manager can give a 
discharge in the following cases : — 

1. Suit for debt.'*' 

2. Suit for accounts.** 

3. Suit for mesne profits.® 

4. Suit for possession against person holding adversely 

to the family.^ 

Note 16 

1. (18G8) 9 Moo Ind App 5B9 (513, 615) : 2 Suth W R P C 31 : 1 Suther 520 : 

2 Bar 25 (P C), Katania Natchiar v. Sriiniit Ilajak Moottoo V ijaya. 
(There is community of interest and unity of possession between all 
the members of the family.) 

2. (1918) A I R 1918 Mad 29 (31) : 45 lud Cas 119 : 41 IMad 037, Anlmlamma 

V, Chenchayya. (Junior member of joint Hindu family cannot give 
discharge to debtor. It is only manager that can do so.) 

(1933) AIR 1933 Bom 215 (249) : 145 Ind Cas 164, Umal-ant Balkrishna 
V. Mart and Keshav. (Do.) 

(1910) AIR 1916 Pat 120 (121) : 39 Ind Cas 85 : 2 Pat L Jour 124, Brij 
Behari Siiigli v. Shoo Shankar Jha. (Do.) 

3. (1933) AIR 1933 Bom 245 (249) : 145 Ind Cas 164, Vmakant Balakriahyxa 

V. Mar tan d Keaha v. 

(1929) AIR 1929 Bom 382 (383) : 121 Ind Cas 446, Mtirlidhar v. Shiv^ 
ram. 

(1921) A I R 1921 Bom 289 (291) : 45 I-iom 446 : 59 Ind Cas 759, Bayu 
Tatya Dc^ai v, Bala Itarji J>csai. (The fact that a discharge can be 
given by the manager only for the benefit of the family does not make 
him a person who cannot give a discharge within the meaning of this 
Section.) 

(1933) AIR 1933 Lah 479 (480) : 142 Ind Cas 295, Lai Chand v. Gian 
Chand. (Do.) 

(1918) AIR 1918 Mad 29 (31) ; 45 Ind Cas 419 : 41 Mad 637, Ankalamvia 
V. Ghenchayya. 

See also cases cited in Foot-Notes (4) to (11), below. 

4. (1882) 4 All 512 (514) : 1882 All W N 114 : 7 Ind Jur 268, Surju Prasad 

Singh v. Khwahish Ali. (Suit for debt.) 

(1910) 7 Ind Cas 267 (267) (Mad), Ananiarama v. Mandarthi Shnnirasa. 
(Suit for money.) 

5. (1929) AIR 1929 Cal 165 (165) ; 115 Ind Cas 354, Asutosh Ghnse v. Sashi 

Mohan Boy* (Distinguishing AIR 1916 P C 148.) 

6. (1907) 6 Cal L Jour 383 (393), Harihar Bershad v. BhoU Per shad. 

(1919) AIR 1919 Mad 215 (217) : 53 Ind Cas 161, V enkaiasahba Row v, 
Yernmanur V enkatamayya, 

(1909) 1 Ind Cas 670 (676) (Cal), Banwari Lai v. Sheo Sankar Misser. 

7 . (1928) AIR 1928 Lah 484 (487) : 110 Ind Cas 293, Sharam Singh v. Sadhu 

Singh, 
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5. Suit for arrears of allowance.® 

6. Suit to set aside’ decree.® 

7. Suit to set aside partition.^® 

8. Suit to set aside alienation of joint family property,** 
It has even been held that in rei^ard to a suit for partition on 

behalf of one branch of the family which has been excluded from the 
enjoyment of the joint property, the father or other senior member 
of the branch can give a discharge within the meaning of this 
Section.*" 

In Nohin Chandra v. Chandra Madhah^^ (a case from Bengal), 
a suit for accounts was brought by certain plaintiffs who were Hindu 
brothers. Scnne of the plaintiffs were minors. It was held by the 
Privy Council that the eldest brotlier could not have given a dis- 
charge so as to bind the others and that therefore the suit was not 
barred by limitation notwithstanding the expiry of time as against 
the eldest brother. In view of this decision, it has sometimes been 
doubted*'* whether the senior member of a joint Hindu family can 
give a discharge on behalf of the family within the meaning of this 
Section. But in the vast majority of cases* the above Privy Council 
decision has not been taken as an authority for the proposition that 
a manager cannot give a discharge on behalf of a Mitakshara joint 
family. The circumstances of the case before the Privy Council arc 
not clear. Perhaps, as observed by the Madras High Court in the 
undermentioned decision,*® the case before the Privy Council was 
one under the Dayabhaga law and not under the Mi tahshara law. 

But, as already said, it is only the managing member that can 
give a discharge on behalf of a Mitakshara joint family. Although 
in several decisions it seems to have been assumed almost as a 
matter of law that the eldest adult male member of the family is the 


(1924) air 1924 All 738 (739) : 80 Ind Gas 12, liaijnath v. Bam Bilas. 

8. (1917) AIR 1917 Bom 10 (11) : 42 Bom 277 : 44 Ind Gas 851, Huchrao v. 

Bliima Baa, 

9. (1920) A I R 1920 Mad 645 (646) : 43 Mad 842 : 59 Ind Gas 602, Kupini- 

siimmi V. KaryialammalL (Distinguishing AIR 1916 P C 148.) 

10. (1914) AIR 1914 Bom 59 (87) : 38 Bom 449 t 22 Ind Gas 195, Jan Maluu 

nicd V. Dattu Jaffar. (Suit to set aside partition — Father of plain- 
tiffs may give discharge.) 

11. See Note 17, infra* 

12. (1920) AIR 1920 Mad 793 (798) ; 52 Ind Gas 725, Narasiviha v. Krishna 

Chandra. 

(1923) AIR 1923 Oudh 61 (79, 80) : 74 Ind Gas ^^bl Biidra Fraiap Narain 
Singh v, Nirman Prasad Singh. 

13. (1916) AIR 1916 P C 148 (149) : 44 Cal 1 ; 30 Ind Gas 1 (P C). 

14. (1919) AIR 1919 Mad 218 (219) : 53 Ind Gas 239, KaUiani Amma v. 

Achuthan Nair, 

15. SVe Foot-Notes (.3) to (11), supra. 

16. (1920) AIR 1920 Mad 645 (646) : 48 Mad 842 ; 59 Ind Gas 662, Kupimt 

steamy v. Kamalammall. 
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manager, yet it has been held in some decisions^® that such a 
j)resumption alone is not sufficient and that unless there is evidence 
[hat the eldest male member has actually acted as manager, his 
omission to sue must not be held to bar the rights of the whole 
I'arnily. 

With regard to their separate properties, tlio members of a 
Mitakshara joint family do not constitute a coparcenary and one of 
(hem cannot give a discharge in regard to causes of action affecting 
such separate properties.^’’ (See also Note 4.) 

17. Suit to set aside alienation of joint family property — 
Manager’s power to give discharge. — The general principle that 
the manager of a Mitakshara joint family can give a discharge in 
rt^gard to causes of action accruing in favour of the family, ai)plies 
also to suits to set aside alienations of tlie family property. Such 
suits may be classified as follows : 

1. Suits to set aside alienations by the father of the family or 
other coparcener. In such cases the authority of tiie fatlier or 
other coparcener to alienate tlie property is called in question 
and lienee, a question is raised as between the members of the 
family inter 

2. Suits to set aside alienations by a (juardian of minor 
coparcenei’s. 

d. Suits to set aside alienations not made by either of the persons 
mentioned above. A suit to set asid(^ an alienation made by the 
mortgagee of the joint family property will fall under tliis class. 

17. (1934) AIK .1934 ^lad 499 (470) : 150 Tnd Cas 70 : 58 IMad 155, Jaddu 

I’adJii V. C liolika})u Boddti. 

(1936) AIK 1930 T\tad 914 (914, 915) : 105 lucl Gas 050, d/i-aia PiUm, In 
rc. 

'Sre alSf) cases in Focfc-Nolcs (3) to (11) above. 

IS. (1927) A J K 1927 All 188 (188) : 98 Ind Gas 508, J.achhman lOasad v. 
Salu Salih Chand. 

(1922) AIK 1022 Korn 319 (321) : 40 Horn 535 ; 04 Tnd Gas 972, fiai 
Kvral V. Madliu Rain. (Property managed by minors’ mother — 
Nothing to show that the elder son on attaining majority took over 
charge of management — He could not have given a discharge.) 

(1927) AIK 1927 Cal 952 (954) ; 55 Cal 008 : 104 Ind Gas 008, Juyal 
Ki. shore i)ehi \. Dauliia Nath. 

(1933) A I K 1933 Lah 479 (480) : 142 Ind (kis 295, Lai Ohand v. (lain 
Chand. 

(1925) A I K 1925 Nag 385 (387) ; 88 Ind (’as 208, Shampuri, \. Puiiio 
chahdra. 

(1929) AIK 1929 Mad 394 (395) ; 119 Ind Gas 39, AJ annai-^wanuf lifer v. 
Jtaiuasif'a rn y N a yah ha n . 

[.SVe also (1927) AIR 1927 Nag 145 (1I7) ; 99 Iiid Gas 1050, Alahadeo 
V. Sornaji. 

(1910) A I R X91G Pat 120 (121) : 39 Ind Gas 85, hrij JRkari Simyh 
V. Sheo Sanhar Jha.] 

19. (1907) f) Cal h .lour 383 (388, 393), liarihar J'rrshad v. lllwH J\>rkhad. 

Note i7 

1. (1935) AIR 1935 All 740 (747) : 155 Ind Cas 509, AiirndJi. Hai v. Sanl 

Prasad Rai. 

2. (1929) AIK 1929 Nag 267 (208) : 118 Ind Cas 682, Datilai v. Bali Pam. 

Lim, 20 
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In classes 2 and 3 above, no question is raised as between the 
members of the family inter se. The question is purely one between 
the members of the fanSily on one side and a stranger on the other 
side.® 

The managing member of the family can give a discharge in all 
the above cases. ^ 

The above view is not inconsistent with the decision of the 
Privy Council in Jaivahir Singh v. Vdai FarJcash,’^ In that case 
an alienation had been made by the father and a suit was brought 


8. See (1935) A I li 1935 All 746 (747) : 155 Ind Gas 569 ; 57 All 891, Anrudh 
Jiai V. Sant Prasad Bai. 

4. (1915) AIR 1915 Mad 1201 (1202) : 21 Ind Gas 410 (412, 413) ; 38 Mad 1X8. 

Doraisamy Sirurnadan v. N on disamy Saluvan, (Letters Patent 
appeal from 12 Ind Gas G95 — Alienation by guardian.) 

(1934) AIR 1934 Mad 469 (470) : 150 Ind Gas 76 : 58 Mad 155, Jaddu 
Pad hi V. Olioklapu Poddu, (Ho.) 

(1917) AIR 1917 Mad 700 (702) : 34 Ind Gas 794, Soundararajan v. Sara- 
rarta Pif.lai, (Do.) 

(1928) A I R 1928 Mad 42 (42) : 106 Ind Gas 863, Kola Surayya v. Kola 
S u b ha myna. ( Do . ) 

(1916) AIR 1916 Mad 1011 (1012) : 32 Ind Gas 802, Suraya Baju v. 
V enlayya. ( Do.) 

(1921) AIR 1921 Bom 289 (290, 291) : 45 Bom 416 : 59 Ind Gas 759, Poym 
Tatya v. Tiala Baojee Desai. (Do.) 

(1935) A I R 1985 Bom 259 (261) : 157 Ind Gas 592, Kondaji \ . Paqadu. 
(Do.) 

(1929) A I R 1029 Lab 14 (16) : 114 Ind Gas 50, I.nta Bam v. Shiv Bam. 
(Do.) 

(1936) AIR 1936 Mad 914 (914) : 165 Ind Gas 656, Anyiia Pillai, In rc. 
(Do.) 

(1893) 16 Mad 436 (439) : 3 Mad L Jour 216, Vvjnesmnra v, Bappayya. 
(Suit to .set aside sale in execution of mortgage decree against father.) 

(1914) A 1 R 1914 Bom 300 (301) : 38 Bom 94 : 21 Ind Gas 350, Mahablr.sh- 
war Krishnappa V . Bamchayidra Afamjesh Kullarni. (Suit to seb 
aside sale Iw manager appointed by father.) 

(1894) 17 Mad 189 (192, 193) : 4 Mad L Jour 79, Narayanan Namhudri v. 
Damodaran Narnhudri. (Suit to sot aside revenue sale on ground of 
fraud.) 

(1925) AIR 1925 All 672 (673) ; 87 Ind Gas 177, Shiayn hall v. Moot 
(Aland. (Suit to set aside execution sale.) 

(1933) A I R 1933 Lah 479 (480) : 142 Ind Gas 295, Pal Chand v. Gain 
('hand. (Suit hy the plaintiffs claiiriing to be the owmor.s of certain 
property alleged to have been given in trust to the defendants during 
plaintiffs’ minority and to have been misappropriated by them.) 

(1929) A IR 1929 Nag 267 (268) : 118 Ind Ga.s 682, Daulat v. Baliram. 
(Suit against purchaser from mortgagee of joint family property.) 

(1935) A I R 1935 All 746 (747) : 57 All 891 : 155 Ind Gas 569, Anrudh Bai 
V. Sant Prasad Bai. (Suit against transferee from tenant under 
family.) 

(1935) AIR 1935 Mad 1085 (1087) : 158 Ind Gas 874, Nemmayya Shetty v. 
Nagaraja Shetti/. 

(1937) A I K 1937 Pat 435 (439, 440) : 16 Pat 422 : 170 Ind Gas 362 (F B), 
Karan Simjh v. Mt. Tetar Kuar. 

(1936) AIR 1936 Mad '434 (437) : 161 Ind Gas 969, AdministratorMcyieral, 
Madras v. Badhakrishna Ghettiar, (Power of manager to give 
discharge not affected by fact that some other person is acting as next 
friend of minor.) 

6. (1926) AIR 1926 P C 16 (18) : 93 Ind Gas 216 : 48 All 152 : 53 Ind App 36- 
(P C). 



Disability of oke of several flaintiffs, etc. 403 


by tho sons to set aside the alienation. The father was made a Seotion 7 

defendant in the suit. It was held by the Privy Council confirming Note 17 

the judgment of the High Court that the eldest son could not have 
given a discharge within the meaning of this Section so as to make 
limitation run as against all of them. The Privy Council do not 
give any reasons for their decision but merely express their concur- 
rence with the decision of the High Court, But in view of the 
facts of the case, it seems clear that the Privy Council could not 
have held that the manager of a joint family cannot give a discharge 
in such cases. As the father was still living, the eldest son had 
never been the manager of the family so as to be able to give a 
discharge within the meaning of this Section. * 

The undermentioned decisions^ also only illustrate the rule that 
a member who is not the manager of the family cannot give a 
discharge. The view that any of these decisions lays down that in 
such cases the eldest male member of the family can never give a 
discharge on behalf of the whole family/ is not correct. 

But it has been field in some decisions that a discharge cannot 
be given at all on behalf of the whole family in such cases. These 
decisions jiroceed on the I'ollowiiig lines of reasoning : 

1. The right to set aside an unautliorisod alienation of the family 
property is not a joint right at all.^ According to these 
decisions, each coparcener has an independent cause of action 
to sue to set aside such an alienation. It is submitted that 
this view is not correct. As seen in the Notes to Section 6, an 

5a. (1984) A I K 1984 Mad 4G9 (470) : 150 Iiid Gas 76 : 68 Mad 155, Jaddu 
Padh'l V. C li.oklcapti Jioddu. 

(1929) A 1 R 1929 Ijah 14 (1(>) : 114 Ind Gas 59, Totla Ham. v. Shiv Ham. 

(1933) A I R 1938 Lah 479 (479, 480) : 142 lud Gas 295, Lai Chand v. Gain 

a hand. ^ 

6. (1900) 1 Iiid Gas 824 (825) : 31 All 156, Ganga Daffal v, Mani Ram. 

('‘Nothing to show that first plaintiff over acted as manager.'’) 

(1928) A I R 1928 Mad 1055 (1056) : 109 Ind Gas 572 ; 51 Mad 627, 

Hajagopala v. Srinirasaraf/hara Ai/tjcngar. (K^tlier and 

managing member alive.) 

(1926) A I R 1926 Mad 1190 (1191) : 98 lud Gas 31, Narai/ana Naickvn v. 

V enhataH'iranLH Naicla'n. (Do.) 

(1937) A I R 1937 Rat 155 (156) : 107 Ind Gas 984, Gannadco Sinyli v. Ham 
JPrasad Stnpk. (Merc eomiiig of ago of one of the brothers in a joint 
Hindu family does not raise a presumption that he is the manager of 
the family in the aVjscuce of any evidence.) 

7. (1924) AIR 1924 All 916 (917): 79 lud Gas 296, lahdal Tewari v. 

Tameshar. 

8. (1930) AIR 1930 All 861 (861) : 52 All 768 : 130 lud Gas 691, Shamandan 

Prasad v. Mt. Tahir an Bihi. (Alienation by father or manager.) 

(1931) AIR 1931 All 398 (400): 133 Ind Gas 155, Kamta Hai v, Hani 
Jaluraj Kunivari. (Alienation by guardian.) 

(1925) AIR 1925 Nag 385 (388, 389) : 88 Ind Gas 208, Shamimri v. 

Hamchandra. 

[Sec also (1935) AIK 1985 All 74G (747) : 57 All 891 : 155 lad Gas 
669, Anriidh Hai v, Sant Prasad Hai. 

(1928) AIR 1928 Lah 484 (486) : 110 Ind Gas 293, Sharam Singh v. 

Sadhu Singh.'] 
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Section 7 unauthorised alienation of joint family property gives rise to 

Notes only 07ie cause of action, so much so, even an after-born 

17 18 coparcener is only entitled to sue on the basis of an existing 

cause of action and does not get a fresh and independent right 
to sue on his birth.'^'**' 

2. The expression “discliarge” can only apply to tiio discharge of a 
debt and cannot apply to a right to have an alienation set aside.'* 
But, it is submitted tliat tliis view is not correct. In a wide 
sense, the term “discharge” can include any form of quittance 
whereby the rights and liabilities of tlie parties are put an end 
to.^** (See Note 9.) 

Note 18 18. Suit by members of Mitakshara joint family for 

redemption of mortgaged property. — In the undermentioned 
case^ it was hold by the Bombay High Court that tlie manager of a 
joint family cannot give a discharge on behalf of the whole family in 
regard to a suit for the i-edemption of a mortgage so as to make the 
suit time-barred as against all the members of the family. The 
decision i:)roceeds on two grounds ; 

1. In a suit for redemption, all tlie meml)oi’s of the family must be 
made ])arties under the provisions of the Civil Procedure Code, 
while in a suit to set aside an unautliorixod alienation of family 
property, it is open to a coparcener to proceed without making 
the otlier coparceners parties to the suit. Hence, it is open to 
the manage)’ in regard to a suit to set aside an alienation of 
family propei’ty to give a discharge without the concurrence of 
the otlier rnenibei's of tlie family, wdiile it is not open to liim 
to do so in regard to a suit for redenipiion. It is submitted 
W'ith resi)Oct tliat tliis reasoning is not correct. TJie power to 
give SI discharge is not identical witli the power to sue without 
making tlie other persons jointly entitled, parties to the suit. 
(See Note 9.) 

8a. This does not inilitjito against the position that aiiy coparconor can sue 
to set aside the unauthorized alienatiuu without making the others 
l>artieR to the suit. Se(^ Notes under Section 0. 

9. (19:30) A 1 R 1930 All 861 (861) : 52 All 768 : i:30 Ind Cas 691, Sheonandan 
J‘rasad v. Mf. Tahir an Bihi. 

[.See aha ^931) AIR 1931 All 398 (400) : 133 Ind Cas 155, Kamta 
Jiai V. daduraj Kan tear .] 

10. (1922) A I H 1922 Bom 319 (320) ; 16 Bom 535 : 64 Ind Cas 972, Bai Keral 
V. Madhn Kala. (Discharge can be given of a right to redeem a 
mortgage.) 

(1933) A 1 R 1933 Lah 479 (480) ; 142 Tnd Cas 295, hal Chand v. dain 
C'hand. 

(1937) A 1 R 1937 Pat 435 (439) : 16 Pat 422 : 170 Ind Cas 362 (F B), 
Karan Singh v. Mt. Telar Kuer. 

(1915) AIR 1915 Mad 723 (724) : 25 ind Cas 755, Barnmrs/rarnn^ 
Na)nbudr iftad v. Satiharan Naiufjiidripnd. (“Disch;irgc” in Section 7"^ 
is not confined to pecuniary liability but inedudes also “release of 
rights to immovable property,” and other rights which may belong to 
the plaintiffs.) 

Note 18 

1. (19,>-2) A 1 B 1922 Bora 319 (320) : 4(1 Bom 535 : 04 Ind Cas 972, Bai Keral 
Madhn Kala. 
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2. The second reason for holding that a discharge cannot be given 
in such cases is couched in the following terms : “The right to 
redeem a mortgage of joint family property vests in all the 
inerabers of the family whoever is the manager, and it is 
difficult to see how the right of the second plaintiff to redeem, 
which was in existence during his minority, could be defeated 
by the fact that his elder brother did not file a suit to redeem 
wdthin the period allowed to him." If the meaning of this 
passage is that the coparceners have each an independent 
cause of action to sue for redemption, it is submitted that the 
correctness of the view is doubtful. 

As regards the axjplicability of the word “discharge" to suits for 
i cdemption of a mortgage, Macleod, C. J., observed that it wasdiffiicult 
to say that the plaintiff seeking redemption gave a “discliarge" to 
the mortgagee, but that if the word discharge" was given a wider 
meaning as including any form of quittance whereby the rights and 
liabilities between tw’o parties were put an end to, it could be said tliat 
the plaintiff seeking redemption gave a discharge when he paid the 
moi'tgage debt and recovered i)osBcssion of the mortgaged property 
from the mortgagee, thus putting an end to all rights and liabilities 
})et\veen the parties, so that, no furthor proceedings could be taken. 

19. Suit by ward on attaining majority to set aside aliena- 
tion by guardian. — Article 44 of the first Schedule provides a 
period of three years for a suit by a w’ard who lias attained majority 
to set aside a transfer of ])roperty by his guardian. The period of 
limitation under the Article starts from the date on which the ward 
attains majority. Suppose there are several wards who constitute 
the members of a Mitakshara joint family, and that the guardian of 
such wards transfers property belonging to them as such coparceners, 
to a stranger. In such a case a joint cause of action accrues in favour 
of the wards to sue to set aside the sale. Hence, when one of the 
\vards attains majority and time begins to run against him under 
the above Article, it would he a case of several pers{)ns being jointly 
entitled to institute a. suit and some of them being under a disability 
at the time from which the period of limitation is to bo computed. 
Hence, if tlie ward who first attains majority is competent to give a 
discharge w'ithout the concurrence of the other w^ards, then, under 
the first part of this Section, time will begin to run as against all 
the wards. In such a case, each of the wards will not be entitled to 
a start of limitation from the date of Ans- attaining majority under 
the above Article. The reason is that under Section 3 ante, the 
Articles in the first Schedule must be read subject to the i)rovisions 
of Sections 4 to 25 of the Act.^ As to the question whether the ward 
who attains majority first can give a discharge, see Note 17, ante. 

Note 49 

1. See (1915) AIR 1915 Mad 1201 (1202, 120a) : 21 Ind Gas 410 : S8 Mad 118, 
Doraisaniy Sir umadan v. Nondisami Salui'an. 

(1914) AIR 1914 Bom 800 (301) : 21 Iiid Gas 350 (351) : 38 Bom 94, 
Mahablcshioara Ki ishnappa v, liamchandra Afanegsh. 



Section 7 
Notes 
20— 21b 

Note 20 


Note 21 


Note 21a 


Note 21b 


406 Disability of one of sevebal plaintiffs, etc. 

20. Suit by members of Dayabhaga family. — The members 
of a Dayabhaga family hold as tenants -in ^common and not as joint 
tenants. In other words, the members are entitled to definite shares 
of the joint property even before partition.^ Hence, it is appre. 
bended that one member of the family cannot give a discharge in 
regard to causes of action accruing in favour of tlie members of the 
family.^ 

21. Karnavan of Malabar tar wad. — The karnavan and 
adult male members of a Malabar tar wad can give a discharge in 
respect of causes of action accruing in favour of the iarioad} 

21a. Hindu reversioners challenging alienation by limited 
owner. — .Y, a Hindu widow, alienated the property of her husband 
for a pxirpose not binding on the estate. At the date of the aliena- 
tion, the next reversioners were A and B who wore brothers of whom 
A was an adult and B was a minor. ^ did not do anything by way 
of challenging the alienation. B filed a suit to challenge it, within 
three years of his attaining majority but more than V2 years after 
the date of the alienation. It has been held in the undermentioned 
case^ that one reversioner could not give a discharge on behalf of the 
whole body of reversioners, but that nevertheless B’s suit was barred 
by reason of the fact that A wlio could have instituted the suit did 
not do so and that therefore limitation must bo counted from the 
time of the alienation. As has been seen in Note 11 ante, the basis 
for the reasoning on which the decision was based, namely that the 
Section applied only to cases where persons who could give a 
discharge could not do so on account of disal)ility, does not exist; 
under the ])resent Section. The case will, it is submitted, clearly fall 
within the second part of the Boclion and limitation will run against 
both A and B only from the date when the disability of B ceases. 

21b. Reversioners under Punjab Customary Law suing to 
set aside alienation by collateral, — In the undermentioned case,^ 

Note 20 

1. (1909) B Lid Gas 878 (880) : 32 Mad 271, iJalakrishna Tyer v. Muthusrvainy. 

2. (1920) A I II 1920 Mad 045 (040) ; 43 Mad 642 : 59 lud Gas 002, Kiippummy 

lyciKjar V. Kainalammall, 

[SV,> also (1910) AIR 1910 P G 148 (149) : 30 Tnd Gas 1 : 44 Cal 1 
(P C). Nnb'in Chandra v. Chandra Modluib. (Tt was romarked 
in A 1. 11 1920 Mud 045 (040) that A I R 1916 P G 148 was 
perhaps a case dealing with Dayabhaga law.)] 

Note 21 

1, (1915) A I R 1.915 Mad 723 (724) : 25 Ind Gas 755. Farameswaran Nanv^ 
budripad v. Sanliaran Nainbudripad. (Suit to set aside harar on 
ground of fraud.) 

(1895) 18 Mad 38 (40), Moidin Kuity v. Beevi Kutti Thnmah. (Suit to set 
aside compromise.) 

Note 21a 

1. (1927) AIR 1927 Mad 210 (217) : 99 Ind Gas 068, Js edankaniamier v. 
C h i n yiu A m m al . 

Note 21b 

1. (19-29) A I K 1920 Lah 582 (582): 122 Ind Cas 92, Ghulam Basul v. Hussain. 
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the sons of a Muhammadan governed by the Punjab Customary Law Section 7 
were entitled to sue for a declaration that an alienation made by Notes 

their father could not affect their reversionary rights. It was con. 21b— 22 

tended that the eldest son who was an adult could have given a dis- 
charge and so the suit by the younger son who was a minor was 
iilso barred. In overruling the contention the Court observed as 
follows : Here the plaintiff and his brothers are Mussalmans and 
are not members of a joint family. Their rights are independent of 
each other. The fact, therefore, that the eldest brother of the 
minor plaintiff can no longer sue, does not affect the right of the 
plaintiff to sue.” It is submitted that the view that the rights of 
the plaintiffs were independent of each other seems to be open to 
doubt/'* But, even if their rights are not independent of each other, 
it does not necessarily follow from this that the eldest son could 
have given a discharge within the moaning of this Section. On this 
point the position s(3ems to he as laid down in the decision, viz. that 
the eldest son cannot give a discharge in such cases.^ It is conceived 
that in such cases the second part of the Section will apply. (Seo 
Note 21a, ante) 

2i. Joint creditors. — There is a conflict of decisions on the Note 22 
question whether one of several co-creditors of the same debt can 
receive payment of the debt and give a discharge on behalf of all. 

Id Barber Afar an v. liamana Gcmmdan) it was held by tlio Madras 
High Court that one co- mortgagee could receive payment of the 
mortgage money and give a good discharge so as to bind all the co- 
mortgagees. The decision was based on Section 38 of the Contract 
Act and the .English case of Wallace v. Kelsall." Section 38 of 
the Contract Act provides that the refusal of a valid tender by a 
promisor under a contract will discharge him from the liability for 
non-performance of the contract and that a tender to one of several 
joint promisees has the same effect as one made to all the joint j)ro. 
misees. The decision in Wallace v. Kehall^ was to the effect that 
in tlie case of a joint debt, one joint creditor could receive payment 
of the debt and give a good discharge for it. 

The correctness of the above Madras decision was doubted in 
some later decisions of that Court,’^ but it was approved of by a 
Hull Bench of the Court in Annapz/rfiamma v. Akhayya.^ That 

2, Sec (1932) A I B 1932 Lab 39 (40) ; 132 Ind Las 06.5, Wali Ohand v. Pun- 

jab Singh. (Case of alienation by widnw.) 

3. See (1932) AIK 1932 Lab 39 (40) : 132 Ind Cas 665, WoM Chand v. Pun- 

jab Si?igh. (Case of alienation by widow.) 

Note 22 

1. (1897) 20 Mad 461 (463) : 7 Mad L Jour 269. 

2. (1840) 10 L J Ex 12 (15) : 7 M A W 264 : 4 Jur 1064 : 56 B K 707 : 8 

1) PC 811. 

3. (1902) 25 Mad 2G (38, 39), Ahinsa Bihi v. Ahdul Kader Sahclu 
(1910) 5 Ind Cas 343 (347) (Mad), Itamaswamy v. Mu7iiandy Serrai. 

(1912) 10 Ind Cas 874 (876) : 35 Ma^l 6S5, Sheikh Ibrahim v. liaina Iyer. 

4. (1913) 19 Ind Cas 12 (16, 17, 18) ; 36 Mad 544 (E B). 
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Section 7 was a case relating to a negotiable instrument and not a mortgage; 

Note 22 but their Lordships held that there was no difference in the principle 

applicable to the two classes of cases. 

The decision of the majority in the above Pull Bench case was 
to the effect that one of several joint creditors of a debt can receive 
the debt on behalf of all and give a good discharge for it. Eelianco 
was again placed on Section 38 of the Contract Act and the decision 
in Wallace v. KelsalP in support of this view. Arnold White, C. J., 
who was a member of the Pull Bench, however, differed from tho 
majority of the Bench and held that one joint creditor cannot give 
a good discharge for the debt. His Lordship held, following the 
view laid down in Steeds v. Steeds/* that co-credit(')rs must be pre- 
sumed to have distinct interests in tlie debt and to be in the posi- 
tion of tenants-in-common witli reference to it. In such a view, one) 
of them could not give a good discharge for the debt, even according 
to the English law. His Lordship held that such a lu'csumption 
is not affected by the p}-ovisions of the Contract Act. As regards 
Section 38 of the Contract Act, his Lordship held that it only 
dealt with tlie tender of a debt and not tho payment of it. 

The above Full Bench decision has been followed in subsequent 
decisions of the Madras High Court, tliough its correctness has been 
questioned in some of them.^ 

As regards the other High Courts, they have also accepted the 
principle that the same rule applies to co^creditors of a securod 
debt as well as to co-creditors of an unsecured deht.^ But, the 
Madras view that one co-creditor can give a good discharge for tho 
whole debt has not been accepted by the other High Courts. Thus, 
it has been field that one co-mortgagee cannot give a good discliargo 
for the mortgage debt so as to bind tho other co-mortgagees.'* 

5. (1899) 58 L J Q B 302 (304) : 22 Q B I) 537 : GO B T 318 : 37 \V R 378. 

G. (1913) 20 Iiid Oils 792 (795, 797) (INLid), Apyani CJiettiar v. Nanjappii 
Gann dan, 

(1925) AIR 1925 Mad 2G1 (2G3) : 85 Ind Cas 297 : 48 Mad G93. lUiwa^ 
swaiyii v. CJiaiidra Koffayi/a. 

(1917) A I R 1917 !Mad 269 (270) : 32 Ind Cas 173, Ponnusamy Pillai v# 
Th yaya r aja P i I la i . 

7. (1917) AIR 1917 Mad 2G9 (270) : 32 Ind Cas 173, Ponnusamy Pillai v. 

Thyagaraja 

(1918) AIR 1918 Mad 29 (30) : 45 Ind Gas 419 : 41 Mad G37, Ankalarnfua 
V, Ckenchayya. 

8. (1903) 25 All 155 (157, 158) : 1902 All W N 210, Manzur Ali v. Mahmud- 

nn-yiiasa. 

8a. See cases in Foot-Notes (9) and (10) below. 

[But see (1917) AIR 1917 Pat 82 (84) : 42 Ind Cas 408, Parhhu 
Bam Pandey v, Baghubir Sah,'] 

9. (1910) 8 Ind Cas 837 (840) ; 38 Cal 342, Ilusainara Begum v. Bahviayinessa 

Begum* 

(1915) AIR 1015 Cal 528 (528) : 29 Ind Cas 95G, Unies Chandra Bauer p 
V. Dinabandhu Mahanti, 

(1927) AIR 1927 Cal 425 (429) : 101 Ind Cas 530, Satindra Ptath v. Jatin^ 
dr a Nath, 
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Similarly, it has been held that one of several co-croditors under a 
money bond cannot ji^ive a good discharge for the debtd’^ These 
decisions proceed on the view that co-creditors of a debt must be 
presumed to have distinct interests in the debt and to be in the 
position of tenants-in-cornmon with reference to it. According to 
these decisions also, the authority of the decision in Wallace v. 
KelsaU}^ has been considerably shaken by the judgment of 
Farwell, J., in Pcnoell v. BrodhicrstP^ 

It is submitted that the Madras view is not correct. As pointed 
out by Arnold White, C. J., in his dissenting judgment in Anaa'pm'- 
namma v. Akkayya,^'^ the question does not seem to l)e capable of 
determination purely on the interpretation of the provisions of the 
Contract Act. Neither Section 38 nor Section 45 of that Act seems 
to touch the question. Section 38 merely lays down that an offer 
of performance made to one of several joint promisees will have the 
same effect as an offer made to them all. This only means that 
where the promisor has made an offer of performance to one of 
several joint promisees and the offer has not been accepted, the 
promisor is not responsible for the non-performance of the contract. 
The Section says nothing as to what constitutes a valid acceptance 
of an offer of performance. 

As regards Section 45, it only provides thiit performance of a 
joint contract can only be claimcad by all the joint promisees jointly 
and does not touch the question under consideration. As lias ))eon 
seen in Notje 9, the power to give a discharge on behalf of all the 
joint claimants is not identical with the power to sue on behalf of all 
without joining the others. Hence, the fact that a joint claimant is 
prevented from suing witliout joining the other claimants as parties 


(1934) A I R 1934 (At! 1 (3) : 149 Iiid Cas 1062, Satisk Chandra San v. 
Jeivan fjal Dajia. 

(1914) AIR 1914 All'518 (519) : 23 Ind Cas 8, Ra7n Jit v. Kharn Ghand, 
(1910) 5 Ind Cas 129 (130) : 32 All 364, lia)n CJuindra v. Rajjan fnil. 

(1921) A 1 R 1921 I’at 27 (28) : 56 Ind Cas 403, Abbas v, Misri Lai. 

(1920) A I R 1920 Pat 464 (468) : 55 Ind Cas 841, Lanamali Safpaihi v. 
Talua JlaiN hari. (Case of oo-Iieirs of saino mortgagee.) 

ISae (1919) A 1 K 1919 All 275 (276) : 41 All 031 ; 51 Ind Cas 107, 
Jail liar i Sin(/h v. (lani/a Sahai,^ 

10. (1903) 25 All 155 (157, 158) ; 1902 All W N 216, Man^rur Ali v, Mahmud^ 

un~7iissa. 

(1924) A I R 1924 Cal 710 (713) : 51 Cal 56>6 : 84 Ind Cas 204, Bilivar Ribi 
V. Muhaintal llahibar Rahman. 

[But see (1879) 4 Cal 350 (354, 355) : 1 Shame L R 169, Ahamndaan 
V. Gvrish Chundar Shamunt. (Decision on particular facts of 
case.) 

(1893) 1893 Pun Re No. 60, Davlat Rain v. Sayad Abdul Kasim, 
(Rent paid to one of several co-sharer landlords — Jiald, tenant 
not liable to pay rent over again to the other landlords.)] 

11. (1840) 10 L J Ex 12 (15) : 4 9ur 1064 ; 7 M & W 264 : 56 K R 707 : 8 

D P C 841. 

12. (1901) 70 L J Ch 587 (689) : 84 L T 620 : 49 W R (Eng) 532 ; 17 T L R 

601 : (1901) L R 2 Ch 160. 

13. (1913) 19 Ind Cas 12 (14, 16) : 36 Mad 544 (F B). 


Section 7 
Note 22 
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to the suit does not necessarily mean that he cannot give a good 
discharge for the debt without the concurrence of the other joint 
claimants. 

Hence, it would seem that the question falls to be decided with 
reference to the general principles of law. And as to these, it 
seems well settled that co- creditors of a debt (secured or unsecured) 
should be presumed to be in the position of tenants-in-common and 
not joint tenants, so that one of them cannot give a good discharge 
for the debt.^^ Even the Madras High Court seems to concede that 
this is the true position in equity}^ 

This view is also supported in the case of co-mortgagees by the 
provisions of Section 45 of the Transfer of Property Act. That 
Section shows that transferees under a joint transfer for considera- 
tion are entitled to distinct interests in the subject matter of the 
transfer. This means that co-mortgagees are entitled to distinct 
interests in the mortgage or, in other words, that they are in the 
position of tenants-in-common with regard to the debt and the 
security. 

Thus, the better view seems to be that one co-creditor cannot 
give a good discharge for the entire debt without the concurrence 
of the otliers. 

Even according to the Madras High Court, one co-mortgagee 
{or CO -creditor of an unsecured debt) cannot relinqitish the mortgage 
(or the debt) wholly or partially.^*^ 

Though co-creditors of secured or unsecured debts are generally 
in the i)osition of tcnants-in-common and not joint tenants, they are 
joinily entitled to institute a suit for such debt and cannot sue 
separately for their respective shares. This is clear from the provi- 
sions of Bf>ction 45 of the Contract Act and Section G7 of the 
Transfer of Property Act. Section 45 of the Contract Act provides 
that the right to claim performance of a contract is vested in all the 
co-promisees jointly. Section 67 of the Transfer of Property Act 
provides that though co-mortgagees may be entitled to distinct 
interests in the security, they cannot sue separately in regard to 
their resi)ective rights but must all sue together. Peference may 
also bo made to Section 60 of the Transfer of Property Act which 
prohibits the piecemeal redemption of a mortgage though the equity 
of redemption may be vested in a body of persons each of whom may 
be entitled to a distinct interest in the equity. 

Note 23 23. Co-heirs • Co-heirs, except when they are Hindus governed 

by the Mitakshara law and inherit the property of a male ancestor, 
are in the position of tonants-in-common with regard to the X)roperty 

14. See cases cited in Foot-Notes (9) and (10) supra. 

15. (1897) 20 Mad 4G1 (464) : V Mad L Jour 269, Barber Maran v. Bamana 

Oo'uudan, 

16. (1928) AIR 1928 Mad 933 (935) ; 112 lud Cas 601, Arunachallayn Ghetty v. 

Ilamaswamy Iyer* 


4Seotion 7 
Motes 
22—28 
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inherited by them.^ Thus, Muhammadan co-heirs are entitled to the 
estate as tenants-in-common.^ But, in regard to causes of action 
based on transactions which happened during the lifetime of the 
deceased, the co-heirs are “jointly entitled” to sue and cannot sue 
separately with reference to their respective shares. Thus, when 
upon the death of an obligee of a mohey bond the right to realise 
the money devolves in specific shares upon his heirs, each of such 
heirs cannot maintain a separate suit for recovery of his share of 
money. ^ Similarly, the cause of action for a suit by the heirs of a 
deceased partner to sue for accounts arises from the partnership 
contract and all the heirs must join in such suit.^ See also the 
undormentioned cases.^ 

But, where one of the co-heirs was himself the debtor of the 
deceased, the right of the co-heirs is necessarily split up and there 
is no joint right to sue within the meaning of the Section. Thus, 
where a Muhammadan married woman dies leaving her husband and 
other heirs, her right to dower devolves on all the heirs including 
the husband as tonants-in-common. As the husband is himself a 
co-heir, the right of the co-heirs to sue for the dowser debt is neces- 
sarily split up and hence, each of the other co-heirs can sue him for 
his or her share of the dower debt/^ 

If the cause of action is ])ased on a transaction lia]>pening after 
the death of the deceased, i. e. after the inheritance has opened, the 
co-heirs can sue separately for their respective shares. Thus, if a 
stranger gets into possession of the estate of the deceased on liis 
death, the co-heirs are not bound to sue jointly for the recovery of 
the property, bat each of them may sue separately in regard to his 
particular share.’' 

Note 23 

1. (1902) 25 Mad 2G (32), Ahinsa Bihi v. Ahdnl. Kader Saheh. 

(1907) 6 Cal L Jour 383 (395), Ifarihar Pershod v. B/inli Pershad. (Pro- 
perty inlicrited by Hindu brothers from materna] uncle — They aro 
tonants-in-common.) 

2. (1919) A I K 1919 Mad 172 (173) : 51 Ind Cas 748, Alla Pichai Ji<ywthan v. 

PappatJiiammal. 

3. (1885) 7 All 313 (315) : 1885 All W N 34 : 9 Ind Jur 314 (F B), KandMya 

Lai V. Cluindar. 

4. (1902) 25 Mad 26 (32) Ahijisa Bihi v. Ahdiil Kadt’r Saheh. 

(1917) AIR 1917 Mad 197 (198) : 33 lud Cas bVAJJ tJiev pitrayil Baraf^hufly 
V. K'linhi Paihum'tna. 

5. (1919) A I R 1919 Bom 78 (70) ; 51 Ind Cas 79 : 43 Bom 487, Gvlam (Inns 

Mia Kiioi V. Shriraju Pandurnng . (Mortn^ago by deceased— Suit for 
redemption by iioirs — They are ‘‘jointly entitled.”) 

(1931) A I R 1931 Lah 5 (6) : 130 Ind Cas 403, Alalmvied Kaznm v. Nadir 
AH Shah. (Decree-holder dying leaving several heirs— Latter camiot 
execute separately in regard to their respective shares.) 

6. (1929) AIR 1929 All 142 (143) ; IIG Ind Cas 481, Mahomed PaJiur Ahsan 

V. Mi. Maimuna, 

7. See (1919) AIR 1919 Mad 172 (173) : 51 Ind Cas 748, Alla Fiohai Bowthan 

V. Pappathiammal . 

(1888) 1888 Pun Re No, 89, Nasir-ud-din Shah v. M't. Lai Bihi. 

(1903) 1903 Pun L R No. 51 (p. 203), Basant v. Indar. (Right of 
collatoral heirs to the estate of a Punjab agriculturist.) 


Section 7 
Note 23 
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Note 24 


As regards the question whether one of several co-heirs who 
are in the position of tenants-in-cornmon can give a discharge in 
respect of the right in regard to which they are jointly entitled to 
sue, the general rule is that such discharge cannot he given. ^ But, 
where one or more of them have taken out a succession certificate 
in respect rjf the debt which is the subject of the suit, it has been 
held that be or they can give a good discharge so as to bind the 
other co-heirs and that this power is sufficient for making limitation 
run against all the co-heirs under this Section.^ The correctness of 
this proposition is, however, open to question, because the Section 
contem])laies a discharge given by a joint claimant by virtue of iiis 
tnv 7 i right as such joint claimant and not by virtue of some other 
authority. (See Note 9.) 

As to suits hy co-heirs who constitute a Mitakshara joint family, 
see Note 16. 

24. Partners. — Though partners may be entitled to distinct 
interests in tlie partnership business, and as such, they may he in 
the position of tenants-in- common and not joint tenants as regards 
their riglits as partners, yet, they can only sue jointly in regard to 
such riglits, or in other words, they are “jointly’' entitled to sue 
within tJie meaning of tliis Section, Tlie pcjsition is not affected i)y 
the fact that under Order 30 Hule 1 of the Civil Procedure Code a 
suit can bo brought in tlie name of the firm and one partner caii 
sign and verify pleadings on helialf of all tlio partners in such suits. 

Though partners may he in the position of tenants-in-common 
and not joint tenants with regard to their rights as partners, yet, 
one of them can give a good discharge to the debtor in respect of 
debis due to tlie partnersliii),^ This is based on the principle that a 
partner lias implied authority to do everything necessary and usual 
in the ordinary course of tlie ])artnershij[) business. It lias been held 
that this authority to receive and give discharges for delits due to 


8. (1902) 25 Mad 20 (39), Ahiusa Jhhi v. Abdul Kader Sahib. 

(1919) A I K 1919 Bom 78 (79) : 43 Bom 4R7 ; 51 Iiid Gas 79, Gulavi (Umo. 

Mia Khid V. Shrirain J 'and u f unij. 

(1903) 27 Bom 202 (295) ; 5 Bom L R 9l! Sitaram v. Shridhar. 

(1910) A I R 1910 ]\lad 1128 (1128) : 29 Ind Cub 58G, Muniaiidi v. 
Uamasamy, 

(1907) 0 Cal Ij riour 383 (395), flarihar Pershad v. Phnli Pershad. 

(1920) AIR 1920 Pal -U14 (408) ; 55 Ind Cas 841, liananiali Satpathi v. 
Taiiia Pamhai i. (^lortgagco dying, leaving two heirs — l^aymeiit to 
one cannot disc-harge. whole mortgage.) 

9. (1924) AIR 1924 Cal 710 (711, 712) : 51 Cal 500 : 84 Ind Caa 204, Bilwar 

Bihi V, Muhamvd Habibar Eahmaii. (The Judges diSered as to the 
interpretation of the succession certificate in the case. According to 
Walmsley, J., it was given only to some of the heirs ; but Suhra- 
wardy. J., held that it had Ix^en given to all the heirs and therefore 
one could not give a discharge on behalf of all.) 

Note 24 

1. (1910) 9 Ind Cas 116 (117) (Cal), Baikunta Natii v. Ilara Lai. 

(1009) 1 Ind Cas 200 (201) (Mad), V eerasami Naicker v. Ihramsa Boivtlier, 
(Discharge given in fraud of other partners is not binding on them.) 
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the partnership even extends to cases in which the partnership has Section 7 
}>cen dissolved.^ Notes 

But, under Section 19 of the Partnersliip Act of 1932, a })artner 
tias, in the absence of an usa^^^e or trade custom to the contrary, no 
]x)\ver to relhiqmsli or compromise a claim belongini^ to tlie firm. 

It is apprehended, however, that this will not affect the question as 
to the competency of a partner to «ivG a discharge witliin tlio 
meaning of this Section. 

25. Joint trustees. — Joint trustees are in the position of Note 25 
ji)ini tenants with regard to the proi)orties and rights vested in tiiein 
{IS trustees and so, they are persons jointly entitled to institute a 
suit with regard to any matter affecting such rights or property. 

Being in the position of joint tenants in regard to their rights, 
it would seem that if the general rule referred to in Note 10 sliould 
apply, one joint trustee should be lield to be competent to give a 
good discharge on behalf of all the joint trustees.^ But, this general 
principle seems to he subject to an excGi)tion in the case of joint 
trustees. In their case, it is provided by Section 42 of tiie Trusts 
Act of 1882 as follows : Any trustees or trustee may give fi receipt 

in writing for any money, securities oi* other moveable f)rop0rty 
payable, transferable or deliverable to them or him by reason or in 
[lie excu’cise of riny trust or power; and, in ihe al)sence of fraud, sucli 
receipt sliall discharge the ijerson paying, transferring or delivering 
the same therefi’om, and from seeing to tlie ap>p]icatic)ri thereof, or 
being accountiible for jiny loss or misapplication thereof.” Constru- 
ing tJie a})ovo Section, it has Ijeen held by the Madras Higlt Coin‘t 
Ihiit one joint trustee cannot give a good discharge on behalf of all 
t.b(i joint trustees^ The decision i)roceeds on tlie ground that the 
expression any trustees or timstoe” in the above Section shows tluit 
if there are more than one trustee, all of tliem sliould join in giving 
t)io receipt. Tliis seems to be tlie iiosition even under tlie English 
Jn.Nv.'^ The view is also supported by Section 48 of the Trusts y\ct 
wliitdi provides that wlion there are more tiaistees tJian one, all must 
join in tlie execution of the trust, except when tlie instrument of 
the trust otliorwise provides. In this view, the undermentioned 
ilecisions'^ do not seem to lie correct. 

2. (1918) A I R 1918 Mad 288 (241) ; 41 Mad 44G : 44 Iiid Cas 400, Palani^ 

yappa Chrttiar v. W'crappa (Jhvttiar. 

(1919) A I K 1919 Mad 146 (149) : 52 Ind Cas 450, Annamaku (Awtliv, 

A nnanialai C lictti. 

Note 25 

1. (1910) C IikI Cas 992 (993): 34 Mad 284, Thiwiaraja v, Ratnasahaiialhi. 

ISce also (1901) 70 L .1 Ch 587 (590) : (1901) li K 2 Ch KiO : 84 h 1’ 

()20 : 49 W H (Eiif?) 532 : 17 T h R 501, J'n/re/l v. /-'nu/hu? st.J 

2. (1916) AIK 1910 Mad 092 (094) ; 30 Ind Ois 713 : 39 Mad 597. ^rlhiri 

Mcntm V. Oojialaii Nair. (Dis.snnling fi'ora 1 Jicirn Ij K (iIm.) 

3. .S', . 7 ' Halsbury’s Laws of England, 1914 Edn.. Vol. 28. pag.- 140, font-note (p). 

[But 'see (1901) 70 L -T Ch 587 (5f)0) : (1901) L U 2 Ch 1( 0 : 84 L T 
020 : 49 W R (Eng) 532 : 17 T L K 501, Voirclt v. l:nHll,urst.] 

4. (1910) 0 Ind Cas 992 (993) ; 34 Idad 284. Tliiaijarajo. v. Ilalnasnhapatln 

Pillai. (Where aduJt trustee alfow.s his riglits as such to Ixjcome 
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Section 7 26. Joint exeontops or administrators. — Section 311 of the 

Notes Succession Act of 1925 provides that where there are several 

26 28 executors or administrators, the powers of all may, in the absence of 

any direction to the contrary, be exercised by any one of them who 
Note 26 has proved the will or taken out administration. Thus, one of 

several executors has power to release a debt due to the deceased. 
Hence, one of several executors or administrators can give a discharge 
in respect of obligations due in favour of the estate, without the 
concurrence of the other executors or administrators.^ 

Note 27 27. Co-sharers entitled to sue for mesne profits. — Where 

land belonging to two tenants -in -coinnion has been wrongfully taken 
possession of by a straiager, each of the tenants-in-common is 
entitled to sue separately for his share of the mesne profits. Hence, 
they are not persons jointly entitled to sue within the meaning of 
this Section. Further, one of them cannot give a discharge for the 
entire claim bo as to bind the other co-sharer.^ 

Note 28 28. Persons aggrieved by the same tortious act. — Where 

several persons are injured by the same tortious act, each of them 
can bring a separate suit for damages in so far as his own rights 
have been injured. So, such persons are not “jointly entitled to 
sue” within the meaning .of this Section as regards the right to sue.^ 
Hence, the question as to whether one of tliem can give a valid 
discharge to the defendant in such cases does not arise. But assurn- 

time-barrod, tbo other trustees who are minors arc also barred—It 
seems to have been taken for granted that being joint tenants, one 
joint trustee must necessarily be held to be competent to give a good 
discharge — The provisions of the ^,1'rusts Act which seem to make the 
case of joint trustees an exception to the general j'ule have not boon 
referred to.) 

(1899) 1 Bom L R 867 (668), Ucimhahu v. CoDiitviitci' of Jiamefnoar , (In 
case of rt'Jigious or charitable endowments, it is perinissiblo for one 
trustee to j)ass receipts for rents or dividends — ITie learned Judges 
seem to have l)een under a mis-iinpression as to tlie wording of Section 
42 of tlie I’nists Act'—They ])roceed on the footing that the Section 
uses the words any trustee ” and not “ any trustcies or trustee " — 
Tlie decision would probably ha.ve been different if the correct wording 
of the See lion had been before the minds of the learned Judges.) 

Note 26 

1. Sec (1857) 27 Beav 446 (■1.54), Smith v. Everotl. (Any one of several repre- 
sentatives muy settle an account and the settlement is binding 
upon the others.) 

(1869) 4 (.'h App ItbJ (440), Charlton v. Earl of Durham. (Disfciii- 
guiblied in 25 Mad 389.) 

Note 27 

1. (1907) G Cal L Jour 383 (395), Harihar Pershad v. Bholi Pershad. 

(1887) 14 Cal 50 (54) : 11 Ind Jur 143, Anando Kishore Das Balcshi v. 
Anando Kishore Bose. 

(1909) 1 Ind Cas 670 (G7G) (Cal), Bunwari Dal v. Daya Sunker. 
(The rule Will be different if the co-sharers formed members of a 
Mitakshara joint family and One of them was the manager , of 
the family.)] 

Note 28 

1. (1907) 6 Cal L Jour 383 (396), Harihar Pershad v, Bholi Pershad* 



Disability of one of sevebal plaintiffs, etc. 415 


iog that the question can arise, it is clear that such discharge cannot 
be given as the persons are in the position of tenants-in-comraon 
and not joint tenants.^ 

29. Effect of appointment of guardian for minor. — 

Where a right to sue is vested jointly in X, an adult, and a minor 
for whose estate a guardian has been appointed by the Court, X 
cannot give a discharge without the concurrence of the guardian.^ 


0 .* Nothing in section 6 or in section 7 applies to 
suits to enforce rights of pre-emption, 
Specia exception*. be deemed to extend, for more 

than three years from the cessation of the disability 
or the death of the j>erson affected thereby, the period 


Act of 1877 — Section 7. 

7. 

Nothing in this Section applies to suits to enforce rights of pre-emption, or 
shall V)e deemed to extend, for more than three years from the cessation of the 
disability or the death of the person affected thereby, the period within which 
any suit must be instituted or axTlhiation made. 

lilustrafioyis. 

(h) A, to whom a right to sue for a legacy has accrued during his minority, 
attains majority eleven years after such accruer. A. has, under tlie ordiuiiry law, 
only one year remaining Nvithin which to sue. flat under tliis Section an exten- 
Bion of two years will be allowed him, making in all a peadod of three years ftom 
the date of his attaining majority within which ho may bring his suit. 


(e) A right to sue for an hereditary office accrues to A, who at the time is 
insane. Six years after the accruer A recovers his reason. A has six years, under 
the ordinary Jaw, from the date when his insanity ceased within which to insti- 
tute a suit. No extension of time will be given him, under this Section. 

(f) A right to su(i as landlord to recover possession from a tenant accrues to 
A, who is an idiot. A dies three years aft(U' the accruer, his idiocy continuing up 
to the date of his death. A' fi repre.sentative in iutt'i'i'st has, under the; ordi ufiry 
law, nine years from the dade of A's deatli within which to bring a suit. This 
Section docs not extend that time, except whi-re the represcutati ve is himself 
under disability when the representation devolves upon him. 


Act of 1871 — Section 7. 

7. 

Nothing in this Section shall be deemed to extend, for more than thron 
yixars from the (;e.ssation of the disability or the death of the X)Gr.son alfected 
thereby, the period within vvliich the suit must be brought. 

Illustrations. 

« « * # * III * 

(b) A, to whom a right to sue for a legacy has accrued during liis uim'irity, 
attains full age eleven years after such right accrued. A has, under the ordinary 
law, only one year remaining within which to sue. But under this Section an 
extension of two years will be allowed him, making in all a period of three years 
from the date of his majority, within which he may bring bis suit. 

(c) A right to sue for an hereditary office accrues to A, who at the time is 
insane. Six years after the accrual of the right, A recovers his roa.sou. A has six 

2. (1907) 6 Oal L Jour 383 (395), Harihar Fershad v. BhoH Fershad. 

Note 29 

1.(1907) 6 Cal L Jour 383 (395), Harihar Fershad v. Bholi Fershad.. 

(Following (1888) Bom P J 141 and 14 Cal 50.) 


Section T 
Notes 
28—29 

Note 29 
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Special exceptions to sections g and 7 


Section 8 
Notes 
1—2 


within w'hich any suit must he instituted or applica- 
tion made. 

Illustrations. 

(a) A, to whom it right to suo for a legacy has accmed during his minority, 
attains majority clcvon years after such accruer. A has, under the ordinary law, 
onl}' one year remaining within which to sue. But under section G and this 
section an exttaision of two years will be allowed him, making in all a period of 
three years from the date of his attaining majority, within wdiich be may bring 
his suit. 

(h) A right to sue for an hereditary ofliee accrues to A who at the time is 
insane. Six years aftei' the accruer A recovers his reason. A has six years, under 
the ordinary la^v, from the date when Ins insanity ceased within which to insti- 
tute a suit. No extension of time will bo given him under section G read with 
this section. 

(c) A right to sue as landlord to recover possession from a tenant accrues to 
A. wlio is an idiot. A dies three years after the accruer, his idiocy continuing 
up to the date of his death. representative in interest has, under the ordi- 
nary Jaw, nine years from the date of .f’.s death within which to bring a suit. 
Section G read with this section does not extend that time, except whore the 
representative is himself under disability when the representation devolves upon 
him. 

S ynopsis 

1 . Legislative changes. 

2. Scope. 

3. Suits to enforce rights of pre-emption. 

4. Period of limitation under Section. 


Oilier Topics 

Computation of period ... ... ... ... Sec Note 4 

Section enlarges and not curtails time'. ... ... Sec Note 4 

Section, exception to St'ctions 0 and 7 ... ... Sec Notes 2 to 4 

Sections G, 7 and 8— Combined effect ... ... See Note 4 


I^Qte 1 Legislative changes. — The provision excluding suits for 

pre-emption from tlie operation of Sections 6 and 7 was not jiresent 
in tlie Acts of 1859 and 1871 and was first introduced in tlio Act of 
1877. 

Note 2 2. Scope. — This Section serves its an exception to Sections 6 

and 7. It excludes from their cognizance certain suits, viz. suits for 
jire-emption and restricts the period for wliich limitation can be 
extended under them, 

years, under tbe ordinary law, from the date when bis insanity ceased, within 
which to institute a suit. No extension of time will be given him under this 
Section. 

(d) A right to sue as landlord to recover possession from a tenant accrues to 
A, who is an idiot. .4 dies three years after the aeorual of the right, his idiocy 
continuing up to the daP' d his death. representative in interest has, under 

the ordinary law. nine years from tbe date of J’s death within which to bring a 
suit. This Section docs not extend that time. 


Act of 1859, 

Hve Section 11 printed under Section G, supra. 
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3. Suits to enforce rights of pre-emption. — The policy of 
t he Legislature is that suits for pre-emption should be brought with 
as little delay as possible. Hence, it is provided under this Section 
that the extended period of limitation under Section 6 or Section 7 
does not apply to suits for pre-emption.^ A similar provision is also 
made in Section 17 post. 

Under the Acts of 1871 and 1859, however, the minority or 
other disability of the plaintiff formed a ground of extension of 
limitation even in the case of suits for pre-emption.*^ 

4. Period of limitation under Section. — Under Section 3 
antCf the period of limitation prima facie applicable to a suit or 
other proceeding is the period prescribed in the first Schedule, but 
this period is liable, in the particular circumstances of a case, to 
be modified by the provisions of Sections 4 to 25 of the Act. Hence, 
if a case falls within the purview of Section 6 or Section 7, the period 
of limitation proscribed by the first Schedule as modified by such 
Section will apply to the case. Section 6 provides that in the circum- 
stances mentioned therein, the suit or application for execution may 
he filed within the same period after the cessation of disability or the 
death of the person affected by it as would otherwise have been 
allowed from the time mentioned in the third column of the first 
Schedule. Section 7 provides that in the circumstances mentioned 
in the second part of it, time will not run as against any of the 
plaintiffs or applicants till one of them becomes capable of giving a 
discharge without the concurrence of the others or until the 
disability has ceased. Thus, the effect of both the Sections is to 
provide a fresh start of limitation from one or other of certain 
events specified in the Sections. But the two Sections are subject to 
the provisions of this Section which provides that nothing in either 
of the two Sections shall bo deemed to extend the period of limi- 
tation for more than three years from the cessation of disability or 
the death of the person affected thereby. 

The combined effect of the above provisions may be discussed 
with reference to the following positions: 

3. Where the ordinary period of limitation expires after three 
years from the cessation of disability. 

2. Where the ordinary period of limitation expires at the c/nd of 

three years from the cessation of disability. 

3. Where the ordinary period of limitation expires before the 

cessation of disability. 

Section 8 — Note 3 

1. (1904) 1 Nag L B 6 (8), Seetaram v. Ram Dayal Martoari, 

(1919) AIK 1919 I^ah 25 (26) : 52 Ind Cas 587 : 1919 Pun lie No. 86, * 
Mt. Husain IHbi v. Hakim, 

(1924) AIK 1924 Mad 57 (GO) : 76 Ind Cas 467, Visiranathan Ghetty v. 
Eik ir ajalu C liei ty . 

2. (1876) 1 All 207 (211), Baja Ram v, Barisi. 

(1867) 7 Suth W E 279 (279), Jvngoo Lai v. Lalla Alum Chund. (Case 
under Act of 1859.) 


Section 8 
Notes 
3—4 


Note 3 


Note 4 


Lim, 27 
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Bpiecial exceptions to sections g and 7 


Section 8 
Note 4 


4. Where the ordinary period of limitation expires after the 
cessation of disability, but before the end of three years from 
the cessation of disability. 

In case 1, the period cannot be extended under Section 0 or 
Section 7. The reason is that such extension will be clearly opiiosed 
to the provisions of this Section. Thus, in Illustration (b) to the 
Section, the ordinary period of limitation expires after three years 
from the cessation of the disability. This Section prohibits the 
cxtejision of the period under Section 6. This, however, does not 
mean that in cases coming within Section 6 or Section 7, the period 
of limitation itself should be three years from the cessation of dis- 
ability or the death of the person affected by it. Hence, the Section 
does not stand in the way of a suit being instituted within the 
ordmary period of limitation even though such period may extend 
to more than three years from the cessation of disability.^ Tho 
object of Sections 6 to 8 is to provide for an additional period 
of limitation in cases where the person entitled to sue is under a 
disability and not to place him at a disadvantage as compared 
with other litigants. 

In case 2, also, the period of limitation cannot be extended under 
Section 6 or Section 7, as such extension would contravene the pro- 
visions of this Section. But, the suit may be instituted within the 
ordinary period of limitation. 

In cases 3 and 4, the period of limitation can be extended under 
Section G or Section 7, provided that such extended period does not 
exceed three years from the cessation of disability. In other words, 
in such cases, the litigant is entitled to a fresh starting point of 
limitation from the cessation of disability, subject to the condition 
that in no case tlio period oxtondecl by this process shall exceed 
three years from the cessation of disability. 

The above rule (i. e. tho rule applicable to cases 3 and 4 above) 
may bo exidained further with reference to the following three posi- 
tions that may arise in suclt cases : 

(a) The period jn’ovided for the suit by the first Schedule may be 

less than three years. 

(b) The period provided by the first Schedule may bo three years. 

(c) The period provided by the first Schedule may bo more than 

tliree years. 


Note 4 

1. (1925) AIR 19-25 Pat 30 (31) : 3 Pat 275 ; 83 Ind Cas 871, Mahomed Nasr~ 
ullah V. Mahomed Shukurullah. 

(1808) 4 Mad H C R 54 (55, 50), Ramanuja Ghariar v. Venkatavarada 
Iyengar. 

(1805) 2 Suth W R 305 (305, 306), Kalee Das Chatter jee v. Beharee Ball 
Mookerjee. 

(1805) 3 Suth W R 21 (22), Bissumhhur Sircar v. Soorodhuny Dossee. 
(1800) 5 Suth W R 219 (219), LucJrmun Singh v. Mt. Bihee Miriam, 

(1800) 5 Suth W R 204 (204), Hurish Ghunder Nag v. Abbas AH, 

(IBGO) 0 Suth W R 20 (20), Poorun Singh v. Kashee Nath Singh, 
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In case (a) the suit may be brought at any time within th0 
period provided by the first Schedule calculated from the cessation 
of disability. But the suit cannot be brought after the expiry of 
the period so calculated, though three years may not have elapsed 
from the cessation of disability.^ The reason is that, as already said, 
this Section does not provide that in cases coming under Section 6 or 
Section 7 the period of limitation should be three years from the 
cessation of disability. In other words, the Section only restricts 
the period that can be extended under Section 6 or Section 7 where 
such period exceeds three years from the cessation of disability. 
Whore such period is less than three years, this Section does not 
extend it to three years. 

In case (b) the suit may be brought at any time within the 
period of throe years from the cessation of disability. 

In case (c) the suit may be brought at any time within three 
years from the cessation of disability,^ but not aftertvardsf though 
tlie full period of limitation calculated from the cessation of disabi- 


(1867) 7 Suth W R 3 (4), liadharnokun Goiuee v. Mohesh Ckuyidcr KotwaL 
(1868) 10 Suth W R 44 (44), 8ree Pershad v. Hajgoorao Treeu vibukyiath. 
(1864) 1864 Suth W R Gap 302 (303), Gu^ Behari Singh v, Mt. Beebea 
Washun. 

2 . (1925) A I R 1925 Mad 370 (380) : 80 lud Cas 992, Subhiah Pandaram v. 

Atil nacJiala Pandaram . 

(1894.) 17 Mad 310 (323) ; 4 jNIad L Joui* 152, Subramaniya Pandya Chohlia 
Talarar v. Siva Siibratnaniya P*iltai. 

(1918) A .1 R 1918 Lah 330 (331) : 48 Iiid Cas 399 : 1918 Pun Re No. 113, 
1.1 ir a Singh v. Ghulant Quadvr , 

(1918) A 1 R 1918 Lah 182 (183) : 43 Ind Cas 712, Pala Singh v. Harnama. 

3. (1910) 5 .lud Cas 81 (85) : 33 Mad 366, Annayan v. C/iinnan. (Title by 

adverse possession against a minor is not complete before the end of 
three years after his attaining majority.) 

(1916) A I R 1916 Mad 83 (85) : 38 .Mad 1076 ; 29 Ind Cas 314, Pasuniarti 
Payidanna v. LaJoshniinarasajnvia. 

(1924) A 1 R 1924 All 625 (633) : 83 Ind Cas 782 ; 46 All 575, Phulwanti 
Eunwar v. J aneshar J)as. 

(1916) A I R 1916 All 356 (357) : 33 Ind Cas 913 ; 38 All 126, Lachmi 
Narain I^rasad v. Kiniian Kishore Ghand. 

(1897) 1897 Pun Re No. 33, Mi. 'Pazlan Nishan v, Muharinnadji. 

(1935) A I R 1935 Lah 924 (926) : 160 Ind Cas 557, Natoab w Lachhmayi. 

4. (1918) A I R 1918 P C 118 (118) : 41 All 63 : 45 Ind App 284 : 21 Oudh 

Cas 228 ; 49 Ind Cas 540 (1.^ C), Ban wart La! v. MahvHh. 

(1901) 24 Mad 387 (395, 39G) ; 28 Ind App 81 ; 3 Porn L R 303 : 5 Cnl W N 
545 : 7 Bar 819 (P C), Vasudwa J’adhi Khadanga Gam v. Maguni 
Deran Bahsln M ahapatrul/u Gam. 

(1925) A I R 1925 All 692 (693) ; 87 Ind Cas 315, Ananioo v. lianrmp 
Timari. 

(1924) A I R 1924 All 625 (634) : 46 All 575 : 83 Ind Cas 782, Phulwanii 
Kunivar v. J aneshar Das. 

(1903) 27 Bom 515 (545) : 6 Bom L R 274, Thakore Fatcsingji v. 

Ba ) >1 a nj i Ard e s k ir Dalai . 

(1876) 1876 Bom P J 57, llama v. Ilanu. 

(1921) A I R 1921 Cal 572 (573) : 62 Ind Cas 428, Laloo Karikar v. J agat 
Chaytdra Shah. 

(187-2) 18 Suth W R 173 (174), Mecr Fyezali v. Meer Nusuff AH. 

(1869) 11 Suth W R 532 (532). Ohowdhrij Zuhnorul Haq v. Ml. Bagoo Jan. 
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lity may not have elapsed. Thus, in Illustration (a) to the Section, the 
ordinary period of limitation expires at the end of one year from the 
cessation of the disability of A, the person entitled to sue in the 
Illustration. In such cases, as already said, the period can bo 
extended under Section 6. That is, A is entitled to a fresh starting 
point of limitation from the date of 'his attaining majority. But, 
such right is subject to the condition that the period extended by 
the process should not exceed three years from the cessation of his 
disability. Hence, although the period provided for the suit is 12 
years, A only gets an extension of limitation up to three years from 
the date of his attaining majority. 

The above illustration also brings out another point. Under 
this Section, the extension of limitation that can be allowed under 
Section G or Section 7 is measured not from the end of the ordinary 
period of limitation but from the cessation of disability. So, in the 
above illustration, A is entitled to throe years not from the end of 
the ordinary period of limitation but from the cessation of his dis- 
ability which has taken place one year before the end of the ordinary 
period of limitation, with the result that the period of limitation in 
his case is only extended by two 

Coniinuou. running 9 .* Where oucg time has begun 

of to run, no subsequent disability or 

inability to sue stops it : 

Acts of 1877 and 1871. 

Samo as that of Act 9 of 1908. 

Act of 1859 — Section 11. 

11 

but if, at the time when the cause of action accrues to any person, he is not 
under a legal disaV)ilifcy, no time shall be allowed on account of any subsequent 
disability of such person or of the legal disability of any person claiming 
through him. 


(1865) 3 Suth W R 184 (184), Kheiter Molnin Chose v. Ramessur Chose. 
(1924) AIR 1924 Lab 427 (42B) : 77 Ind Cas 588, Thi Raj v, Khcausi. 
(1926) AIR 1926 Mad 284 (285) : 91 Ind Cas 914, T hayajnnial v, Renimal 
Che tty. 

(1920) AIR 1920 Mad 793 (800) : 52 Ind Cas 725, Narasimha Deo v. 
Krishnachandra Deo. 

(1915) A I R 1915 Mad 398 (399) : 20 Ind Cas 90, Siibraioaniya Ghctty v. 
Kzilayappan. 

(1897) 7 Mad L Jour 131 (133), Kamalcshy Naijalan v. Bamasivamy 
N ayah an. 

(1913) 21 ind Cas 348 (349) : 7 Low Bur Rul 97, Maung Since Re v. Ma V 
Ma. 

(1909) 4 Ind Cas 854 (855) : 1909 Pun Re No. 100, Shamir v. Ladha Singh. 
(1930) AIR 1930 Pat 141 (142) : 123 Ind Cas 411, Musahar Sahu v. 
Kishun Narayan Prasad. (Execution application brought 6 years 
after attaining majority is barred.) 

[See (1925) AIR 1925 P C 264 (267) : 47 All 795 : 52 Ind App 
443 : 28 Oudh Gas 371 : 91 Ind Gas 471 (P C), Lai Bahadur 
V. Amhika Prasad.} 
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Provided that, where letters of administration 
to the estate of a creditor have been granted to his 
debtor, the running of the time prescribed for a suit 
to recover the debt shall be suspended while the 
administration continues. 

S ynopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. "Subsequent disability or inability to sue." 

4. “Disability or inability to sue,” meaning of. 

5. Proviso. 

6. No exemption from limitation except as otherwise pro- 

vided for by statute. 

7. Where cause of action has not arisen, limitation cannot 

begin to run. 

8. Cause of action accruing after starting point specified in 

Article — Effect. 

9. Suits based on different causes of action are governed by 

different periods of limitation. 

10. Several persons having distinct causes of action in respect 

of same matter — Distinct periods of limitation apply. 

11. Satisfaction or discharge and revival of cause of action. 

12. Fusion of interests of debtor and creditor. 

13. Agreement to refer dispute to arbitration, whether puts an 

end to cause of action. 

14. Limitation only applies to institution of proceedings and 

not their continuation. 

15. Repeal of statute and running of limitation. 

Other Topics 

Applications — Principle of Scotion applies ... ... See Note I <t F-N (6) 

(^ause of action — When accrues... ... Sec Note 2; Note 7 

Defeiidaut’s absence— -Not a subsequent inability See Note 8 ; Note 4, Pt. 3 

and S. 18 

Executor ... ... ... See Note 5 ; Note 12, Pt. 3 & F-N (3) 

Fresh cause of action — Fresh period of limitation ... ... Sec Note 1.1 

No cause of action — No limitation See Note 2 ; Note 7 ; Note 8 ; Note IX 

Running of time not stopped by subsequent fyventf Sfie Note 11, Pts. 7 to 19 ; 

Note 9 F-N (4) 

Section does not control S. 13 ... ... ... Bee Note 3 

Starting point — Whether same as cause of action ... See Note 8 

Successive causes of action ... ... ••• ••• See Note 9 

Su.spension of time ... See Note 6 F-N (1) ; Note 11, Pts. 13, 10, 18 tfe 

F-Ks (1), (2), (19) 

*Po sue* — Meaning of ... ... Note 4, Pt. 6 & F-N (6) 

War and rebellion — Limitation not checked : See Note 4, Pt. 5 ; Note 11, Pt. 16 
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Seotion 9 
Notes 
1—2 

Note 1 


Note 2 


1. Legislative changes, — This Section was first enacted in 
the Act of 1871. But the principle underlying the Section, viz. 
that once limitation begins to run, no subsequent disability or 
inability to sue can stop it except as may be otherwise provided 
for by the statute, was recognised even before the Act of 1871.^ 

Under Bengal Eegulation 3 of 1793, the fact that the plaintiff 
had been precluded by minority or other good and sufficient 
cause from obtaining redress was one of the grounds on which 
exemption from limitation could be claimed. It was held that the 
pendency of litigation betw^een two claimants to an estate was a 
good and sufficient cause within the above provision for delay 
in the institution of a suit for the enforcement of a right on behalf 
of or against such estate.^ Under the present law, such a circum- 
stance would not be a good ground for claiming exemption from 
limitation. (See Notes 2 and 6.) 

2. Scope of the Section. — This Section is based on the general 
principle that when once limitation has commenced to run, it wdll 
continue to do so unless it is stopped by virtue of any express 
statutory provision.^ 

The Section only deals with the question of stopping of limita- 
tion. It does not affect any exemption from limitation which 
may operate without stopping time from running.^ Thus, it is 


Section 9 — Note 1 

1. (1849) 5 Moo Ind App 43 (69, 70) : 7 Moo P C 85 : 14 Jour 253 : 1 Sar 394 

(P C), The East India Co. v. Oditchurn Paul. (Cane decided under 
English Statute 21 Jac. 1.) 

2. (1859) 7 Moo Ind App 823 (352, 357) : 4 Suth W E 37 : 1 Suthor 367 : 1 

Sar 692 (P C), Prnnnath Roy v. Rookea Heguvi. 

(1858) 7 Moo Ind App 238 (259) : 1 Sar 633 (P C), Rajah Enayet Ilossein 
V, Saifud Ahmed Iteza. 

Note 2 

1. (1929) AIR 1929 P C 158 (162) : 56 Ind App 192 : 51 All 367 : 117 Ind 

Gas 22 (P O), dfames Richards R. Rkinncr v. Naunihal Sinyh. 
(Section follows provisions of English law.) 

(1849) 5 Moo Ind App 43 (69, 70) : 7 Moo P 0 85 : 14 Jur 253 : 1 Sar 
394 (P 0), The East India Co. v. Oditchurn Paul. (Case under 
Statute 21 Jac. 1.) 

(1927) AIK 1927 All 446 (449) : 49 All 565 : 102 Ind Gas 90, Ram Gharan 
Sahn V. Goya. 

(1927) A I R 1927* All 818 (820) : 50 All 152 : 107 Ind Gas 45, Thip Kishor 
V. Patrani. 

(1923) A I^Ra923 Bom 33 (34) ; 67 Ind Gas 757 : 47 Bom 244, Sidhraj 
Bhojraj v. Alii llaji. 

(1919) A 1 R 1919 Cal 706* (707): 46 Cal 526 : 47 Ind Gas 398, Deutsche 
Asiatisrhr Dank v. llira Lall Burdhan Sons. 

(1924) A I R 1924 I, ah 40 (41) ; 4 Lah 90 : 71 Ind Gas 495, Jiukam Gkand 
V. Shahah Din, 

(1921) A I R 1921 Lah 71 (72) : 2 Lab 320 : 64 Ind Gas 454, Kartar Singh 
V, Bhayat Singh. 

(1880) 3 Mad 92 (94) : 5 Ind Jur 242, Thir Sinyli v. Venkataramier. 

2. (1891) 6 0 P L R 88 (89), Dawala v. Sitaram. (Provision that in com- 

puting the period of limitation certain period is to be excluded is not 
the same thing aa providing that limitation stoats running.) 
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no bar to the exclusion of time under Sections 12 to 16 infra, 
or to the enlargement of the period of limitation under Sections 6, 
7 or 19. (See Note 3,) 

The Section provides that no subsequent disability or inability 
to sue can stop limitation from running. Hence, where the circum- 
stances ensuing after limitation has begun to run do not amount to 
a disability or inability to sue, the Section does not apply. But, 
oven in such cases, under Section 3 ante, there will be no exemj^tion 
from limitation except as otherwise provided for by the statute. 
(Bee Note 4.) 

Where neither the proviso to this Section nor any other 
exception provided for by the statute applies, there will be no 
exemption from the bar of limitation. Courts have no power to 
add new exceptions not recognised by the Act. (See Note 6.) But 
the Act must be construed and applied with reference to the follow- 
ing principles : 

1. Where the cause of action for a suit has not arisen, limitation 

for such suit cannot begin to run. (See Note 7.) 

2. Where a suit falls within the class of suits described in the 

first column of an Article but the cause of action for the 
suit arises after the time specified therein as the starting 
point of limitation, tlie Article will not apply to such a suit. 
(See Note 8.) 

3. Where a person has several causes of action for a certain kind 

of suit in regard to a matter, he is entitled to an independent 
period of limitation in respect of each cause of action. (See 
Note 9.) 

4. Where two or more persons have distinct causes of action for 

a suit of a similar nature in regard to tJio same matter, each 
is entitled to a distinct period of limitation. (Bee Note .10.) 

5. Where after the accrual of a cause of action such cause of 

action is satisfied or discharged and §uch satisfaction or 
discharge is nullified subsequently, a fresh cause of action 
arises and the plaintiff is entitled to a fresh j)eriod of limita- 
tion in regard to such cause of action, (Boo Note 11.) 

6. Limitation only applies to institution of suite and not their 

coniA.riuaiion, (See Note 14.) 

It will be seen that none of the above principles implies any 
exception to tlie law of limitation contained in the Act.'^ As 
explained in the oilier Notes to this Section, the above principles 
are perfectly consistent with a proper intor[)retation of the provi- 
sions of the Act and its underlying assumptions. 

3. See (192G) A I R 192G Cal 05 (73) : 89 Ind Cas JOOO, Sarat Kamtm Jhifit v. 

N fUiciKlra Nnth Pul. (Oases which are supposed to lay down any 
general exception not found in the statute will l)e tonml not to IxJ 
laying down any such exception but only interprethjg cause of 
action where cause of action is starting pioinfc of lirnitatioii or merely 
interpreting particular Article or applying principle of satisfaction 
of claim imd revival of it.) 
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Thus, with regard to the first two principles above, although 
in few Articles in the first Schedule the accrual of the cause of 
action is stated in terms to be the time from which limitation 
begins to run, there is no reason to suppose that the Legislature 
intended to contravene the principle that limitation necessarily 
assumes the existence of a cause of action and that where such 
cause of action has not arisen, there can be no limitation. 

The time from which limitation is directed to run under the 
various Articles either coincides with the accrual of the cause of 
action or refers to a date subsequent to the accrual of the cause of 
action. Where a suit falls within the first column of an Article, but 
the cause of action for the suit accrues after the time specified in the 
third column of the Article as the starting point of limitation, it 
must be held that the Article does not apply to such a case. For, 
each Article cannot be held to bo exhaustive of the class of suits 
described in its first column. An Article must be held to apply 
only to cases where both its first and tliird columns are applicable. 
Where the words in the third column of an Article relating to the 
starting point of limitation refer to a time which is before the 
accrual of the cause of action for a suit, it must be held, in accord- 
ance with the principle already referred to, that such w^ords cannot 
apply to the suit, or, in other words, that the Article does not apply 
to such suit."* (See Notes 7 and 8.) 

As regards principles 3 to 5 above, they are merely several] 
aspects of the same principle, viz. that limitation refers to a 'partL 
cuiar cause of action and different periods of limitation will apply to 
different causes of action, although they may relate to the same 
subject -matter and may give rise to suits of a similar nature. The 
Act is clearly based on this principle and treats limitation as a 
matter affecting each cause of action separately and individually ; so 
that the proi)os3tion that a separate and independent period of 
limitation applies to each distinct cause of action does not involve 
any derogation from 16be provisions of the Act, 

The last principle clearly follows from Section 3, ante* 

Note 8 3. ‘‘Subsequent disability or inability to sue.’* — This 

Section provides that where limitation has once commenced to run, 
no subsequent disability or inability to sue can stop it. But this 
does not imply that an initial disability or inability to sue, i. e. a 
disability or inability existing at the time from which limitation 
would otherwise have run, will prevent the running of limitation. 

4. (1903) 26 Mad 780 (785, 786) : 13 Mad L Jour 412, Rungiah Gounden d 
Go* V. Nanjappa Row, 

(1894) 17 All 39 (41) : 1894 All W N 191, Muhammad Suleman Khan v. 
Muhammad Yar Khan. 

(1919) AIR pi9 Mad 972 (986, 987) : 40 Mad 1040 : 43 Ind Oas 31 (F B), 
Secti Kutti v. Kunhi Pathumma. (Per Sreenivasa Iyengar, J.) 

(1902) 24 All 17 (26) : 28 Ind App 248 : 6 Cal W N 888 : 8 Sar 133 : 3 
Bom L E 707 (P C), Batul Begam v. Mansur Ali Khan* 
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Such initial disability or inability will have no effect on the period 
of limitation except as otherwise provided for by the statute. For 
instances of such provisions, see Sections 6 and 17. 

It has been seen in the Notes to Sections 6 and 7 that a disability 
arising subsequent to the time from which limitation is to be 
reckoned will not entitle the plaintiff to an extension of the 
period of limitation under those Sections. Similarly, it has been 
seen in the Notes to Section 7 that the fact that subsequent to the 
accrual of a cause of action there is a want of a person capable 
of suing on it is no ground for computing the period of limitation 
from a later date under that Section. This Section supplements 
the above provisions by enacting that a disability or inability to sue 
arising after time has begun to run cannot stop it. Thus, where at 
the commencement of limitation the person entitled to sue or apply 
is not under any disability, the fact that a disability subsequently 
supervenes or that a person who subsequently becomes entitled to 
sue or apply on the same cause of action is under a disability, will 
not stop the running of limitation.^ 

Under Section 6, a disability which exists at the time from which 
limitation is to ho reckoned will extend the period of limitation. 
Hence, a disability which arises after limitation has begun to run 
but which exists at the) time from which a fresh period of limi- 
tation is to be computed under Section 19 consequent on an acknow- 
ledgment of liability by the debtor under that Section, will extend 
the period of limitation under Section 6, although under this Section 
such disability cannot stoj) the running of time.^ 

Where, under any other Section of the Act any matter is a 
ground for exclusion of time in computing the period of limita- 
tion and such matt(ir arises in a given case after limitation has 
begun to run, the question arises whether this Section will control 
the operation of the former Section and prevent the exclusion of 
time in such cases. Tims, Section provides for the exclusion of 
the time during which the defendant is absent from British India. 
The question arises whether in a case where the defendant is absent 
from British India ra^t at the commencement of limitation but 
subsequently, the plaintiff will bo entitled to the Exclusion of time 


Note 3 

1. (1918) AIR 1918 Cal 680 (582) : 41 Ind Gas 567, Monmotho Nath Laha 

V, Annoda Prosad Hoy, 

(1924) AIK 1924 All 677 (678) : 79 lad Oas 1010, N.tmin Fandc v. 

Bam Bharos. 

(1924) AIR 1924 All 912 (914) : 79 Ind Gas 1019, Bhanraj Bai v. Ham 
Narcsh Bai. 

(1927) A I K 1927 All 818 (820) : 60 All 152 ; 107 lud Cas 45, Uup Kishore 
V. Patrani. 

2. (1933) AIR 1933 All 100 (101, 102) ; 54 All 1019 : 142 Ind Cas 794 

CJiandrahhan v. Baj Kumar. 
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under Section 13. It is clear that in such cases this Section is no 
bar to the exclusion of time under Section 13,^ for two reasons : 

1. This Section only precludes the stopping of the running of 

time, while under Section 13 there is no question of the 
stopping of limitation, but the Section only provides for the 
exclusion of certain time in computing the period of limitation. 

2. This Section applies only to a disability or inability of the 

plaintiff. The defendant' s absence from British India is 
not plaintiff's disability or inability. (See Note 4.) 

4. Disability or inability to sue,** meaning of, — This 
Section applies only where the circumstances arising subsequent to 
the commencement of limitation amount to a “disability or inability 
to sue.” “Disability” has been defined as the want of legal qualifica.. 
tion to act and “inability” as the want of physical poiver to act.^ 
Thus, the two expressions are distinct from each other.^ But both 
of them clearly refer to something which pertains to the plain- 
tiff. Hence, the defendant's absence from British India is not 
a disability or inability to sue within the meaning of this Section.^ 

Whereas the Act contains no instances of “inability to sue,” it 
gives in S. 6 some instances of “disability. There is a difi’erence 
of opinion as to whether the expression disability ” in this Section 
is confined to the kinds of disability mentioned in S. 6, viz. minority, 
insanity and idiocy, or extends to other kinds of disability also. 

3, (1882) 4 All 530 (532) : 1882 All W N 127 : 7 Iiid Jur 27G, Bcakc Co. v. 
Davis. 

(1884) 8 I5om 561 (569), Tlanmantram Sadhtiram Pity v. Artlmr Tknnles. 
(1898) 25 Gill 496 (504) : 2 Cal W N 269 (F B), Poor no Ghunder Ghose 
V. Sassoon. 

(1891) 5 C P L K 88 (89), Danmla v. Sitaram. 

[But see (1882) 6 Bom 103 (105), Narronji Dhunji v, Mugnirum 
G handaji. (Submitted not correct.)] 

Note i 

1. (1898) ‘25 Cal 496 (504) : 2 Cal W N 209 (P B), Poorno Chunder Ghose 

V. Sassoon. 

(1905) 29 Bom 68 (71) : 6 Bom L R 639, Jivraj Giilabchand v. Bahaji 
Apa^ Khadnke. 

(1919) AIR 1919 Cal 1078 (1079) : 47 Ind Cas 122, Deutsch Asiaiische 
Bank w Pfirnlall Burdhan Sons. 

See also the Concise Oxford Dictionary. 

2. (1905) 29 Bom 68 (71) : 6 Bom D R 639, Jivraj Gulabchand v. Bahaji 

Apa Khadake. 

(1919) A I R 1919 Cal 1078 (1079) : 47 Ind Cas 122, Deutsch Asiatisclie 
Bank V. Jliralall Burdhan & Sons. 

2a. (1884) 8 Bora 561 (570), H aninanthr am Sadhuram Pity v. Arthur Bowles. 

3. (1884) 8 Bom 561 (569), Ilanmantram Sadhiiraon Pity v. Arthur Bou-lcs. 
(1898) 25 Cal 496 (504) : 2 Cal W N 269 (F B), Poor^io Chunder Ghose 

V. Sassoon. 

(1891) 5 C P L R 88 (89), Dawala v. Sitaram. 

(1905) 29 Bom 68 (70) : 6 Bom L R 639, Jivraj Gulabchand v. Babaji 
Ava Khadake. 

Su.Sce (1919) AIR 1919 Cal 706 (707) : 46 Cal 526 : 47 Ind Cas 398, Deuische 
Asiatische Bank v. IJiralall Burdhan & Sons, 
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One view is that the expression refers only to the kinds of disability 
mentioned in Section 6.'*' The other view is that such expression 
extends also to other kinds of disability.^®' Thus, according to this 
view, the fact that a plaintiff, an alien, is prevented from suing on 
account of the outbreak of war between his mother country and 
Gzmt Britain, will amount to a disability within the meaning of 
this Section.^ 

The expression “inability to sue' will not cover inability to 
apply. Hence, the Section will not apply to cases where the inability 
refers to an application.^ But even in such cases, the applicant 
will not be entitled to any exemption from the bar of limitation 
unless any of the express provisions granting such exemption are 
applicable to the case {vide Section 3, ante), 

5. Proviso. — The proviso contains the only exception laid 
down by this Act to the general rule that once time begins to 
run, no subsequent disability or inability to sue can stop it. The 
pi'oviso applies only where letters of admmistration to the estate of 
a creditor have been granted to his debtor.^ Thus, the Section does 
not provide for cases where the debtor is the executor under the 
creditor’s will or there is otherwise a fusion of the interests of 
the debtor and creditor. But on the principles discussed in 
Note 12 infra, limitation is saved even in such cases. 

Under the proviso, limitation is suspended while the adminis- 
tration continues. That is to say, there is to be no fresh period of 
limitation from the time when the administration ceases, but the 
period that elapses before the grant of letters of administration will 
also count against the plaintiff. In other cases of the fusion of the 
interests of the debtor and creditor, there is a satisfaction of the 
cause of action itself with the result that on the separation of the 
two interests, there is a fresh period of limitation, (See Note 12.) 

6. No exemption from limitation except as otherwise 
provided for by statute. — As seen in Note 2 a'nte, there can be 
no exemption from the bar of limitation except as otherwise pro- 
vided for by the statute. In other words, apart from the provi- 
sions of the statute, no exceptions to the law of limitation can be 
introduced on considerations of equity or hardship or on the ground 

4. (1926) A I R 1926 Cal 65 (66) : 89 Irid Cas 10(X), Sarat Kamiyti Dasi v, 

Nageyidra Natk Pal, 

4a.{1919) A I R 1919 Cal 706 (707) : 46 Cal 526 : 47 Ind Gan 398, Deutsche. 

Asiafische Bank v. Uira Lall Burdhan d Sous, 

5. (1919) A I R 1919 Cal 706 (707) : 16 Cal 526 : 47 Irid Cas 398, iDutsche 

Asiatische Bank v. Jlira Lall Byrdkan d* Sons. 

6. Sec (1889) 1889 Pun Re No. 109, Biliari Jurl v. Mrs, Bancs. 

[But see (1020) A 1 R 1920 Mad 1 (10) : 43 Mad 185 : 54 Iiid Cas 66 
(S' H), Muthii Korakki Chrlii v. Mahafnad Mador Aiuiaal. 
(Per Sadasiva Iyer, J. — Inability to sue includet3 inability to 
apply.)] 

Note 6 

1. (1909) 4 Ind Cas 283 (286) (Bom), Damodar v. DayaL 
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Section 9 that a matter is within the reason of a provision granting exception. 

Notes The exceptions to the general rule which this Act provides for are 

contained in Sections 4 to 25 (both inclusive), and unless a case 
comes within any of these Sections, there is no exemption from the 
bar of limitation arising under the Act.^ 

Ilhistrations. 

1. Where a decree is passed in favour of A and he dies without 

having taken any steps for the execution of the decree and 
thereafter his executor applies for execution, the time taken 
by the executor for obtaining probate of the will cannot be 
excluded in computing the period of limitation applicable 
to such application.^ 

2. After A is dispossessed of certain land, it is attached under 

Section 146 of the Criminal Procedure Code. Held, that the 
attachment does not enlarge the period of limitation for A's 
suit for possession.'^ 

3. Negotiations for amicable settlement will not suspend the 

running of limitation and will not be ground for excluding 
the period taken for such negotiations in computing the period 
of limitation.'* 


Note 6 

1. (1919) AIR 1919 Cal 107B (1079) : 47 Ind Gas 122, Iknitsch Asiatische 

Jk%nk V. HiralalL Burdlian ct Sons. 

(192()) A 1 R 1926 Cal 05 (73) : 89 liid Gas 1000, Sarat Kam hii Dasi v. Na^ 
(jendra Nath, J'al. 

(1924) AIR 1924 Lah 40 (41) : 4 Lah 90 : 71 Ind Cas 495, Hukani Chand 
V. Shahah Din. 

(1892) 6 C P L R 67 (68), Hamji v. De waji. 

(1927) A I H 1927 Lali 200 (20S, 209) : 8 Lah 54 : 102 Ind Cas 523, IJari 
Singh v. M ahaoiniad Said. 

(1873) 7 Alad TI C R 298 (300), Vcnkataramaaiif'r y. Mancho Bcddy, 

(1927) A I R 1927 Mad 927 (929, 930) : 104 Ind Gas 750, Venkaiarama Iyer 
V. S, 7. Dank of Tinner elly, 

(1876) 1 All 350 (352), Stowell v. Billings* (Agreement to extend limitation 
is not a ground for doing so.) 

[But see (1920) A I R 1920 Alad 1 (12) : 48 Mad 185 : 54 Ind Gas 66 
(P B), Aluihii Korakki Chefti v. Mtiha7?iad Madar AtnrnaL 
(Per Sadasiva Iyer, J. — In exceptional cases there can be sus- 
pension of limitation notwithstanding S. 9.) 

See aho (1922) AIR 1922 Mad 79 (82) : 70 Ind Gas 324 ; 45 
Mad 466, Kuppusami Chettiar w Tiajagopala Iyer, (Relaxa- 
tions of the ordinary Jaw of limitation provided in the Act 
are not exhaustive.)] 

2. (1923) A I R 1923 Rang 98 (98): 79 Ind Gas 284. N. N, Burn v. G. 77. Paul, 

3. (1933) AIR 1933 Pat 224 (228) : 12 Pat 261 : 149 Ind Gas 561, Jurawan 

Si7igh V, Banisarckh Singh. 

(1901) 28 Gal 86 (SB) : 5 Cal W N 160, Deo Narain Chowdhry v. C, li. II, 
Webb. 

4 . (1849) 5 Moo Ind App 43 (69, 70) : 7 Moo P C 85 : 14 Jur 253 : 1 Sar 394 

(P G), The East India Company v. Oditohurn Paul. 

(1925) AIR 1925 All 276 (276): 86 Ind Gas 293, Banwari Lai v. Mufiicip 
Board of Gaiunpore. (Suit by employee for arrears of pay — Claim 
rejected by employers — Date when employer finally rejects claim — 
Limitation not suspended till then.) 
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4. In a suit for mesne profits, the period during which a prior suit 

by the plaintiff for possession was pending cannot be exclu- 
ded in computing the period of limitation.^ 

5. That the plaintiff was a disqualified proprietor under the 

Bengal Court of Wards Act of 1879 is no ground for extending 
limitation for a suit for possession by him.® 

6. In computing the period of limitation for a suit against a 
Native Prince, the time taken for obtaining the necessary 
permission of the Government under Section 86 of the Civil 
Procedure Code for instituting the suit cannot be excluded.^ 

7. The mere fact that a creditor has instituted a suit for the 

administration of the estate of a deceased debtor does not 
save limitation for a suit by another creditor.® 

8. As to whether the appointment of a receiver for an estate 

prevents limitation from running for a suit for possession of 
the estate, see Notes to Section 15. 

9. As to exclusion of time under special enactments, see the under- 

mentioned cases.® 

10. As to whether the adjudication of a person as insolvent will 
affect the limitation applicable to a suit by or against such 
person, see Notes to Section 15. 

7. Where cause of action has not arisen, limitation can- 
not begin to run. — It is a fundamental principle that limitation 
always implies an existing cause of action and that unless the cause 
of action for a suit has arisen, limitation for such suit cannot begin 
to run.^ When the cause of action for a suit arises is a matter of 
substantive law. 

I llustrations, 

l.A executes a simple mortgage of certain land to IJ. Afterwards, 
}i sues on his mortgage and in execution of the decree in 
such suit he purchases the property. In the meanwhile, C 

5. (1927) A 1 H 1927 All 440 (450) : 49 All 5G5 : 102 Ind Gas 96, Ram Charan 

Sail'll V. Goeja. 

0. (1918) A I B 1918 P G 180 (181) ; 46 Cal 094 : 46 IikI App 60 : 50 lud Gas 

202 (P G), AIL Ma7ii Singh v. Nawab of Miirshidabad^ 

7. (1920) A I R 1929 Bom 14 (19) : 53 Bom 12 : 115 Ind Gas 369, Sayaji Rno 

V. Aladhavran. 

8. (1936) AIR 1936 Bom 423 (429), Kisondas Prem Chasid v. Jivatlal Prata- 

27 ski d Go. 

9. (1903) 30 Cal 1033 (1043) : 8 Sar 529 : 80 Ind App 177 : 8 Cal W N 1 (P C), 

IT em Chaiidra Choiodhr y v. Kali Prasanna Bhaduri. (Case on 
S. 154 of Bengal Tenancy Act of 1885.) 

(1922) 67 Ind Gas 379 (380) (Lab), Kvroz v. Ghulant Sarwar. (In this case 
it was held that the plaintiff was entitled to exclusion of biTue under 
Indian Soldiers’ lutigation Act, 9 of 1918, S. 11). 

(1933) AIR 1933 Mad 376 (377) : 142 Ind Gas 286, Secy, of Stair v. K'uaiM 
Krishna. Varma. (S. 18 of the Indian Sccinaties Act docs not extend 
the ordinary law of limitation.) 

Note 7 

1. (1919) AIR 1919 Mad 972 (986, 987) : 40 Mad 1040 ; 43 Ind Cas 31 (F B), 

Sccti Kutti Y. Kimhi Pathnmma. (Per Sreeiiivasa Iyengar, J.) 
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has dispossessed A, the mortgagor, and is in possession of the 
property at the time of the execution sale. B then sues C 
for possession. The cause of action for his suit arises only on 
the date of his purchase and not on the date on which A, the 
mortgagor, was dispossessed, the reason being that at that 
date B was not entitled to i)ossession.^^ It should also be 
noted that in the above case, B's cause of action is distinct 
from that of A which accrues on the date of his disposses- 
sion. The dispossession taking place after the execution of 
the mortgage does not affect the right of B to bring the pro- 
perty to sale in enforcement of his mortgage or to take pos- 
session of the property under the title acquired at such sale. 
But if after A is ousted by G from a certain property, A 
mortgages the land to B, the latter will derive his cause of 
action from A and will not have any independent cause of 
action against 

2. The office of trustee of a temple falls vacant, and during the 

interval until the ap])ointment of a new trustee the temple 
properties are taken possession of by strangers. The cause of 
action of the new trustee to recover such properties accrues 
only on his ai^pointmont and not before.'^ 

3. A sale of x>^tni taluk is sot aside for irregularity whereupon 

the zaminclar sues the patnidar for rent. The cause of action 
for such suit arises on tlie setting aside of the sale and not 
before.^ 

4. At the time of the sale of certain land in regard to which the 

plaintiff has a right of pre-emption, he is in possession of 
such land. The plaintiff is subsequently disi^ossessed by the 
vendee under the sale. The cause of action for the idain- 
tiff s suit for pre-emption does not arise only on his disposses- 
sion but it ari.ses on the completion of the sale which ho 
wants to pre-emx)t,* 

(19!24) A I K 1924 Cal 600 (608, f>09) : 79 Ind Cas 520, Dioijendra Narain 

linif V. Jo/jes Ohatidra De. 

la. (1918) A I R 1918 Cal 933 (9,35) : 44 Cal 425 : 37 Ind Cas 277, Prii/a 

J)fhi V. Dircshirar Scvnianta. 

(1911) 9 Ind Ca^. 791 (794, 79.5) : 35 Mad 231, FarthasaraUui NaieJeen v. 

J jaks/oiia-Jia Nairken^ 

[But see (1922) A T R 1922 Rah 380 (38G) : 67 Tnd Gas 38B : 3 I.ah 
188, liuldii Sin-ih v. Sanwal HiaqU, (It is by no moans a 
rar'c thing that a suit for possession is barred by limitation 
though the right to sue for possession has not yet accrued — 
Yhw not necessary for decision which is supportable on prin- 
ciple that cause of action for all reversioners is same in regard 
to a suit to avoid alienation by collateral under Punjab 
(hi stomary Law . ) ] 

lb. (1911) 11 Ind Cas 405 (468) (Cal), Nand Kumar Dohcij v. Ajodhya Sahu. 

2. (1917) AIR 1917 Mad 706 (706) : 34 Ind Gas 945, Manikham PiUai v. 

Thnnikachalain Pillai, 

3. (1868) 12 Moo Ind App 244 (253) : 11 Suth W R P C 5 : 2 Beng L R P C 

10 : 2 Suther 173 : 2 Sar 424 (P C), Mt. Ranee Sumo Moijee v. 

Shnoshee Mokhee Purmonia. 

4. (1921) 62 Ind Cas 797 (798) (Lah), Nagina Singh v. Duni Ghand. 
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5. The cause of action for a suit for setting aside a document on Section & 

the ground that it was obtained by undue influence arises on Notes 

the execution of such document and not on the cessation of 7 — 8 

the undue influence.^ 

6. Where a zamindar having a life-interest in an estate transfers 

such estate to another, the cause of action of the zamindar’s 
successor for a suit for possession against the transferee 
accrues only on the zamindar’s death and not before.^ 

7. Where an order of Court is the cause of action for a proceeding, 

as for example, an appeal, and such order is passed without 
notice to the parties, it has been held that the order is not 
deemed under the law as passed until it is communicated 
to the party, and limitation for the pixiceeding based on such 
cause of action cannot run until such communication/ 

8. Cause of action accruing after starting point specified Note 8 
in Article — Effect, — As has been seen in Note 7 antey it is a 
fundamental principle of tlie law of limitation that whore the cause 
of action has not arisen, limitation cannot begin to run. The pro- 
visions of the Act must, therefore, be construed in conformity with 
this principle. Hence, although a suit may fall witliin the class of 
suits described in the first column of an Article, if the cause of 
action on wliicli tlie suit is based in tlie particular instance had not 
arisen at the time specified in the Article as the starting point of 
limitation, it must be held that the Article does not apply to the 
case/ For, eacJi Article must be held to contemplate only cases 
where the cause of action has accrued at the time spocihed therein 
as the starting point of limitation. Otherwise, limitation would 
begin to run in several cases even before the plaintiff has the rig fit 
to sue and the Act would clearly bocornc unreasonable. (8eo Note 2.) 

5. (1921) AIR 1921 Mad 394 (399) : 68 I. C. 352, Sethupaihi v. Kupjnmwami. 

0. (1919) AIK 1919 Mad 798 (808) : 41 Mad 719 ; 47 Ind Gas 733, A/idnaporo 

ZaminddJ'i Co. lAd. v, Mahuja.ndi A pj>tiyasa'Hi.i Noiclu'r. 

7. (1930) A I K 1930 IMad 490 (4.95) : 123 Ind Gas*345 : 53 Mad 491, Sifunni- 
‘jiathau V. LakahmniKui (CioiUar. (Case on inU*<rpr(itatioii of tho words 
“making of the order” in iSs. 73 and 77 of the liegistratien Aet.) 

(1911) 34 IMad 151 (151, 155) : 8 Ind Gaf> 398 ; Secy,.(>f tiiaio v. Nurayana- 
sw<vni.i, (Deeision under .Madras Survey and Boundaries Act, 1897, S.24.) 

(1935) A 1 R 1935 Alod 149 (150): 153 Ind Gas 167: 57 IMad 1030, Vvdar<Uhi 
V. Sadiis/nra liao. (But actual knowledge enough aud forniLiJ cuin- 
municatioii not necessary.) 

Note 8 

1. (1903) 26 Mad 780 (785, 786): 13 .Mad L Jour 412, Run<,ialr Coundni d; C<>. 

V, N(i-nj(ip])a How. (If the various starting piunts fixed in tlie 
third column of any Article from which the period of limitstion is to 
be reckoned do not cover all cases falling within the class of suits or 
applicatioiivS describtid in the first column, it will bo impossible to 
hold that the Article in question is exhaustive of the class. If the 
Article is inapplicable to certain cases comprised in the class, those 
cases will be governed, in the case of suits, by the residuary Art. 120 
and in the case of applications, by the rc.siduary Art. 178 (now 
Art. 181).) 

(1919) A I R 1919 Mad 972 (986, 987) : 40 Mad 1040 : 43 Ind Gas 31 (F B), 

Secti Kutii v. Kunhi Faihurmna. (Per Sreciiivasa Iyengar and 
Seshagiri Iyer, JJ.) 
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Illustratio7is» 

1. A sues to set aside an instrument under circumstances which 

would normally fall under Article 91 of the Schedule. But 
owing to the intervention of certain arbitration proceedings, it 
is held that there is a cancellation of the cause of action 
which cause of action however is subsequently revived owing 
to the nullification of the cancellation of the original cause 
of action. The revived cause of action accrues after the time 
specified in the third column of Article 91 as the starting point 
of limitation. Held, that under the circumstances the Article 
cannot apply to the case, but that the residuary Article, viz. 
Article 120, will apply to the ca^se.^ 

2. A mortgagor sued for recovery of i)ossession of immovable pro- 

perty from a person to wrhom it had been transferred by the 
mortgagee. Such a suit w^ould normally have fallen within 
Article 134 under which time begins to run from the date of 
the transfer?^ In the above case, however, the transferee 
obtained possession of the pi’operty not on the date of the 
transfer but subsequently; so that, at the time specified iu 
the Article as the starting point of limitation, the plaintiff 
had no cause of action at all for a suit for possession against 
the transferee. Held, that in the above circumstances the 
Article was not applicable to the case.^ 

3. A mortgage decree w^as obtained under the Civil Proii^ure 

Code of 1882. The decree was for the sale of the mortgaged 
property in default of payment of the mortgage money within 
a certain period. On the question of limitation for an appli- 
cation for the execution of tlie decree, it was held that sueh 
a decree was not a decree directing the payment of any 
amount to be made at a certain date within the meaning of 
clause 6 of Article 179 of the Limitation Act of 1877. As 
regards the other clauses of the Article, clauses 2 to 5 wore 
not applicable as the circumstances therein mentioned had 
not arisen in the case. Hence, the only question was as to 
clause 1 under which the period of limitation began to run 
from the date of the decree. It was held that as the decree 
was not enforceable till the expiry of the period specified 
therein and that as therefore at the date of the decree the 

(1894) 17 All 39 (41): 1894 All W N 191, M-uhammad Siilevian Khan v. 
Muhammad Y nr Khan. 

(1918) A I B 1918 Mad 548 (550) : 41 lud Cas 581, iJoraisaniy PadayacJii v. 
V aiUi'ilinija Padayachi, (Per Seshagiri Iyer, J.) 

2. (1918) A 1 B 1918 Mad 548 (550) : 41 Ind Gas 581, Pac?ai/ar/ii v. 

Vaithilinga Padayachi, (Per Sesbagiri Iyer, .7.) 

2a. Under Article 134 as amended by Act 1 of 1929, limitation runs from the 
time when the transfer Ijecomes known to the plaintiff. But this 
amendment will not affect the principles discussed in this Note. 

3. (1919) A I B 1919 Mad 972 (986, 987) : 40 Mad 1040 ; 43 Ind Cas 31 (F B), 

St’fti Kviti V. Kunhi Pathumvia. (Per Sreenivasa Iyengar and 
Sesbagiri Iyer, 77.) 
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decree- holder had no right to apply for execution at all, the 
Article could not apply to the case but that the case was 
governed by the residuary Article, Article 178 (now Article 
181).^ 

4. The purchaser of land at an execution sale is put in possession 
of it. The sale is then set aside on the ground of fraud. The 
judgment. debtor sues the purchaser for mesne profits. Held 
that the suit is governed not by Article 109 (which normally 
applies to a suit for profits of immovable property wrongfully 
received by the defendant) but by Article 120, the residuary 
Article.^ 

The above view, however, has not always been followed. For 
instance, it has sometimes be(3n held that in such cases, limitation 
must be held to run from the point of time specified in the Article, 
although at such time the cause of action for the suit may not have 
arisen at all.^^ Thus, it has been held that limitation for a suit 
by Ji mortgagor to recover x^c>ssession of immo%^able property from 
the transferee from a mortgagee will begin to run under Article 134 
from the date of the transfer although the transferee may have got 
|X)ssession only subsequently, and at the date of the transfer the 
mortgagor may not have had any cause of action for a suit for 
possession at all,^ Similarly, it has been held in some cases that 
limitation for a suit for the profits of immovable property wrong- 
fully received by the defendant begins to run under Article 109 
^rorn the date of tlie receipt of the profits by the defendant notwith- 
stiinding that the plaintiff’s riglit to sue in respect of such profits 
may only have accrued subsequently/ Tt is submitted that such 
decisions are not C()rrect. 

Tn some decisions tlie view has been taken that in such cases 
the starting point of limitation under the Article must be held to be 
postponed till the accrual of the cause of action. Thus, in the 
undermentioned case,^ wliero the |)Jain tiff’s right to sue for the 

4. (1U03) Mad 780 (785, 78G) ; IB Mad Tj dour 12, Riouiiali Gounden cf Co, 

V. N an jap ! XL How. 

5. See (1905) Ca4 Li dour 182 (185), If. H ullniraif ,v. G unt^shwar Sinrih. 

(When defeudant received the his act was not wrongful — 

Hence, Article 109 did not appljn) 

5a. (1920) A I H 1920 Cal 05 (07) : 89 Tnd Cas 1000, Sarat Kaminee Dasi v. 

N apendra, Nath Pal. (It was observed in this case that the starting 
j_)oint of limitation under the Act does not always coincide with tluj 
accrual of the cause of action aud that while iu some cases tE(3 
starting point is posterior to the accrual of the cause of action, in 
some instances, the starting point is anterior to the accrual of the 
cause of action. But, no instance is given of tlie latter type.) 

0. (1919) A I R 1919 Mad 972 (979, 981) : -40 Mad 1040 : 48 Ind Cas 31 (F B), 
Serihi Kutii v. Kunlii Pathunima. (Per Wallis, C. d. and Coutts- 
T rotter, 4 .) 

7. See (1920) A T R 1920 (’al 05 (73) : 89 Ind Cas 1000, Sarat Kamini Dasi v. 
Nagendra Nath I*aL 

S. (1924) A 1 H 1924 Cal 000 (008, 009) : 79 Ind Cas 620, Dwijmdra Nnrain 
lion V. Joges Chandra De. (Execution of lease d<H‘d in plaintiff’^ 
favour — Eefise deed compulsorily registerablc but not registered till 
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Beotion 9 profits o{ immcrvable pro^)erty accrued only after the profits had 

Mote 8 been received by the defendant, it was held that limitation for the 

suit ran under Art. 109 only from the accrual of the right to site, 
notwithstanding that the Article mentions the date of the receipt 
of the profits by the defendant as the starting point of limitation. 
Similarly, where a purchaser at Court auction had a fresh cause of 
action to apply for possession of the property purchased by him 
after the sale had been confirmed, it was held that limitation under 
Article 180 ran only from the accrual of such fresh cause of action 
although the Article specifies the confirmation of the sale as being 
the starting point of limitation. It is submitted that such a view is 
also not correct as it involves the importation into the respective 
Articles of words which are not there. 

The question whether the point of time sj)ecified in the third 
column of an Article is identical with the date of the cause of action 
is a matter of interpretation of the particular Article and depends 
on the facts of the particular case. 

Illusiraiions, 

1 , A mortgagee with possession transfers for valuable considera- 

tion the mortgaged property to A who subsequently obtains 
possession of the property. The mortgagor sues for recovery 
of possession from A, Such a suit falls within the class of 
suits described in the first column of Article 134. Under that 
Article, time begins to run from the date of the iransfer.^t In 
the undermentioned Full Bench caso,^^^ two of the learrit^S 
Judges^^ held that the expression ‘ transfer” in the context 
refers only to transfer of possession so that time in the above 
case would begin to run only from the date on which A ob- 
tains possession and the plaintiff s cause of action accrues. 
The other learned Judges, however, differed and held that 
time would begin to run under the Article from the date oq 
which the title is transferred and not from the time when 
possession is transferred, so that, according to them, if the 
Article applies to the case, time would begin to run under 
the Article even before the accrual of the cause of action. 

2. A patni taluk was sold for arrears of rent. Tlie sale was sub- 

sequently set aside for some irregularity. Thereupon, the 
landlord sued for the same arrears for which the sale had 
been held. It was held by the Privy Council that on the sale 

later date — Suit for mesne profits by lessee for prior period — Time runs 
under Art. 109 only from registration of lease deed when only plain- 
tiff gets right to sue.) 

9. See (19B5) A I R 1935 Cal 833 (335): 62 Cal 66 ; 158 Ind Gas 191, Jateendra 
Cha7idra v, liehatee Mohan I>as. 

9a.Under Article 134 as amended by Act 1 of 1929, limitation runs from the 
time when tha transfer becomes Jmoivn to the plaintiff. But this 
amendment will not affect the principles discussed in this Note. 

10. (1919) AIR 1919 Mad 972 (980, 981, 982) : 40 Mad 1040 : 43 Ind Cas 31 
(F B), Seeti Kutti v. Kunni Pathumma. 
lU Per Abdur and Seshagiri Iyer, JJ. 

12. Per Wallis, C. J., Coutts-Trotter and Sreenivasa Iyengar, JJ, 
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being set aside, the patni was taken back by the tenant Seotion 9 

subject to the obligation of paying the arrears for which the Notes 

sale had been held and that such arrears became “due"' 8 — 9 

within the meaning of Section 32 of Bengal Act X of 1859 

w’hen the sale was set aside, so that limitation for the suit 

began, to run under the above Section from the date on which 

the sale was set aside, 

9. Suits based on different causes of action are governed Note 9 
by different periods of limitation. — It is a general principle of 
law that limitation applies only to the particular cause of action on 
which a suit is based and where such cause of action is not barred 
by limitation, the fact that the period of limitation has expired with 
reference to another suit of a similar nature in respect of the same 
subject-matter but based on a different cause of action does not 
affect the suit based on the former cause of action. Hence, where 
the plaintiff is entitled to successive causes of action in regard to 
the same matter, he will be entitled to an independent period of 
limitation in respect of each such cause of action. The question 
whether the plaintiff is entitled to successive causes of action in 
regard to a matter is one of substantive law. The following are some 
illustrative cases bearing on the question : 

l.In a suit for compensation for non-delivery of goods purchased 
and paid for, the cause of action arises on the date on which 
the failure to deliver takes place and there is no fresh cause of 
action wdien the defendant refuses to pay compensation.^ 

2, Whore tlie act of the defendant itself constitutes a legal injury, 

the mere fact that the plaintiff suffers damage subsequently 
will not entitle him to a fresh cause of action.^ 

3. A promise to pay an existing debt will furnish a fresh cause 

of action if it is intended to create a fresh obligation.'^ 

See also the undermentioned cases, ^ 

13. (18G8) VA Moo Ind App AU (‘253) : 11 Suth W K P C 5 ; A T?eng .L R P G 10 : 

2 Suther 173 : 2 Sar 424 (P G), Surnornoyee v. Shonshee Mokhae, 

Note 9 

1. (1849) 5 Moo lucl App 43 (69. 70) ; 7 Moo P 0 85 : 14 Jur 253 : 1 Sar 394 

(P C), The East India Gompany v. Oditchurn Paul. 

2. Sec Section 24 Note 1. 

3. See (1921) A I R 1921 Cal 67 (69) : 66 Ind Gas 209 : 4,8 Cal 817, Narendra 

l.al V. Taruhala Dassi. (Verbal promise by client to pay attorney 
his costs which have become overdue, when money is recovered iu 
certain execution cases. A promise on strength of which attorney 
has not taken steps to enforce payment is an answer to any objection 
based on limitation made by client against application by attorney 
for order for payment.) 

4. (1924) AIR 1924 Mad 840 (842) ; 84 Ind Gas 276, Parthasnrathi Appa Pan 

V. T. Subha Ilotv. (Cause of action accruing against an agent during 
his life time for suit for account — Death of agent does not give fresh 
cause of action against his legal representative.) 

(1986) AIR 1936 Lah 394 (400) : 17 Lab 403 : 166 Ind Gas 157. Dhuman 
Khan v. Gurmukh Singh, (Suit to set aside mortgage No fresh 
cause of action on objection to sell in execution of mortgage decree 
being dismissed.) 
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10. Several persons having distinct causes of action in 
respect of same matter — Distinct periods of limitation 
apply . — On the pi'inciple stated in Note 9 ante^ where two persons 
are entitled to bring a suit of a similar nature in regard to the same 
matter but each has a district cause of action, a distinct period of 
limitation will apply to the suit by eaeh.^ But where a cause of 
action accrues in favour of A and thereafter B becomes entitled to 
sue on the same cause of action, he will not be entitled to a fresh 
period of limitation from the time he becomes so entitled/'^ 

Illustrations, 

1. 'Where a Hindu widow in possession of her husband s estate is 
dispossessed by a stranger, her cause of action for a suit for 
possession against the stranger is distinct from the cause of 
action of the reversioner who is entitled to sue for possession 
after her death. ^ In such cases, the reversioner does not 
derive his right to sue from tlie widow. The same principle 
applies to the suit of a jicrson who is adopted by the widow 
after her dispossession by the stranger. The adopted son 
gets a right to sue for possession on his adoption and this 
right is independent of the wddow’s right to sue for posses- 

(1881) 1881 All W N 70 (70), Mohan v. Mohain Ali. (d in adverse possession 
against B — Award declaring IBs title — No fr(;sh cause of action.) 

(1930) AT R 1930 Lah 284 (285); 122 Ind Cas 225, Glnilam Rami v. Rahivi 
liaJxsh. (Declaratory suit— Fresh invasion of plaintiff's rights gives 
fresh cause of action.) 

(1933) AIR 1933 Rom 270 (284, 287) : 145 Ind Cas 190, Sh.arada Ih-cth 
Math, Bv'arka v. Hajrajeshrorashra^n, (Suit for declaration — 
Circumstances obviating threat to plaintiff’s right — After some lime, 
plaintiff’s right again in jeopardy — Plaintiff gets fresh cause of action.) 

(1930) A I R 1936 I.ah 104 (105) : 101 Ind Cas 703, Ram Mai v, Danlai 
Ravi, (Claim barred — Only express promise provides fresh period of 
limitation under Contract Act, 8. 25 (3).) 

(1800) 5 Suth W R 100 (101) : P>eng L K Bup Vol App 10, Srce7iath Ghf^^^nl 
V. Kenaravi Sinyii (Regulations VII of 1799, VllI of 1819, B. 18 
CJ. 4 — Cause of action — Ineffectual execution proceedings in summary 
suit does not give fresh cause of action for regular suit.) 

Note 10 

1. For cases, see illustrations. 

2. (1918) A I R 1918 Alad 520 (528) : 41 Tnd Cas 005, Lakslnni Narayana v. 

Venkata Suhharao, (Debt due to M — M dying — M*s heir has no fresh 
cause of action.) 

(1909) 1 liid Cas 900 (908) : 5 Nag L R 28, Lukhmichand v. GanpaL 
(Where a landlord comes to know of a transfer, time commences to 
run from the date of the knowledge and a successor cannot compute 
time from the date of his (successor’s) knowledge.) 

(1805) B Suth W R Act X Rul 121 (121), Mohesh Okunder Ghowdhry v. 
Buneead Khan. (Son has no now cause of action on succeeding to his 
father.) 

(1893) 20 Cal 500 (575): 20 Ind Cas 38 (PC), Asghar Rem v. Mehdi ) I ossein. 
(Cause of action in favour of .4— A’s heirs have no fresh cause of 
action.) 

(1923) A I R 1923 Rang 98 (98) ; 79 Ind Cas 284, F, N. Brown v. O. H. 
Paul. (Where the creditor fails to execute decree, the time taken tc 
prove his will cannot be excluded in calculating the period for exc 
cution of decree.) 

3. For cases, see. Notes to Article 141, Rifra. 
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Bion and is not afifectod by the limitation that may have 
run out in respect of such right. ^ But where the cause of 
action accrued in the life-time of the last full owner himself 
and limitation began to run in his life-time, it is not inter* 
rupted by the intervention of the widow’s estate and the 
person succeeding the widow is not entitled to a fresh cause 
of action or a fresh period of limitation from the date of his 
succeeding to the estate.'^ 

2. Where A is entitled to a life-interest in an estate and L' is 

entitled to the remainder, and the cause of action for a suit 
for possession of such estate accrues in A’s life-time, B gets a 
fresh cause of action on the termination of A’s life. interest 
and the falling into possession of B's estate. But where the 
cause of action accrued in the life-time of the last full owner 
himself, the intervention of A*s life-interest will not interrupt 
the running of limitation nor will B have a fresh cause of 
action on yi’s death, for B’s cause of action, if any, would 
be one derived from the previous full owner/ 

3. The cause of action for a suit by a Hindu reversioner challenging 

an alienation or adoption by a Hindu widow is common to 
all the reversioners and each reversioner is not entitled to 
an independent period of limitation/ 

4. Where a cause of action accrues in favour of the holder of a 

religious or secular office as such, the succeeding holder also 
will derive from the last holder of the office such cause of 
action and will not be entitled to a fresh period of limitation/ 

See also illustration 1 in Note 7, anle. 


4. (1915) AIK 1916 Mad 539 (540, 541) : 25 Ind Gas 692, VcnkataratnanL v. 

V c n k(i taramia h , 

(1905) 2 Gal Ij Jour 87 (94) ; 9 Cal W N 795, Harehchand Bahu v. Bejny 
O hand Ma katah. 

5. (1924) AIR 1924 Lah 292 (292) : 69 lud Gas 398, KhUu Ram v. Bhiran 

Bai, 

(1926) A I K 1926 Pat 192 (194) : 92 Ind Gas 177 : 6 Pat 441, Mt, Balisa 
K‘ucr V. Ra jar fun Pandey. 

(1907) 6 Cal Ij Jour 621 (635), Lilahati Misrain v. Bishun Ghohey. 

(1915) A I K 1915 Cal 029 (633): 27 Ind Gas 951, Mohendra Nath Bisums v. 
Shanisunnfssa K Jintun. 

6. (1929) AIR 1929 P G 158 (162) : 56 lud App 192 : 51 All 367 : 117 Ind 

Gas 22 (P C), James Richards R. Skinticr v. N aunikal S%yi[)}L. 

7. (1929) AIR 1929 P C 158 (162) : 56 lud App 192 : 51 All 367 : 117 lud Gas 

22 (P G), Jafiics Richards R. Skinner v, Naunihal Sitifih. 

8. (1919) AIR 1919 Mad 911 (920) ; 41 Mad C59 ; 46 Ind Oas 202 (F li), 

V aramm a v. Gopala Basayya. 

(1921) AIR 1921 Mad 380 (381) 44 Mad 218 : 60 Ind Gas 98, Vcaikala 

Sivayya v. Adenuna. 

[See (1900) 27 Gal 379 (403), II urnabh Pershad v. Mandil Bass.’] 

9. (1921) A I R 1921 Mad 695 (596); 70 lud Gas 477, Suhrmnania aurukkal v. 

Ammakkannu Ayninal. (Where lands constituting emoluments of an 
office are held by a person not entitled to the office for more than 12 
years as owner, be gets absolute and indefeasible right thereto not 
only as against the then holder of the office, but also as against all 
the succeeding holders.) 
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11. Satisfaction or discharge and reviYal of cause of 
action. — Where a cause of action is through Court or otherwise 
satisfied or discharged, limitation stops running in regard to such 
eause of action, on the fundamental principle that limitation always 
implies an existing cause of action, and where there is no cause of 
action there can be no limitation. In such cases, where the satisfac- 
tion or the discharge of the cause of action is nullified by sub. 
sequent events, the plaintiff is entitled to a fresh cause of action 
consequent on such nullification and a fresh period of limitation in 
respect of such cause of action.^ It will be noted that there is no 
exception to the law of limitation involved in such a position. For, 
limitation has to bo determined with reference to each cause of action, 
and where the plaintiff is entitled to a fresh cause of action, he is 
also entitled to a fresh i^eriod of limitation in respect of such cause 
of action. 

Ilhistrations, 

1, A sale of a patni taluk for arrears of rent is set aside for 
irregularity and thereupon the landlord sues for the same 
arrears. The sale puts an end to his original cause of action 
for the rent and on the sale being set aside, there is a fresh 
cause of action in respect of which the landlord is entitled to 
a fresh period of limitation.^ 


(1922) AIR 1922 Mad 406 (407) : 70 Ind Cas 869, Madura DcvoHthanam v. 

Sarnia Pillai. (No fresh cause of action in favour of successor.) 
(1918) AIR 1918 Cal 580 (681, 582): 44 Ind Cas b67 , M aurnotho Nath Laha 
V. Anjindn, Prasad (Alienation of debutter i)roperty by shobait of 

idol — Suit for possession against transferee — Succeeding shebait has no 
fresh cause of action.) 

(1904) 7 Bom L R 135 (187), Rama v. Shauirao. (Adverse possession com- 
menced in the lifetime of one vatandar avails as against the sub- 
sequent vatandar.) 

(1920) AIR 1920 Lah 209 (210) : 56 Ind Cas 8B5, Gimlam Muhammad y. 
Ahmad Khan. (Adver.se possession of land which ala lambardar i.s 
entitled to hold — Possession is adverse to any ala lambardar in 
or in posse and no fresh starting point of limitation on appointment 
of now ala lambardar.) 

Note 11 

1. (19S5) AIR 1935 Ca) 333 (335) : 62 Gal 66 : 158 Ind Cas 191, Jateendra 

Glum dr a v, Jiehatee Mohan Das. 

(1921) A I R 1921 I.ah 71 (72) ; 2 Lah 320 : 64 Ind Cas 454, Kartar Sinph 
V. Bhaijat Sin(f}i. 

See also cases in Foot-Notes (2) to (5) below. 

[See (1927) A 1 R 1927 All 446 (460) : 102 Ind Cas 06 : 49 All 565, 

Ramcharan Sahu v. Cog a. 

(1933) AIR 1983 Bom 276 (284, 287) : 145 Ind Cas 190, Sharada 
Peeth Math v. Rajrajeshvar ashram. 

(1924) AIR 1924 Gal 600 (608) ; 79 Ind Cas 520, Dwijendra Narain 
V. Joges Chandra.} 

[But see (1927) AIR 1927 Mad 597 (697) : 50 Mad 417 : 100 Ind 
Ca.s 776, /Satyanarayana Brahman v, M. Seeihayya. (No 
equitable ground of suspension of cause of action can be added 
to Limitation Act — Submitted decision not correct.)] 

2. (1868) 12 Moo Ind App 244 (262. 253) : 11 Suth W R P 0 6 : 2 Beng L B 

P C 10 : 2 Suther 173 : 2 Sar 424 (P C), Mt, Ranee Surnonioyee v. 
Shooshee Mohhee Burmonia, 
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2. Where after the accrual of a cause of action, the rights of the 

parties merge into a decree, so* as to bar a further suit on 
their basis, the cause of action is at an end. But where, sub- 
sequently, such decree is set aside under circumstances which 
make a fresh suit in respect of the matter competent, the 
plaintiff will be entitled to a fresh cause of action and a fresh 
period of limitation in respect of such cause of action.^ 

3. ^ owed a sum of money to J9. It was agreed between them 

that this sum should be treated as part of the considera- 
tion for a sale of land which A was to execute to B, But the 
parties failed to agree as to certain other terms and a suit 
brought by A for specific performance of the agreement to 

(1925) AIR 1925 Cal 1210 (1218) : 85 Ind Gas 1007, BiJoj/ Chand Mahatab 
V. Nihnoyii Lahiri. (In such cases, limitation in respect of the fresh 
cause of action is not suspended till decree setting aside sale is con- 
firmed in appeal.) 

[See also (1921) AIR 1921 Cal 672 (573) : 62 Iiid Cas 428. Laloo 
Kariknr v. Jarfat Chandra Saha. (Transfer of property of 
Muhammadan minors for payment of debts by de facto guar- 
dian — Sale held void and delivery of possession back to minors 
decreed — Vendee can sue for recovery of debt on the basis of 
revival of right and his suit will not be barred by limitation.) 
(1920) A I R 1920 Pat 786 (786) : 59 Ind Cas 814, Midnapore 
'/jamindaru Co. Ltd, v. Jagavalh Sarangi, (Suit for appor- 
tionment of rent suspends right to recover rent.)] 

3. (1935) A 1 H 1935 Cal 333 (335) : 62 Cal (>6 : 158 Ind Cas 191, Jateendra 
Chandra v. liehatcc Mohan Las. (Application for delivery of posses- 
sion by auction purchaser — Declaration obtained by another that 
auction purchaser had obtained no right — Declaration set aside on 
appeal — Auction purchaser is entitled to avail of fresh cause of 
action for subsequent application for delivery of possession.) 

(1921) A 1 R 1921 I.ah 71 (72) : 2 Dab 320 : 64 Jiid Cas 454, Kartar Singh 
V. Bhagai SitKjh. (Award, suit on — Cause of action ends when decree 
is passed on award and revives when such decree is set aside.) 

[See (1908) B5 Cal 209 (217, 218) ; 7 Cal L dour 59 ; 3 Alad L 
I’itn 90 : 12 Cal W K 326, Lahhan Chandra v. Madhu 
Siidaiu (One of the defendants in a suit associating with 
plaintiff and asking for decree beiiig passed in Ins favour — Trial 
Court passing such decree — ApfKjlJate Court setting aside decree 
on ground tijat a decree could not he passed in favour of a 
defendant — Remedy in suspense between trial Court’s decree 
and appellate decree.) 

(1916) A I K 1916 P 0 96 (101) : 43 Cal 660 : 33 Ind Cas 452 (P C), 
SrLnati Nriinamoni J)assi v, Lahhan Chandra Sen* 
(Privy Council held that the period during which a decree in 
his favour in a prior litigation was in force must be deducted 
as period during which he was bona jide litigating for his 
rights — It is submitted that their T^ordships were applying 
S. 14 of the Act to the case and did not proceed on any principle 
of satisfaction and revival of cause of action.) 

(1933) AIR 1933 Rom 276 (284, 287) : 145 Ind Gas 190, Sharada 
Peeth Math v. Eajrajeshvarashram, 

(1927) A I R 1927 All 446 (460) ; 102 Ind Cas 96 : 49 All 565, Bam 
Char an Sahu v. Gorja.'] 

[But sec (1927) AIR 1927 Alad 597 (597) : 50 Alad 417 : 100 Ind 
Cas 776. Satyanarayoaia Brahman v. M. Scethayya. (Declara- 
tion obtained from trial Court that pronote in A’s favour was 
obtained by fraud and undue influence and was supported by 
no consideration — Decree set aside in appeal — Nevertheless A 
has no fresh cause of action for suit on pronote.)] 
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purchase was dismissed on the ground that no effectual agree, 
ment had been made. Meld that this decree brought about 
a new state of things and imposed a new obligation on A, who 
could no longer allege that he was absolved by B being 
entitled to the land instead of the money. He became bound 
to pay that which he had retained in payment for his land, 
the date of the decree being the date on which he incurred 
this new obligation.^ 

4. Certain disputes between a principal and agent were referred 

to arbitration and under the award thereon, certain moneys 
were paid by the agent in satisfaction of the principal’s 
claim. Afterwards, the proceedings were set aside on the 
ground of fraud and coercion, and the principal had to refund 
the moneys received by him. Thereupon the principal sued 
the agent to enforce the original liability to account. The 
defendant pleaded limitation. Held that the former proceed, 
ings had put an end to the original cause of action and on 
their being sot aside, the plaintiff got a fresh cause of action 
in respect of w^hich his suit was within time.^ 

5. Where a sale is held in execution of a decree and the decree 

amount is paid to the decree- holder out of the sale proceeds, 
his claim to execute the decree is satisfied. If thereafter the 
sale is set aside and he is compelled to refund the amount 
I)aid to him, he gets a fresh right to execute the decree and 
is entitled to a fresh period of limitation in respect of such 
right.^'' 

6. On a safe in execution being confirmed, the auction pur- 
chaser is entitled to apply for delivery of possession. It has 
been held that if subsequently an application is made to set 
aside the sale, the effect is the same as if the sale had not 
been confirmed and the auction 2 :)urchaser has no right to 
apply for possession ; but that on the application for setting 
aside the sale being dismissed and the sale being confirmed 
again, the auction purchaser gets a fresh right to apply for 
delivery of x>ossession and a fresh period of limitation in 
respect of such apidication/’^^ ^ 

See also the undermentioned case/'^^ 


4. (1889) 11 All 47 (56, 57) : 15 lud App 211 ; 5 Sar 260 : 12 Ind Jur 460(P C), 

Basil Kuar v. JJhum t^iiKjh. 

5. (1920) A I K 1920 Mad 66S (664) : 43 Mad 845 : 59 Ind Gas 472, Muthu- 

veerappa Chethj v. Adaikappa Cheily. 

(1930) AIK 1930 Cal *6 (10) : 56 Cal 639 : 120 Ind Gas 710, Abdul Bahim 
Oosmaii Co, v. Ojamshce PursJiottamdas d Co. 

5a. For cases, see Notes to Article 182, clause 6, infra^ 

6b.(1920) AIR 1920 Mad 1 (6, 7) : 43 Mad 185 : 54 Ind Cas 66 (F B), Muthu 
Korakki Chelty v. Mahomed Madar Animal. 

5c.(1933) AIK 1933 Bom 276 (284, 287): 145 Ind Cas IQO.SliaradaPeetk Math 
V. Rajrajeshrar ashram. (Suit for declaration — Circumstances 
obviating threat to plaintiff's right ' — After some time, plaintiff's right 
again in jeopardy — Plaintiff gets fresh cause of action.) 
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Where the circumstances ensuing after the accrual of a cause Section 9 
of action do not result in the satisfaction or discharge of such causes Note H 
of action, limitation will not stop running and the plaintilf will not 
be entitled to any exemption from the ordinary law of limitation 
except under any of the special provisions which create exemptions 
from such law.** 

Illustrations, 

1, A sues the Government for recovery of cess paid under pro. 

test (Article 16) in resi^ect of a certain year. The suit is dis- 
missed in the trial Court but decreed in the Appellate Court. 

These circumstances do not bring about the cancellation and 
revival of the plaintiff’s cause of action for a similar suit 
against the Government in respect of the cess paid for a 
subsequent year! 

2. A, a stranger, dispossesses B and C, two co-owners, of certain 

land, and holds the land adversely against them both. Sub- 
sequently, B dies and A succeeds to his interest. This does 
not put an end to G\s cause of action against A, The reason 
is that although A becomes co-owncr with 0, and one co. 
owner’s possession must be held to bo o?i behalf of other 
co-owners and not adverse to them, yet this rule is subject 
to the exception that where one co-owner ousts another, the 
former’s possession is adverse to the latter. In this case the 
ouster of C by A which took place when he dispossessed both 
B and 0 is not interrupted by B's interest devolving on A 
subsequently.^ 

d.A and B are owners of a patni taluk. The taluk is sold for 
arrears of rent and the surplus sale proceeds are paid to A, 

B’s claim for share of such proceeds is governed by Article 62. 

The fact that subsequently the patni sale is sot aside and 
again restored in app(3al does not affect the running of 
limitation.^* 

4. A preliminary decree is passed in a mortgage suit in favour 
of the mortgagee. Afterwards, a decree is passed against both 
the mortgagor and mortgagee in a suit by a third X)ei’Bon 
negativing the title of the mortgagor to the x)roperty. This 

G. (1921) AIR 1921 Cal 59G (59G) : 64 Iiid Ga.s 315, J ariaki Nath v. Ihjoy 
Cl Lay id, 

[But see (1872) 18 Suth W R 59 (BO), Mohesh Chunder Chaldadar 
V. G urujaninyiee Dofmee,] 

7. (1920) AIR 19-20 Mad 948 (957, 961) : 59 Ind Gas 98 (S B), Secy, of State 

V. Z amindarini of V egayanimapeta Kstate. 

8. (1919) AIR 1919 P C 44 (47) : 43 Mad 244 : 46 Ind App 285 : 53 Ind Gas 

901 (P C), N . V arnxla Pillai v. Jeevarathn animal. 

(1924) A I R 1924 Cal 118 (122) : 76 lad Gas 511, Pankaj Mohan Bai v. 

Bipill Be-hari. {A’s possession after he became co-owner would not 
have been adverse were it not for the fact that he continued to hold 
the land in the assertion of the same hostile title as he had set up 
before he became co-owner.) 

9. (1925) AIR 1925 Cal 67 (74) : 83 liid Gas 110, Niranka Chandra v, Atul 

Krishna. 
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decree is subseqtiently reversed in appeal. In these circnm- 
stances, there is no satisfaction and revival of the mortgagee’s 
claim for a final decree so as to entitle him to a fresh period 
of limitation from the decree of the Appellate Court. 

5. Where a mortgagee’s cause of action for suing to enforce the 

mortgage has accrued, the cause of action is not affected by 
the fact that the mortgaged property is submerged under 
water. 

6. A landlord sued his tenant for possession on the allegation that 

his tenancy had determined. The suit was dismissed and 
thereui)on the landlord sued for rent. Held that the land- 
lord’s cause of action for suing for rent was in no way affected 
by his suit for possession and that limitation could not be 
saved on account of such suit.^^ 

7. A, sl Hindu widow, alienates certain property belonging to her 

husband’s estate, i?, a reversioner, sues during her lifetime 
that the alienation cannot bind the reversionary interest. The 
suit is dismissed on the ground that B is not the next rever- 
sioner, but C. After the death of the widow, C sues the 
alienee for possession, but the suit is dismissed on the ground 
that ho is not a reversioner at all. Thereupon, B sues for 
possession. At the time of instituting the suit more than 
12 years have elapsed from the death of the widow. Field 
that there was no suspension and revival of the right to sue 
so as to give a fresh right of action on the decree in C\s suit,^^ 

S. Where a cause of action is furnished by decree, such cause of 
action is not affected by an appeal being filed against such 
decree, and the dismissal of the appeal, therefore, does not 
cause a revival of the right so as to furnish a fresh period of 
limitation.^^ Thus, a patni taluk is sold for arrears of rent. 
The sale is set aside by a decree, whereupon the purchaser sues 

10. (1925) AIR 1925 Mad 334 (338) : 85 lad Gas 272, A^ninathani Ainmal v, 

S'ivarama Pillai, 

11. (1933) AIK 1933 Pat 693 (694) : 146 Ind Gas 856, Ra<jhunaUi BluuiCLt v. 

Meghu Mander. 

12. (1883) 9 Cal 255 (259) : 9 Ind App 82 : 12 Cal L R 129 : 4 Sar 363 : 6 Ind 

Jur 546 (P C), Huro Pcrshad Boy v. Oopal Jfas Dntt. 

(1921) AIR 1921 Cal 525 (525) : 48 Cai 65 : 57 Ind Gas 992, Nagendra 

Nath Sen v. Sadlni Bam Mandal, 

[But see (1871) 16 Suth W R 79 (80) : 8 Beng L R 537 Note, Eshan 
CJmnder Boy v. Khajah Assanoollah. (Suit for rent — Time 
during which landlord was suing for ejectment of defendant as 
trespasser must be deducted — Case under Bengal Act X of 
1869.) 

(1872) 17 Suth W R 415 (416) : 8 Bcng L R 636, Been Dayal Para- 
manick v. Badha KisJioree Debee. (Do.)] 

13. (1928) AIK 1923 Mad 108 (109) : 70 Ind Gas 446, lianganatha Pao v. 

Rama Pandiihdr , 

14. (2927) A I B 1927 Lah 200 (209, 210) : 8 Lah 54 : 102 Ind Gas 623, Bari 

Singh v, Muhammad Said. (Suit upon ex parte foreign judgment — 

Period during which proceedings to set aside decree were pending 

cannot be excluded.) 
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the landlord for the refund of the money paid by him. The 
cause of action for such a suit arises on the passing of the 
decree setting aside the sale and is not affected by the fact 
that the decree is appealed against and is confirmed in appeal. 

9. The mere fact that the plaintiff, an alien, is prevented from 
suing on account of the outbreak of war does not suspend his 
cause of action. 

10. The pendency of an application by the judgment-debtor to 

enter satisfaction of decree does not suspend the decree- 
holder's cause of action for applying for execution of the 
decree, 

11. The institution by the plaintiff of a suit for possession does not 

suspend his cause of action for a suit for mesne profits.^® 

See also the undermentioned cases.^^ 

12, Fusion of interest of debtor and creditor. — It is a 

general principle of law that when a fusion of the interests of the 
debtor and the creditor takes place, that is to say, when the interests 

(1926) A 1 R 1925 Cal 1216 (1218) : 85 lud Can 1007, Bijoy Chand Mahiah 
V. Nil7no7ii Lahiri. (Sale of patui for arreiirg of rent — Sale set aside 
by decree — limitation for suit for rent thereafter runs from date of 
trial Conrt’s decree and nob appellate decree confirming it.) 

(1928) A I R 1928 All 46 (49) : 50 All 211 : 107 Ind Oas 42, Saliy Bam Misir 
V. Lachhman Das. (Where a dccreo-holder purchases a suit l)y a 
execution Imt loses possession of the same in a separate property in 
third party, his fresh application for execution or for revival of execu- 
tion, if one is maintainable, must Ix) filed within three years of the 
trial Court's decree,) 

[See (1917) AIR 1917 Oudh 91 (92) : 20 Oudh Cas 205 : 41 Ind Gas 
858, tJ Off disk Singk v. lia^n Adhin Singh. (Application for a 
decree absolute under O. 64 H. 5 (2), G. P. C. — Under the Rule the 
right to make an application begins as soon as the period limited 
in the decree expires — Institution of appeal against the decree — 
Limitation for making an api)lioation for a decree absolute is 
not thereby extended.)] 

16. (1918) A I R 1918 P 0 151 (152) : 40 Cal 670 : 46 lud App 52 : 60 Ind Gas 
444 (P C), Juscurii Boid v. Birtliirhand Jjiil. 

16. See (1919) AIR 1919 Cal 706 (707) : 46 Cal 526 : 47 Ind Caa 398, Dciu 

tsek Asiatcsche Bank v. llira- Ball Burdhan it Sans. (“Even if 
there should beany Common Law rule that would avail the plaintill in 
such a case, we have hero a statutory provision which would override 
such rule.”) 

17. (1922) A I R 1922 Mad 79 (82) ; 46 Mad 466 : 70 Ind Cas 324, Knppusa7ni 

Chetiiar v, Bajagoinila Iyer. 

18. (1927) AIR 1927 All 446 (460) : 102 Ind Cas 96 : 49 All 565, Ram Charan 

Sahu V. Goga, 

19. (1924) AIR 1924 Lah 40 (41) : 71 Ind Cas 495 : 4 Lah 90, Hulmm Ckand 

V. Shahab Bhi. (A, a mortgagee, entitled to sue mortgagor for pos- 
session on certain date — Subsequently mortgagor dispossessed by prior 
mortgagee— Mortgagor again recovering possession ^ — Held that in the 
circumstances of the case, .4’s cause of action was not suspended 
during the interval.) 

(1866) 6 Buth W R 269 (276), Khelut Chnnder Ghose v. Tarnchurn 
Koondoo Ohowdhry. (In a suit to recover possession of land under 
a mortgage deed, limitation will count as against the mortgagee from 
the date of default, and the pendency of a foreclosure .suit will not 
prevent limitation from running.) 
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Seotion 9 both of the debtor and creditor become vested in the same person, 

Note 12 the debtor must be held to have paid off his debt and hence such a 

fusion of interests will amount in law to a satisfaction of the cause 
of action. When subsequently there is a sei)aration of the two 
interests, the person on whom the interest of the creditor devolves 
will have a fresh cause of action from the date of such separation of 
interests.^ Thus, where a mutt is in the position of a tenant and a 
temple in the position of landlord over such tenant and the same 
person is trustee both for the temple and the mutt, it must be held 
that the mutt pays to the temple the rent for the holding as and 
when it falls due. When, subsequently, another person becomes a 
trustee for the temple alone, he gets a fresh cause of action for the 
recovery of such rent. But his cause of action is not for its recovery 
as rent but as i)art of the temple property in the hands of the ex- 
trustee/"* Similarly, where a debtor is executor under the will left by 
the creditor, the law will presume that he pays to the estate the 
debt due by him and limitation for a suit for the recovery of such 
debt will cease to run. When subsequently the legatee sues the 
executor for the debt, his cause of action is distinct and is for 
recovery of his share in the assets left by the deceased and not for 
the recovery of the debt. Such cause of action arises when his 
legacy falls due.^ 

After the execution of a mortgage, the interest of the mortgagee 
becomes vested in a Hindu lady who becomes entitled to a widow's 
interest in such mortgage right. The widow then transfers the 
mortgagee interest to A in whom is vested also the equity of 
redemption. Subsequently, after the widow's death, the transfer by 
the widow is set aside and A sues for redemption. Held, that in 
computing the period of limitation for such suit, the i)eriod during 
which the mortgagee’s interest was vested in A under the transfer 

Note 12 

1. (191G) AIR 1916 Ouclh 290 (292) ; 32 Ind Cas 729, Abdul Hasan Khan v. 

Mt. Jagzvanta, 

2. (1923) AIR 1923 Mad 461 (462) : 72 Ind Cas 5 : 46 Mad 579, Nataraja 

De^ihar v. Gorinda Ixan. 

3. (1918) AIR 1918 Mad 526 (528) : 41 Ind Cas 605, Lakahvii Narayana 

V. Ycnlxata Sttbha llao. 

(1909) 4 Ind Cas 462 (465) (Cal), Basir AH v. Hafiz Nazir AH. 

(1904) 31 Cal 519 (529) : 8 Cal W N 500, Administrator ’General of Bengal 
V. Kristo Kaminve Bassee. 

(1903) 7 Cal W N 476 (481, 482), Kristo Kamini Dassi v. Administrator^ 
General of Bengal. 

(1908) 10 Bom L R 346 (350), Yahuh Ebrahim Sayani v. Bai liahimathai* 
(Section 10 applied.) 

(1906) 83 Cal 1047 (1060, 1061) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom 
B R 501 : 10 Cal W N 874 : IG Mad L Jour 300 : 1 Mad L Tim 199 : 
3 All h Jour 525 : 2 Nag L R 130 (P C), Manirani Seth v. Seth Enp 
Ghand. (Principle applied to executor de son tort.) 

(1907) 31 Bom 418 (429) : 9 Bom L R 287, Narrondas Ramji v. Narrondas 
liamji. (Principle applied to cases where same person was one of the 
executors both of the wills of the debtor as well as of the creditor.) 
[But aee (1909) 4 Ind Cae 283 (285) (Bom), Damodar Khimji v. 

Dayal Matoji.] 
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effected by the widow could not be emcluded as there was no provi- 
sion in the Act for such exclusion. Held further that as the mort. 
gagee’s interest which became vested in A was only the limited 
interest of a Hindu widow, there was no fusion of the interests of 
the mortgagor and mortgagee so as to furnish a fresh cause of action 
on the separation of the two interests.^ 

13* Agreement to refer dispute to arbitration, whether 
puts an end to cause of action. — Under Paras. 18 and 22 of 
Schedule 2 of the Civil Procedure Code, an agreement to refer a 
matter to arbitration does not bar a suit in respect of such matter. 
Such agreement is merely a ground for staying such suit. Hence, 
where such an agreement is entered into in respect of a cause of 
action that has accrued, there is no cessation of such cause of action 
go as to affect the running of limitation.^ 

14. Limitation only applies to institution of proceedings 
and not their continuation. — As seen in the Notes to Section 3 
ante, limitation only applies to the institution of proceedings, and not 
their continuation.^ 

Illustratio7i, 

After an execution sale is confirmed, the auction-purchaser 
applies for delivery of possession. Pending tJie application, 
a suit is filed by a third i)erson claiming the property to be 
his and attacking the execution sale. The suit is decreed in 
the trial Court but dismissed by the Appellate Court. In the 
meanwhile, the auction-purchaser’s application is dismissed 
'‘for default.” After the termination of the suit by the third 
Xiarty in favour of the auction -i^urchaser, he again applies for 
delivery of possession. Held that in the circumstances of 
the case, his subsequent ap})lication must be deemed as only 
an application to co7itinue his original application and not as 
a fresh application and therefore the fact that the period of 
limitation under Art. 180 had expired at the date of the new 
application did not bar it.^ 

4. (1913) 19 Ind Oils 291 (295) : 35 All 227 : 40 Iiid App 74 (P C), Snni Bam v. 
K anhaiija Lai. (On appeal from 3 Ind (Jas 725.) 

Note 13 

1. (1917) A J R 1917 Mad 892 (894) : 35 Ind Gas 575 : 44 Mad 701, Bollapra^ 
(jada Uaviamiirihi v, Thammaniia Gopayya, 

(1921) AIK 1921 Pat lOG (171, 172) : G Pat L Jour 273 : G1 Ind Gas 807, 
Shailch Ahdul Bahvm v. Mt. Barira, 

[Compare (1918) A I R 1918 Mad 548 (549, 650) ; 41 Ind Gas 581, 
Doraisami Padayachi v. VaHJiilinya Padayachi. (Prior to 
enactment of Para. 22, Scb. 2, C. P. 0., such an agreement was 
a bar to a suit and affected the cause of action which revived 
on failure of the arbitration })roceedings.)] 

Note 14 

1. (1884) 1884 Bom P J 2G2, Parilch Gohnldns v. BaralJ alavt . (Suit instituted 

by a minor without intervention of next friend is not nullity and 
prevents statute of limitation from running, and may bo proceeded 
with on a next friend being appointed.) 

2. (1935) A I R 1935 Gal 333 (33G) : G2 Cal CG : 158 Ind Gas 191, Jateendra 

Chandra v, liehatee Mohan Das. 


Section S 
Notes 
12—14 


Note 13 
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CONTCNtJOTJS EUNNING OF TIME 


Section 9 
Note IS 


Section 10 


15. Repeal of etatute and running of limitation.— ^The rule 
that time that has once begun to run cannot stop is dependent on 
the continuance in force of the enactment under which time has 
been running. If the statutory pressure be removed by the total 
repeal of the Act, there is nothing to cause time to run against the 
creditor, unless the Legislature re-enact the old or substitute some 
new rule of limitation.^ 

I 0-* Notwithstanding anything hereinbefore con- 
suls a ainst ex tained, HO suit against a person in 
pre“s**tru»tee«*an’d whom proportj has become vested in 
their repre«enta- trust for any spocific purposo, or 
against his legal representatives or 
assigns (not being assigns for valuable consideration), 
for the purpose of following in his or their hands 
such property, or the proceeds thereof, or for an 
account of such property or proceeds, shall be barred 
by any length of time. 

t [ITor tlie purposes of this section any property 
comprised in a Hindu, Muhammadan or Buddhist 


Act of 1877 — Section 10. 

Notwithstanding anything hereinbefore contained, no suit against a person in 
whom property has become vested in trust for any 
.specific purpose, or against his legal representatives or 
assigns (not being assigns for valuable consideration) 
for the purpose of following in his or their hands such 
property, shall be barred by any length of time. 


Suits 

aq ainst c.r- 

press ti 

'usfees and 

their 

representa- 

tires. 


Suits 

against 6^r- 

jiress trustees arid 

their 

representa^ 

tires. 



Act of 1871 — Section 10. 

Notwithstanding anything hereinbefore contained, no 
suit against a pc.rsoii in whom property has become vested 
in trust for any specific iiurpose, or against his represen- 
tatives for the purpose of following in his or their hands 
such property, shall barred by any length of time. 
E,r:pla7tatinn.'—A purchaser in good faith for value from a trustee is not his 
representative within the meaning of this section. 


Act of 1859 — Section 2, 

No suit against a trustee in his lifetime, and no suits against his repre- 
sentatives for the purpose of following in their hands the 
Suit s aqainst specific property which is the subject of the trust, shall be 
trustees ayid their barred by any Icngtli of time ; but no suit to make good 
representatires for the loss occasioned by a breach of trust out of the general 
breach of trust, ctr. estate of a deceased trustee shall be maintained in any of 
the said Courts unless the same is instituted within the 
proper period of limitation according to the last preceding section, to he com- 
puted from the decease of such trustee : Provided that nothing herein contained 
shall prevent a co-trustee from enforcing against the estate of a deceased trustee, 
any claim for contribution if ho shall institute a suit for that purpose within 
six years after such right of contribution shall have arisen. 


t This paragraph was inserted by Section 2 of the Indian Limitation 
(Amendment) Act, 1929 (1 of 1929). 


Note 15 

1. (1876) 1 Bom 295 (303, 804) ; 1 Ind Jur 128, Abdul Karim v. Manji* 
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religious or charitable endowment shall be deemed to Section*!®* 
be property vested in trust for a specific purpose, 
and the manager of any such property shall be deem- 
ed to be the trustee thereof.] 

S ynopsis 

1. Analogous law. 

2. Legislative changes. 

3. Scope of Section. 

4. “Property.” 

5. “Yested,” meaning of. 

6. “Trust,” moaning of. 

7. “Trust for a specific purpose.” 

8. Form of trust for specific purposes. 

9. Alleged trustee must be owner of trust property. 

10. Owner of property must be under obligation to hold it. 

for another’s benefit. 

11. Obligation must arise out of confidence. 

12. Trust must be one created by act of parties. 

13. Instances of trust for specific purpose. 

14. Mortgagee in possession after the mortgage has beent 

discharged is not a trustee. 

15. Benamidar is not trustee. 

16. Executor or administrator not specific trustee. 

17. Trustee de son tort, whether specific trustee. 

18. Deposit of money. 

19. Deposit of specific moveable property. 

20. “Legal representative,” meaning of. 

21. “Assigns (not being assigns for valuable consideration).”' 

22. “For the purpose of following in his or their hands such 

property, or the proceeds thereof.” 

23. Suit for account. 

24. Persons entitled to benefit of Section. 

25. Property comprised in Hindu or Muhammadan religious 

or charitable endowment, whether property vested in 
trust for a specific purpose. 

26. Property comprised in Pars! religious endowment. 

27. Limitation for suits for recovery of trust property 

from strangers. 

28. Limitation for suits against trustees by operation of law.. 
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Section 10 
Kotes 
1—2 


Other Topics 


Adverse Possession ...See Note 27 Sc F-N (1) ; Note 28 Sc F-N (1) 

Case covered by Section 10 — Article 98 will not apply ... See Note 8, Pt. 2 
Section applies to express trust only... See Note 6, Note 7 & F-N (5) ; Note 11 ; 

Note 13 ; Note 17 

Suit for office or removal of trustee ... Sec Note 22, Pts. 3, 4 ; Note 17, P.N (5) 
Who are not trustees : 


Banker or depositee ... ... See Note 11, Pt. 6 ; Note 18, Pts. 1, 2, 4 

Co-sharer taking possession of land of absentee co-sharer — Entry in village 
papers for land to be returned to latter on his return — h'ormer whether 


trustee 

Ihrectors of company ... 

Governinont 

Guardian and ward or minor 
Manager of religious endowment .. 

Receiver 

Shebait or mahant or dhannakarta 
Solicitors and agents ... See Note 9, Pt. 2 


See Note 7 P-N (I 4 ) 
... See Note 9, Pt. 4 
See Note 9, Pts, 5, G. P-N (9) 
See Note 9, Pt. 8 
See Note 9 ; Note 25 F-N (8) 
... Sec Note 9, Pt. 8 

... See Note 6 

Note 11, Pt. 7 ; Note 18, Pt. 3 


Note 1 


Note 2 


1. Analogous law. — The effect of the analogous provisions 
of the English statutes of limitation as to suits against express 
trustees has been summarized in Halsbury's Laws of England^ as 
follows : — 

“The fact that the defendant is an express trustee for the 
plaintiff will prevent the action from being barred by lapse of 
time, whether the claim is to recover land, or personal estate, 
or is in respect of a breach of trust, if the defendant still retains 
the property or has converted it to his use or if the claim is 
founded on fraud. In other cases, the existence of an express 
trust does not prevent the action being barred by lapse of time 
and in the case of money (including a legacy) charged on land, 
or arrears of interest on money so charged, or arrears of rent, 
the mere existence of an express trust does not prevent time 
running.” 

2. Legislative changes. 

Differences hetioeen Acts of 1859 and 1871 : 

(a) The corresponding Section (viz. Section 2) of the Act of 1859 
referred to a suit against a trustee, wdiereas the Section in the 
Act of 1871 referred to a suit against ‘a person in tvhovi 
property has become vested, in trust for a specific purjwsef 

(b) The Section in the Act of 1859 spoke of a suit against a 
trustee in his lifetime. The words “in his lifetime” were 
omitted in the later Act. 

(c) The Section in the Act of 1859 as w^ell as that in the Act of 
1871 covered suits against Representatives of the trustee (in 
addition to suits against tvT^^es). But the Section in the Act 
of 1871 contained an Expiration to the effect that a pur- 
chaser in good faith for value from a trustee was not his 


Section 10 — Note 1 

1. Halsbury’s Laws of England, 1911, pago 161. 
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representatiT?© within the meaning of the Section. So that Section 1® 
the exemption ffom limitation under the Section would not NofftS 

apply to a suit against such a purchaser. There was no such 2~3 

express provision in the Act of 1859. But, Section 5 of the Act 
clearly implied that a suit against a purchaser in good faith 
for value from a trustee was not exempt from limitation. 

Differences between Acts of 1871 and 1877 : 

As seen already, the Section in the Act of 1871 covered (in 
addition to suits against trustees) suits against the represent 
tatives of the trustee and there w^as an Explanation to the 
Section which excluded from the category of such “represen- 
tatives” a purchaser in good faith for value from a trustee. 

In the Act of 1877, the words “legal representatives or 
assigns (not being assigns for valuable consideration)" were 
substituted for the word “representatives” which occurred 
in the Act of 1871, and at the same time, the Explanation 
which occurred in the previous Section was omitted. The 
result of this change was that in the case of suits against 
transferees of the trust property from the trustee, the Section 
applied only wdiere the transfer was gratuitous. The Section 
did not apply if the transfer \vas for valuable consideratio7i 
irrcspo(d;ive of the question wdie^ther the transferee was a 
transferee in good faith. But, under the previous law, the 
Section was applicaxhle not only to gratuitous transferees but 
also to transferees for consideration wdio were not trans- 
ferees in good faith. 

Differences between Acts of 1877 and 1908 : 

Whereas the previous Section referred in terras only to a suit 
for the purpose of following the trust property in the hands 
of the trustee or his representative, the Section w'as widened 
so as to include also suits for following the proceeds of trust 
property or for an account of sucli property or proceeds. The 
amendment sot at rest the conflict of decisions which obtained 
under the Act of 1877 as to whether a suit for accounts w^as 
wdthin the Section. (See Note i^3.) 

Amendment after 1908 : 

By Act I of 1929, the second paragraph of this Section was 
'added. (See Note 25.) 

3. Scope of Section. — This Section grants a total exemp- Note 3 

tioTi from the bar of limitation in regard to the suits mentioned 
therein.^ The conditions for the applicability of the Section are as 
follows : — i , 

iifes 

1. (1926) AIK 1920 Pat 821 (324) : 9|»d Cfts 433 : 6 Pat 639, Ut. Khursaidi 
Begum v. Sccy, of State. ■# : 

(1864) 1864. Suth W K (Gap) 171 (172), Buzl Bahiin v. LutaJ'ui Ilossein^ 

(1882) 6 Mad 64 (69) : 6 Ind Jur 629, Virasamy Nayudu v. Siihha. Jiao, 

(1936) A 1 R 1935 Nag 35 (42) ; 31 Nag L K 188 : 157 Ind Cas 17, Bam 
SxDaroop V. Thahur liamchandraji Mandir, 


Lim. 29 
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Seotion 10 
NDt#B 
8~fl 


Note 4 


Notes 


Suit against express thustebs ,- . 

1. There must be property which has become vested in a person 

in trust for a specific purpose. 

2. The suit must be against such person or his legal representative 

or assign (not being an assign for valuable consideration). 

3. The suit must bo for the purpose of following in the hands of 

such person the trust property or its proceeds or for an 

account of such property or proceeds. 

Article 98 provides the period of limitation for a suit to make 
good from the estate of a deceased trustee the loss occasioned by a 
breach of trust. The words of this Article may cover a suit against 
the legal representative of a trustee for following in his hands trust 
property or its proceeds or for an account of such property or 
proceeds. But, as the Articles in the first Schedule must be read 
subject to the provisions of Sections 4 to 25 {vide Section 3 ante), 
where a case is covered by this Section, the above Article will not 
apjdy and the suit will not be barred by any length of time/*^ 

4. “Property/* — A trust does not necessarily import that the 
trustee is the owner of thci entire, interest in any property. Even a 
limited interest in property may be subject to a trust, so that such 
limited interest also may be property vested in trust wdthin the 
meaning of this Section. (See Notes 5 and 9 infra) 

5 * “Yested/* meaning of. — The expression vested " in this 
Section must be read along with the words “in trust for any specific 
purpose” which follow the expression. As will be seen in Note 9 infra, 
the expression “trust for a specific purpose’’ necessarily implies the 
vesting of ownership in the alleged trustee. But such ownership 
refers to the inirticular right or interest which is the subject-matter 
of the trust. The ownership need not be of the entire interest in 
any jiroperty. The subject-matter of trust may be a limited interest 
in property. Thus, a mere right to possession may be the subject of 
a trust and the owner of such a right will be a trustoo if such right 
is vested in him fpr the benefit of another,^ But, where a ijerson. 

(1871) 14 Moo Ind App 28U (305) : 10 L II 19 : 17 Sufcli W R 41 : 

2 Slither 512 : 3 Siir 23 (P C), Jaygulmoheeuee Dossee v. Sokhce- 
moncr, Dossce. 

2. (1928) A 1 K 1928 Bom 58 (59) ; 107 Ind Cas 705 : 52 I^om 184, Chintanmn 
Raoji V. KJiandcrao I'andiirang. 

(1938) AIR 1938 Nag 30 (33), Mt, Hahaudra Bai v. Shree Deo Tiadha 
Ballabhji, 

Note 5 

1. (1934) AIR 1934 Cal 87 (89) : 150 IqcI Cas 398 : 01 Cal 119, Bibhu Bhusan 
Dulta V. Anadi Nath Dutt, (While transfer of proprietary rights is 
not intended, mere trausfering of management or control is not 
enough to satisfy the requirements of “vesting’’ as contemplated by 
Section 10; a right to call , |&ip5;a transfer and to possess the property 
for the purposes of the trust also power to dispose of it according 
to the terms of the trust -^thout reference to the owner are the 
essentials that constitute tho '^‘vesting’*.) 

(1923) AIR 1923 Mad 578 (679) : 72 Ind Cas 842, Kishiappa Ghetty v. 
Lakshmi Avimal. (The word “vested” in Section 10 of the Limita- 
tion Act means no more than properly having control of the property.)’ 
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in possession has no right to possession and is in possession merely 
as the agent or manager of another, he is not the owner of any 
interest or right in the property and no property can be said to 
bo vested in him.^ 

6. “Trust,” meaning of. — The expression “trust" is used in this 
Section in a technical sense and denotes an obligation which would 
be a trust in the strict sense of the term under the law. Hence, the 
mere fact that a person is loosely called a trustee for the sake of con- 
venience and has obligations analogous to those of a trustee will not 
make him a trustee under this Section.^ Thus, the shehait of an 
idol, the mahmit of a mutt, the dharmaharta of a temple, etc., 
may be loosely called a trustee {vide Eeligious Endowments Act 
of 18d3) and may have duties and obligations analogous to those of 
a trustee. Still, they would not necessarily have been trustees 
under this Section but for the special provision enacted in the second 
paragraph of the Section, which makes them “trustees" for the pur- 
pose of this Section irrespective of the question of their fulfilling the 
character of a trustee in the strict sense of the term under the law. 

The Section contemplates a subsisting trust and does not apply 
to a case where a trust has been created but has been duly revoked.^ 

For the meaning of the expression “trust", see Notes under 
Section 2 clause .11, supra. 

7. “Trust for a specific purpose.” — In Khaw Sim Teh v. 

Chuah Hooi Gnoh Neoh,^ which was a case under Section 10 of the 
Straits Settlements Ordinance 6 of 1896, corresx)onding to this 
Section, their Lordships of the Privy Council observed as follows : — 

(1926) A I R 1926 Mad 109 (110) : 91 Ind Gas 671, l\u'}iaiyappa Gfuttii 
V. Siraliami Amnial. 

(1935) 62 Gal 393 (397), iM ahnmrd 11 aliceh A/rnn v. Anjuman A?-a Bejurn. 

(In the above four cases, the facts are also consistent with the view tliafc 
the ownership of the property itself and not merely a right of possession 
becomes vested in the alleged trustee.) 

(1872) 4 N W P TI G R 33 (34), Soomruti Rai v, Mahesh l>utt, 

2. (1934) A I R 1934 Gal 87 (89) : 61 Gal 119 : 150 Ind Gas 398, Bihhu Bhusan 
iJutta V. Anadi Nath l)utt. 

(1935) 62 (.\il 393 (397), Maho'ined ilaheeh At>nn v. Atiju.mrui A^’a Begum. 
Bee also Trusts Act, ISection 90, Illustration (a) which shows that a lessee 
may be under an obligation in the. nature of a trust. 

Note 6 

1. (1922) AIR 1922 P G 123 (130) : 05 Ind Gas 161 : 48 Ind App 302 : 

44 Mad 831 (P 0), Vidya Varulki Thirtha Sioamigal v. Baltiswarni 
lyyar. 

(1928) AIR 1928 All 689 (696) : 114 Ind Gas 734, Henyacharya v. Guru 
Rerii Unman Ackarya. v’ - 

2. (1909) 1 Ind Gas 347 (348) (All), v. Mt. Uniatul llahib 

Begum. 

[See (1925) AIR 1925 Pat 68 (87) : 93 Ind Ca.s 454 (E B), llarihar 
I'rasad Singh v. Keslio Frasnd SmghA] 

Note 7 

1. (1922) AIR 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Gas 832 (P C). 


Section 14 
Notes 
6—7 


Note 6 


Note 7 
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Section 10 
Note 7 


2. (igs-l) A I R 1934 Cal 87 (89) ; 61 Cal 119 : 150 Ind Cas 398, Bibhu Bhusan 
T)utta V. Anadi Nath Dutt. 

(1027) AIK 1927 Bum 398 (398) : 103 Ind Cas 418, Mahomcdsa Kadersa 
V. Kadirsa Uajisa. 

(1923) AIR 1923 Mad 607 (070) : 46 Mad 259 : 74. lud Cas 785, Secret aru 
of State V. Jladhika Prasad. 

(1931) AIK 1931 P C 9 (12) : 8 Hang 645 : 130 Ind Cas 009 : 58 lud App 1 
(P C), Aniiamatai Ghetiiar v. 'Muthul'aru'ppan Chettiar. 

8. (1912) 17 lud Cas G89 (695) : 37 Bom 447, Md. Jhrahim v. Abdul Lafif. 
(1922) A I K 1922 V C 212 (214) : 49 Ind App 37 : 102 Ind Cas 832 (P C), 
Khaw Sirn Tele v. Chmih lloni Onoh Neok. 

(1914) A I K 1914 Siad 81 (82) : 8 Bind L K 132 : 27 lud Cas 332, Lekhraj 
V'lsuiftal V. Assemial Taruvial. 

[See however (1878) 2 Cal L K 112 (117), K herodevioney Possec v, 
Dooruainouey Dossee. (Section appli(js only whore a spec.iiic 
cestui qiie trust is suing an express trustee.) 

(1879) 4 Cal 455 (465) : 3 Cal L B 315 ; 2 Sliome L K 153, Kherodr- 
inoney Dossee v. Doorgamoney IPossee,'} 

4. (1930) A 1 K 1930 All 96 (97) : 124 Ind Cas 18, Lachhmi Prasad v. (lanesJi. 

Diti. 

(1882) 4 All 187 (189) : 1882 All W N 3, Barkat v. Daulat. 

(1927) AIK 1927 Bom 424 (425) : 103 Ind Cas 225, J auinadas Gordhandas 
V. iMmodardas ChunilaL 

(1908) 32 Bom 394 (399) : 10 Bom L K 540. Bhurahhai Jamnadas v, ./Pu 
Ruxmani. 

(1921) A X K 1921 Cal 571 (572) : 58 Ind Cas 877, Blsieamthar Haidar v. 
(Jirihaln Dosi. 

(1929) A 1 K 1929 Lah 753 (767) : 122 Ind Cas 467 : 11 I.ah 325, H. P. BoP 
s(ai V. AdministratorHcneral of Punjab. 

(1923) AIR 1923 Lah 58 (59) : 71 Ind Cas 899, The Bank of Multan Ltd. 
V. Hukam Charid. 

(1907) 1907 Pun W K No. 173 page 782 (787) : 1907 Pun Re No. 132, Guhari 
Mai V. Kishayi Chand. 

(1932) AIK 1932 Mad 685 (680) : 139 Ind Oas 164, Suhhiah Chetty v. 
Visalakshi Achi. 

(1928) A I K 1923 Mad 678 (579) : 72 Ind Cas 842, Kishian^a Chetty v. 
Lakshmi Ayuynal. 

(1922) AIK 1922 l^ad 57 (59) : 45 Mad 415 : 60 Ind Cas 858, Krishnan 
P attar v. Lakshmi. 

(1929) AIK 1929 Nag 298 (302) : 116 Ind Cas 70, Gaurishanknr v, 
Ihrahini AH. 

(1918) A I K 1918 Bom 183 (184): 46 Ind Cas 19, Bamachanja v. 

S hr ini 'V a. s a c hary a. 

5. (1912) 17 Ind Cas 689 (695) : 37 Bom 447, Md. Ibrahim v. Abdad Latif. 


“A ‘specific purix)se’ within the meaning of Section 10, must, 
in their Lordships’ opinion, be a purpose that is either actually 
or specifically defined in the terms of the will or settlement 
itself, or a purpose which from the specified terms, can bo 
certainly affirmed.” 

This was followed in the undernientioned cases. ^ 

It follows from the above that the expression “ specific purpose ” 
in this Section simply means a purpose wdiich is specified or 
expressed,'^ and is merely a more expanded mode of expressing the 
same idea as that conveyed by the expression “express trust” in 
English law,** namely a trust created by the act of a j)drty. 

Tlie expression wdll not apply to a trust arising by operation 
of Jaw.'" P^or, in such cases, the ])urpose of the trust is not 
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specified but has to be deduced by applying the provisions of the 
law to the facts and circumstances of the case.® 

There is also an alternative way in which the expression ‘‘trust 
for specific purpose'’ may be identified with an express trust or trust 
created by act of parties. 

In the explanation suggested above, the word “specific” is 
treated as equivalent to specified and the word “purpose” is taken 
to liefer to the person or cause intended to be benefited. A 
dilTerent meaning can be attributed to these two words and the 
Hamo result may be arxdved at. The word “sj)ecific” may be taken 
to have been used in contra-distinction with the word ''general,'' 

(1014) A I R 1914 Simi 81 (82) : 27 Ind Cas 332 ; 8 Sind L R 132, Lekhraj 
T ■ 'is ii in at V . A ssainaJ. Tar umal - . 

(1879) ‘J Cul 897 (918, 920) : 4 Cal L R 193 : 4 Ind Jur 287, Gremdcr 
Gtiunder Ghose v, Makintosh. 

(1930) A I R 1930 All 96 (97) : 124 Ind Cas 18, Lachhmi Prasad v. Gancsh 
Dm, ('riio words “for any specific piirpose” merely indicate an 
express trust, i. e. a trust that is not constructive or one arising by 
implication of law or such tliat there is no doubt as to its specified 
terms nor any uncertainty as to alCirming them.) 

(1928) A I K 1928 All 689 (696) : 114 Ind Gas 734, liariifiicliar ya v. Guru 
llevth Hainan Acharya. (Express trust contemplates the vesting of 
the property in certain person oj,i trust cither declared in explicit terms 
or otherwise stated in language indicative of the fact that the legal 
and beneficial ownership is held by dilTerent juridical entities. Hence, 
in absence of any evidence written or verbal to prove the existence of 
such express trust, Section does not ap|)ly.) 

(1882) 1 All 187 (189) ; 1882 All VV N 3, Harkat v. Daulat, 

(1908) 32 liom 31*4 (399) : 10 llom L R 5-.10, PJrurablta l d amnadas v. Hai 
HiixHiani, 

(1895) 19 Bom 352 (359), Dnrahji Jeharufir Handiva v. Munclicrji 
liomanji. 

(1921) A 1 R 1921 Cal 571 (572) : 58 Ind Cas 877, ViiHhvmmhar Haider v. 
Gtrihala ha, si. 

(1929) A I R 1929 Lab 75B (757) : 122 Ind Cas 467 : 11 I.ah 325, H. 7\ Holn 
son V. The AdminAstr alar -General oj Hun jab, 

(1927) A I R 1927 Lab 773 (774) : 105 Ind Cas 721, ML Kishan Dei v. 
Ham Ckand. 

(1923) A I R 1923 Lab 58 (69) ; 71 Ind Cas 89!>, Lank of Multan Ltd, v. 
JJ iikant C hand. 

(1907) 1907 Pun W R No. 173 page 782 (787) : 1907 Pun He No. 132, 
GuUian Mai v. Kishan Gkand, 

(1932) A I R 1932 Mad 685 (686) : 139 Ind Cas 164, Subbiaii Ghetty v. 
V 'isalakshi A <'hi. 

(1923) AIR 1923 Mad 578 (579) : 72 Ind Gas 842, Kishlappa Ghetty v. 
L aks Jmi i yl m. in al. 

(1922) A I R 1922 Mad 57 (58) : 45 Mad 415 : 66 Ind Cas 858, Krishnan 
Latter v. Lakshini. 

(1921) AIR 1921 Mad 125 (125) : 44 Mad 277 ; 61 Ind Cas 907, Hajah 
Rajesiaara J)arai v. Honnusami Tevar, 

(1929) A I R 1929 Nag 298 (302) : 116 Ind Cas 70, Gounshaukar v. 
Ibrahim. AH, 

(1925) AIR 1925 Pat 68 (67) : 93 Ind Cas 454 (F %), Harihar Prasad 
SiiKjh V. Kesko Prasad Singh, 

(1921) 61 Ind Cas 393 (393) (Lab), Shainsul Nisa v. Yakub Bnkhsh, 

(1911) 12 Ind Cas 225 (232) : 36 Bom 214, Oasamati v. Gurrimhhoy 
Hbrahim. 

6. Lewin’s “Law of Trusts,” 12th Edition, pa 4 'e 1125. 

Snell’s “Prinoiiiles of Equity,” 12th Edition, page 127. 


Seotion 10 
Note 7 



454 


Suit against expkess tkustees 


Section 10 and the word “purpose” may be taken to stand for the object xvith 

Note 7 which the trust is created as distinguished from the object which is 

intended to be benefited,^*^ In this view also, a trust created by act 
of parties will bo a trust for a specific purpose, while a trust arising 
by operation of law will be a trust for a general purpose. The 
reason is that in the former case, the author’s object or the view 
with which he creates the trust is specific inasmuch as it is direc. 
ted to a particular person or cause. But, in the case of a trust 
arising by operation of law, the aim of the law giving authority is 
not specific in the above sense, it not being conceived with reference 
to any iiarticularised individual or cause but only in a general way. 
For, in providing that a trust shall arise in favour of such and such 
persons where such and such circumstances exist, it is not the 
aim of the law giving authority to confer a benefit on any particular 
individual or cause. The aim is simply to benefit all persons or 
objects in general where certain circumstances exist without any 
reference to any particular person or object. 

But, the former view is the one which has been accepted and 
followed in the bulk of the decisions bearing on this Section. 

1 llusiralions. 

1. A transfers certain properf.y to B without declaring any trust 

but, at the same time, without intending that the transfer should 
be for tlie benefit of B. Under these circumstances, B will be 
a resulting trustee for A in regard to the i)roperty.^ Idie trust 
will not bo one for a specific purpose as it would be one 
arising by operation of law.® 

2. A contracts to sell his immovable j)r(^perty to B. O buys the 

property from A although he has notice of such a contract. 
Under those circurnstantios, the law makes (' a trustee for 
But as the trust arises by operation of law and not by act 
of parties, it is not a trust for a specific purpose witliin the 
moaning of this Section. 

3. Where money which ought to be received by A is received 

by 7>, B will only be a (■onsiructive trustee for A under the 
law in regard to such money. Thus, where on partition of 
joint family i)roperiies between A and //, a debt due from f 

Ga.(1879) 4 Cal 897 (9:1 B, 923) ; 4 Cal L Jl 193 : 4 Ind Jar 287, Greender 

Chunder G Ituse v. M acliinlosh* 

7. Tnists Act, Section 81. 

[SVr (1877) 1 All 403 (409), Param Sin<jh v. Lalji Mai.] 

8. (1936) A I K 1936 Bom 30 (31) : 160 Ind Gas 612, Slurinhai THnshaio v. 

Sir Navroji pestonji V ai.il . 

9. Sec Trusts Act, 91 and Specific Relief Act, Section 3 Illustration (g). 

10, (1929) AIR 1929 Nag 298 (302) : 116 Ind Cas 70, Gourishankar v. Jhra^ 
him AH 

[See (1981) A I R 1931 P 0 196 (200) : 58 Ind App 279 : 10 Pat 851 : 
133 Ind Cas 705 (P C), Ghhatra Kumar i J>cri v. Mohan Bik‘ 
Tam Shah. (Testator contracting with A that he will bequeath 
all his properties to him but afterwards bequeathing them to B. 
B is not trustee for specific purpose for A.)] 
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a third party, is allotted to A but is subsequently received by 
B, the latter will be a constructive trustee for A in respect 
of such debt. This Section does not apply to such a trust. 

4. Where property is transferred to A for a consideration paid by 
B who did not intend to pay such consideration for the 
benefit of the transferee, A, the latter is a constructive trustee 
for B, because the law raises a trust in such cases. But such 
a trust will not be one for a specific purpose under this Sec. 
tion.^^ As Section 2 clause 11 expressly excludes a benami. 
dar from the cate^^ory of ‘^trustees,” /J, in the above case, will 
not even be a trustee under this Act, though ordinarily he 
will be a constructive trustee. 

l),A is exi)ress trustee for B, C, with notice of the trust, takes 
a mortgage of the trust property and receives from A interest on 
the mortgage. C is only a constructive trustee for B in regard 
to the interest received by him.^’'^ 

6. Where one of several co-owners of immovable property receives 
the rents and profits of the property, he is (if a trustee at all) 
only a constructive trustee for the other co.ownmrs in resi)ect 
of such rents and profits.^** 

11. (1883) 0 Mad 402 (403), AriDianefinlla rUUti v. Jitmiasumy .f'illdi. 

(1890) 24 Cal 301) (315), havno Ternary v. Bnona Tewary. (Tf after partition 
of tbe famil}', one of the memberf< collects any money helonginj:? to all 
tbe mem hers, he is not a tr ustee for the others in respect of the 
money.) 

12. (1922) A I U 1922 Mad 57 (58) : GG Ind Cas 858 : 45 Mad 415, Krishna 

P a. t i e r v . L aJ: shin i . 

(1916) A I K 1916 Mad 524 (525) : 28 Ind Cas 495, N ar ayanan v. Hatiga^ 
Sami Che tty. 

(1884) 7 All 25 (27) ; 1884 All W N 219, Muhnmmed JfahihuUah v. Safdar 
JI usahi. (Joint purchase by two persons — One of them paying his 
share of eonsideraljoii subse([ucntly — Other not specific trustee.) 

13. (1921) A I K 1021 Mad 125 (.126): 61 Jnd Cas 907: 44 Mnd 277, Jtajak Pajes^ 

zvara JVrra,i v. Paunusazny Terar. 

14. (1921) 61 Ind Cas 393 (393) (l.iah), Ml. Sham.sul-N isa v. Y alciih Bakksh, 

[AVy>(1921) a ] U 1921 Cal 571 (572) ; 58 Ind Cas 877, Piswnmbar 
H idder v. G ir d)ala Jhis 't . (Karta of Hindu joint family nob 
express trustee.) 

(1889) 10 Cal 161 (169) : 15 Ind App 220 : 5 Sar 224 : 12 Ind Jur 416 
(P C), Mahii'nred, Ahdur Kudir v, Amtal Karim Panu. 

(1804) 1H04 Suth \V H (Gap) 377 (378), Bacharam Chmedhr y v. 
Mahafah Heehe*'. (Under Act of 1859 it was held that he was a 
trustee within Section 2 of the Act.) 

(1915) A T K 1915 All 12 (14) : 37 All 233 : 27 Ind Cas 712, Amina 
Bibi V, Najm umi'issa. (One heir recovering mortgage money 
on behalf of all heirs of a deceased person — No specific trust.)] 

Co-sharer in village in 13. P. and Punjab absconding lca,ving his 
land — Another co- sharer taking possession of 9^h land — Entry in 
village papers that the land would be returned to the absconding 
co.sharer on his return — There is no specific trust ; — 

(1879) 2 All 394 (396), Piarey Lai v. Bahya. 

(1879) 2 All 400 (463), Kamal Sinyh v. Batul Fatima. 

(1880) 2 All 493 (495, 496), Harbhaj v. Gumani. 

(1881) 3 All 458 (466), Sirdar Saincy v. Piran Singh. 
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See also the undermentioned cases/^ 

Where, on the face of the instrument creating a trust, the 
purposes specified are not adequate to exhaust the property trans- 
ferred in trust, it has been held in England that the author of 
the trust will be taken to have expressed a trust in respect of 
the balance also that such balance should be held by the trustees for 
the benefit of the author of the trust or of his heir at law or next 
of kin, and that consequently, the trust in respect of the balance 
is also an exjrress trustd® This view has been followed in this 
country also and the trust in respect of such balance is regarded as a 
“trust for a specific purpose” within the meaning of this Section. 


(1882) 4 All 187 (189, 190) : 1882 All W N 3, Barkai v. TMulat. 

(1909) 3 Ind Gas 599 (599) : 1909 Pun He No. 85, DJian SirKjh v. liar 
Narain. 

(1876) 1876 Pun Re No, 49, Jahn.nl v. Yadiu 

[But see (1874) 1874 Pun Re No. 84, Haji Ahmad v. Shckh Ahmad. 
(1874) 1874 Pun Re No. 73, (Ihodar v. Chtrbaksh. 

(1871) 1871 Pun Kc No. 5, Iluldo v. Kaiaara Sin^h..] 

15. (1900) 24 Bom 23 (28) : 1 Bom L R 472, Srcrefanj af Stale v. Sakharam. 

(Assumption of the control or possessiou of a khoti village for nearly 
fifty years — Suit for the recovery of the possession of the village by 
Sardesais brought after the period— ^No specific trust.) 

(1931) AIR 1931 P C 9 (12) : 58 Ind App 1:8 Rang 015 : 130 Ind Gas 
609 (P C), Annnmalai Chettiar v. M vJhuka.ru }> pan Chetiiar. (More 
liability in equity to account for moneys received is not trust for speci- 
fic purpose.) 

(1885) 8 Mad 525 (532) : 12 Ind App 120 : 4 Sar 644 : 9 Ind Jur 275 (P G), 
V i^haravnaracu w. Secretary of State. (Where a person is convicted tor 
treason and (iovornment takes possession of certain property which was 
in his possession as forfeited property hut really the property was of 
some other person, the Government is not a specific trustee with regard 
to such person.) 

(1925) A 1 U 1925 Pat 68 (87) : 93 Ind Gas 454 (F B), ITariha.r Prasad v, 
Keshn Prasad Svnyh. (Where a person directs another to acquire pro- 
perty for him (the person directing) and furnishes some money for the 
purpose, but after sometime he withdraws from the venture completely 
but the person directed continues his e.vertions, and as their result, 
acquires the property, there is only a constructwe trust and S. 10 does 
not apply.) 

(1916) A I B 1916 Mad 415 (417) : 29 Ind Gas 168, IlaJna. Baa v. The Offi- 
caal Assignee of Madras. (View of Badasiva Iyer, J. in this case that 
an insolvent is, under .statutory provisions, an express trustee for the 
Olheial Receiver is not correct.) 

(1920) A I K 1920 Gal 363 (366, 373) : 47 Cal 377 : 55 Ind Gas 157 (F B), 
XJ ttam Chandra Bair v. liaj Krishna Dalai, (Sale of equity of 
redemption contrary to O. 34 R. 11, Civil Procedure Code — Suit for 
redemption by mortgagor — Section does not apply.) 

(1927) A I R 1927 Mad 1135 (1130) ; 101 Ind Gas 89, Chinjiakannu Fada- 
yachi v. Uirarnasiva Aludaliar. (Do.) 

(1917) AIR 1917 Pat 608 (609) : 41 Ind Gas 533, Shen Narain OJha v. Bam 
Jatan Ojha. (Do.) 

16. (1838) 1 Dr A Wai.668 : 56 E B 222. Salter v. Gavanagh. 

(1890) 59 L J Q B t (11) : 61 L T 686 : L R 24 Q B D 128, Patrick v. 
Simpson . 

17. (1914) AIR 1914 Sind 81 (82) : 8 Sind D R 132 ; 27 Ind Gas 332, Lekhraj 

Visunial v. Ass imal Tarumal. 

(1897) 21 Bom 646 (664), Vundrarandas v. Gursondas. 

(1910) 8 Ind Gas 635 (636, 687) ; S5 Bom 49, Mojilal Parmanand v. Gouru 
Shankar Kushaljh 
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But this principle will not ax>ply where the trust fails is 
avoided wholly or partly and the purpose expressed is defeated to 
that extent, with the consequence that a resulting trust arises by 
operation of law in favour of the author of the trust or of his heir 
at law or of his next of kin. Such a trust is purely a creation of 
law and is, in fact, in disregard of the purpose specified by the 
author of the trust. This Section will not apply to such cases.^^ 

8. Form of trust for specific purposes. No particular form 
is necessary to create a trust for a specific purpose.^ That such a 
trust has been created can bo gathered from facts and circumstances 
of the case.^ 


Section 

Notes 

7—8 


Note 8 


(1877) 2 Bom 388 (414, 416), Lalhihliai Bapubfiai v. Mankiirarjfai. 

(1907) 31 Pom 222 (232) : 8 Bom L H 328, Mathura v. V andravnaidas. 
(1936) A I R 1936 Bom 30 (34) : 160 Ind Gas 612, Shirinbai DinshaiO v. 
Nanroji Pcsionji. 

(Compare Section 81 of the Trusts Act of 1882 and Illustration (b) to that 
Section. The dilTercnce between the above Illustration and the case given 
above in the Note is that in the Ilhistratiou the author of the trust has not 
declared any intention as to the X)ropcrty transferred, whtsreas in the case given 
above, the author has clearly declared a trust in respect of the property 
transferred but has not specifi(id the beneficiary with reference to a portion of 
the property. Under such ciicumstances, the inference is made tfiat. he 
intended tliirt such portion must be held in trust for himself and his Jegal 
representatives.) 

[See also (1922) AIK 1922 P 0 212 (211) : 49 Ind A])p 37 : J02 Ind 
Gas 832 (P C), J\ h.aw Sun 'fek v. iJImali Hoo).] 

18. (1922) A I K 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Gas 832 (P C), 
Khaiv Sini '.kek v. Ohoiah llooi. 

(1879) 4 Gal 156 (465) : 3 Cal L U 315 : 2 Shomc L H 153, Kherodc Moyiee 
Jk)ssee V. hoorifaiiioney Jjossee. 

(1907) 3 1, Bom 222 (232) : 8 Bom L K 328, Mathuradas v. Vandrawandas, 
(1936) A I K 1036 Bom 30 (35) ; 160 Ind Gas 612, Skirinhai Dinshaw v. 
Naioroji 1 'estonji- 

(1807) 21 Bom 646 (664, 665), V^iDidrauhindas v. 0 urosondiis* 

(1896) 20 Bom 511 (5 17), Cowasjl Notrroji Pochkhanetrala v. llnstomji 
I ){) ssab h. ( ■) // Se / n a . 

(1890) 14 Bom 476 (481), Naaia Pal ]\<i.llut>kny v. 11 arlor.hn.nd J (lausha, 
(1912) 17 1. G. 689 (605) : 37 Bom 447, ^l^dLanl■i.d Ibrahim v. Abdnl Pettif, 
(1905) 7 Bom B K 324 (329), Jhidij v. Adrocate-Oencral. 

(1882) a Gal 788 (800, 801) : li Gal L K 370 : 7 Ind Jur 17, llevianipni 
Dasi V. N obiit eiiand. (iii.nse. 

(1907) 1907 Pun W R No. 173 p. 782 (787) ; 1907 Pun He No, 132, Oulzari 
Mai V. Kisiian (bkand. 

(1881) 4. Mad '104 (410), Maniokfirel-u M ad all v. Arbuthnot d Go, 

(1894) 16 All 256 (258) : 1894 All \V N 73, Jasoda Uiht v. Permanand. 

[tSec (lIso (1878) 2 Gal L H 112(117), K herodc Monee !)ossec v. Jhir ia-- 
mo nee Dossae.] 

Note 8 

1. Lewin’s “Law ol Trusts”, l‘2tli Kditiou, pages 11'25, ll'iO. 

(1936) AIK 1936 Mad 876 (877) : 169 Ind Cas 362, Vairavan Ohetty v. 
Ohettichi A.c/ii. (Registered instrument not nccossary for creating 
trust of money or moveable property.) 

(1926) AIK 1926 Mad 109 (110) : 91 Ind Gas 671, Pachaiyappa Ohetty v. 
Sivakami Animal. (Do.) 

2. (1925) A I R 1925 Pat 68 (89) ; 93 Iiid Gas 454 (F B), Ilnr ihar Prasad 

Sirujh V. Kesho Prasad Singh. (For the purposes of Section 10 of the 
Limitation Act, it is not necessary that the trust should be proved by 
an express xerUttm or oral declaration. It may be inferred from the 
circumstances or the conduct of the parties.) 
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"A transaction may be a trust although the trustee himself is 
partly entitled to the benefit of the trust.^ 

9. Alleged trustee must be owner of trust property. — a 

trust being, as has been seen in Note 1 to Section 2 clause 11 ante, 
an obligation annexed to the oumership of property, unless the alleged 
trustee is the owner of the property to which the trust relates, there 
will be no trust and therefore no trust for a specific purpose.^ But, 
the subject-matter of a trust need not necessarily be the entire 
interest in any property. There may be a trust even in respect of a 
limited interest or right in property. Thus, even a right of posses- 
sion may be vested in trust for another’s benefit. (See Note 5 above.) 
But, it will be noted that even in such cases the trustee is the owner 
of the right which is the subject-matter of the trust. Where the 
alleged trustee is not the owner of the interest which is said to be 
subject to a trust, there can he no trust. 

Illustrations. 

1. A jxu'son who is merely in possession of })roperty on bclvalf of 
another as his manager or agent is not a trustee for him in 
regard to the proi)erty.^ The reason is that such a manager 
or agent is not the owner of any interest in regard to which he 
can bo said to bo a trustee. 


(1935) 62 Cal 393 (397), Mahomed llaheeh Alnm v. Ayijunian Ara, Benum. 

(1920) A I H 1926 Marl 109 (110, 111) : 91 lad Cas 671, Facha%yap]m 
(fhelfy V. Srral'anii Avimnl. 

3. (1927) A I K 1927 Mad 1134 (1131) : 100 Ind Cas 506, Kutii Boeker v, 
JJfisan M aif an. 

Sec rlednil/iou of “trust** in Section 3, Trusts Act, 1882. 

Note 9 

1. (1929) A I R 1929 P 0 77 (80) : 114 Ind Cas 565 (1* C), Ifanram v. Madan 
Li opal. (Trust retains the actual ownersbij) in the trustee.) 

(1922) A 1 P 1922 P 0 123 (126) : 65 Ind Cas 161 ; 48 Ind App 302 ; 44 Mad 
831 (P C), Vidjfa Vdrutlii v. BaUiswami lifer. 

See ahsa Section 3, Trusts Act, which defines trust as an obligation annexed 
to ownership of i)roperty. 

See nlsn Sjtell’s “Principles of Equity,” 11th Edition, p:ig(3 51, where 
“trust” is defined as a beneficial interest in or beneficial ownership of 
real or personal property unattended with the legal ownership thereof. 

Sec also Lewin in his treatise on the “Law of Trusts.” 12th Edition, page 11 
where he drdines a trust as a cojafidence reposed in some other .... 
annc.rcd in pnritif to the cslale of the land .... 

Sec also Salmond’s “Jurisprudence,” 8th Edition, page 287. 

•2. See Salmond’s “Jurisprudence,” 8th Edition, page 287. 

(1898) 1898 Pun Ko No, 34, The Jlojah of Varidhote v. Sardar Gurdayal 
Singh. (Section 10 does not apply to suit brought against a khnzanchito 
recover money.s said to have been misappropriated by him from money 
in his charge. Such money is not vested in trust for any specific pur- 
pose with khazanchi.) 

The following decisions under the Act of 1859 which seem to l»y 

•down a different view are not correct : 

(1876) 1876 Bom P J 124, Bai Chandan v. Dulahhram. 

(1864) 1 Suth W R 126 (127), Shav) GJiolam Nuj;juJJ' v. Toossoodduck. 

<1868) 10 Suth W R 174 (174) : 1 Bcng L R (s N) 11 (d), Narain Bass v. 
Mahatah Ghwhder, 
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2. The guardian of an infant who is In possession of the infa'ht’s Scotion 10 

property on the latter’s behalf is n^t a trustee as he is not the Note 9 
owner of the property.^ 

3. The directors of a company are not trustees of the property of 

the company because the property of the company is not vested 
in such directors as owner 

4. The statutory liability of the Government under the provisions 

of Bengal Act 11 of 1859 to return to the owner of land sold 
for arrears of revenue the surplus proceeds of such sale, is not 
the liability of a trustee because the surplus sale- proceeds do 
not vest in the Government as owner. The owner of the land 
continues to be the owner of such proceeds.^ 

5. When a Court of Wards takes charge of an estate, tlie Govern- 

ment does not be3Come a trustee for the rightful owners because 
the ovmerskip of the estate is not transferred to the Govern- 
ment in such cases. ^ 

6. Property comprised in a Hindu or Muhammadan religious 

endowment is generally vested in the deity or tlie institution 
which are regarded as juristic persons capable of owning 
property. The manager of the endowment althougli he may be 
called a trustee is not really one in the eye of tlie law. Hent^e, 
a suit against such manager would not have fallen within the 
scope of this Section but for the special provisions contained in 
the second paragraph of this Section which makers such person 
a trustee for the ])urposes of this Se(;tion. (See Note 25 infra.) 

7. The manager of a Hindu joint family is not a trustee for the 

other members of tlie family as the shares of the latter are 
not vesiiod in the manager as owner tliough he is entitled to 
rnarjage the whole property.’' (See also Note 10.) 

o. (1925) A I \i 1925 289 (290) : B Hang 20() : 80 Ind < Uis 297, Ala Tknn 

AT ay v. IJ J'o Kin. (Taking charge of and managing minor’s property 
creates construetivo trust, and pro])erty does not vest iii the person 
taking charge.) 

(1937) A I K 1937 liom 334 (335) ; 170 Ind (‘as 047 : I L U (1937) Pom G3G, 

K isandas Lar'inandas v. (iodararihai ( ionnddas. 

[But see (1915) A 1 K 1915 All 121 (122) : 28 Ind Gkis 8G1, Aft. 

Afn niia Kii n infir v. Vcna.ik Jlain. (Doubted if time would run 
at ail in favour of guardian.) 

(1915) A 1 K 1915 Dow Dnr 132 (133) : 2G Ind Gas 700, Manna Yin v. 

Ala Sfi w Alyaiiia. (Position of holder of certificate under Minors 
Act (Pongal Act 40 of 1858) is that of express trustee.)] 

D (1931) AIR 1931 Mad 58 (59) : 128 Ind Gas 477 ; 54 Mad 153, Naratnmha 
Aiyauf/ar v. (official Assitjnec (\f Madras. 

(1924) A I R 1924 Lab 435 (436) : 5 I.aii 27 : 79 Ind Cas 740, Daidat Ham 
V. Bharat National Bank Ltd. JTclhi. 

(1894) 18 licm 119 (130), K athiawar Trad my Go. v. V irchand Dipchand. 

(1923) AIR 1923 Lah 58 (59) : 71 Ind Gas 899, The. Bank of Alulian Ltd. 

V. ITuka'ni Chand. 

5. (1891) 18 Cal 234 (240, 241), Secy, of State, v. Fazal AH. 

(1893) 20 Cal 51 (57) (F B), Sec 7 j. of State v. Guru 1‘roshad Dhur. 

6. (1882) 6 Mad 91 (106) (F’ B), Palckonda Zaniindor v. Secy, of State. 

7. (1921) AIR 1921 Cal 571 (572) ; 58 Ind Ca.s 877 : Biswambhar Haider v. 

Giribala Basi. 
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Note 10 


Note 11 


8. A receiver of property appointed by a Court is not a trustee as 
the title to the property does not vest in him and his possession 
is on behalf of the rightful owner.*^ 

See also the undermentioned cases, ^ and Notes 18 and 19. 

10. Owner of property must be under obligation to hold it 
for another's benefit. — It is of the essence of a trust that a person 
who is th(j owner of proj)erty must be under an obligation to hold 
such property for the benefit of another. Thus, it has been held 
that the mere fact that a Hindu husband dies desiring his widow to 
adopt a son, does not impose any obligation on the widow to hold 
her husband’s estate for the benefit of the son to be ado{>ted by 
her.^ Similarly, it has been held that merely because a property is 
purchased in the name of a Hindu idol from funds belonging to the 
purchaser, he is not under an obligation to hold the property for tlie 
benefit of the idoL^ 

Where yi transfers his estate to B in trust for himself (i.e. A) 
for the purpose of discbai’ging his debts, J> is a trustee only for A and 
not for /I’.s creditors, and is under no obligation to hold the estate 
for their benefit.^ 

11. Obligation must arise out of confidence. — A trust denotes 
an obligation based on conjidence. Hence, an obligation based on 
contract^ cannot give rise to a trust. 

8. (1926) A I K 192(; Cal S85 (S92) : 52 Cal 911 : 90 liid Cas Sfyi, Efv^Jern 

Morhjaiji! <1; A<je7ii'!/ i/o. v. M u ha 7fr?fuul I'a.dul Karim. 

alan (1936.) A I R 1936 jVrad 170 (171) : 161 Irul Cas 843, SUa- 
r(vm(!i>WiV))iif V. ahtiUilxShainamina. (Roceivor appointied by 
private a)'r:( ti^'cment lx''.tween parties to liti, '.Ration.)] 

9. (1925) A I K 1925 Pat 68 (89) : 93 Jnd Cas 454 (F li), Jfarihar Prasad 

V. Kfsuo 1‘rasa.fL 

(1911) 9 Ind Gas 391 (393) : 38 lud App 23 ; 33 All 125 ; 14 Oudh Cas 95 
(PC), AluJiammad Bnkar v. M nPuiviniad Bakar AH Khan. (Land 
claimed by X as inalik' — V'" claiming to be entitled to possession till 
certain duos of his were paid — L jukI settled with Y in accordance with 
possession and A' directed to redeem by paying the dues — P held was 
not a trustees) 

(1937) A 1 R 1937 Rmn 433 (441) : 171 Ind Can 844, Vilhalrao Chidamhar^ 
ran v. Basa'anf Jitslo Nad<nr. (Morn assumption of management by 
Sovereign power on default of watandar to pay fixed judi is not tanta- 
mount to vesting in trust for specific purpose.) 

[See also (1937) A I H 1937 Mad 787, Secy, of Stale v. Lokanatha. 
{Magistrate appointing some one to cultivate land attached 
under 8. 146, Cr. P. C., and to deposit sale proceeds of the crops 
in Treasu I'}'- -Government though not trustee is stakeholder.)] 

Note 10 

1. (1869) 2 Beng L R A C 31B (314), Gohinda Chandra Sarnia v. Anand 

Mohan Sarrna. 

2. (1869) 11 Suth W H 13 (14) : 2 Beng L RAC 155,. Brojo Sundari Debia v. 

liani huchnice K oonwar ee . 

3. (1898) 25 Cal 642 (647, 648) : 2 Cal W N 469, William Robert Ftnlc v- 

Makar aj Bahadur Singh. 

Note 11 

1. (1880) 29 W K (Eng) 2C9 (279) : L E 5 Q B D 518 : 50 L J Q B 90 ; 44 
L T 454 : 45 J P 420, W ilson v. Lord Bur y. 
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Illustrations. 

1. A contract for the sale of immovable property creates an obliga- 

tion annexed to the ownership of property.*®' But such obliga- 
tion being based on contract and not confidence, does not give 
rise to a trust.^ 

2. ^1 enters into a contract with B for the payment of a certain 

sum of money to C. This does not give rise to a trust in favour 
of C. Thus, where A mortgages or sells his immovable property 
to B and a part of the consideration is left with B under a 
contract that the latter should pay it to A*s creditors, no trust 
is created and the latter cannot sue B for the amount as there 
is no i)rivity of contract between B and them.® 

3. The liability of a Muhammadan husband to pay dower to his 

wife is based on contract and consequently the husband is not 
a trustee for such dower.'^ 

4. The relationship between a debtor and creditor is based on 

contract and hence the debtor is not a trustee for the creditor.^ 

5. A banker is ordinarily not a trustee for his customer in respect 

of the latter’s moneys in the hands of the banker, the reason 
being inter alia, that the relationshij) between the parties is 
based on conlraci and not confidence/' (Sec Note 18 infra) 

6. An agent is not a trustee for his principal in respect of the latter’s 

moneys that may come into his liands, the reason being that 
tlie agent’s obligations to his principal are based on contract and 
not confidence,^ 

7. A coinp^^ny does not hold the dividends declared on shares in 

trust for tlie share-holders. The right of the share-holders to 
recover sucli shares is based on contractf^^ 

l^.See Hcotiori 40, Transfer of Property Act. 

2. (1870) 2 Cal 32B (326), A.hmcd Mnhavicd Faitel v. Adjein Dooply. (Sale of 

sliarcs.) 

3. (1919) A 1 ll 1919 Pat 344 (345) : 51 Ind Gas 320, AIukM Shigh v. Kishun 

S i ng h . 

(1911) 9 Ind Gas 988 (989) (Cal), Drh Narain Duit v. Ram Sadhaii Alandal. 

4. (1869) 11 Suth W K 212 (214) : 2 Beng B K A 0 300, Mcer Meker AH v. 

Alt. Ama)iCf\ 

5. (1880) L K 5 Q B D 518 (530) : 29 W K (Krif:;) 269 (273) : 50 L J Q B 90 : 

44 Ij T 454 •. 45 J P 420, Wiisfyn v. fjoi'd Bury. 

(19-25) A I R 1925 Nag 115 (117) : 81 1 C 505, Bhaiyalal v. Rm BcharilaL 
(1914) A I R 1914 Mad 171 (173, 174) ; 22 Ind Gas 936, Rajammal v. 
Jj a ksh 771 a in rn a I . 

[See (1905) 32 Cal 799 (813) : 9 Cal W N 448, Ranee Chandra Kally 
Dehy v. Edmund pelly Chapman. (Officers charged with pay- 
ment of Governmont debts are not trustees.)] 

6. (1880) 29 W R (Eng) 269 (273) : B R 5 Q B D 518 : 50 L J Q B 90 : 44 

B T 454 : 45 .1 P 420, Wilson v. Lord Bury. 

7. (1925) A I R 1931 Nag 115 (117) : 81 Ind Cas 505, Bhaiyalal v. Rai Behari- 

loX. (Money received by manager on behalf of principal — Suit by 
principal for such money — Bectioii 10 not applicable.) 

7a.(l924) AIR 1924 Mad 721 (722) : 79 Ind Cas 947, Gurujiadha Rama Sesh^ 
ayya v. Sri Tripurasundari Cotton Press^ Bc.zwada. 


Section 10 
Note 11 
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Section 10 
Notes 
11—13 


Note 12 
Note 13 


Every trust implies an obligation based on confidence. Such 
confidence may be actually reposed by one party in another and 
accepted by him or it may be raised by implication of lawf In the 
former case, the trust would be one arising by act of parties or a 
trust for a specific purj)ose within the meaning of this Section, In 
the latter case the trust will be one arising by o2:)eration of law and 
will be outside the purvievv of this Section. 

It may also be noted that every obligation in respect of property 
which is based on confidence and not on contract need not give rise 
to a trust. Thus, in the undermentioned case,” where the defendant 
was appointed by private arrangement between the parties to a 
suit to collect the income of the suit property to be handed over to 
the successful party in the end, it was lield in the circumstances 
of the case that there was no contract of agency and that the 
defendant was only in the position of a receiver or administrator. 
At the same time it was held that there was no properly constituted 
trust so as to attract the operation of this Section. 

12* Trust must be one created by act of parties. — See 

Note 7, ante, 

13. Instances of trust for specific purpose. — The following 
are some instances of a trust for a specific puri)oso as explained in 
Note 7 above : 

1. On the occasion of a betrothal, the bridegroom's father made 

over a sum of money to the keeping of the bride's father as a 
fund constituting her palla or dowry in accordance with the 
usual practice of the caste. Held that a trust was created for a 
specific purpose, viz. for the provision of the customary dowry 
of the betrothed girl.^ 

2. Where a Hindu widow who wnis the natural guardian of her minor 

sons handed over a sum of money to her brother for the benefit 
and education of tier sons, Held that she constituted the brother 
a trustee for a specific purpose." 

3. One of the terms of a family arrangement was that a certain sum 

should be set apart from the family funds for the payment of 
the debts of a certain member, V. It was also arranged that a 
sum of rnotiey slioiild be placed with P who should discharge 
the debts and pay the balance to U. A hundi w^as given to D 
under the above arrangement and the hundi was cashed by him. 
BeUl that J> was constituted a trustee of the money for the 

8. Lcwiij’s “Law of Trusts, *• 12th Edition, pago 12. 

9. (1936) AIR 1936 Mad 170 (171) : 161 Ind Gas 843, Sitaramasioami v' 

M a h a I al: ah m am m a . 

Note 13 

1. (1908) 82 Bom 394 (399, 400) : 10 Bom L R 540, Bhurahhai Jamnadas v. 

Bai Ruxmani. 

2. (1928) A I R 1928 Bom 58 (59) : 52 Bom 184 : 107 Ind Gas 705, Ghintaman 

v. Khandcrao, 
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specific purpose of paying the debts of V and the balance to V Sectioil 
himself.^ Note IS 

4. Where a father executed a settlement deed by which he gave 

certain properties to his son and directed him to pay a certain 
amount to the settlor’s daughters, Held that there was a specific 
trust in favour of the daughters/* 

5. A hands over certain sums of money to 7J in order that the latter 

should carry on a money-lending business in his own name, but 
for the benefit of A. This constitutes a trust for a specific 
purpose.^ 

6. Where a person, in anticipation of his death, handed over his 

property to the defendant and directed him to pay certain spe- 
cified debts out of such property and to apply the surplus for 
the support of his family : Held that a specific trust was created 
for the benefit of the creditors whose debts were specified. 

Y. On the dissolution of a partnership between L and B : “it was 
arranged that the 3/l6ths of the said Jj in the 3 anna share of 
the commission earned in the H mill should bo continued and 
that the said B should receive the said 3 anna share of the 
commission as aforesaid and on receipt thereof hold 3/.16ths for 
Held that this created a trust for a specific puri)ose.^ 

8. In the undermentioned case,^ the East India. Cornj)any on taking, 
over the properties of a Native Kaj entered into an agreement 
with the creditors of the Eaj whereby the Company agreed to 
pay their debts and to set apart a sutficient portion of the 
revenues of the place for the payment of the debts. If eld that 
in tiie circumstances of the case, tlie above arrangement created 
a trust for a specific inu'pose. 
kSee also the undermentioned eases."* 

:-3. (1930) A I K 19:5G Mini 870 (877) : 109 liid Gas 802, Vairaran Chetty v. 

Cliet l-ichi Acjti, 

•i. (1931) A I K ;1934 Alad *273 (273) : 118 Iiid Cas 085, Nariuvn.itJi n A'tiinial 

V. M lit hu 

5. (19‘2G) A 1 R 1920 Mad 109 (110, 111) ; 91 Ind Ca.s 071, ]\i(ihaiyapp(t Cheilij- 
V, S i Vdli ttin L AininaL 

G. (1890) 17 Cal 020 (029), Siiddas hik Kootary v. Ram Ch it n dcr, 

7. (1907) 31 Rom 418 (426) : 9 Rom R R 267, Narrandaa Raniji v. Narronda^ 

Hamji. 

8. (1923) AIR 1923 ^lad 007 (070) : 40 Mad 259 : 74 Iiid Cas 785, Secy, of 

Stoic V. Rad } Cl k a Rraaad. 

9. (1915) AIR 1915 Rom 282 (283, 284) ; 39 Rom 572 : 31 Ind Gas 277, Secy, 

of State V. Rajofji. (Money due from Satara Government to |daintifE 
— Satara Government taken over by Rritish Governmemt — Amount 
credited in favour of plaintill in Government account books — Held 
from this and other facts that there was a trust for a specific purpose 
in plaintiff’s favour.) 

(1923) AIR 1923 Nag 90 (91), Nanideo v. Kcshce. {Village pasture lands - 
enjoyed by the khatedars as trustees for the villagers.) 

(1927) AIR 1927 Mad 1134 (1134) ; 100 Ind Cas 606, Kuili Rokkar v. 

Ussan Mayan. (A partition took place between members of a family ; 
one of the parties receiving property of a higher value in consideration 
of his undertaking to pay a certain sum of money to a widow and 
daughter in the family and the document further providing that in. 
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Seotioii 10 
Note 14 


14 . Mortgagee in possession after the mortgage has been dis-. 
charged is not a trustee. — Section 2 clause 11 expressly excludes 
from the dehnition of “trustee” a mortgagee in possession after the 
mortgage has been discharged. Hence, this Section -will not apply 
to a suit against such mortgagee. Even if such mortgagee had not 
been excluded from the definition of trustee by Section 2 clause 11, 
ho wo;Tld only be a constructive trustee and not an express trustee 

case he failed to do so, ho and the properties allotted to his share 
should be liable for the amount. In a suit to enforce the obligation : 
Jfrld that a charge was created and inasmuch as the obligation 
annexed to specific property arose out of a confidence reposed in and 
accepted by the owner, the person who undertook the obligation was a 
trustee and the party to whom the payment was due was a cestui gue 
U' list.) 

(1920) A I K 1920 P G 208 (200), Somnsiindarani Ghcity v. Arunachallam 
Ohvtty, (Held on construction of document that it created trust for 
specific purpose.) 

(1924) AIR 1924 All 884 (887) : 47 All 17 : 84 Tnd Gas 631, Behari Lai v. 
Shir Narain. (A providing by will that half the property should go 
to B and the other half should bo in the custodj'- and raanagomont of 
B or other persons who got the property from B but that the income 
arising from such half of the property should be devoted to certain 
religious objects. Held, that the persons who got the property as heirs 
of B after B's death, wore express trustees.) 

(1874) 21 Suth W R 415 (416), Syed Shah Alleh Ahmed v. Mt. Bibhee 
Nuseehun, (Property vested in a person, partly for charitable 
purposes and partly for the benefit of others.) 

(1024) A I R 1924 Mad 920 (020) : 85 lud Gas 508, Muhammad Mathir 
lioivthan v. Kasa Tlnwlhan. (Acknowledgment of trust for specific 
jmrposn.) 

(1870) 7 Bom II C R A O 140 (152), Vithal Viswanath Prahhu v. Tiama^ 
ehandra Sadushiv Kir hire. (Immovable property made over to defen- 
dant to sell and pay to plaintiff.) 

(1877) 1877 Bom P J 105, Harihar v. Shidheshvar. (Partition decree — One 
member of the family hemming trustee of shares of the other mem- 
bers of the proceeds of property in liis possession not actually divided 
by metes and bounds.) 

(1900) 2 Bom Li R 418 (419), Girdhariji v. Shainahetti. (Disposition which 
vests the possession of house in S for a specific purpose, namely, to 
realise the rents and after deducting outlays and expenses to keep half 
of the balance herself and pay the other half over to N for the purpose 
of performing services to the deity.) 

(1891) 14 Mad 61 (63), Setlm v. Krishna. (Property given by maternal 
grand-father to plaintiff’s father in trust for ])laintifT.) 

(1905) 2 All L Jour 247 (252) : 1905 All W N 89, Mitra Lai Sahi v. Bajih 
Lochan Sakai. {Proport}' made over to A in trust to be restored on 
demand to the cestui que trust.) 

(1869) 12 Suth W R 319 (319, 320) : 8 Bong L R A C 409, Bakhal Das 
Madak v. Madhusudan Madak. (Do.) 

(1918) AIR 1918 Bah 351 (352) : 45 Ind Gas 325 : 1918 Pun Re No. 66, Mt, 
Seoti v. Bhagirath. (When land is assigned for a fixed term, a suit 
for its recovery on expiry of the term is governed by S, 10.) 

• (1910) C Ind Gas 781 (781) (Mad), M. D. Tirumalai v. Bama Suhhier, 

(Suit by Kattalai manager for recovery of share of tasdik amount 
from temple trustee who received it from Government in trust for 
Kattalai.) 

(1927) A I K 1927 Bom 398 (398): 103 Ind Cas 418, Mahomedsa Khadirsa v. 
Khadersa Ifajisa. (Trust to manage devasthanam lands and pay 
surplus to others.) 



Suit against express trustees 


^65 


or a trustee for a specific purpose^ and therefore this Section would 
not have applied to him. 

Although in the Act of 1859 there was no definition correspond- 
ing to Section 2 clause 11 and although Section 2 of the Act only 
used the word “trustee/' it was held under that Section that a 
mortgagee in possession after the mortgage had been discharged was 
not a “trustee" within the meaning of the Section.^ 

See also Article 105 of the Act. 

15. Benamidar is not trustee. — Section 2 clause 11 expressly 
excludes a benamidar from the definition of “trustee." Hence, a 
benamidar is not a trustee for a specific purpose within the meaning 
of this Section.^ Even in the absence of the provision excluding a 
benamidar from the definition of “trustee," ho would only bo a 
constructive trustee and not a trustee for a specific i)uri)ose^ and 
hence this Section would not have applied to him. 

Although the Act of 1859 did not contain any definition corres- 
ponding to Section 2 clause 11, and Section 2 of the Act only used 
the word “trustee," it was held that the Section did not apply to a 
“benamidar."^ 

16. Executor or administrator not specific trustee. — It is 

well settled that the executor of a will is not as such a trustee for 
!i specific purpose within the meaning of this Section.^ The reason 
is that althougli an executor is in law the owner of the deceased 
testator's in’operties and holds such proi)erties for the benefit of 


Section 10 
Notes 
14—16 


Note 15 


Note 16 


Note 14 

]. S('v Notes under Section 2 clause 11, ante. 

[8'rc also (1919) AIR 1919 Cal 309 (311) : 52 Ind Cas 902, Kshclra 
Natli V. J)'n7'(fa/>nda MnndaL] 

2. (1868) 9 Sutb W K 187 (189) : Beng L R Sup Vol 901, liahoo Lall Doss v. 
J ainal A li. 

Note 15 


1. (1922) AIR 1922 Alad 57 (58) : .15 Alad 415 : 66 Ind Cas 858, Krishnan 

Vattrv V. ] j(ilslnni. 

2. See NotoFi under Section 2 clause 11, ante. 

3. (1869) 11 Suth W' R 72 (76) : 2 Bong L R A C 284, Vma Sunduree Dossee v. 

Dinar ha Natii JUty. 

Note 16 

1. (1927) A I R 1927 Bom 424 (425) : 108 liid Cas 225, J arniiadaii Gordhandns 
V , Da m nd a r da s O h n 'ft ilnl. 

(1910) 8 Ind Cas 189 (190) (Bom), Gnjann^i Vinayah v. Warn an Stawi Jiao. 
(1926) AIR 1926 Cal 1 (52) : 93 Ind Cas 385, Frayay Kvviari Deri v. 

Shiva Prasad Sinyh. (Executor is coiistructivo trustee.) 

(1909) 1 Ind Gas 289 (301) (Cal), Dnroda Prasad Jkmerji v. Gajendra Nath 
Jdanerji. 

(1879) 4 Cal 897 (918, 920) : 4 Cal L R 193 ; 4 Ind Jur 287, Gramchnnder 
G hash V. Mackintosh, 

(1875) 14 Bong L R 21 (44, 45, 46), Goiml Narain Mozoomdar v. Muddo^ 
mil tty Gup tee. 

(1929) AIR 1929 Lah 763 (757) : 122 Ind Cas 467 : 11 Lah 325, J1 . P, 
JAoh son \ . Administrator -General of Punjab , (A fortiori executor 
de son tort is not specific trustee.) 


Lim. 30 
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Section 10 others such as creditors of the deceased and legatees, the position and 

Note 16 obligations of the executor arise by o'peraiion of law and not by act 

of parties. Thus, although a testator may appoint a certain person 
as executor, the ju'operties of the testator vest in the executor by 
operation of law and not by the act of the testator.^ Similarly, the 
obligations of the executor in favour of legatees and creditors of the 
testator arise by force of law and not by the act of the testator.^ 

But, where a testator appoints a person as executor and also 
bequeaths to him certain properties, directing him at the same time 
to pay out of such properties certain specified legacies or debts, the 
executor will be a trustee for a specific purpose.^ 

Where a debtor of the testator becomes the executor under his 
will, the executor will be a constructive trustee in regard to such 
debt for the persons interested in the debt.^ Hence, he will not be a 
trustee for a specific i)urpo3e in regard to such debt, 

A person to whom letters of administration to the estate of a 
deceased person have been granted is not a trustee for a specific 
purpose, although the estate vests in him under the law for the 
benefit of others.® The reason is that the rights and obligations of 
such a person arise by operation of law and not by act of parties. 

(1915) AIR 1915 Mad 1184 (1188) : 27 Ind Cas 849, Hamanathan Chdty 
V. Ragammal. 

(1910) 6 I, 0. 832 (833) (Mad), Nagnrathnammal Namasii'aya Mudali. 

[See (1936) A I K 193G Bom 1 30 (34) : 160 Ind Cas 612, Shirinhai 
IHnshain v. Nowroji Pestonji Vakil, 

(1878) 2 Cal L R 112 (117), K hcrodemnncy IJossee v. Doorgamoney 
Dosseei] 

See also Snell’s “Principles of Equity”, 11th Edition, page 152, 

Lewin’s “Law of Trusts”, 12th Edition, page 1126. 

2. See Succession Act (1925), Section 211. 

3. See Succession Act (1925), Sections 325 and 328. 

4. (1881) 7 Cal 772 (775, 776) : 9 Cal L R 327, Afiund Moye Dahi v. Grish 

Chunder Myti, 

(1903) 30 Cal 369 (384) ; 7 Cal W N 353, Nistarini Dassee v. N-imdo LaL 

(1905) 29 Bom 267 (280, 281) : 7 Bom L K 45, Moosahhoy v. YaAuhhhm, 
(Will validating and confirming prior trust deed — Executor not ap- 
pointed trustee but directed to carry out the provisions of the trust 
deed — Held h(3 was express trustee.) 

(1014) AIK 1914 Cal 129 (131) : 20 Ind Cas 630 (632) : 41 Cal 137, Deb 
Narahi DuU v. Ham Sadliaii Mandal. 

(1876) 2 Cal 45 (56), Tree poor asno.ndery Dossee v. Dahendra Nath Tagore. 

(1910) 9 lud Cas 951 (953) (Bom), J eha)igir Dadabhai v. Kaikhiifiru 
Karasha. 

[See (1901) 25 Bom 429 (432) : 3 Bom L R 45, Barndhan v. 
Majiibhai.] 

6. (1909) 4 Ind Cas 283 (285) (Bom), Damndar v. Dayal Mowji. 

See Section 87, Trusts Act. 

The view expressed in the following cases that there is a trust for a 

specific purpose is not correct : — 

(1908) 10 Bom L R 346 (350), Yakub Ibrahim Sayani v. Bai liahimatbai, 

(1909) 4 Ind Gas 462 (465) (Gal), Basir AH v. Jlafii Nazir Ali. 

6. (1917) AIR 1917 Pat 74 (76) : 2 Pat L Jour 642 ; 40 Ind Cas 860, JanaT- 
dhau Prosad v. Mt. Jankibaii Thalmrain, 
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17. Trustee de son tort, whether specific trustee.— A person Section 10 

Avho by mistake or otherwise assumes the character of a trustee Notes 

when it really does not belong to him is a trustee de son tort} Thus, 17 — 18 

where A transfers certain property to B in trust for 0, and /j, a 
stranger, dispossesses B and begins to hold the property with the 
professed object of doing so for the benefit of 6\ .1) becomes a trustee 
de son tort and is subject under the law to ail the liabilities to Note 17 
which the trustee is liable. But, a trustee de son tort is not a 
trustee for a speci fie purpose within the meaning of this Section. 

The reason is that his obligation to hold the prox)erty for the benefit 
of the cestui que trust does not arise out of the intention of the 
author of the trust but as a matter of lam). Hence, this Section 
cannot apply to a suit against a trustee de son tort. But there is 
a conflict of decisions on the point. The Allahabad‘S and Bombay^ 

High Courts and the Chief Court of Oudh'^®* hold that the Section 
does not apply to such a suit, while the contrary view is held by 
the Calcutta'^ and Madras^ High Courts. It is submitted that the 
latter view is not correct.^ 

18. Deposit of money. — A deposit of money by A with B under Note 18 
which B is constituted the owner of the money and is entitled to 

use it for his own purposes, subject only to the liability of returning 
an equivalent sum to the depositor, does not amount to a trust, as 

(1910) 5 Ind Cafl 832 (833) (Mad), Nagaratimavimal v. N aniasiraya 
Muddli. 

(1929) A 1 R 1929 Lah 753 (757) : 122 Ind Gas 407 : 11 Lab 325, //. P. 

Robson V. ArlminisiratorJteneraL of Punjab. 

See also cases in Foot-Note (1) above. 

Note 17 

1. Person by mistake or otherwise assuming the character of trustee when it 

really does not belong to him and so becoming a trustee do son tort, may 
bo called to account by the cestm quo trust for the moneys he rocoived 
under colour of trust : Lewiu’s “Law of Trusts,” 12th Edition page 231, 

2. (1924) A I K 1924 All 884 (887) : 47 All 17 : 84 Ind Cas 631, Rehari Lai 

V Shiva Narain. 

3. (1925) A I U 1925 Bom 148 (150) : 88 Ind Gas 975, OiTjahai Shivdeorao v. 

N ar a ya n a r ao G a n '} ui tr ao . 

[But see (1905) 29 Itom 267 (280) : 7 Bom L K 46, MoosabJiny v. 

Valcuhbhai.^ 

3a. (1937) A I R 1937 Oudh 373 (377) : 108 Ind Cas 593, Chandrila Bakhsh 
Singh V. Bhola Singh. 

4. (1920) A I R 1920 Cal 558 (560) : 57 Ind Cas 805, Bhanpat Singh v. Mohesh 

Nath Tewari. 

(1924) AIK 1924 Cal 160 (103); 74 Ind Cas 873, Peary Mohan Moolerjec 
V. Manohnr ]\1 ooi,:erjee . 

[See (1925) A I R 1925 Cal 1244 (1245) : 89 Iiid Cas 133, Ananta 
iJew Adhika,r Goswavii v. Joydeh Sarnia.^ 

5. (1916) AIR 1910 Mad 57 (63) : 28 Ind Cais 290 ; 38 Mad 260, Kaliha 

Mavulvija v. Saraai Biri Saila. (Per Sadasiva Iyer, 9.) 

(1913) 21 Ind Cas 421 (423) (Mad), Suhramaniya lyar v. Subha Nnyiidu. 

(Suit on behalf of derasihanam which was properly represented by 
the legal trustee against a former trustee, whether the latter’s right to 
the office was legally valid or otherwise, the Section applies and 
defendant cannot rely on bar of limitation.) 

6. See Illustration (b) to S. 94, Trusts Act, which shows that the Act treats 

such a case as not a case of trust at all. 
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Section 10 there is no obligation to use the money for the depositor's benefit,^ 
Notes The relationship of a banker and customer is ordinarily of the above 

18 — 19 kind and hence, a banker is not a trustee for the customer in regard 

to the customer’s moneys in his hands,^ 

Where money is doxK^sited with a solicitor or other person 
already standing in a fiduciary relationship to the depositor and it 
is intended to vest the ownership in the depositee, the parties may 
be presumed to intend that the depositee should hold the money 
for the benefit of the depositor and hence, a trust for a specific 
purpose may arise in such cases.'^ 

A deposit of money with another as security for some purpose 
does riot make the depositee the owner of the money and hence, he 
is not a trustee for the depositor.** 

Where money was left with the defendant for being paid to a 
third person, it was held that the money did not vei>t in the defen- 
dant and therefore he was not a trustee.^ 

^ A AQ Deposit of specific moveable property.— Where moveable 

prox»erty is deposited by one person with another for a specific pur- 
pose on the understanding that it must be returned to the depositor 
in specie, the depositee is not thereby constituted a trustee for a 
specific purpose. The reason is that the dex)ositce is not made the 
ovmer of the prox)erty deposited.^ Moreover, the obligation of the 
depositee is based on contract and not on confidence. (Bee Note 11.) 

Note 18 

1. (1914) A I R 1914 Mad 171 (173, 174) : 22 Tiid Cas 93G, liajainmal v. 

hak^hinmiimal. 

(1919) A I K 1919 Lah 322(323): 17 Ind Gas 592: 1919 Vmi Re No. 4, Dahpa 
V, 1 j ah it u Ham. 

(1982) A 1 R 1932 Mad G85 (986): 139 Ind Gas 16.1, Srthhiah Giicity v. 
V isalaksiti At-hi. 

St'(> aim NofeOH under Article GO, infra. 

2. (1909) 1 Ind Gas 712 (714) : 32 Alad (‘>8, The Official Ai^^ignee of Madras v. 

(V. Sm ith . 

(1889) 16 Cal 25 (31), Islnir Chunder Jlhadiiri v, J'lJatn Kumari Bihi, 
(1880) 29 \V R (Eng) 269 (273) : 45 J P 420 : 50 L J Q R 90 : L R 5 Q R R 
518, Wilmn v. Jaird Bury. 

(191.1) A r R 1914 Mad 171 (173, 174); 22 Ind Gas 936, llajammal v. 

.1 aihsh.tnaai'Uial. 

3. (1893) I. R 2 Q R 390 (395) : 4 R 602 : 69 L T 585 : 42 W R 165, Sr<tr v. 

Ashu'elL 

(1914) A I R 3 914 Alad 171 (173): 22 J. C, imjlajavimal \ . Lahshmammal. 

4. (1919) AIR 1919 Cal 519 (520) : 52 Ind Gas 65, Handa Lai Bose v. 

A shu tos ii ( J h osfi . 

(1910) 8 Ind Gas 370 (371) : 13 Oudh Ga.s 286, Sakhairat All v. Baldeo 
Sahai. (Money de|jositcd with lessor as security to ensure jiaymcnt 
of rent payable under a contract of lease.) 

5. (1904) 1 All E Jour 422 (423), Mukhta Prasad v. Gajraj Singh. 

[Sec also (1936) AIR 1936 Rom 412 (414, 415) : 165 Jnd Oas 1003, 
A.nnappa llamchandra v. Krishna Narayan.^ 

Note 19 

1. (1919) AIK 1919 All 102 (103) : 55 Ind Cas 45 : 41 All f.48, Kalyan Uni 
V. Kish.en Ohand. 

[But *ee (1927) AIK 1927 Oudh 614 (616) ; 101 Ind Cas 427, Akhar 
Sinijh V. Bnj Bahadur Sinyh. (Moveable property entrusted to 
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20. “Legal representatiye, meaning of. — The expression 
“legal representative*' in this Section refers to the person who 
succeeds to the private estate of a deceased trustee and not to a 
person who succeeds to his office as trustee. 

Illustration, 

^ is a trustee of two trusts, X and Y. A dies, and upon his death, 
B is appointed trustee of trust X and not of trust Y. B is not 
the legal representative of A within the meaning of this Section. 
If If notwithstanding the fact that he is not trustee with 
reference to trust Y, gets into possession of the properties of Y, 
such properties are not properties in the hands of the legal 
representatzve of A, the former trustee of Y. Hence, a suit 
against B for recovery of such proi)orties on behalf of trust Y 
will not bo governed by this Section.^ 

21. “Assigns (not being assigns for valuable considera- 
tion).” — This Section applies, mter alia, to suits against assigns 
who are not assigns for valuable consideration. In other words, 
this Section apidies inter alia to suits against gratuitous transferees 
of the trust property.^ It does not apply to suits against transferees 
f(.)r consideration, such suits being expressly excluded from the 
operation of the Section As to the period of limitation applicable 
to such suits, see Articles 134 to 134-C, post. 

The mere fact of a transfer being for vahiahle consideration is 
enough to exclude from the Section a suit against the transferee. 


Section 10 
Notes 
20—21 


Note 20 


Note 21 


siipurdar — Held on construction of svipurdanama that trust for 
specific purpose was created.)] 

Note 20 

1. (1917) AIK 1917 Mad 700 (700) : 34 lud Cas 945, MnnUkam Pillai v. 

T hannikardictlam Pillai. 

Note 21 

1. (1919) AIK 1919 Lah 410 (411) : 1919 Pun Ko No. 109 : 53 Iiid Cas 577, 

J ami at Smajh v. Mt. liaji, 

(1882) 1882 Mom P J 252, G avi'ishankar v. JJ-unja tShankar. 

(1914) A I K 1914 Mad 708 (710) : 88 Mad 1004 : 24 Iiid Gas 809, Venhata- 
chella lU'ddiar v. Gnllectar of Tr ickinopoly. 

[See also (1922) AIR 1922 P 0 128 (184) : 65 Ind Cas 161 : 48 Ind 
App 802 : 44 Mad 831 (P C), Vtdya Varuthi v. Bahisu'ami 
Ajiyar.'] 

2. (1923) AIR 1923 P C 175 (177) : 50 Ind App 295 : 46 Mad 751 : 74 Ind Cas 

492 (P 0), S'uhhaiya Pandarazn v, Mohamad Mnstapha Maracayar. 
(1909) 4 Ind Cas 449 (451) : 36 Cal 1003 : 36 Ind App 148 (P C), Abkiram 
Gostvami Mohant v. Skyazna Charan Nandi, 

(1926) AIR 1995 All 822 (822) : 89 Ind Cas 483, Hulasi v. Narain Das. 
(1912) 16 Ind Cas 58 (55) (Mad), Narsaya Udpa v. Venliatararnaaii Bkatta, 
(Trust property permanently leased to the defendant on condition of 
paying yearly rent.) 

(1923) AIR 1928 Cal 1 (7) ; 74 Ind Cas 630 ; 60 Cal 49, Charu Chandra 
Pramani/c v, Nahush Chandra Kivndu. (Time runs from date of 
assignment,) 
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Section 40 The question as to the transferee having taken the transfer with 
Note 21 notice of the trust is jiot material for the purposes of this Section;^ 

Under the corresponding? provisions in the Acts of 1869 and 
1871, the exemption from limitation under the Section applied not 
only to suits against a gratuitous transferee of the trust property 
but also to suits against transferees for consider atio7i who were not 
transferees in good faith. Under the present Act and the Act of 
1877, the question of good faith is not material in determining 
whether a suit against a transferee of the trust property is governed 
by the Section. The fact that the transfer is one for consideration 
is enough to take the case out of this Section. Hence, the decisions'* 
under the previous Acts as to whether notice of the trust would 
affect the question of the good faith of the transferee are only of 
academic interest now. 

The assignment for valuable consideration referred to in this 
Section will include every kind of transfer of the trust property for 
consideration. Thus a mortgage,^ a lease, ^ an exchange^ or a pur. 
chase in execution^ will be an assignment for consideration within 

3. (1018) AIR 1918 Mad 974 (97C) : 40 Ind Cas 50, Snbhaiya Pandaram v. 

M aliamad M nstapha Mnrarayar. 

(1023) A I K 1923 P G 176 (177, 178) : 50 Ind App 205 : 4.0 Mad 751 : 74 
Ind Cas 492 (P C), Subbaiya Pandaram v. MoJia'i'nad Mustayha 
Maracayar . 

(lOOG) 33 Cal 511 (528): 3 Ca.l L Jour 300: 10 Cal W N 738, Shyaina 
Cha.ran Nandy v. Abhirani (U)S'wa7ni. 

(1905) 2 C3al li Jour 540 (553), Urwi Kanai Ghosh v. Paja Sri Jfari 
Narayaoi Sinyh, 

(1021) A I H 1924 Oudh 44 (45) : 20 Oudh Case 107 : 77 Ind Cas 737, 
Com a Misra v. Deota Dm. 

(1914) A I R 1914 Mad 708 (710) : 24 Ind Cas BOO : 38 Mad 10G4, Venkata- 
rliella, Jieddiar v. Collector of Trie bhio poly. 

4. (1870) 2 All 391 (300), Piarey Taxi v. Saliya. (1871 Act.) 

(1870) 2 y\ll 400 (405), Karnal Singh v. Jiatnl Patnna. (Po.) 

(1870) 1 Bom 209 (270), Manildal Atwa.ram- v. M n nchershi Diaishn. (Bo.) 

(1806) 5 Suth W K 120 (121), hutrefun v. Tlcgo J ayi . (1859 Act.) 

(1800) 5 Snfcli W R ‘238 (240), Mi. K hy?'oo-ni.ssa v. Saiee hoonissu' Khaioon. 

(Bo.) 

5. (1898) 20 All 482 (484) : 1898 All W N 123 (F D),Pe}iari Lai wMuhammad 

M attaki. 

(1930) A I R 1930 Lah 784 (784) : 165 I. G. 48, Dmarka Das v. Bikhi Rani. 

6. (1912) 10 Ind Gas 53 (55) (Mad), Nar.mya Vdpa v. Vt nkataramana Dhatia.. 

(liCssee holding in considoration of paying annual rent is assign for 
valuable consideration.) 

[.See (1922) AIK 19‘22 P C 123 (134) : 65 lud Cas 161 ; 48 Ind App 
302 : 44 Mad 831 (P C), Vidya Varx^thi v. Balusnumn Ayyar. 
(Permanent lease for a quit rent of Rs. 24 per annum — Held 
that it would be ridiculous to bold that the rent re.served was 
“valuable consideration.*')] 

7. (1907) 30 Mad 316 (317) : 17 Mad L Jour 149, Bajagopalan v. Soniasundara 

Thamhiran. 

8. (1923) A 1 H 1923 P 0 175 (177, 178) ; 74 Ind Cas 492 : 60 Ind App 295 : 

46 Mad 751 (F C), Suhhaya Bandar ayn v, Muhanmiad M ustapha. 

(1926) AIR 1920 Cal 913 (914) ; 95 Ind Cas 644, Manindra Narain Boy 
V. Executors to the estate of late Bhuhan Chandra. 

(1918) A I R 1918 Mad 974 (976) : 40 Ind Cas 60, Suhbaiya Faiidaram v. 
Md. Myistapha Maracayar. 
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the meaning of this Section. See al$o the undermentioned case.® 

22. For the purpose of following in his or their hands suoh 
property or the proceeds thereof.” — The expression “following 
trust property" necessarily implies that in order to bring a suit 
within the expression, the object of the suit must be to restore to 
the trust, property which rightfully belongs to it but which has 
been improperly removed from it.^ 

Illustrations, 

1. Where certain properties are disposed of on trust by a testator 

but the testator's heirs sue the trustee for such properties on 
the ground that the trust is void and that therefore, they, the 
heirs, are entitled as on intestacy to the properties, the Section 
does not apply. ^ TIio reason is that the suit proceeds on a 
denial of the specific trust created by the testator. Assuming 
that on failure of the trust created by the testator there is a 
resulting trust in favour of his heirs, such a trust would only 
be a constructive trust and not a trust for a specific purpose. 
(See Note 7.) Hence, the claim of the heirs against the trustee 
in such a case would not bo within the Section. 

2. Where the trust properties have not been removed for the pur- 

poses of the trust but the plaintiff only sues for the establish- 
ment of his own right to the office of trustee or to control 
the management of the trust, the Section will not apply.^ In 

(1888) 15 Oal 703 (706), (yiiintararyni J\J ahapatro v. Sarupsp, 

9. (1918) A I R 1918 Rom 183 (181) ; 46 Ind Cas 19, Rmnapharya v. Srinu 
vafiachar i/a. (Gift of tomple property ia consideration of services to 
be performed is assignment for consideration.) 

Note 22 

1. (1888) 6 All 1 (9, 10): 10 Ind App 00 : 13 Cal L U 39 : 4 Sar 485 : 7 Incl Jur 

829 (P C), Balwani Uao v. Piirayi Mai, 

(L9B4) A I K 1934 Cal 87 (89, 90) : 61 Cal 119 : 150 Ind Cas 398, Bihhu 

BJ/iisrin V. An.ad i Nath. 

(1927) A I R 1927 Rom 398 (398) : 103 Ind Cas 418, Mahompdsa v. 
K h adi r sa I f ajisa . 

2. (1922) A I R 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Cas 832 (P C), 

Khaiv SiDi Teh v. Chiiah liooi Gnoh Neoli, 

(1896) 20 Rom 511 (517), Ganui.yi N. Por.hkhanawaUa v. Jl, I). Sptnn. 

(1908) 32 Rom 361 (373) : 10 Bom Jj R 117, Ayshahai v. li'hrahini ifaji 
J a.rol>. 

(1905) 7 liom Ij R 324 (329), Dady v. Ad rncatti-G eupraU 
(1912) 17 Ind Cas 689 (695) : 37 Bom 447, Mohamad Ibrahim v, A.hdi(.l 
Latif. 

(1894) 16 All 256 (258) : 1694 All W N 73, Jniioda Bihi v. Parmanand. 
(1879) 4 Cal 455 (465) : 3 Cal L R 315 : 2 Bbomc Ti R 153, Khcrodpmioney 
Dosso.e V. Dooraamoney Dnssee, 

(1936) AIR 1936 Rom 30 (34) : 160 Ind Cas 612, Skiriiihai iJinsharo v. 
Navraji Prstonji. 

(1934) A I R 1934 Cal 87 (90) : 150 Ind Cas 398 : 61 Cal 119, Bihhu Bhusan 
V. Anadi Nath. (Suit on ground that purpose for which trust was 
created lias been completed and that plaintilT is entitled to the property 
on such completion.) 

3. (1883) 6 All 1 (9, 10) : 10 Ind App 90 : 13 Cal L R 39 ; 4 Sar 435 : 7 Ind 

Jur 329 (P C), BaUoant liao v. Fur an Mai, 


Seotion 10 
Notes 
21—22 


Note 22 



472 


Suit against expbess trustees 


Section 10 
Note 22 


such a case the trust properties have not been removed from 
the trust at all and there is no occasion for a suit for their 
restoration to the trust. In other words, there is no question 
of following trust properties in such cases. 

3. Where the suit is not for recovery of any property from the 

trustee but only for removal of the trustee and the appointment 
of fresh trustees, the suit not being one for following trust pro. 
perty the Section will not apply In the undermentioned cases, ^ 
however, it was held that where such a suit is based on the 
ground that the defendant has been misappropriating trust pro. 
perty, the suit is really for preventing a misapplication of trust 
funds and for the 'protection of the trust property and hence 
would be a suit for following ti'ust property. It is submitted 
that such a view is not correct, as a i)rGvention of misapplication 
of trust property is not the same thing as recovering for the 
trust what has been misapplied. 

4. Where there is no question of restoring trust properties to the 

trust but the suit is only by the plaintiff as a third person 

(1919) AIR 1919 P C 62 (68, 69) : 43 Mad 253 : 46 Iiid App 204 : 53 Ind 
Gas 288 (P C), Arunachallam Gketty v. Venkntachalapathy Ouru- 
siononifial, 

(1921) A I R 1921 P C 97 (100) : 43 Mad 665 : 47 Ind App 191 : 56 Ind Cas 
730 (P 0), Amhalavana Pandara Sannadhi v. Sri Minakshi Sun- 
dareswaral Devasthanam of Madura, 

(1898) 21 Mad 278 (287), Alagirisamy Naicker v, Sundareswara Iyer, 

(1897) 20 Mad 398 (402, 403), Jianga Pai v. Baba, 

(1884) 7 Mad 837 (338), Kajinan v, Nilakandan, 

(1884) 7 Mad 417 (418), Karimshah v. Nattan, 

(1918) A I R 1918 Bom 183 (184) : 46 Ind Gas 19, Eamacharya v. Srmirasa 
C harya. 

(1918) AIR 1918 Pat 570 (575) : 3 Pat L Jour 327 : 47 Ind Gas 290, Nailw 
Pujari V. liadka Binodc Naik. 

(1905) 27 All 513 (515) : 1905 All W N 69 : 2 All L Jour 304, Jadunath 
Prasad v. Girdhar Das, 

(1928) AIR 1928 Gal 670 (674) ; 112 Ind Gas 496 ; 55 Gal 903, Aurabindo 
Nath V. Manor ama Dehi. 

(1893) 16 Mad 456 (459), Sankaran v. Krishna. 

(1891) 14 Mad 153 (162), N ilakandan v. PadmanaKha. 

(1887) 10 Mad 375 (477, 478), Gnanasambanda Pandara Sannadhi v. 
K a ndaswam i Tarnlnran . 

(1916) AIR 1915 Mad 1003 (1009, 1021) : 26 Ind Gas 841, Amhalavana 
Panda, ra Sa.nn.adhi v. Minakshi Sundarcsivara Devasthanam. 

[But see (1924) AIK 1924 Mad 125 (125) : 74 Ind Gas 120, Shan- 
mugappa v. Sangarayya G he tty. (Section 10 applies to a suit 
by one of two co-trustees af^ainst the other for joint possession 
and joint managemout of the trust property — Submitted view 
not correct.)] 

4. (1883) 6 All 1 (9, 10) : 10 Ind App 90 : 13 Cal L R 39 : 4 Sar 435 ; 7 Ind 

Jur 329 (P C), Balwant Itoo v. Pur an Mai. 

[See (1883) 5 All 294 (296) : 1883 All W N 40, Muhammad Baksh y. 
Mahomed AH. (Suit for removal of trustee — Compromise 
decree — Suit to set aside decree is not within Section.)] 

5. (1891) 14 Mad 1 (8), Sathapvayyar v. Periasami. 

(1883) 12 Cal L R 870 (374), Sreenath Bose v, liadha Nath Bose, 

[See also (1922) AIR 1922 Mad 394 (397) ; 69 Ind Gas 16, Gopu 
Nataraja Chetty v. Baja^yimal,] 
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against the trustee as representing the trust for recovery of 
moneys due to the plaintiff out of trust funds, the Section does 
not apply. Thus, a suit against the trustee for remuneration 
for services rendered by the plaintiff in connection with the 
purposes of the trust is not within the Section.^ Similarly, 
where A transfers properties to B in trust for himself for the 
purpose of liquidating his debts, there is no trust in favour of 
A's creditors. Hence, a suit by such creditors against (assuming 
such a suit will lie) will not be governed by this Section.^ See 
also the undermentioned cases.® 

5. A suit for recovering from the trustee trust property misappro- 
priated by him® or for charging certain properties with certain 
alleged specific trusts^® is within the Section. 

23. Suit for account. — A suit for followmg trust property 
implies that the property sought to be followed is in the hands of 
the defendant. Where the property sought to be recovered is not in 
the hands of the defendant and it is sought to make him liable on 
the footing that certain property came into his hands and that he is 
liable to account for such property and to make good such i)ortion of 
it as he does not duly account for, the suit would not bo one for 
following trust propej’ty but one for accounts. Such a suit is ex- 
pressly included in this Section.^ 


6. (1926) AIK 1926 Pat 20rj (206) : 94 Xiid Gas 826 : 5 Pat 249, Bmdifanaih 

tl in V, liar Dull Diraru (Suit to recover remuneratiou as clioariH of 
temple is not covered by St^ction 10.) 

7. (1898) 2^ Chi 612 (647, 648) : 2 Cal W N /469, William liahcrt Fink v. 

Maharaj Bahadur Sin<)h. 

8. (1901) 3 Pom L K 422 (124), Anant v. Kashinaih. (Suit for recovery of 

share in })alaiice of income after moctiug expenses of worship of idol 
for which trust has been created. Section docs not apply.) 

(1873) 19 Suth \V K 35 (36), M ohaviaya Dos.see v. Bindoo Bnslnnee Bossre.^ 
(Do.) 

9. (1928) A I R 1928 Pom 58 (59) : 107 Ind Gas 705 : 52 Pom 184, Chintaman 

llaoji V. KhandiO'ao Fanduraiu} . 

(1888) 11 Mad 271 (279), Svthu v. Huhrainanya. (Suit for sums misajipro- 
priated by former dhaniiakarta.) 

(1913) 21 Ind ('as 421 (423) (Mad), Suhramani Iyer v. Suhba. Naid/ii. (Do.) 
(1894) 18 Pom 551 (562), Ad rocatr-f leneral of Ikaubay v. Bai PiDijabai. 
(I'rustecs misapplying' funds to othfr trusts— Suit for rccoveiy of such 
moneys is within Section.) 

10. (1882) 8 Cal 766 (768) : 6 Ind Jur 635, llvrrn Cocmaree Bossee v. Tarlni 
Churn By Hack. 

Note 23 

1. (1920) AIR 1020 Cal 558 (560) : 57 Ind Gas 805, Bhanvat Singh wMoheah 
Nath Tewari. 

(1924) AIR 1924 Cal 160 (168) ; 74 Ind Gas 873, Peary Mohan Mookerjee 
V. Manohar 'Mookerjee. 

(1922) AIR 1922 Mad 409 (409) : 70 Ind Gas 87, Dorahadu Mndaliar v. 
Audikesavalu N aidu . 

(1916) AIR 1916 Mad 720 (723) : 39 Mad 365 : 28 Ind Gas 221, Chidarn- 
bar a Mndaliar Krishnaswamy Pillai. (Decree may be given to 
trustee if the accounts should turn out to bo in his favour.) 


Seotioii 19 
Notes 
22—28 


Note 23 
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SMtion 10 
Notes 
28 — 2 i 


note 2« 


The corresponding Section in the Act of 1877 did not expressly 
apply to a suit for accounts but only applied to a suit for following 
trust property. Hence, there was a conflict of decisions as to who, 
ther this Section applied to a suit for accounts against the trustee 
or his representative, some cases holding that the Section applied 
to such suits^ and other cases holding to the contrary.^®' The 
amendment of the Section in the present Act gives effect to the 
former view. 

But, the Section is limited to suits for account in regard to 
property which has become vested in trust for a specific purpose. 
Hence, a suit to enforce the liability of the trustee or his represen- 
tative for property which never came into his hands but which 
would have come into his hands but for his wilful default or negli- 
gence will not be within the Section.^ 

24. Persons entitled to benefit of Section. — There is no res- 
triction as to the persons who are entitled to the benefit of the 
Section. A suit of the kind defined in the Section by whomsoever 

(1928) A I H 1928 Bom 58 (58, 59) : 62 Bom 184 : 107 Tncl Gas 705, Chinia- 
man w K hander ao. (Suit for account and refund of the amount is 
not barred by lapse of time.) 

[But «ee (1938) AIR 1938 Nag 30 (33). Mi. SahaueJra Bai v, Hri 
Deo Tladha BalUihJtjl, (The view expressed in this case that 
this Section cannot apply at all where the trust property or its 
proceeds are not in the hands of the defendant is not correct.)] 

2. (1884) 8 T^om 432 (409), Thahersey v. lUirhJnim Nursey. 

(1888) 11 Mad 274 (279), Sethu v. Suhranianya, 

(1903) 30 Cal 3(>9 (384) : 7 Cal W N 358, Nistorini Dnsi v. Nando Lai 
Dose, (Suit for administration and accounts — Section applied.) 

(1910) B Irul Cas 189 (190) (Bom), Gajanan VinnyaJe v. Wanian 
Sha/mrno,'\ 

2a. (1886) 10 Bom 242 (247, 248), Sha'poorji Nowroji Pochaji v. Jdiihnji. 

(1908) 32 Bom 304 (372) : 10 Bom B H 117, Ayshahai v. Lhrahwi llaji 
J aeoh. 

(1908) 32 Bom 394 (400) : 10 Bom h R 540, Bhurahhai v. Bai Jltixjtiani. 

) 5 Cal 910 (914) : 6 Cal Ij H 195, Sarnda I\ rshad Cheittopadhya v. 
Brojo Nath lUtutfachnrjer, 

(1882) 8 Cal 760 (768) : C Ind dur 035, Hurra Goornaree Dossce v. Tarini 
Churn B [I Such. 

(1909) 1 Ind Cas 289 (302) (Cal), Baroda Frosad Banerjee v. Qojendra 
Nath U inerj, 

(1928) A I H 1928 Bom 58 (59) : 52 Bom 184 : 107 Ind Cas 705, Ghintavian 
llaapi V. K hander ao Pandtiraruf . 

(1920) AIK 1920 Cal 558 (560) : 57 Ind Cas 805, l>hanpot Singh v. Mohesh 
Nath Tewari. 

3. (1918) A I K 1918 Mad 624 (626) : 42 Ind Gas 644 : 41 Mad 319, Tholasin- 

gam Che tty v. V cdachal I a Avyah. 

(1936) AIR 1936 Bom 30 (34) : ICO Ind Cas 612, Shirinhai Dinshaw v. 
Nacrnji Pestonji. 

(1922) AIR 1922 Mad 409 (409) : 70 Ind Cas 87, Doraivelu Mudaliar v. 
Andikemvalu, Naidu . 

(1894.) 18 Bom 401 (424), Advocate-Gencral of Bombay v. Moulvi Abdul 
Kadir Jitaker. 

(1885) 9 Bom 873 (399), The Neto Fleming Spinnifig and Weaving Go, 
7 Ad, V. Kfssowji Naik. 

{1897) 21 Bom 267 (264), Sayad Hussein Miyan v. Collector of Kaira* 
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brought will be governed by the Section.^ It is not necessary that 
the plaintiff must be a beneficiary under the trust. Thus, a suit 
by one co-trustee against another^ or by a present trustee against a 
past trustee^ will be within the Section. 

25* Property comprised in Hindu or Muhammadan reli- 
gious or charitable endowment, whether property vested in 
trust for a specific purpose. — Before the decision of the Privy 
Council in Vidya V aruthi v. Balusivami,^ there was a eonffict of 
decisions on the question whether property comprised in a Hindu 
or Muhammadan religious or charitable endowment was i>roperty 
vested in trust for a specific purpose within the meaning of this 
Section.^ The above decision of the Privy Council set at rest this 
conflict and decided that there is no trust at all in such cases.® 
The reasoning on which the decision proceeded was, that \vher0 


Note 24 

1. (1936) AIR 1936 Mad 876 (877). Vairaran Chctty v. ChctHchi Achi. 

(Money paid to A in trust for payment of debts of /> — B can sue for 
accounts of suoli money and bis suit will bo witbin Section.) 

2. (1920) A 1 K 1920 Gal 558 (560): 57 Ind Gas 805, Vlianyat Svngh v. Mohesh 

Nath Tcivari. 

[But see (1927) A I K 1927 T)om ^21 (425) : 103 Ind Gas 225, Jamna- 
da!^ V, J >n'tni>dardafi, (Not corro<'.t.)] 

3. (1895) 18 Mad 266 (272) : 4 Mad L Jour 223, Safhianawa Tikarathi v. 

S a r a ? ? a n a b a, (i i Am v lal. 

(1888) 11 Mad 274 (279), Sethu v. Siihramanya. 

(1913) 21 Ind Gas 4*21 (423) (Mad), Huhra'inama Iyer v. Suhba Naidu. 

Note 25 

1. '(1922) AIR 1922 P C ]23 (12C) : 05 Ind Cas 161 : 48 lud App 302 : 44 Mad 

831 (P 0). 

2. Cases holding that manager is trustee : 

(1919) A I R 1919 Mad 071 (671) ; 52 Ind ('as 914, Dcii'asikninnni v. V alii- 

ammal. 

(1913) 21 Ind 6!as 421 (423) (Mad), Suhram an.ia Iyer v. tyuhba Neiidu. 

(1888) 11 Mad 274 (277), Sethu v. S ida'eimauiya. 

(1883) 6 Mad 54 (59) : 0 Ind Jur 629, Vtrammi v. Suhba Jian. 

(1883) 12 Cal 13 H 370 (374), Sreenath Bo^e v. Badha Nath Bose. 

(1905) 2 Gal. Ij Jour 546 (550), Barn- Kanai (ihosjL V. JJari Narain Sinrth. 
(1904) 31 Cal 314 (317), J aya-tfiba- ( !osivamini v. h'a’ui Ohaudra (ioswemii. 
(1903) 27 Bom 363 (369) : 4 Bom B R 743, Doliayiri v, Baitatraya. 

(1918) A 1 R 1918 Gal 580 (580) ; 44 Ind Cas 567, Monmotho Nath v. Aniioda 
Pro sad Boy. 

[Sec also (1916) A I R 1916 P C 256 (257) ; 43 Cal 707 : 43 Ind App 
73 : 33 Ind Gas 583 (B C), IBul Jhirlash I>as v. Anand I)as. 
(Trustee in loose sense.) 

(1919) A I R 1919 P G 62 (68) : 43 Mad 253 : 46 Ind App 204 : 53 
Ind Gas 288 (P G), Arunachellam Ghetty v. V cukataohala- 
pathy Guriiswainiijai. (Do).] 

Cases holding manager of endowment was not trustee : 

(1922) A I R 1922 I.ah 271 (273) : 65 Ind Gas 722, IHxvan Singh v. Sham 
Das. (Shebait etc., not trustee.) 

(1874) 21 Sutb W R 416 (416), Syed Shah Alleh Ahmed v. Mt. Bihee Nus- 
seehuii. (Do.) 

3. (1922) A I R 1922 P 0 123(134) ; 48 Ind App 302 : 44 Mad 831 : 66 

Ind Cas 101 (P C), Vidya V aruthi v. Balusxoami* 
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Notes 
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Note 25 
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Section 10 property was dedicated to a Hindu idol or mutt or to a Muham- 

Note 2S madan wahf, the property vested in the idol or the institution or 

God directly and the shehait, mahant, mutaivalli or other person 
who was in charge of the institution was simply a manager on 
behalf of the institutioii and that, as a trust implied an obligation 
annexed to the oivnership of property, there was no trust in such 
cases. The second paragraph of this Section has been added by 
Act 1 of 1929 in order to get over the effect of the above decision 
and to extend the applicability of this Section to suits with refer, 
ence to property comprised in Hindu and Muhammadan religious or 
charitable endowments. The effect of the provision is that although 
under the general Laio there may be no trust for a specific purpose 
in sucli cases, for the jnirposes of this Section, property comprised 
in Hindu, Muhammadan or Buddhist religious or charitable endow- 
ments should be treated as property vested in trust for a specific 
purpose and the manager of such property should be treated as a 
trustee thereof."* As to the retrospective effect of the provision, see 
the undermentioned cases. 

Where property is specifically transferred to a person to be held 
by him in trust for an idol or religious institution, there is clearly 
a trust for a specific purpose even without recourse to the special 
provision contained in the second paragraph of this Section.^ 

(1928) A 1 R 1923 P C 41 (46) : 71 lud Cas 64G : 50 Ind App 84 : 50 Cal 
329 (P 0), A})dur Rahvm v. Narayan Das. (Mntawalli or manager is 
not trustee.) 

(1934) AIK 1934 P C 77 (79) : 56 All 111 : 61 Tnd App 50 : 147 liid Cas 
887 (P (5), AVaii ilakhi v. Shah Muhammad Ahdur Rahim. 

(1928) AIR 1928 All 689 (694, 696) : 114 Ind Cas 734, Ranyacharya v. 
Guru Rerati Raman Acharya. 

(1928) A I R 1928 All 184 (136) 108 Tnd Cas 452 : 50 All 265, JaislU 

Madho V. Gaf Ashram. Narainji. 

(1928) AIR 1928 Gal 130 (135) : 105 lud Cas 647 : 55 Cal 448, ML 

1 i a li e y a B a. n u v . Mt. N az i r a B an u . 

(1926) A I B 1926 Ca,l 568 (574, 576) : 04. Ind Cas 235, Gangaprosad 
Ghoudhury v. K uladananda Ray. 

(1923) AIK 1923 Cal 142 (144) : 50 Cai 292 : 74 Ind Cas 793, Ananda 
Chandra. Chakrararty v. Brnja Lai Singh. 

(1934) A I R 1934 Mad 542* (543) : 152 liid Cas 345, Krishna Kudra v. 
Sri V cfih atar aniana Temple. 

(1926) A I R 1926 Mad 769 (770) : 49 Mad 543 : 96 Ind Cas 371, Rama 
Reddy v. Jlanga Dassnn. 

(1926) A 1 R 1926 Pat 239 (240) ; 5 Pat 341 : 93 Ind Cas 303, Badri 
Narayan Siniih v. Kailnsh Gir. 

(1934) A I K^1934 Oudh 90 (97) : 9 Puck 384 : 147 Ind Cas 607, Chinkan 
Pamde v. JPurga B hnrathi. 

4. (1935) AIR 1935 Mad 483 (485) : 157 Ind Cas 181, Manickammal v. 

M ur u (j a. ppa G ram an i . 

4a.(1934) A I K 1934 P 0 77 (78) : 61 Ind App 50 : 56 All 111 : 147 Ind Cas 
887 (P C), Allah Rnkhi v. Shah Mohayned Ahdur Rahim. (Act 1 
of 1929 not applicable to suit instituted before coming into force of 
Act but pending at such date.) 

(1935) A I R 1935 Mad 483 (485) : 157 Ind Cas 181, Manickammal v. 
Murugappa. (Act 1 of 1929 applicable to all suits instituted after 
coming into force, of Act although endowment was created before.) 

5. (1922) A I R 1922 P 0 123 (126) : 65 Ind Cas 161 : 48 Ind App 802 : 44 Mad 

831 (P 0), Vidya VariUhi v. Baluswami. 
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26. Property comprised in Parsi religious endowment. — 

Ii 3 the undermentioned case^ it was held that the vaMvatdars of a 
Parsi anjnman were trustees for a specific purpose within the 
meaning of this Section. 

27. Limitation for suits for recovery of trust property 
from strangers. — This Section only applies to suits against trus. 
toes, their legal representatives or assigns (not being assigns for 
valuable consideration). Hence, the exemption from limitation under 
this Section is confined to suits against such persons and does not 
apply to suits against other persons who may have improperly got 
into possession of trust property. Thus, suits against transferees 
for consideration (Note 21) and strangers who have acquired posses- 
sion by dispossessing the trustee are subject to the ordinary law of 
limitation.^ 

Trustees of Hindu religious institutions form one continuous 
representation of the idol or institution and hence, when limitation 
for a suit for recovery of trust property from a stranger has com- 
menced to run during the lifetime of one trustee, there is no fresh 
start of limitation when he dies and another trustee succeeds to tlie 
office.^ ; 

(1918) A 1 K 1918 Bom 183 (1B3) : 40 liid Cas 19, lla^iiacharya v. Shrini- 

vasacJuirya, 

(1923) A 1 R 1923 Cal 1 (7) : 50 Cal 49 : 74 Ind Cas 630, Charn Chandra v. 

NahusJt Chandra. 

(1918) A I R 1918 P C 37 (40) : 45 Ind Cas 818 (P C), Basudco Roy v. J^ujal 

Kish war. 

(1927) AIR 1927 Rom 398 (398) : 103 Ind (^as 418, Mahomed sa Khadarsa 

V. Khadirsa Hajisa. 

(1908) 1908 Pun W R No. 123 418 (420, 422) : 1908 Pun Re No. 127 

(B B), Jlar dan Dev v. Baldeo Ikiss. 

Note 26 

1. (1934) A I R 1934 Bom 1 (4) : 149 Ind Cas ‘Ml , Ja.mi>hedji PcsUrn ji v. 

Dorabji Ku rerji. 

Note 27 

1. (1935) AIK 19SD Mad 483 (486) ; 167 Iiid Cas 181, Manii-lammal v. 

M ur Uijaypa Cramani. 

(1896) 23 Cal 536 (545), Nilmony Sinifh v. J agahandhii Roy. 

[Sec (1905) 32 Cal 129 (111) : 31 Tnd App 203 ; 6 Bom L R 765 : 1 
All T. Jour 585 : 8 Cal W N 809 : 8 Sar 698 (P C), J aga- 
dindra Nath Roy v. flemanta Kntnari Dchi. 

(1894) 18 Bom 507 (511), V ithalhowa v. Narayan Daji Thite. 

(1923) AIR 1923 Cal 142 (145) : 50 Cal 292 : 74 Ind Cas 793, 
Anandarhandra C holer ararty v. Brojalal SDigh. (Adverse 
possession on behalf of aii(»ther trust.) 

(1929) AIR 1929 All 315 (318) : 51 All 621 : 116 Ind Cas 483, 
Dasanii Sahu v. Par ant Shamcsliavnr, (Property dedicated to 
Hindu idol can be acquired by adverse possession.) 

(1926) A I K 1926 AH 392 (393) : 48 All 348 : 93 Ind Cas 652, Chiiar 
Mai V. PanchulaL 

(1933) AIR 1933 Cal 295 (302, 303) ; 60 Cal 54 : 144 Ind Cas 792, 
Surendrahrishna Roy v. Ishioar Bhnhajiesh'wari Thaku^ 
rani.] 

2. (1926) A I R 1926 Cal 913 (914) : 95 Ind Cas 044, Majiindra Narain Boy 

V. Executors, Estate of Bhuban Chandra. 


Section 10 
Notes 
26—27 


Note 27 
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28. Limitation for suits against trustees by operation of 
law. — As seen already, this Section does not apply to suits against 
trustees by operation of law. Hence, such suits are not exempt from 
the bar of limitation. But, where a constructive trustee purports 
to be in possession of property on behalf of the person for whose 
benefit he is constructive trustee, his possession is not adverse to 
the latter and under Art. 144 infra, limitation for a suit for posses, 
sion against the constructive trustee will not begin to run so long 
as he purports to hold the property in the above mannerA Further, 
where the suit against the constructive trustee is based on a breach 

(192G) AIR 192G Pafc 239 (2dl) : 93 Ind Gas 303 : 6 Pat 341, Badri 
Narayan Sinyh v. Kailash Gir, 

(1922) A I R 1922 Oudh 24 (25): 66 Ind Gas 941, Abdul Rashid v. Janhidas, 
(1926) AIR 1926 Oudh 444 (447) : 95 Ind Gas 27 : 2 Luck 239, Parkash 
Das V, Janki Ballablta Saran. 

(1923) AIR 1923 P G 175 (177, 178) : 50 Ind App 295 : 46 Mad 751 : 74 Ind 
Gas 492 (P 0), Subhaiya Fandaram v. Mahamad Mustayha Mara- 
cayar. 

(1896) 23 Cal 536 (545), Nilmony Singh v. Jayabandhu Roy. 

(1872) 17 Suth W R 430 (481), Laul Mahomed v. Lalla Brij Kishore. 

[See (1924) AIR 1924 Pat 721 (732, 735) : 3 Pat,880 : 83 Ind Gas 
812, Kesho Prasad Singh ▼. Madho Prasad Singh.l 

Note 28 

1, See (1914) AIR 1914 Mad 477 (480) : 14 Ind Gas 168 (171) : 37 Mad 373, 
Pattailcara M anakkal Kujpeyi v. Munde Kotiil. 

(1899) 21 All 329 (340) : (1899) All W N 106, Mtihammad Munaxoar 
Ali w, Rasulan Bibi. 

(1883) 7 Bom 34 (38), Dadoha v. Krishna. 

(1879) 2 All 361 (364), Durga Prasad v. Asa Ram, 

(1935) A I R 1935 Mad 483 (485) : 157 lud Gas 181, M anickammal v. 
M xir xigg appa Grarnani . 

(1923) AIR 1923 Mad 153 (158) : 74 Ind Gas 27, Ahnvakkar v. Kxinhi- 
kxitiialli. 

(1899) 23 Bom 725 (736) : 26 Ind App 71:1 Bom L R 607 : 3 Gal W N 
621 : 7 Sar 543 (P C), Raiichordas V atidravayidas v. Par ratihai . 
(1897) 21 Bom 646 (663), V undravandas v. K'ursondas Govindji, 

(1930) AIR 1930 Mad 563 (565) : 125 Ind Gas 227, Kalatty Mxidali v. 
M an g apath y M u dali. 

(1899) 23 Bom 659 (665) : 1 Bom Jt R 118, Jugal Kishore v, Lakshxnan- 
das. 

(1897) 24 Gal 77 (81),‘»S7/ea Shankar Gir v. Ram Shcxeak Choxvdhri. 
(1872) 17 Suth W R 190 (191), Ranee Khajoorunissa v. Mi. Rohcexnon- 
■nxssa. 

(1869) 11 Subh VV R 33.3 (334), Mvhar AH v. Golmn Nn.zuff. 

(1911) 12 Jnd Gas 225 (234) : 36 Bom 214, Gasamalli Jairajhhny Peer- 
bhoif V. C iirrimbhoy KbraJnm. 

(1921) A l’ R 1921 Mad 528 (529) : 63 Ind Gas 104, ScerangalJrtmi v. 
V aithilinga Mudaliar. (Possession by receiver appointed by 
Court.) 

(1890) 13 Mad 402 (403, 404), Vedapuratfi v. Vallahha. 

(1912) 13 Ind Cas 599 (603) : 36 Mad 418, Axnhalaxn Pakkiya Udayan v. 

Right Revd. J . M. Bathe. (Moveables.) 

(1910) 8 Ind Cas 578 (590) (All), Pakhr-ud-din v. KifaxjatruHlah, 

(1911) 11 Ind Gaft 447 (448) : 34 Mad 257 : 38 Ind App 129 (P C), 
Srinivasa Moor thy v. Venkata Varada Iyengar. 

(1933) A I R 1938 Cal 296 (304) : 60 Cal 54 : 144 Ind Cas 792, Sxirendra 
Krishna Roy v. Ishxoar Bhuhaneshwari. (A person who has 
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of the constructive trust, every fresh breach will give a new cause of 
action for the suit.* 

\ \ * (^) Suits instituted in British India on 
Suit* on foreign contracts entered into in a foreign 
contract*. couutry are subject to the rules of 

limitation contained in this Act. 

('.Sj No foreign rule of limitation shall be a 
defence to a suit instituted in British India on a 
contract entered into in a foreign country, unless the 
rule has extinguished the contract and the parties 
were domiciled in such country during the period 
prescribed by such rule. 

Synopsis 

4. Suits on foreign contracts — Lex fori. 

2. Applicability to execution applications. 

Other Topics 

Questions of limitation — Mattcfs of procedure governed by le:r fon 

See Note 1, Pts. 3, 4 

Suit on foreign judgment ... ... ... See Note 1, Pt. 7 


1. Suits on foreign contracts — Lex fori. — It is a general 
principle of intornaiional law that a contract with reference to its 
form, validity, interpretation and the rights and liabilities of the 
parties to it, is governed by the lex loci contractus, or the law of the 
place where the contract is made, that is, the law which the parties 
have agreed or intended shall govern the contract or which they 
may be presumed to have so intended,^ while all matters of 
jyrocedwre are governed only iiy lex fori, or the law of the forum in 
which the action is brouglit." Questions of limitation of actions are 

Acts of 1877 and 1871. 

Section 11 of 1877 Act and Sections 11 and 12 of 1871 Act 


Act of 1859, 

No correspoudirig provision 


accepted tlie position of a shobait of an idol cannot ciiange tiie 
character of his possession into one which is adverse to tlie idol by 
repudiating the claim of the idol.) 

2. (1899) 23 Horn 059 (005) : 1 Bom L K 118, Ju-jal Kitih<yre v. Ln.l, sJi/ni indns. 

Section 11 — Note 1 

1. Halsbury’s Laws of England (Haibsham Edition), Vol. VI, pagc.s 201 and 263. 
(1870) 1 Cal 330 (334) ; 3 Ind App 01 : 3 Sar 597 (P 0), Moufuj Slu>ay Alt 

y. Ko Byaio. 

2. Halsbury’s Laws of England (Hailsham Edition), Vol. VI, page 

(1835) 2 Bing (N C) 202 (210, 211. 212) : 42 R K 593 : 2 Spotfc 804:. 
1 Hodges 206 : 2 Dowl P G 781 : 132 E R 80, Huber v. Steiner, 


Seotion IIK 
Nbte 28 

Seotion 11 


Notel 
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thus governed only by the lex fori as they are essentially matters 
relating to procedure.’^ In H^ther v. Steiner f Tindal, C. J., observed 
as follows : — 

^ “ So much of the law as affects the rights and merit of the 

contract, all that relates ‘ ad litis decisio7iem ’ is adopted from 
the foreign country; so much of the law as affects the remedy 
only, all that relates 'ad litis ordinaiionem,* is taken from the 
‘ lex fori ' of that country where the action is brought; and that 
in the interpretation of this rule, the time of limitation of the 
action falls within the latter division, and is governed by the 
law of the country where the action is brought, and not by the 
lex loci contractus, is evident from many authorities . . . Such 
being the general rule of law, a distinction has been sought to be 
engrafted on it by the learned counsel for the defendant; that 
* where the statutes of limitation of a particular country not 
only extinguish the right of action, but the claim or title itself, 
i'pso facto, and declare it a nullity after the lapse of the 
prescribed period, that in such case the statute may be set up 
in any other country to which the parties remove, by way of 

extinguishment, ’ It does indeed appear but reasonable 

that the part of the lex loci contractus which declares the 
contract to be absolutely void at a certain limited time, with- 
out any intervening suit, should be equally regarded by the 
foreign country, as the part of the lex loci contractus which gives 
life to, and regulates the construction of the contract. ” 

This Section merely reproduces the principles stated above. 
Thus, the mere fact that a suit on a foreign contract is not barred 
under that law will not enable the plaintiff’ to bring the suit on the 
claim barred in this country, as a person suing in this country 
should in matters of procedure take the law as lie finds it" here.^' 
Similarly, it is no defence to rely on a foreign rule of limitation 

3, (1851) 5 Moo Itid App 234 (207) : 8 Moo P G 4 : 1 Sar 423 (P C), Her High- 
ness Huckninhoiiec v, 1 julloabhoii Motticlinnd. 

(1910) AIR 1910 Low Bur 07 (08) 35 Ind Gas 741, S. King v. D, 

Buchanan. 

(1918) A I R 1918 Mad 580 (584) : 40 Mad 1009 : 42 Ind Gas 294 (F B), 
Beirce Jjeslie tC Co. Jjtd., Cochin v. E. J. Pcrunial. 

(1910) A I R 1910 Bom 200 (201) : 30 Ind Gas 369 : 40 Bom 504, Nahihhai 
Vazirhhai v. Dayabhai Amulakii. 

(1881) 5 Ind rlur 288 (291). 

(1880) 49 L J C P 781 (782) : L R 5 G P I) 429 : 29 W R 300 : 44 J P 735. 
Alliance Bank of Simla v. Carey. 

(1830) 10 B & C 903 (912) : 31 R R 595 (599) : 9 L J K B 213, British 
Linen Co. v. Drumniond. 

(1870) L R 4 Gh App 735 (738) : 39 L J Ch 170 : 20 L T 464 : 17 W R 419, 
Pardo V. Bingham. 

(1870) 38 L 9 Q B 331 (334) : L R 4 Q B 653 : 10 B & S 644 : 20 L T 
947 : 17 W R 907, Harris v. Quine. 

i. (1835) 2 Bing (N ■€) §b2 (210, 211, 212) : 42 R R 598 (605, 606) ; 2 Scott 
304 I Hoagos 206 : 2 Dowl P C 781 : 182 E R 80. 

5. (1830)^4 ft ^ 595 (599) : 10 B & C 903 : 9^L J K B 213, British Linen Co. 
V. Drummond . 
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providing for a shorter period, even though the contract is made 
in the foreign country, for the reason that the rights of the parties 
not having been extinguished by the foreign rule of limitation are 
enforceable by the law of this country. If, however, the rights of 
the plaintiff have become extinguished under the foreign rule of 
limitation, the rights no longer being available to the plaintiff are 
not enforceable in India (sub-section 2).^ 

Where the plaintiff obtains judgment in a foreign Court on a 
claim which, though not barred under the foreign law, would be 
])arred under the Indian Limitation Act, and brings a suit on that 
jvdgment in a British Indian Court, it would be no defence to rely 
on the idea of limitation as the foreign judgment is valid according 
to the lex fori and is conclusive. It could be imimgned only on 
any of the grounds enumerated in Section 13 of the Civil Procedure 
Code.^ The result would be the same even if the contract had been 
made originally in India.® 

2. Applicability to execution applications. — The Section 
is, in terms, apidicable only to sttiis. Tlie principle on which it is 
based is, however, of universal application. Hence, an application 
for execution of a decree of a Native Indian State in a British 
Indian Court unde^r Section 44 of the Civil Procedure Code is 
governed only by tlie Indian Limitation Act.^ In the under- 
mentioned case^ a decree f>f the District Court of Mysore was 
transferred for execution to the High Court of Madras but was 
returned unexecuted owing to there being an attacliment on the 
decree. On an application again to transfer the decree to the 
original side of the Madras High Court, the Mysore Court trans. 
mitted the decree holding that an application for transfer of the 
decree was a siep.in-aul of execution and tJierefore the execution of 
the decree was not barred. Tlie question aiose whetlior the Madras 
High Court, in a])plying the Indian law of limitation, was entitled 
to go liehind the order of the Mysore Court holding that an applica- 
tion for transfer of the decree is a step-in-aid of execution and to 


Seotion 11 
Notes 
1—2 


Note 2 


C. See Halsbury’H Lfiws of England (Hailsham Edition), Vol. VI, page 35f>. 

7. (1RG5) 4 Suth W R 107 (108, 109), Boloram (iooy v. Kameenve Dosser. 
(1910) AIR 191G Low IJur G7 (GH) : 35 lud Gas 741, King v. Buchanan. 
(1879) 2 Mad 400 (400) : 4 Ind Jur 229, Nallatambi v. Ponnusaniy. 

[>SVa' also (1908) 2 Sind L R 51 (52), Sir Henry Seymore King v. 
M . B. Brag an? a,’] 

■8. (1879) 2 Mad 4C0 (40G) : 4 Ind Jur 229, NalLatanihi v. Ponnusatny. 

Note 2 


1. (1883) 9 Cal 181 (182) : 11 Cal L R 34 : 5 Sliome L R 135, MonMnhtin 

Buksc.e V. (hinga Soondery Dahce. 

(lyic) AIK 1910 Bcm 200 (201) : 30 Ind Cas 309 : dO Bom 504, Nahihhai 
Vazirhhai V. Dayahhai Amulakh. S ” , 

(1887) 14 Cal 570 (571), Ilukuin Chand v. Gyanendar dhanhy.' „ ♦*: 

2. (1923) AIK 1923 Mad 72 (73 to 75) : 46 Mad 1014 : G#' Sad Cas 982, 

Srinivasa Iyengar v. Narayana Ban. 


Lim. 31 
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decide (following a previous decision of the Madras High Court^ as 
to the interpretation of Article 182 clause 5) that it is not a step, 
in-aid of execution. Schwabe, C. J., observed : — 

The question to be considered is whether according to that 
system of law (Mysore), the step taken is or is not a step-in.airl 
of execution and in my judgment the law to be considered is 
that of the place where the application is made ... It follows 
that it is the law of Mysore that has to be considered. By 
Section 13 of the Civil Procedure Code, a foreign judgment is 
conclusive as to any matter thereby directly adjudicated upon 
between the same parties. There has in this case been a 
foreign judgment on this matter directly adjudicated upon 
between the same parties, namely, that according to the law of 
Mysore this is a step-in-aid of execution and I think that under 
that Section it is not open, whatever this Court might have 
said in such cases, to an unsuccessful party to the application in 
Mysore to contend here that the law of Mysore is otherwise . . . 
It follows that as the step is to be a step which according to 
the law of Mysore is a step-in-aid, in my judgment we are 
bound to hold that this application to transmit the papers here 
was a step-in-aid of execution of the decree.’' 

3. (1918) AIR 1918 Mad 580 (584, 585) : 40 Mad 1069 : 42 Irid Gas 294 (F B), 
Peirce Leslie d Co. Ltd.y Cochiii v. P. J. Perumal, (“ It is tho 
Britisli Court that has to decide whether the conditions postulated by 
the Article (182) are fulfilled and on this principle it will do so io 
accordance with its own law and without reference to other Codea 
which may include the provisions regarding tho oxecutability and 
methods of execution of decrees diSeront from those in our own, ”) 



PARTIN. 

Computation of Pebiod of Limitation. 

1 2.* (1) In computing the period of limitation Section 12 

Exclusion of time proscribed for any suit, appeal or 
in legal proceed- application, the day from which 
'"**• such period is to be reckoned shall 

be excluded. 

(2) In computing the period of limitation 
prescribed for an appeal, an application for leave to 
appeal and an application for a review of judgment, 
the day on which the judgment complained of was 
pronounced, and the time requisite for obtaining a 

Act of 1877 — Section 12. 

PART III. 

COMPaTATION OF PERIOD OF LmiTATION. 

Exchision of day In computing the period of limittition prescribed for 
on tokich right to any suit, appeal or application, the day from which such 
me accrues, period is to be reckoned shall bo excluded. 

In computing the period of limitation prescribed for an appeal, an 
application for leave to appeal as a pauper, and an appli- 
Exclusion in case cation for a review of judgment, the day on which th© 
of appeals and cer- judgment complained of was pronounced, and the time 
tain applicaiwns. requisite for obtaining a copy of the decree, sentence or 
order appealed against or sought to be reviewed, shall bo 

excluded , 

Whore a decree is apptiiiled against, or sought to be reviewed, the time 
requisite for obtaining a copy of the judgment on which it is founded ehall also 
be excluded. 

In computing the period of limitation proscribed for an application to set 
aside an award, the time requisite for obtaining a copy of the award shall bo 
excluded. 

Act of 1871 — Section 13. 

PART III. 

Computation of Period of Limitation. 

Exclusion of day In computing the period of limitation prescribed for 

OK which right to any suit, the day on whicli the right to sue accrued shall 
sue accrues. bo excluded. 

In computing the period of limitation prescribed for an appeal, an appli- 
cation for leave to appeal as a pauper, an application to 
Exclusions in case the High Court for the admission of a special appeal, and 
appeals and cer~ an application for a review of judgment, the day on which 
tain applications, the judgment complained of was pronounced, and the 
time requisite for obtaining a copy of the decree, ^ntenoe 
or order appealed against or sought to be reviewed, shall be excluded. v 

In computing the period of limitation proscribed for an application ijo set 
aside an award, the time requisite for obtaining a copy of the award shall^i^be 
excluded. 

Act of 1859. - ^ 

No corresponding provision. 
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Section 12 copy of the decree, sentence or order appealed from 
or sought to be reviewed, shall be excluded. 

(3 ) Where a decree is appealed from or sought 
,to be reviewed, the time requisite for obtaining a 
copy of the judgment on which it is founded shall 
also be excluded. 

(4 ) In computing the period of limitation 
prescribed for an application to set aside an award, 
the time requisite for obtaining a copy of the award 
shall be excluded. 


Synopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. Sub-section 1. 

4. Sub-sections 2 to 4 — Applicability to proceedings not 

referred to in the Act. 

5. Applicability of sub-sections 2 to 4 to proceedings under 

special or local laws. 

6. Exclusion of day of pronouncing judgment. 

7. Exclusion of time for copies. 

8. In respect of what documents exclusion should be made. 

9. Exclusion, when copies are obtained by stranger or for 

a different purpose. 

10. “Time requisite,” meaning of. 

lOa.Day of copy application and day on which copy is ready 
to be excluded. 

11. Delay caused by application for copies made to wrong 

person. 

12. Delay caused by defective application for copies. 

13. Delay caused by separate application for copies of 

judgment and decree. 

14. Delay in furnishing folios, stamps, etc. 

15. Delay in taking delivery of copy. 

16. Supply of folios before they are called for by Court. 

17. Application struck off for non-compliance and subse- 
• ^quently revived. 

IS'. iDelay caused by despatch of copies by post. 

19i Delay caused by getting a vernacular copy of decree or 
judgment. 

20. Copies of same documents obtained on two different 
occasions — Time requisite to obtain which copy to be 
excluded. 
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21- Application for copy on date of judgment. 

22. Application for copy mislaid by ofBoe. 

23. Time between the date of the application for copies and 

the date of notice of requisition for stamp and folios 
for copies. 

24. Holidays intervening between dates of judgment and copy 

application. 

25. Interval between the judgment and the signing of the 

decree, if and when can be deducted. 

25a.Delay caused by getting order varied and settled. 

26. One common judgment in two suits, filed in two appeals 

against judgment. 

27. Appeal from a judgment on review — Copy of original 

judgment. 

28. Application for leave to appeal to the Privy Council. 

29. Application for review. 

30. Application to set aside award. 

31. Filing of an appeal with a copy of judgment or decree 

alone. 

32. Appeal in criminal oases. 

33. Finding as to “time requisite” cannot be attacked in 

second appeal. 

34. Evidentiary value of dates endorsed on certified copies. 

35. Copies in appeals from orders. 

36. Section 5 of the Indian Limitation Act and “time 

requisite.” 

Other Topics 


Acknowledgment of debt 
Application and copying fees sent by post 
Application by prisoner for copies 
Application for revision — Section does not apply 
Application under Section (^1), Income-tax Act 
Computation of time in whole days and not in hours 
Copy obtained by another party or stranger ... 
Court closed when copy ready 


Sec Note B, Pt. 6 
See Note 14 F-N (1) ; NoU; 0, Pt. 4 
Sen Note B’2, Pt. iB 
See Note 4, Pt. 5 
See Note 5, Pts. B to b 
See Note 14, Pt. 8 
See Note 9, I’ts, J. to B 
..See Note Id, Pts. G, 7 


Sex? Note 


Pt. 7 and F-N (7) 
See Note 9, Pt. 5 
See Note 7 


Letters l^atent Appeal 
Pu rpose of copy immaterial 

Time for copy excluded even if copy not necessary 
Time for copies necessary but not referred to in Section can 
Sections ... . 

Time requisite — Question one of fact See Note 10, Pts, B to b; N<5te 33 


be excludodl under 
See Note ft. 1T.\5 


Section 12; 
Note 1 


1. Legislative changes. 

1. In sub-section 2 the words “an af\plication for leave to api)eal Note 1 

have been substituted for the words an application for leave to 
appeal as a pauper” occurring in the Act of 1877. The effect of 
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Section 12 the change is to extend the provision to all applications for leave 

Notes to appeal, such as applications for leave to appeal to the Privy 

^ 2 Council, and applications for leave to appeal in insolvency 

matters.^ 

The decisions under the Act of 1877 holding that the Section 
does not apply to applications for leave to appeal to the Privy 
Council are no longer law.^ 

2. Under the Act of 1871, only the tirae for obtaining a copy 
of tlie decree could be excluded.^ Under the later Acts, time 
requisite for obtaining copies of the decree ayid judgment could 
be excluded. 

UqIiq 2 Scope of the Section. — As has been seen in Note 2 to Sec. 

tion 6 ante, the scheme of the Act is that, as a general rule, suits and 
other proceedings instituted after the lapse of the period prescribed 
by the first Schedule should be barred, subject to several classes of 
exceptions recognised by the various Sections in the body of the Act. 
One of such classes is that which provides for excluding certain 
periods in computing the period of limitation prescribed. 

This Section is the first of the five Sections (namely 12 to 16) 
which deal with the exclusion of time in reckoning the period of 
limitation, and provides for the exclusion of — 

1, the day from which the period of limitation is to bo 

reckoned — sub-soction 1. (See Note 3.) 

2. the time requisite for obtaining copies of certain documents 

in certain cases — sub-sections 2 to 4. (See Note 4.) 

This Section is one of the Sections wliich, by virtue of Sec- 
tion 29 sub- section 2 infra, apply for the purpose of determining 
any period of limitation i)rescribed for any suit, appeal or application 
by any special or local law, in so far as and to the extent to whicli 
they are not expressly excluded by such special or local law. 

The Section does not apply to proceedings in foreign Courts 
inasmuch as the Act itself extends only to British India.^ 

Section 12 — Note 1 

1. (1915) A I R 1915 All 335 (330) : 38 All 82 : 31 Ind Gas 906, liam Sarup v. 

rJa^iDCDit Jlai. 

[See (1895) 1895 Pun Ro, No. 33, Mt, Moti V>cgam v, Mt, Satara 
Bcijarn, (Application for leave to appeal as pauper.)] 

2. (1906) 28 All 391 (393) : 1906 All W N 55 : 3 All L Jour 165, Shib Singh v. 

Gandharp Singh. 

(1878) 1 All 641 (648), Jaioahir Lai v. Narain Das, (Spankie, J., dissenting.) 
(1895) 19 Bom 301 (302), Moroha Ranichandra v. Ghansham Nilkant, 

(1892) 15 Mad 169 (169), Anderson v. I'eriasamy. 

(1887) 10 Mad 373 (374), LaUshmanan v* Periaswamy. 

3. (1875) 24 Suth W R 105 (105) : 15 Beng L R 272 (F B), Jagarnath Singh v. 

Sheivrattan Singh. 

(1874) 21 Suth W R 308 (309) : 15 Beng L R 273 (Note), I/oril Pattuck v. 
Blioxuanceram. 

Note 2 

1. (1927) AIR 1927 Lah 200 (208) : 8 Lafa 54 ; 102 Ind Cas 623, Hari Singh 
V. Mahomed Said, 
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3. Sub-section 1. — The word "from”, as a general rule, excludes Section 12 
the day from which the time is to be reckoned except where the con. Note 3 
text I’equires the contrary rule to be adopted.^ This rule is applicable 
whenever time has to bo computed from a day specified, wliether 
such time is fixed for the jierformance of contracts or is prescribed 
by law for the doing of an act or for the institution of proceedings in 
Courts of law. In Wehh v. Fairmaner,^ where goods were sold on 
the 5th of October to be paid for in two months from the date of 
sale, it M'as held that in computing the period of two months the 5th 
October should be excluded and that an action for the price could 
not be commenced until after the expiration of the 5th of December, 

Baron Parke, in delivering the judgment in the case, relied on the 
observations of Sir W. Grant, M. it., in Lester v. (tarlaoidj^ to the 
following effect : — 

“Upon the technical reasoning, I rather think, it would be 
more easy to maintain, that the day of an act done, or an event 
happening, ought in ail cases to be excluded, than that it should 
in all cases be included. Our law rejects fractions of a day more 
generally than the civil law does. The effect is to render the 
day a sort of indivisible point; so that any act done in the 
compass of it is no more referable to any one than to any other 
portion of it; but the act and the day aro co-cxtonsivo; and, 
therefore, the act cannot properly be said to he passed until the 
day is passed." 

The learned Baron also observed as follows : — 

“So also, in Fellew v. I nhabilaiits of Wonsfordf the time 
was held to be exclusive ; and a very reasonable rule wa.s laid 
down l)y Lord Tenterclen, which is a very good test to apply, 
viz. by reducing tlie tinjo to one day, in which case iJie j)arty 
would clearly be entitled to the wdiolo of the next day after the 

Note 3 

1. Wharfcoii’s T^aio Le.ricon. 

2. (1838) 3 M A: W 473 (477) ; G J) P C 549 ; 7 L J Px 140 : 49 R R 690 (691, 

092, G93.) 

also (1904) 31 Cal 745 (751), Upnidra Chandra Sinijh v. Mohri 
Lai Mar wan . (Mortga.f^o bond on 17-3-1899 stipulating for 
payment within six months— H cl d tliat in rookoning the period 
of 6) mcniths the date on which the hond was executed must ho 
excluded.) 

(1888) 12 Bom G17 (G19) : 13 Ind Jur 270, Vrnluhai v. Lakslunan 
Venhnba Kkot. (Bond payable in 2 years — Day of bond to ho 
excluded in reckoning the 2 years.) 

(187G) 187C Pun Re No, 38, Dulla Mall v. Bolaki, (Stipulation to 
pay in one year.) 

(1868) 3 Agra 319 (319), Muhtah v. Fiamdayal, (Date of bond to bo 
excluded in computing time for its performance.) 

(1869) 6 Bom II 0 A C 51 (53), Lakshiunan Sakha Ham v. iianu 
Sidoji. 

(1875) 24 Suth W R 463 (464), Bam Churn Dey v. Ina Sheik. 

(1885) 1885 Bom P J 251, Waman v. Mahadii.'} 

3. (1808) 15 Vcs 248 (257) : 10 K R 68. 

4. (1829) 9 B & Or 134 (143, 144) ; 7 L J (0 S) M C 84 : 4 M & Ry 130. 
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injury was done, otherwise 'he might have no time at all in 
which to give notice.” 

As to the computation of time generally in matters dealt with 
in the Acts of the Legislature, Section 9 of the General Clauses Act 
1897 adopts the above-mentioned general rule as follows : — 

‘*In any Act of the Governor General in Council or Kegulation 
made after the commencement of this Act, it shall be sufficient for 
the purj)ose of excluding the first in a series of days or any other 
l^eriod of time to use the w^ord from,’ and for the purpose of 
including the last in a series of days or any other period of time, to 
use the word ‘to’.” 

Sub-section 1 of Section 12 of this Act is also based upon the 
said general rule and applies to suits, appeals and applications 
referred to in the Act. Thtis, where time is to be computed from the 
date of the cause of action, the date on which such cause of action 
arises is to be excluded.^ If, in respect of a cause of action, there 
is an acknowledgment within the meaning of Section 19 of the 
Limitation Act, the day of the acknowledgment is to bo excluded.^ 
See also the undermentioned cases/ 


5. (1873) 19 Suth W R 94 (94), Jhirslmii Lall Sahoo v, Asniutoonnissa. 

(1865) 4 Suth W R 105 (105), Ttumonce Soondtirec Dossia v. Piincha Nun 

Bose. 

(1887) 10 Mad 292 (294), Ganaj)ati v. Sitltarama. 

(1871) 6 Bong L R 292 (295), Moonshi Abdul All v. Tarachand Ghose. 
(1925) 90 Ind Gas 827 (828) (Cal), Kunmd Charan Roy v. Satabhu Chandra 
Ghnse. 

[.Sr6> also (1892) L R 1 Q B 1(51 (162) : 40 W R (Kng) 63 : 65 L T 
677 : 56 ,1 P 262 : 61 L J M (.5 63, Radchffe v. Liar iholomc lo .'] 
[But see (1864) 1864 Suth W R (F B) 46 (46) : Marsh 138 : 1 Hay 
301 (FB), llurro Honnde.ree Dehee v. Kally Mokun. 

(1869) 4 Mad H C R 409 (410), Chinna Coniarappa Setii v. Rama- 
sarny Setti.'] 

6. (1923) AIR 1923 Nag 143 (143) : 71 Ind Gas 556, Jainarayan Bapu v. 

Vithoba. 

(1916) AIR 1916 Nag 36 (37) : 34 Ind Gas 468 : 12 Nag L R 66, 
Itachinan v. Kalya, 

(1880) 6 Cal 239 (240, 241) : G Cal L R 553, Ahnas Banco v. Mahomed 
Ruja. 

(1907) 30 Mad 248 (250), Ravianasari v. Muthusarn y Naik.'\ 

7. (1869) 4 iMad H C R 330 (331), In re Palaniandi Pillay. (Day mentioned in 

bojid for rc-payment — Exclusion of day.) 

(1924) A 1 K 1924 Lah 709 (710) : 78 Ind Cas 87, Akhtar Beg v. Haq Nawaz. 
(Where cause of action arose on 17-2-13 in the case of breach of 
contract not in writing and registered, a suit filed on 17th February 
1916 is in time.) 

(1913) 18 Ind Cas 574 (575) : (1912) 1 Upp Bur Rul 146, Nga Po Yin v. Mi 
Sha, 7i N'U. (Pronote of 7th May 1907 — Time coinmeiicos to run on the 
expiration of the 7th May 1907.) 

(1871) 6 Beng L R 292 (295), Abdul Ali v. Taraciiajid Ghose. (Date of 
execution of promissory note to be excluded.) 

(1922) AIR 1922 Nag 261 (262) : 69 Ind Gas 527, Narayan Patel v. Abdul- 
gani. (Suit under Section 160, 0. P. Land Revenue Act.) 

(1878) 2 Bom 673 (675), V. K, Gujar v. V. D. Barve. (Application for 
restitution — Day from which period is to be reckoned should bo- 
excluded.) 
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4. Sub.sections 2 to 4— Applicability to proceedings not 
referred to in the Act- — Sub. sections 2 to 4 apply only to one or 
some of the following proceedings^ : 

1. appeals 

2. applications for leave to appeal 

3. applications for review of judgment 

4. applications to set aside an award. 

Having regard to the words of the Preamble to this Act, 
“Whereas it is expedient to consolidate and amend the law relating 
to the limitation of suits, appeals and certain applications to Courts,” 
it is clear that this Section directly ap])lies only to the applications 
and appeals referred to in the Thus, the word “appeal” will 

refer to appeals referred to in the Act and will include appeals from 
the original side of the High Court which are dealt with in Articles 
15.1 and 156 of the Schedule.^ Appeals from appellate side of the 
High Court are not dealt with by this Act, and are not directly 
governed therefore by Section 12. An application for leave to 

(1874) 22 Suth W R (>8 (68), KasJieenafh Shaha v. Jo(je 7 iden Nafk Baboo. 
(Th(! day on which the order under Section 246, Civil Procedure Code, 
1850, was passed must be excluded in computing the period of year 
allowed by that Section.) 

(1864) 1864 Suth VV R Gai) 821 (321), J'etumher Shaha v. Kiinuma Moure 
I)ehra. (Do.) 

(1865) 4 Suth W R Act X Kul 30 (30), Jladha Motive C liotvdhrinrr v. 
Biinyskrr M oh uti Doss. (Suit to set aside an order — Day on which 
order was passed must be excluded.) 

(1872) 18 Suth \V R 454 (454), Bijoif (lohitid Drh v. Muddin Bam Pal. 
(Application fur rtvheuring of suit — Date of dismissal of suit to be 
excluded.) 

(1927) A I R 1927 Boin 033 (635) : 106 Ind Gas 86 ; 52 Bom 126, In re 
}l ndrrbhai. (Computation of 21 day.s under Section 9, Presidency 
I’owns Insolvency Act, from date of attachment — Date of attachment 
should be (excluded.) 

(1883) 13 Cal L R 153 (156), Drh Nararn Singh v. Jshan ChHndrr Main. 
(1868) 10 Suth W R 5 (5) : 1 Beng L R (S N) la, Braja Brhari v. Katnal 
Jiaii. 

(1877) 2 Cal 336 (840) (F B), Dhrmessur Koorr v. Hog Dooder Sahog. (Case 
under Act of 1871.) 

[Srr (1012) 18 ind Cas 900 (902) (Cal), (iogal T^al v, Bahorni. 

(1880) 6 C;j.l 825 (828), Kashd.ant I>h uf tarharji v. BoJiinikant 
Bhutiarharji.] 

Note 4 

1. (1932) A I R 1982 All 598 (599) : 54 All 282 : 148 Ind Cas 111, Kashi 

Par shad, v. Notified area. Mahoha. 

(1926) 98 Ind Cas 1028 (1028) (Lah), Mohan 1 lal v. Shrr Mnham.mad Khan. 

( Applic.ation under Order 9 Rule 9, C/ivil Proci^dure Code — The time 
spent in nbtaining copy of tlje t.jrdor dismis.sing the suit for defiiulfc 
cannot be excluded.) 

(1896) 18 All 215 (219) ; 1890 All W N 89, Wall v. Howard. (Proceeding 
under the Companie.s Act, not lK*.iiig cither an appeal or application.) 

2. (1917) AIR 1917 Low Bur 17 (17, 18) : 88 Iiid Cas 568, K. I fill v. M. M. 

Greenberg. (.Application not referred to in the Act at all is not 
governed by the Act and conseqmnitly by Sectii)n 12.) 

(1895) 18 Mad 484 (485), Thiirai liafah v. Jainilahdeeri Howthan. (.Vppli- 
cation to declare appeal admitted to Privy Council is not application 
for leave to appeal— Section 12 doe.s not apply.) 

3. (1928) A I R 1928 P C 103 (108) : 109 Ind Gas 1 : 6 Rang 302 : 55 Ind App. 

161 (P C), Jijihhoy N. Surly v. T. S. Ckeltiyar Firm. (Assumed.) 


Section i% 
Note 4 
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ISection 12 
Notes 

i— 5 


Note 5 


appeal in forma pauperis is an application for leave to appeal and 
will be governed by this Section.^ An application for revision is not 
an application for which any limitation is provided for in this Act 
(Article 181 being held inapplicable to such applications), nor is it an 
application of the kind specified in the Section. Time spent in 
obtaining a copy of the order sought to be revised cannot therefore 
be excluded from the period fixed by the practice of the High Court 
for filing such petitions.^ 

Where a decree for pre-emption fixed a i)eriod for the plaintiff’s 
depositing an amount into Court, it was hold that the plaintiff could 
not claim to extend the time for the deposit on the ground that it 
was requisite to obtain a copy of the order and that the time spent 
in obtaining it should be excluded.® 

5. Applicability of sub-sections 2 to 4 to proceedings 
under special or local laws. — Bub-section 2 of Bection 29 mfra, 
makes tliis Bection, among others, api)licable for the purpose of 
determining the period of limitation prescribed by any special or 
local law, unless its applicability is expressly excluded by such law. 
This, however, does not mean that every })rovision of the Bection 
will necessarily apply to every case under the special or local law, 
irres])Octive of the question whether tiie i)articula.r sub-section 
sought to be applied is in terms applicable to sucli a case. Where, 
therefore, the Section is applicaide by virtue of Bection 29 to a 
particular special or local law, but the application in resi)ect of which 
the limitation is sought to he computed is not one of tlio a])plication3 
referred to in sub-sections 2 to 4 of this Bection, the time spent in 
getting copies cannot be excluded, in making such computation. Thus, 
the Provincial Insolvency Act is a special law to which Bection 12 is 
applicable by virtue of Section 29, but an application under 
Section 68 of that Act is neither an appeal nor an application for 
review nor an apidication for leave to api)eal nor an ax)plication to set 
aside an award within the meaning of sub-sections 2 to 4 of this 
Section. Consequently, no period can be deducted for obtaining 

(1922) AIR 1022 P C 352 (362) : 49 Irid App 307 : 08 Ind Gas 900 : 49 Cal 
999 (P G), PramatJia Nath Eoy v. Wzlliam Arihur Lee. (Ahsumed.) 

(1935) AIR 1935 Rang 65 (66) : 12 Rang 525 ; 154 Ind Gas 852, Mckenzie 
d' Co. Lid. V. Ak W in. (Time for copy of decree can Lo allowed.) 

4. (1923) AIR 1923 Lah 684 (684) : 77 Ind Gas 908, Ashraf AL v. Eaiveshioar 
Nath. (The petitioner in computing the period prescribed under 
Article 170 i.s entitled to deduct the time taken in obtaining copies of 
the judgment and decree appealed against.) 

(1909) 4 Ind Gas 896 (897) : 1909 Pun Re No. 94, Ilari Singh v. 
Qurhakhsh Singh. (So assumed.)] 

15. (1934) AIR 1934 Pesh 9 (10) : 147 Ind Gas 1138, Saindiiia Bam v. Chhata 
Earn. (Time necessary for obtaining copies of trial Court’s judgment 
is not excluded.) 

[See (1906) 1906 Pun L R No. 146 : 1907 Pun W R 74, Mehar Singh 
V. Gurbachan.’} 

-6. (1883) 1883 All W N 4 (5), Karani Khan v. Nathan Khan, 

(1881) 1881 All W N 165 (166), Disa Singh v. Juala Singh. 
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copies, in computing the period of limitation prescribed by that 
Act for such application.^ On similar grounds it has been held 
that in computing the period of limitation for an application 
under Section .18 of the Land Acquisition Act, the time taken to 
obtain a copy of the Collector’s order (called the award) cannot be 
deducted.* 

It has also been held by the High Court of Allahabad on the 
same grounds that the time spent in obtaining copies of the order 
passed under Section 66 sub-section 2 of the Indian Income-tax Act 
1922, cannot be deducted in computing the limitation for an applica- 
tion under Section 66 sub-section 3 of that Act.^ The High Court 
of Lahore has, however, without adverting to the terms of this 
Section, allowed such a deduction.'^ According to the High Court of 
Patna, Section 29 makes this Section applicable to ''any suit, appeal 
or application” for which a period of limitation is prescribed by any 
special or local law, and though the Section is in terms not applicable, 
the principle of tlie Section applies to the case referred to above ; 
hence the deduction must be allowed.*'’ The High Court of Ilangoon 
has, in a similar case, allowed such a deduction on general principle^ii 
and not upon any consideration of this Section or of Section 29.^' 
It is submitted that the Allahabad view is cr>rrect on principle. 

It has })OGn seen in Note 4 above tliat the Section does not 
directly api)ly to appeals from the appellate side of the High Court, 
It has been held that even by a resort to Section 29, it cannot be 
made applicable, the reason being that tlie liules of tlie High Court 
under tlie Ijetters Patent regulating appeals from the aiipellato side 
of the High Court are not a special or local law.^ 


Note 5 

1. (1915) AIR 1915 Mad 360 (360) : ‘25 liid (;ms 610, ThiraAsanni Ti/rnf/ar v. 

M'liialishi SunrJara luer. (A case under S. 22 of thf', I'^rovincial 
Insolvency Act 3 of 1907 which cor it ‘spends to B. 68 of Act 5 of 1920.) 

2. (1932) A I R 1932 All 598 (599) : 54 All 282 : 143 liid Cas 111, Kashi 

Prasad v. Nntifnul Area <\f Alahoha. 

(1904) 1904 Puu Rc No, 79 : 1904 Jhin L R 133, Bhaywan Das v. The 

ColU'cdor of Ijahorr, 

(1927) AIR 1927 Lah 858 (859) : 9 Lah 244 ; 104 Ind Cas 397, Nafisnddm 
V. Secretary of Slate. (I’ollowing isinipl}' 1904 Pun L It No. 133.) 
[But see (1920) A I R 1926 Ranc^ 135 (136, 137) : 96 Ind Cas 110, 
if. N. Bur jor jee v. Special Collecfor of liamfoon. (Bcction 29 
of the Limitation Act as amnnded in 192‘2 was held to (vxtond 
Section 12 to such au application — Submitted not correct.)] 

3. (1931) AIR 1931 All 073 (073) : 133 Ind Cas (521 : 53 All 684, Gulab Chand 

Chotey hal^ In rc. 

4. (1929) A I R 1929 Lah 170 (170) : 117 Iiid Cas 681, Md. I! aval Tlaji 

Muhammad v. Cmmnissioner, Income-tax, Punjab and N. W. I\ P, 
6. (1930) AIR 1930 Pat 14 (19) : 9 Pat 172 : 122 Ind Cas 810, Mokanlal 
Harden Das v. Cojnniissioner of Income-tax , Bihar ayid Orissa. 

6. (1928) AIR 1928 Rang 152 (153) : 110 .Ind Cas 601 : 6 Rang 175. Hama-' 

natha lieddiar v. Gomnnsswner of Income-tax, 

7. (1935) AIR 1935 Lah 328 (329) : 156 Ind Cas 668 : 16 Lah 448 (F B), Jog 

Dhian v. Hussain. (Consequently the time requisite for obtaining 
a copy of the judgment aj^poaled against cannot be excluded in com- 
puting the time for filing an appeal under the Letters Patent.) 


Section IS 
Note 5 
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Note 7 
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6. Exclusion of day of pronouncing judgment. — The date 
of the delivery of the judgment must be excluded^ even though that 
day happens to be a holiday. “ 

When the date of the judgment was duly communicated to the 
pleaders for the parties, the limitation for appeal commences from 
the date of tlio judgment notwithstanding the absence of either the 
party or the pleader at the time of the delivery of the judgment.^ 
But where the Judge signed the judgment on a particular date but 
did not pronounce it in accordance with the law of procedure and 
the party came to know of the fact of the signing of the judgment 
only on a subsequent date, the latter date must be deemed to be the 
date of the pronouncing of judgment and limitation does not begin to 
run earlier.^ 

7. Exclusion of time for copies. — Sub-sections 2 to 4 pro- 
vide that the time requisite for obtaining the copies of the docu. 
ments referred to therein shall he excluded in computing the period 
of limitation. The reason for the exclusion is to enable the appel- 
lant or the applicant, as the case may be, to have sufficient time to 
consider the terms of the decree, judgment or order before hurrying 
into a furtlier proceeding in resi)ect of it. In Jijihhoy N. Surly v. 
T. S, Chettiyar f where the reason of the rule in sub-sections 2 and 3 


(1934) AIK 1934 l*a.t 353 (353) : 151 Ind Cas 107, Nnl iind Mahtn v. 
Niranjan GiiahrarartJiy. (Do.) 

[Sec also (1925) A I H 1925 Kang 301 (3G2) : 92 Ind Gas 78G, Chan 
Elltain V. Neo Thein 'rheong.'] 

[See however (1921) AIR 1921 Pafc 305 (300) : 59 Ind Gas 179 : 5 
Pat L Jour 701, Deoki Tj<iI v. llaoianand Lai. (Donisioii 
based on the ground that rules framed by the High Court are 
special law and that they exclude the operation of Section 12 of 
the Limitation Act.)] 

[But see 44 Mad L Jonr 15 (Notes of Recent Gases : C. M. P. No. 229 
of 1928, dated 25-1' 1923.) (lb is not clear from the facts stated 
on what reasoning the decision proceeded.)] 

Note 6 

1. (1885) 1885 All W N 257 (257), Dauiru v. Murdan. 

(1870) 13 Subh W K P G 17 (18) (P C), In re Jlamannogra Narain. (Appeal 
to Privy Council — Date of judgment appealed from to lx? excluded.) 

2. (1920) A I R 19-20 Mad 359 (300) : 43 Mad 040 : 50 Ind Cas 07, Subra^ 

'}}ian!iam v. Naiasunhaui, (Judgment delivered on the 1st day of 
Christmas vacation.) 

[See (1920)94 Ind Gas 121{121)(]Sn^;),Kuttd)7iddin\\(lula7n JUibbani, 
(“Pronouitced”— Whole judgment need not be read out.) 

(1900) 10 Mad L .lour 398 (400), Ganne Kotajypa v. Wmkaiara}niah.'\ 

3. (1927) AIR 1927 Lah 59 (59) : 98 Ind C<is 942, B. B. C. 1. By. Co. v. 

Bam Sarrip-Mahru Mai. 

(1910) 8 Ind Gas 398(399) ; 34 Mad 151, Secretary of State v. Go'pisetfy, 
(Decision under Madras Surveys and Boundaries Act published by 
comrnuiiicatioii to parties — Date of communication is starting point 
for limitation.) 

4. (1923) A I R 1923 Pat 129 (130) : 1 Pat 771 : 75 Ind Gas 879, Sagar mal 

Mar wadi v. LacJiini Saran Missir. 

Note 7 

1. (1929) AIR 1928 P 0 103 (105) : 109 I. C. 1 ; G Rang 302 ; 55 1. A. ICl (P C). 
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came to be discussed, their Lordships of the Privy Council observed 
as follows : — 

The decree may be complicated, and it may be open to draw 
it up in two different ways, and the practitioner may wedl want 
to see its form before attacking it by his memorandum of appeal. 
As to the judgment, no doubt, when the case does not come 
from up-country, the practitioner will have heard it delivered, 
but he may not carry all the points of a long judgment in his 
memory, and as Sir John Edge says,*"* the J-jegislature may 
not wish him to hurry to make a decision till he has well 
considered it.” 

It was accordingly held hy their Lordships in Jijibhoi/s case^ 
that the time spent in obtaining copies of the judgment and decree 
must be excluded in computing the period of limitation for an 
appeal, even though such copies need not, according to the rules of 
the High Court, accompany the memorandum of appeal. 

Their Lordships in the above case were dealing with the 
exclusion of time spent in obtaining copies for a mp.morandiim of 
appeal. But the reasoning will apply also to all ai)plications 
referred to in sub-sections 2 to 4 of the Section. Thus, tlie fact tliat 
a review application need not bo accomi)aniod l)y a copy of the 
judgment^' or of the decree‘s will not deprive the applicant of his right 
to exclude the time spent in obtaining such copies in computing the 
limitation for such application. The contrary view taken in the 
following cases^ is, in view of tlie Privy Council decision, no 
longer law. 

But the mere fact that the reason is absent in any particular 
case will not, however, make the maxim cessante ratione legin 

% (1895) 17 All ‘213 (210) : 1895 All W N 01 (F D), Wajid Ah Shah v. Na?oal 
Kishcirr. 

3. (1928) A I R 1928 P C 103 (105, 100) : 109 Iiid Gas 1 : 0 Rang 302 : 55 

lud App 101 (P C), Jijihhoy N. Surf if v. T. S. Ohettiar Firm. 
(Reversing A 1 R 1927 Rang 20.) 

4. (1934) A I R 1934 All 307 (808) : 148 Tnd Gas 290 : 50 All 591, Givuri 

SJianlar Kanhi Nath, (Review application — Gopy of judgment.) 
[But see (1935) A 1 R 1935 Rang 184 (185): 150 Ind Gas 733, 
P. F. A. Ohettiar Firm v. Karuppan Ohettiar. (A petitioner 
is not entitled to have the tim<i sptnit in obtaining a copy, 
which he has not filed together with his application for review 
bub which he has filed in another case, excluded in eornputing 
the period of limitation — Submitted not correct,)] 

5. (1934) AIR 1934 All 307 (308) : 148 Ind Gas 290 : 50 All 591, Oauri Shaii- 

liar V. Kashi Nath. 

[Sec (1895) 17 All 213 (210) ; 1895 All W N 01 (F P)- ^Vajid Ah 
Shah V. Naioal Kishnre. (Peforo the Privy Gouncil ease.) 

(1921) AIR 1921 Lab 124 (125) : 00 Ind Gas 259, Kanshi lUvni 
Karam Narain. 

(1918) AIR 1918 Mad 418 (418) ; 42 Tnd Gas 504, Uamalinga 
Annai'i v. N arapana An navi. 

(1920) A IR 1920 Mad 033 (034) : 55 Ind Gas 444, Oholhalingam 
Chetty V. Lakshumanan Ohefty.] 

6. (1917) A I R 1917 Cal 320 (321) : 35 Ind Gas 348, Oangadhar Karmakar v. 

S h e k h arhas i n i Da sya . 

7. (1899) 1 Bom L R 112 (113), Jadhoji v. liajoo. 
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cessante lex (the reason of the law ceasing, the law itself ceases) 
applicable and disentitle a party from claiming to exclude the time 
requisite for obtaining the copies specified in the Section. The 
reason is that the Section enacts the rule of exclusion as a positive 
' direction, although its object is to afford a party time to consider 
whether he will prefer an appeal or make an application.^ Thus, 
where the copy of the jiidgment obtained by the party gives all the 
information necessary to enable him to decide whether he should 
appeal or not, he is nevertheless entitled to exclude the time taken in 
obtaining a copy of the decree also.*’ On the same principle it would 
follow that even in cases where a formal and final order is not 
necessary to be prepared, the party will be entitled to deduct tlio 
time taken for obtaining a copy thereof if such an order is actually 
prepared}^ 

8. In respect of what documents exclusion should be made. 

— Only that period can be excluded under this Section which has 
been spent in obtaining copies of — 

1. the decree appealed fro?n or sought to he revieioed, 

2. the judgment on which the appeal or the review is founded, 

3. the award which is sought to be set aside. 

In computing the period of limitation for an appeal or an 
apidication for review, the time requisite for obtaining both, a copy 
of tho judgment as well as a copy of the decree, should be excluded,^ 

(1935) A I K 1935 Lah 841 (341) : 158 Ind ('as 120, Jlari Bam v. Frem 
Nath, (Application for leave to appi'al to the Privy Covincil — Timo 
requisite for decree copy held not to bo (ixeluded as no copy of decree 
need be produc{.'d with the ax^pHcation.) 

(1897) ‘20 iVfad 47() (478, 479), Kiiniara Akkapya Nayanivi Bahadur v. 

Sithala Naidu. (Apx)cal under Madras Rent Recovery Act.) 

(1872) 17 Sufch W R 230 (232), Jinihhoo Sahoo v. Ml, Jusoda Kooer, (Under 
Limitation Act tX of 1871.) 

(1870) 2 All 192 (192) (F B), Fazal uhamviad v. Bhul Kuar. 

8. (1928) AIK 1928 P 0 103 (105) : 109 Ind Cas 1 ; 0 Rant^ 302 : 55 Ind App 

101 (P Jijd>h(i}/ N. Surty v. T, S. (Jhritiar Fir)n, 

9. (1935) AIR 1935 Ail 258 (259) : 157 Ind Gas 170 ; 57 All 751, Gaekwar 

Bar (id a State. Jiailway v. It ahibiiU ah . (Gase of leave to ax)j)cal to 
the Privy Gouneil.) 

[Nee (1885) 1885 All W N 257 (257), Damru v. Murdan.] 

10. (1925) A I R 1925 All 419 (420) : 26 Cri L Jour 901 : 87 Ind Gas 417 : 

47 All 402, Daulat Ram v. Kanhaiya Lai. (Proceeding under 
Section 470, (’rimiual Procedure Godc, in a civil Court — Final order 
separately drawn up in fact.) 

Note 8 

1. (1925) AIR 1925 All 430 (430) : 87 Ind Gas 484 : 47 All 509, Ramzan 
Bakhsli V. Mi4ha'inmad Ishaq. 

(19-24) A I R 1924 Bom 185 (186) : 48 Bom 292 : 87 Ind Gas 93, Macmillan 
d Co. Ltd. V. K. d J. Cooper. 

(1917) AIR 1917 Cal 019 (G19) : 38 Ind Gas 66, Bajani Nath v. Kali 
Mohaji Das. 

(1926) A I R 1926 Lah 529 (529): 95 Ind Gas 302, Baja Bam v. Fir rn 
Nanhe Mai Lala Mai, 

(1911) 10 Ind Gas 542 (543) (Cal), Tarabati Koer v. Jagdeo Narain. 

(1912) 17 Ind Gas 393 (893) (Mad), Narasimhulu v. Secretary of State, 
(Time for copies of both judgment and decree to be excluded.) 
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subject, however, to the obvious qualification that where the periods 
overlap, one of the overlapping periods should be left out of account.^ 
In computing the period of limitation for an application to set aside 
an award, the time requisite for obtaining a copy of the award only 
should be excluded. 

Time spent in obtaining copies of documents other than those 
referred to above cannot be excluded even though, according to rules 
of the Court, such copies have to be filed along with the appeal or 
application. Thus, in a second appeal the time spent in obtaining 
copies of the judgment and decree of the first Court cannot he 
excluded in computing the period of limitation for the second appeal.^ 

(1922) 66 Ind Cas 23 (2'L) : 41 Mad L Jour 278 (274), V eUiyammal Bihi 
K on La ya n na R o w I Ji e n . 

(1904) 28 Ijum 643 (644) : 6 Bom L R 920, Haji Hasmn v. Nonr 
Muhani/niad. 

[Set* (1908) 31 Mad 268 (270) : 4 Mad L Tim 77, Settappa Goundan 

V. Miithia {joiiyidan, 

(1860) 5 Suth W R lUisc 44 (44), Lai Gopalnath Saliee Deo v. 
Mt, rudiim Koonwtir.'] 

2, See tho casen cited in Poot-Nofce (3) below. 

3. (1928) AIK 1928 All 416 (416) : 115 Ind Gas 880, Bankc Lai v. Bhola 

Nath. 

(1919) A I R 1919 Lah 42 (43) : 53 Ind Gas 137 : 1 Lah 83, Bhan Singh v. 
Gokal Oliand. (No rule of Gourt to produce first Court judgmoiit 
copy — But only practice available and insisted upon.) 

(1922) A I K 1922 Ia'iIi 415 (415) : 72 Ind Gas 797, Uurdit Singh v. Oharan 
Das. 

(1923) AIR 1923 Lah 461 (461) : 73 Ind Cas 919, Cdiuhar M.al v. Bera 
Ram.. (Dissenting from A I R 1921 Jjah 225.) 

(1927) A I R 1927 Lah 717 (717) : 103 Ind Gas 498, George Gotoshala v. 
Balak Ram. 

(1927) A I R 1927 Lah 192 (192) : 100 Ind Gas 854, Balm Singh v. Mayigat 
Rax. 

(1921) A. I R 1921 All 23 (26, 2R) : 43 All 660 : 63 Ind Gas 338 (F B), 
Bhairon GhuUim v. Jiaoi- Aufar Siyigli. (Under rules of Allahabad 
High Court a second appeal without copies of first Gourt judgment will 
not bo XJi'opcr xiresentation.) 

(1918) A I R 1918 All 389 (390) : 42 Ind Gas 855 : 40 All 1 (F B), Narsingh 
Sahat V. Skeo J‘rasad. 

(1923) AIR 1923 Lab 90 (96) : 68 Ind Gas 777, Madan Gopal v. Malawa 
Ram. 

(1934) AIR 1934 Lah 464 (465) : 148 Ind Gas 818, Shah Qumri Oharan y, 
Di7i Dayal. 

(1925) A I R 1925 Rang 344 (344) ; 3 Rang 310 : 90 Ind Gas 910, Alaung Bo 
Aixyig V. U By a. 

(1921) A I R 1921 All 242 (243) ; 63 Ind Gas 344, Bindeshri 
Per shad v. Afzal Khafi. 

(1923) AIR 1923 Lah 95 (90), Mt. Rajan v. Kurria.] 

[See also (1923) AIK 1923 Lah 208 (208) : 79 ludCas812, Ml. Nazko 
V. Alt. Gopal. 

(1924) AIR 1924 Lah 41 (42) : 4 T.ah 122 : 74 Ind Gas 451, 
Aid. 11 asan~ud~din v. Saif Aii. 

(1924) AIR 1924 Lah 731 (731) : 82 Ind Gas 609, Khayi Muhaynmad 
Khan v. M t. Nur Jahan Begum. 

(1926) AIR 1926 Lah 458 (459) : 94 Ind Gas 959 : 7 Leah 447 
Mt. Bhxiri v. Mt, Asghari Begani. 

(1921) AIR 1921 Pat 365 (365) : 59 Ind Gas 179 : 5 Pat L Jour 701, 
Deoki Lai v. Ramaytand Lai. (Obiter.) 

(1908) 32 Bom 14 (24, 25) : 9 Bom L R 1138, Chiinilaly.Ddhyahhai,1> 
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The reason is that no rule of the Courfe can add to or modify the 
conditions and limitation laid down in the Act.'*' 

The delay necessitated in obtaining* copies necessary to be filed 
.along with the ])roceeding, hut which are not referred to in sub. 
sections 2 to 4, may however, he excused under Section 5 of the 
Limitation Act wiiere such provision is applicable and there is 
sufficient cause for excusing it.^ 

9* Exclusion, where copies are obtained by stranger or 
for a different purpose. — It is not necessary that, in order to 
claim the exclusion of time under this Section, the apxfiication for 
coi)ies slu^uld have been made by the party himself in person.^ 
Thus, a party is entitled to use a copy obtained by another party^ or 
even by a stranger^ and claim exclusion of the time spent in 
obtaining that copy. The ai)plication can be made through the 
party’s agent (i. e. through the jiost office where, under the rules, an 
application through post is allowed), but in such cases, time will be 
excluded only from the date when the agent actually made the 
application to the proper officer.'* 

It is not also necessary to show, for the apjdicability of the 
Section, that the copy was ol)tained for the p'ur2wse of the appeal or 
ap 2 )li cation in question.’'* 

10. “Time requisite,*’ meaning of. — There is no definition 
of the expression *'timo requisite” used in this Section, but it has 
been hold that it must be understood to moan time properly and 
reasonably required. In rrainatha Natli lUry v. William Arthur 

4. (1927) AIK 1027 I.ah 102 (102) ; 100 Iiicl Cas; 854, Bahu v. Man(jai Bai. 

5. (1928) AIK 1028 All 410 (410) : 115 Tnrl Cas 880, Bayike Lai v. Bhola Nath. 
(1027) AIK 1027 Lah 92 (02) : 04 Ind ('an 020, Amha Prasad Oapinath v. 

J mala Das Jiainkanmar . 

Note 9 

1. (1934) AIR 1934 Lah 135 (135) : 149 Ind Cas 1127, Chandu v. Mast Ram. 

2. (1020) A I K 1920 Mad 159 (100) : 43 Mad 033 : 50 Ind Cas 73, AvnmuUni 

Sahib V. Pyari Pi. (12 M<ad L Jour 385 dissontod [rom.) 

3. (1007) 29 All 204 (205, 200) ; 4 All L Jour 152 : 1007 All W N 67, Ram 

KisJia-n Sha^ifari v. Ko-shi Pai. ((’opy obtivin^d l)y pleader’s clerk on 
his own application — Atlirining 1900 AH W N 223.) 

(1914) AIK 1914 Oudh 244 (244) : 23 Ind (^as 209, Rat)U. Rvdra l^ratap 
Singh V. Raghuraj Gir. (Application made by applicant’s pleader's 
cler'k — Application not signed by vakil.) 

[See however (1932) AIK 1932 Pat 103 (105) : 11 Pat 40 : 136 Ind 
Cas 302, Basant Lai v. CowDnssinner of Inravie-tar. (Case 
under the Income-tax Act — Section 12 not applicable — Under 
the policy of the Act, no information could be furnished to a 
stranger — Copy applied for by stranger — Time not to be 
excluded — This decision has nothing to do with this Section, 
and rests on the special nature of the Income-tax Act.)] 

i . (1914) AIR 1914 Nag €0 (62) : 10 Nag L R 139 : 26 Ind Cas 819, liaghu v. 

Madhgia, 

5. (1907) 29 All 204 (205, 200) ; 4 All L Jour 162 : 1907 All W N 07, Earn 
Kishan Shastari v. Kashi Bai. 

Note 10 

la. (1920) AIR 1920 Mad 359 (SCO) : 43 Mad 040 : 60 Ind Cas 07, Suhrawan- 
ydn V. Narasivtham, 
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Jjce} their Lordships of the Privy Council observed that “no 
period can be regarded as requisite under the Act which need not 
have elapsed, if the appellant has taken reasonable and proper steps 
(o obtain the order.” And in Jijihhoy N. Surty v. 7’. S. Chettyar^^ 
Lord Phillimore in delivering the judgment of the Privy Council 
observed as follows ; “Tlie word ‘requisite' is a strong word; it may 
bo regarded as meaning something more than the word ‘required.’ 
It means ‘properly required’ and it throws upon the pleader or 
coun.sel for the aj)pellant the necessity of showing that no part of 
the delay beyond the j)rescribed period is due to his default.” 

It follows from the above that the question what is the time 
requisite for obtaining copies in any particular case is one of fact and 
nnist be determined with reference to the facts and circumstances of 
that case'^ and in the liglit of the rules if any framed on the subject* 
and in tlie light of tlio pra,ctice of the Court. It also follows that 
the “time requisite” is not always the time actual' y spent in securing 
the GOi)ies.^ Delay caused by the appellant’s carelessness or negli- 
gence cannot he considered ‘time requisite” and cannot he excluded.^ 

But delay by the oflico or tJie Court for wlvicli tlio aj)pellant is 
not responsible, cannot ho counted against him and wdll liave to be 
excluded as being time requisite for obtaining the co])ies.^ See also 
Notes 22 and 23. 

Not(is 11 to 15 infra dojil with various classes of cases in which 
!ho question of tJie time jf'quisite for copies may a.rise for decision. 

1. (1922) A 1 K 1922 P C ::L.2 (35S) : 49 Iiul App ;i07 : 08 Ind (]as 900 : 4‘) Oal 

909 {P(3. 

2. (1928) 1 R 1928 P 0 103 (10(i) : 109 Ind Gas 1 : i) Rang 302 ; 5.5 Ind App 

101 (PC). 

3. (1917) A 1 11 1917 All 323 (324) : 34 Ind Gas 204, linm Autar v. nhagelu 

SaJiai. (Per Walsh, ,j.) 

(1937) A J R 1937 P.oiu 10.2 (101) : 108 Tiid Cas 77 ; I L R (1937) Rum 443 
(4’ P), M u r! idhar Sh nn lv<is v, Motilal. 

4. (1935) AIR 1935 Jaih 025 (025), Naul Mai v. Ilcra Mai. 

5. (1883) 12 (Jal LK 541 (545), Nohin (Jlmtider Ihnf v. TU tijcnd ro Cuonrar llor/. 
0. (1919) A I R 1919 Lah 103 (104) : 50 Ind Cats 700, Nur Muham wad v. Ham, 

Das. 

(1937) A I R 1937 P.om 04 (05) : 107 Ind Gas 004 ; 1 L R (1937) Bom 421, 
Ncni.iohand- U ttanichand v. C hat a rhli uj Jiaiuji. 

7. (1890) 12 All 79 (82) : 1890 All W N 25, Parhati v. Dhola. 

(1930) A I H 1930 Sind 53 (50) : 29 Sind L K 445 : 103 Ind G:is 30, haohnn. 
hai V. J Uriilaf rat)/ . 

(1937) A 1 K 1937 Born 04 (05) ; 107 Ind Gas 004 : 1 T. R (1937) i’-oin 421, 
Noiiichayid I ' t iaiiichand v. Hhaturhh u j JJawji. 

■S. (1914) A I R 1914 Oiidh 140 (147) : 25 Ind Gas 20, Indjif v. Ita>n IdUfan, 
(Wrong coj.y givenr — Then correct copy given aftiT sumo f:im(!.) 

(1923) A I R 1923 Lah 11 (12) : 70 Ind Cas 299, Mf. Chho/o v. ML Sana 
Deri. (AppUcalion for copies wrongly rejocted — Rejection sot aside by 
Appellate Court- Snbsequfnitly iipplieation grant(;d — Intorval irmst be. 
excluded.) 

(1920) A I R 1920 Lah 465 (455) : 94 Ind Gas 1055, Kalian Sini/k v. Kazal 

Dm. 

'(1930) A I R 1930 Lah 200(201) : 159 Ind Cas 178, /Lrra Mai v. Dam 
Ghajid. (Delay owing to erroneous practice of coj.)ying department in 
not receiving dcpo.sit at the time of application.) 
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10a. Day of copy application and day on which copy is 
ready to be excluded. — Tho date on. which the apidication was 
made and the date on which copy was notified as ready must both 
be excluded.^ 

11. Delay caused by application for copies made to wrong 
person. — An ai)plication for copies must be made to the proper 
officer appointed under the rules to entertain such an applicationd 
Time spent in making an apjdication to a wuong person cannot bo 
considered as time requisite for obtaining the copies. 

As to who is the proper officer to wdiom an aiiplication ous^ht to 
bo made for copies in District Courts and Subordinate Courts in tlio 
Punjab, see the undermentioned cases. 

12. Delay caused by defective application for copies. — 

Where an ajiplication for copies is defective and has to be returned 
for correction, the period of ex(‘.Iusi{)n commencoB only from the date 
of its re- presentation after duo correction as it is impossible till then 
for the copying department to comply with the application for 
copies.^ lA^en whore the defect arises out of the wrong information 


(1930) A I R 1930 Lab 550 (551) : 103 Ixicl Ca.s 223, Puirelal v. Karfa Ham. 
(Do.) 

(1936) A I H 1930 Lah 120 (121, 122) : 158 Ind Gas 730, PabJtu lUim. v. 
TkinH J)fiar . (I)(day by copying cb^partmovit.) 

(1930) A I R 1030 Lah 093 "(091) : 105 Iiid ('as 5!G, Maui Singh v. Anaiid 
ParJeash* 

[See also (1920) AIR 1920 Hind 111 (115) : 91 Lid (Las 100, Ganga- 
ravi G liansharndas v. G irdharimal Glietannial. (Time taken 
to obtain copies — Hum not logaPy payable, delay in payment of 
—Period of delay must be exciuded — By due diligence, it should 
not be understood tliat a party should be ready iiiid willing to 
pa.y any sums which are not legal Is' leviable from him — Hence 
wh(!re th<irc had been drday by iion-pa}'ment of such sum, it 
was held tliat the plaiiitit! was entitled to claim cxemi-ttion 
for the period of delay as well.)] 

Note 10a 

1 . (18G4) 18G.1 Siibh W R Gap 145 (145), Maharajah Brer CInmder Joohraj 
V. Mohatned Asgur. 

Note 11 

1 . (1914) AIK 1914 Nag GO (01) ; 10 Nag L R 139 ; 90 Ind Gas 819, liayhu v. 

Madhgia. 

(1930) A I R 1930 Lah 771 (770, 777) ; 17 Lah 420 : 166 Ind (las 407 (F B), 
Kif^horr Ohand v. Bahadur . (A 1 R 1934 Lah 474, Followf^d ; A I R 
1935 Liih 025 and A I K 1935 Lah 889, Overruled). 

2. (1936) AIK 1930 Lah 771 (770) ; 17 Lah 429 : 100 Itid Gas 407 (F B), 

Kitihare Ohand v. Bahadur. (9 lud Gas 381, A I R 1928 Lah 1(5 and 
AIR 1935 Ijah 082, Referred to.) 

(1930) A I R 1936 Lah 123 (123) ; 101 lud Gas 243, Swjan Das v. Dirarka 
Das. 

Note 12 

1 . (1930) A I R 1930 Nag 129 (130) ; 121 Ind Gas 047 : 20 Nag L R 149, 

Mahomed Khan v. ML Fatma Bai. 

(1926) 91 Ind ('as 425 (420) (Oudb), Jjabn. Lai v. llampher Singh, (Defective 
application roturued toparty as it did not give date of judgment— I’arty 
filing a fresh application rectifying defect — Exclusion begins from date 
of latter application.) 

[See (1932) 1932 Mad W N 328 (329), Poongavana Gramani v. 

Manicka Goimdan. 



EXCLUSrON OF TIM35 IN LEGAL PROCEEDINGS 


499 


siippl^^ by the copying departnierit itself, it has been held that the Seotion 12 
(^olay caused thei^eby in obtaining copies cannot, as of right, be Notes 

excluded under Section 12, but that it is a matter falling under 13 

Section 5 of the Act.^ 

Under rules in some Courts an application for copies has to be 
'i 3 carn})anied by caslx deposit or deposit of copy papers or folios. A 
defect in complying with this requirement raises a question as to the 
time requisite for obtaining copies. On this point, see Note 14 infra. 

13. Delay caused by separate application for copi^ of Note 13 
judgment and decree. — it has been soon in Note 8 above tliat the 
appelhint is entitled to the exclusion of the time taken for cofiies of 
both the judgment and the decr-ee. It is, therefore, open to the 
appellant to make his applications for coi)ies of the judgnicrit and 
the decree on rlilTerent dates ; hut the second application must bo 
within the period of limitation as extended by the first. ^ In such 

(1927) A I R 1927 Lab 59 (.59) : 9S Ind Gas 912, B, B. & O. I. Ei/. 

G(k V. lUiin Sdrup ]\] ahru Ma’ 

2. (1985) A I R 1985 Nag 109 (130) : 155 lad Gas 588, Bahrant Ran v. Bal- 
viukund. (App(9Iii.r.it applied for and obtained Judgraent copy — 'I’hiscopy 
contaiaed error with respect to tin', anniber of the suit—'rhe error was 
repeated by appellant in his application for decree copy — Hence delay.) 

Note 13 

1. (1917) A I R 1917 Gal (’)19 (019) : 88 Ind Gas 00, Rajani Na(k v. Kali 
MoJiayi .1 )as Kapah. 

(1925) AIR 1925 All 180 (480) : 87 Ind Gas 484 ; 47 All 509, Ramxan Balsh 
V. ]\1 ahotyn d ]sJia<i. 

(1924) A I R 1924 All 102 (102) : 74 Tad Gas 480, Kidar Nath v. Nanak, 

(1924) A I R 1924 Doin 3 85 (180) : 48 Bom 292 : 87 lad Gas 98, Macmillan 
K Co. Ijfd. V, K. d; J. i'oopcr. 

(1924) A 1 R 1924 Born 425 (425) : 48 Bom 488 : 87 Ind Gas 545, Timappa v, 

Manjaya. (Also a case of two distinct and not overlapping periods.) 

(1920) AIR 1920 Lah 529 (529) : 95 liid Gas 802, Raja Ram v. Nanhc Mai 
Jjala M aJ . (Application for decree copy made, while the time for 
appeal as extended by a prior jipplication for copy of judgment was 
subsisting.) 

(1920) A I R 1920 Lah 409 (410) : 54 lud Gas 879 : 1919 Buu Re No. 108, Ah 
Mahoned V, Nathu. (No overlapping — Separate applicalauiis — But 
applieation for copy of drcrce put in before expiry of time, for appeal.) 

(1917) AIR 1917 Lah 287 (288): 39 Ind Gas 017, Mahomrd Amnn v. 

Chirayli Baj. 

(1928) A I R 1928 Nag 181 (182) : 100 Ind Gas 57, Ramachandra Ran v. 

87 aj/aram. 

(1919) A I R 1919 Nag 130 (187) : 49 Ind Gas 901, Skeoram v. (diintno. 

(1916) A I R 1910 Nag 110 (117) : 42 Ind Gas 905, Bagmal v. Jainniadaa 
Votdar . 

(1915) A I R 1915 Oudh 170 (171) : 28 Ind (Hs 300 : 18 Oudfi Cas 74, Dm 
Dayal v. Rameshar . 

(1924) A I R 3924 lAit 113 (118) : 77 Ind Gas 401, Jadunandan Sahay v. 

JJanuynan Sahay. 

(1911) 12 Ind Gas 077 (078) (Gal), Sundar Kocr w Baghunafh SaJ/ai. 

(1930) A I R 1980 Posh 179 (180) : 104 Ind Cas 1009, (UU Rahman v. Ml. 

Zar Jan. (Copy of decree need not necessarily he applif-d within the 
period prescribed by the first Bcliedulc, provided it is made within 
period as extended by application for copy of judgment.) 
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cases, however, if the periotls overlap each other, one of the over- 
lapping x>eriods alone can be excluded.^ 

Illustration. 

A decree was passed on the 12th of October. An application for a 
copy of the decree alone; was made on the 18th of October and 
the copy was obtained on the 19tli December. Subsequently, 

i. e. on the 22nd December, an application for a copy of tiu; 
judgment was made and the copy was obtained on the 16th of 
February following. It was held that the i)eriod occupied for 
obtaining both the copies should be excluded, i. e. the period 
between the 18th October and the J9th December and that 
tiotween the 22nd December and the 16th February.^ The fact 
that this would enable a party to apply for the copy of one 
ro(*ord and then after obtaining it to apply for a copy of the 
other record and thus extend the time, while if he had apjdied 
for both the copies together the time requisite would ho loss, 
cannot prevail against tlie express right conferred by this 
Section.'* 

In some cases^’ it has been h(dd tliat Ihe question of allowing 
the deduction of the separate periods depends on the facts of e\uih 


(1930) 105 Tnd Gas 712 (713) (Pcs^h), Muhammad Ahhar Khan v. jUkIuI 
/'ahnia-u. 

[But see (1920) A I 11 1920 All 31 (31, 32) : 42 All 200 : 35 Iiid C;is 
315, Moolraj v. Niadar Mai. (Facts not fully stated in 
jiul^^mcnt.)] 

2. (1925) A 1 K 1025 All 430 (430) : 87 Ind Ca.s 484 : 47 All 509, Jlamzan BalMi 

V. Mahomed Tsha(/. 

(1930) A I R 1930 Nag 113 (110) : 20 Nag L R 00 : 123 Ind Cas 470 (F B), 
Badshah v. Pandu rana . 

(1924) A T R 1924 Bom 185 (180) : 48 Bom 292 : 87 Irirl Gas 93, M.anniUan 
On. V. G() 0 }>rr. 

(1898) 8 Mad L rloa?’ 148 (149), liaman Chettij v. Kadlriudu. 

[See (1911) 12 Ind Cas 077 (078) (Gal). Sundae Koer v. PuKjhunatli 
Sakai. 1 

[Sec also (1917) A I K 1917 Gal 019 (019) : 38 Ind Ga.s GO, Jlajani 
Nath V. Kadi Afohan Da^.^ 

3. (1909) 4 Ind Gas 301 (302) : 33 Alad 250, Selamhan Gheily v. Pamanadhan 

Chetty. 

[See also (1937) AIR 1937 Oudh 05 (00) : 105 Ind Cas 578 ; 12 Lack 
472, luillu Pam v. Deputy Go^nmissioyier , Kher\.'\ 

4. (1909) 4 Ind Cais 301 (302) ; 33 Mad 250, Selamhayi Chetty v. Pamanadhan 

Chetty. 

(1924) AIR 1924 Pat 113 (113, 114) : 77 Ind Cas 401, Jadunandan Sahay 
V. Ilanuman Sahajf. 

(1928) AIR 1928 Nag 131 (132) : 100 Ind Cas 57, Pam Chandra Pao v. 
Mayaram. 

(1937) A I R 1037 Bom 102 (104) : 108 Ind Cas 77 ; I L R (1037) Bora 443 
(F B), Alurlidhae Shrinivas v. 'Moll Lai. (Copy of decree need not 
be applied for within the prescribed period provided it is within time 
as extended by addition of the period taken to obtain copy of the 
judgment : 23 Bom 442 and 20 Ind Cas 537, Overruled.) 

[See also (1936) AIR 193G Posh 179 (180) : 164 Ind Cas 1009, Gul 
Rahman v, Mt. Zar Jan. (Do.)] 

5. (1918) AIR 1918 Lah 29 (30) : 48 Ind Cas 31 : 1918 Pun Re No. lOO, Sher 

Singh v. Pern Raj. 
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case, that unless the applicant shows sufficient reason why he did 
not apply for copies of both the records at the same time, only one of 
the periods is to be allowed and that the separate periods so taken 
cannot be considered “requisite” for obtaining copies. It is submitted 
that this view is not correct. 

Where copies of the judgment and decree are applied for on the 
same day, the longer of tlie two periods should be credited to the 
applicant and he is not entitled to add on to the longer period any 
lime within the termini of the longer i)eriod.** 

14. Delay in furnishing folios, stamps, etc. — Where the 
rules of Court require that the aj)plication sliould be acc()ni2)anied 
by a deposit of cash or stamps fixed by rules or estimated by the 
applicant, the question arises whether an application without such a 
deposit or with an insufficient dej)osit prevents running of time. 

Tn some cases^ it has been decided that the application is not a 
proi)er application until the dejiosit is m.ide or the deficiency is made 
good. In other cases" it has been ludd tliat if sucb an application is 
accepted without any objection and witliout demand for the deposit 
with the jipplication, it must bo roga.rded as a. proj)er ai)plicatiom In 
the undermentioned case," where an apf)lication for co[)ies was first 
refused not because tluu'e was no de[)osit ])ut })ec5iuse tlie decree had 
not been then drafted and signed arid tlie c.opy was siibseqiiontly 
granted without a fresh application, it was held that tlie whole period 
from the date of the application could he excluded. 

Under paragraph 389 of the Ou<1li Chvil Digest, an application 
must be accompanied liy stamped cojiying papers equal in value to 

(1911) 10 Ind 860 (868) : 7 Najt; L U (>7, J’arash liatn v. Lilihan. 

(1865) 2 Suth W K yiisc SB (69), Bahon NursirufJt Naiaiti Sim/Ji. v. Tlalxin 
Bad hail SdkjIi . 

(). (1895) 1895 All \V N 101 (106), Ba(asi \. Ifar'i Jkos:. 

[.SVv' also (1905) VI C;il VV N *25 (2()), Uislicndat 'Jhurai i v. Xa?i,d(tn 
I h^rshad .'] 

Note 14 

1. (1911) A I U 1911 Nag 60 (6>2) : 10 Nag L K 169 : 26 hid Cas 819, Ru<fhu v. 

Madlojia,. (Cnj)y application and cop\ing fees sent hy post same day — 
Aloni'y order reaching othce later owing to holidays*— Application 
deemed to l;)e made on latter date.)- 

(1911) 10 Ind Gas 210 (210) : 5 Siiid L Tl 47, Toyandas v. Mana,n r of 
Bn ( ■ u f n hi’.rrd. Bstaics. 

(1936) 167 Ind (’as 250 (251) (Lab), Mona Hani v. Itanichaiid. 

[.Sec ri/s ) (1911) 11 lud Gas 387 (68K) (Ga.)), Rr{ Chandan IJhui/a v. 
llarno Scihii] 

2. (1936) A 1 R 1936 liali 693 (691) ; 165 Ind Gas 516, Mayii Simjli v. Anand 

Jhirkash.. 

(1936) AIR 1936 Lah 123 (123) : 161 Ind Gas 213, Snrjan Jnts (Jujjar 
Mai V. Bau'araka Bas^ R iKjhhar DaijaJ , 

(1936) AIK 1936 Lah I'lO (1‘2‘2) 158 Ind Cas 730, Lahhu Haw. v. flansi 

Bhar. 

[See also (1872-1892) 1872-1892 Low Bur Rul 425 (425), Manfuj Tha 
Hm/in V. Narani(‘ 7 b Cludti/. (I’ractice of beginnijjg preparation 
of cot>ies before charges are paid.)] 

3. (1913) 19 Ind Gas 671 (671) : G Sind L R 244, Mariatjer. Tnaumhered Estates 

in Sind V. Cany a Bam Bacho Mai. 


Section 12 
Notes 
13— H 


Note 14 



602 


Exclusion of time in legal proceedings 


Section 12 the charge for the preparation of a copy, and it is for the applicant 

Note 14 himself to coTni)ate the necessary charges. It is not the duty of the 

department to make the calculation for him but only to check the 
calculation made by him. A Full Bench of the Oudh Chief Court; 
'has accordingly held that where the aj)plication for copies was 
aecomi)aniod by an insufficient deposit and the deficiency was 
supplied after a requisition therefor by the office, the time requisite 
for obtaining tlio copy should be cornputod not from the date of the 
application but from the date on which the deficiency was made up 
as the delay in deposit was duo to the error of the ])arty.'‘ 

According to the following cases, if the amount of deposit is 
not sufficient, the Court will have to cause tlie apf)earanco of the 
applicant and inform him as to how much more money is necessary. 
If the copying department docjs not call for the applicant and give 
him that information, the time during which tJio copy could not be 
prepared on a<;(;oiint of the deficiency cannot be reckoned against 
the ap])licant. If after sucli information is given to the applicant ho 
is not diligent, tlie delay of course goes against him. 

The rules in La, bore Courts require the applicant to deposit 
money and folios. Notwithstanding the rules, the Ijahoro High 
Court by a Full BenclF has held that an application for coi)ies, 
whether made in person or by j)ost, w'hich bears the necessary 
court-fee stamp and is addressed to the ])ro[)er officer, is ii valid 

4. (1927) AIK 1927 Oudh 129 (130) : ]01. Ind Cas 130 : 2 Luck 447 (F B), 
a udar .l‘a,i Si fujli v. (Hjishar BaJdislL S'nigli. 

0. (1933) AIK 1933 Nag 21S (219) : 115 lud Cas 742, Bajpaiilal v. ManU- 
praaad. 

(1930) AIK 1930 Lah 550 (550) : 103 Iiid Cas 223, Viare Lai v. K(xria 
71am . 

(1885) 12 Cal 30 (33), (iiuKja ./Vt.s Ley v. Jianijny T)eri. (But time for tlr.^ 
party ascertaining tile jiiim ber of folios renuii’cd cannot l>e deducted.) 

(1897) 3 Cal W N 55 (50), Dulali Lema v. Saroda Kinkur Jyindit. 

[.Sec (1921) AIK 1921 Nag 141 (141) : 61 lud Cas 889, Gnndaji v. 
Kisan. 

(1.93G) AIK 1930 Lah 070 (671) : 101 Ind Cas 215, Abdul Ghani v. 
Man la Bah ah 7] 

G. (1921) AIK 1921 Nag 141 (142) : 61 Ind Cas 8S9, Gnndaji v. Kimn. 

(1910) A 1 K 1910 Nag 30 (37) : 34 Ind Cas 458 : 12 Nag Ii K 00, Larhman 
V. Kalya, 

(1919) A I K 1919 Itat 38 (41) : 49 Ind Cas 1000, Ml. lAhi Kakhriinissa v. 

J lanihhnnjav Ainyh. (Where a. part of the requisite stamps arid 
folios alone a-re supplied on notice and the rest only subsequently, tlie 
applicant is not entitled to exclusion of time till folios etc. are fully 
sux>plicd.) 

(1910) AIK 1916 Pat 267 (208) : 35 Ind Cas 808 : 1 Pat L Jour 573 (F B), 
JLim Aaray Sinyh v. Shronatedem Sinyh, 

7. (1930) AIR 1930 Lah 771 (777) ; 17 Lah 429 : 100 Iird Cas 407 (F B), 
Kishorc Chand v. Bahadur , (A I K 1935 Lah 889 Overruled.) 

[See alao (1930) A I R 1986 Lah 1007 (1008), Mt. Ghulam Aiahan v. 
AToham'mad Sharif. (Applicant prestarting application fo?’ copy 
with insufficient ixiyment costs— Further demand for 

deposit made — Delay of two or three, days in making necessary 
deposit— No negligence on applicant’s part — Delay construed as 
time requisite within meaning of Section 12, Limitation Act, 
and hence excused.)] 
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application even if it is not accompanied by the full cost of prepara- 
tion and certification of the copy. The time necessary for ascertaining 
the costs of x)reparing the copy was taken to be time ‘‘requisite for 
obtaining a copy/’ provided the deposit was made with due diligence 
^vhen ro(iuirod by the copying department. 

In computing the time for copies the day on which the folios are 
called for and the day on wliich they are supplied must be excluded, 
as time should }>e computed in whole days and not in hours.^ Any 
intermediate delay in supplying folios should go against the appellant.*^ 
Where time is being occupied for obtaining coj)y of one of the 
documents, either the decree or judgment, a delay during the same 
])C*riod in supplying folios in respect of the other document cannot he 
counted against the appellant as the period of delay is already being 
counted in his favour.’^ 

Where the day or days immediately after tlio date of notice for 
requisite folios happen to be holidays, such days will be excluded. 
But the applicant must deposit the papers on the re-opening day.^^ 
If, however, arrangemoots are made for receiving of the folios or 
])rinting charges during tlie holidays and this fact is duly notified, 
the applicJint is not entitled to wait till the re-opei.iing of the Court 
for making the requisite supply. 

In a Patna Caso^^ (ho decree a})i)eal(ul from was i)assed on 
17-9-1919. The ai)peUant applied for copies and the requisite folios 
were notified on 18.9-1919, The applicant supplied thorn on 
19-9-1919 but they were short of tlio required number. The 

S. (1909) 2 liid Cas 359 (301) : 5 Low Lur Hul 15. Abdulla Kaka v. IMlaucappa 
Chitfy. 

9. (1890) 12 Ail 79 (82) : 1890 All W N 25, Pariah v, Bhnla. 

(1890) 12 All 401 (479) ; 1890 All W N 149 (F P>), Jhrfii v. AhmnAJllak 
Kliayi. 

(1808) 9 Suth VV f'l 138 (1-19), Chuvnin Phnirdhry v. d/i (Delay in 

supply of required “ plain paprr ” will also go against appellant.) 
(1920) 97 Irid Gas 72vS (729) (Gal), Alaf>arcb {''nhir v. Phulan Alohan (I’/tfj.se. 
[SVe (1935) 157 lud Gas 181 (i8J) (Lah), Paij Nalh v. (Uipu Puim.} 

10. (1922) 00 Ijid Gas 23 (21) (lMa,d), \ (i, Ilia uirual Piln v. Kaalayaiina. 

11. (1931) Ain 1931 Gal 731 (732) ; 58 Cal 900 : 134 Ind Gas 895, Alahonicd 

Ismail (PwiccUiurii v. Ka! ichardu Sinyh, (Caleiitta High Court 
General J.a;tter No. KgCls. 1 and 2.) 

(1913) 21 Ind Gas 192 (192) (Mad), Uauiasamy CAndly v. Itarnanalha (Jhetty. 
(Sunday.) 

(1903) 8 Gal \v N 141 (112), Navah Siy-’d A-inir Uossahi Khan lUi.h<Ldur v. 
Tulst Pass. (I'oIjos were called for during holidays and would jiot be 
received during the holidays.) 

Tin; same principle will apply to suppl^dug information necf’ssary for 
drawing up the copies : 

(1930) A I n 1930 Nag 289 (289) ; 1G6 Ind Gas 905, P. K. Pai v. Thunmau 
hingk. 

12. (1921) Ain 1921 Nag 141 (141) : 61 Ind Ga.s 8H9, (Inndaji v. Kisan, 

13. (1919) Ain 1919 Mad 581 (582) : 50 Ind (’as 518, Kadu Ahndevn Sahib v. 

Abu liaker Sah-d). (Arrangements to ‘ deliver ’ co[)ies during vacation 
implies arrangements to receive printing charges, etc.) 

IL (1920) AIR 1920 Fat 818 (819) : 60 Ind Gas 493, Farzand Ah v. Abdul 
IJarnid, 


Section 12 
Note 14 



604 


Exclusion of time in legal proceedings 


Section 12 
Notes 
14—15 


Note 15 


Court being closed for holidays re-opened on 27-10-1919, and on 
that date the deficiency in the folios was made up by the applicant. 
The High Court held that the thirty days time for appeal having 
expired during the holidays, the appellant was entitled to file an 
application for copies on the re-opening date, i. e. 27-10.1919 and 
that therefore he could very well supply the deficient folios on the 
re-opening day, thus keeping alive his application and clain: the 
exclusion of the days of tlic application of the notice for folios and 
also 27-10-19J9. 

Where after making an application no delay has been caused by 
the applicant, the whole period between the date of the application 
and the date of the copy being ready for delivery must be excluded. 

15. Delay in taking delivery of copy. — The date on which 
the coj)y is ready sliould be excluded as time requisite for obtaining 
it.^ But any delay of the party subsequent to that date in taldng 
delivery of the same is not time “requisite for obtaining a copy’'“ 
and consequently the time lietween the date on which the copy is 
ready and the date on which it is actually taken delivery of by ftie 
party cannot be excluded.'^ 

Jn tlie absence of a notice or a communication to the |>arty of 
the date on whicli the copies are ready for delivery, the delay in 
taking delivery cannot be counted against thc^ jip]>ellant.‘’ Whore, 

15. (1917) A I K 1917 Pat 701 (701) ; .^57 lad Cas 211 : 1 Pat L Juur; 368, Ai-.s/m 
Prasad Sniiili Bahadur v. Harhans Ra.ui, 

(1919) AIR 1919 Pat 88 (88) : 19 liul Gas 1000, Ml. Bdrl Fahhrirnism v. 
J h h ail ja. n S I n (j h . 

[Sre (1870) 18 Suth W R 215 (246, 247) : 4 lieng P R A[)[) 84, Senj. 
of state V. M utusainniyd\ 

Note 15 

1. (1938) AIR 1933 Nag 362 (363) ; 147 liid Cdis 1113, Stnva v. Bashraih. 

(1915) A I R 1915 Nag 117 (118) : 29 Ind Cas 888 : 11 Nag L R 104, Kashi^ 

hai- V. Kannoo. 

(1937) A I R 1987 Oadli 26 (27) : 165 Ind Cas 269 ; 12 Luck 531, Sukh- 
naiidan Prasad Shvlda Baja Ahmed All Khan. 

2, (1919) A I R 3919 Lali 103 (104) : 50 Ind Cas 760, N'lirniuJiarninad v. Bam 

JJas, (8 days’ delay.) 

(1922) A I R 1922 Lah 428 (423) : 67 fud Cas 478, Bawa Sinyh v. Thakur 
Singh. 

(1917) A I^R 1937 Sind 52 (53) ; 38 Ind Cas 464 : 10 Sind L R 165, Tola- 
ram V. daffer Khan. 

(1913) 24 Ind Ca,s 977 (977) : 7 Sind L R 201, Allahdadshah v. M ukhdum 
Amin M ahomed, 

(1890) 12 All 79 (82) ; 1890 All W N 25, lAirbati v. Bhola. 

(1890) 4 C P L R 188 (189), Mt. Kaveri Bad v, Mt. Chandra Bhagahai. 

(1881) 9 Cal L K 293 (294), (iopal Chandcr Itoy v. Brojo Bediary M it ter. 

3. (1923) AIK 1923 Lali 696 (696) : 73 Ind Cas 447, Barn Saruy v. Zoraioar 

Mai. 

(1930) A I R 1930 Rang 209 (209) : 127 Ind Cas 379, JIatin v. Osi Vila. 

[See (1911) 9 Ind Cas 607 (607) (Lah), Mohan Ram v. Md. Kliuda 
Bad Khan.] 

4, (1934) AIR 1934 Lah 185 (136) : 149 Ind Cis 1127, Chandu v. Mast Bam. 

(1920) AIR 1920 Pat 278 (279) ; 67 Ind Ois 266, Kouda Uraon v. Ganpai 

Bam. 

(1890) 12 All 105 (109) : 1890 All W N 10, JJacdii v. Sheo Gohind. 
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however, under the rules of a Court the copying establishment is 
unable to tell the exact date on which copies will be ready and the 
appellant is not guilty of undue delay in taking deliveu’v, the period 
between the date of their being ready and the date of taking delivery 
should be excluded/'* 

Where a Sunday or a holiday succeeds the day on which tlie 
copy is ready for delivery, such a day also will b(^ excluded if the 
delivery is taken the next day.^ But where special arrangement is 
made to deliver copies during holidays and this fact is known to the 
appellant, he cannot take delivt^ry of the coi)y on the re-oi>ening of 
the Court and claim a deduction of the whole period it remained 
undelivered.^ 

16. Supply of folios before they are called for by Court.— 

The appellant made an application for (copies of judgment and decree 
on 6-10. 192^^ and with Mie apidication deposit(Hl a- certain number 
of folios for the coi)ies. On 8.10.1923 folios necessary for llie copies 
wore called for. As the appellant had already deposited a certain 
jiumher (d‘ fc)lios, the remaining numlKU* of folios were su|)|*Iied on 
14-11-1923. 7Mie coi)y (d’ the decr(;e was ready for delivery on 
16-11-1923. The copy of tlie decree required only 3 folios, tliMt is, 
less than tlie nurnher of folios deposited with tlie ap]vlication for 
copies. It wa.s field tliiit the ap[)oIlant was (uditled to deduct tho 
whole period between 6-10.1923 and 16-11.1923 as time requisite 
for a copy of the decree, c^ven though all the folios necessavy for the 
judgment were not doiiosited in jiroiier time, as ho liad deposited tho 
requisite folios for Idie decree without any loss of time.^ 

17. Application struck off for non-compliance and subse- 
quently revived. — VVliero under rules a time is fixed within which 
the co[)y stamps are to be furnished failing which the co{)y af)f)iica- 
tion is to bo struclc off, an ai)plication so struck f)ff may bo revived 

(1807) 8 Suth \V K 141 (141, 14‘>), Bharuf Chutidr I\ss • Ohvnder 

Sircar, 

bSVr also (19P2) 18 Tnd Ohs vS.^) 0 (H51) (Lah), SarlSiara v. S'atcah. 

(Pai'l.y not called to appear for delivery of copy.)] 

[See however (1917) A I Ji 1917 Sind 52 (58) : 88 Ind Oas 4(14 : 10 
Sind fj K 105, Tola Ham v. dafj'er KlianS] 

5. (1890) 4 0 P L K 10(1 (107), Hpasoo v, (lopal. 

(1891) f) C P 1 j E 18 (14), H u n j a j i \ . J a {/ 1 1 n n a t h . 

G. (1918) 21 Ind (Jas 192 (192) (Mad), /um/at.sa?//// Clicthf \\ JHinumaHia nChcU//. 
7. (1919) A 1 R 1919 Mad 409 (410); 49 Ind Pas (',2(1. ApjHUaKiraor;/ v. 

Narayafiasirann/. (l\ladra.s High ('ovirt, Gy Notification piiMisljed in 
Government (lazette, made arraiigcmoits to deliver copies during the 
summer recess and not during the (.diristma-f; liolidays.) 

[See however (1911) 12 Ind Cas 188 (184) ; 84 .Ml 41 : 8 All Ij Jour 
1095, Khuh Chafid v, Uarnrukh Hai. (N'eitice put up on Pourt 
notice-board during vacation that copy was reariy ■ ' Party 
alleging that ho received no notice- — Held not ic('- hoard notice 
not enough — Party not hound to take cogni/auce of .such 
notice.)] 

Note 16 

1. (1926) AIR 192G Cal 1105 (llOG) : 98 Ind Cas 748, Adarpriya Choicdhra7ii 
V. Harnprotap Ayaryjaia. 
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Note 19 


by a special application to the Court on that behalf and the compu. 
tation of the limitation jHsriod will be made as if the application has 
been subsisting.^ 

18. Delay caused by despatch of copies by post. — When 
rules allow copies to be despatched by post, the post office is the 
agent of tlie aji'plicant and the date on which the copy is handed 
over to the j)ost office is the date of delivery to the applicant. The 
period, therefore, between the date on which the copy was ready 
and the date on which it was despatched liy post is to be excluded 
also,^ but not the time taken in the transniission of the copy hy 
post.^‘*^ But if being despatched by the copying department to a 
wrong address the copy is returned to the department and again 
re-despatched to the correct address, the period between the date of 
despatcli to the wrong address and date of despatch to the right 
address will liave also to be excluded.^ 

In a case wliere the applicant had asked copies to be sent by 
post under l ules hut the department failed to do so l)ut only i)()stt)d 
a notice on the board tliat the copies were ready and tlie party took 
delivery of it in person after waiting for a reasonable time, the 
period l^etween the date of the copy being ready and the date of 
delivery was deducted.^ 

19. Delay caused by getting a vernacular copy of decree or 
judgment. — Where the decree of the Court has been drafted in 


Note 17 

1. (1805) . 1.8 Mud 874 (87(1 B77), lUDnanuja l ih'Hfiar v. Naraijana Ii/engar. 

(Madras Copy Hules — Default of supply within 8 days of stamp being 
called for, application liable to be struck off.) 

Note 18 

1. (1922) A 1 K 1022 Lah 219 (220) : 3 Lab 280 : 60 Iiid Gas 818, Ohnlla 

tinigh V. Solian Sinyh. 

(1922) A I R 1922 Lab 415 (415) : 72 Ind Cas 797, G'lirdit Singh v. Char an 
Das. 

(1919) .AIK 1919 Oudh 11 (11) : 54 Ifid Can 831, 71//. Iql^al J chan Bagam 
V. Mathra luasad. 

(1926) A I .R 1926 Lab 22B (223) ; 92 Ind Gas 966, Allah Balsh v. liohtalc 
M iimcipalitij. 

(1933) A I R 1933 Pesli 22 (23) ; 142 Lid Ckis 230, Sulta-n Dm v. Pariah 
Sini/li. (Wbether by ordinary post or l)\’ Y. 1\ P. immaterial.) 

(1912) 13 Ind ('as 943 (943) (All), Baimahand v. Kundan Jjal. 

(1912) 14 ind ('as 403 (404) ; 8 Nag LR IX, Krishna v. Balia. (Whore 
rules })crmit of copies being granted by post, the delay caused by the 
ol'lice in despatching it after its being ready should not be reckoned 
against party.) 

(1912) 17 Ind (ias 624 (625) : 8 Nag L R 172, Idiga v. Sadashrn. (Copy ready 
on 3rd l>ut office unable to dc.spatch it that day — Party took delivery 
on 4th — As office could have despatched it only on 4th, held 4tb also 
to be excluded.) 

[See also (1925) AIR 1925 Oudh 643 (644) : 90 Ind Gas 115, Sripat 
,v. Uubdar.)] 

la. (1901) 14 C P L R 40 (41), Garud CJiamar v. IJira Bam Koshta. 

2. (1922} AIR 1922 Lah 170 (171) : 69 Ind Gas 895, The Municipal Com- 

mittee, Ghtnioi v. Bashi Bam. (So assumed.) 

S. (1905) 8 Oudh Gas 150 (151), Mt. Fatim-iin-nissa v. Amjad Ali Khan* 
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English, and the party obtains only a vernacular copy and files it 
along w'ith the a])peal, he is not entitled to a deduction (^1“ the time 
taken for such a co})y.^ The same rule a])plies in tlie c‘-ase of an .English 
judgment of which the apj)ellant had applied for a translation." 

20. Copies of same documents obtained on two different 
occasions — Time requisite to obtain which copy to be excluded. — 

Where copies of the judginejit and decree are ol)t.aine(l but are not 
avaiilable for being filed owing to their loss or to oilier causes, and 
sidisequently another ap])li cation for copies is made and an appeal is 
filed with tliese copies, it lias been hold liy a Full llench of the High 
Court of Madras that the time requisite for obtaining the cojiies 
rriiicii accornpaiiy the ^neniorandurn of appeal should 1)0 excluded, 
and not the time spent in obtaining the oth(‘r co]>iesd The High 
Court of Lahore luis dissented from this view, and lias held that the 
a.pi)ellant will be entitled to deduct only tlio time requisite for 
■obtaining a copy of the decree and the judgment, and if according to 
the copy already olitained the ap})eal wanild be out of time, the 
appellant caainot claim to g(?t over tlie bar by claiming to exclude 
tlie time taken to obtain tlie In.ter copy and by filing the same witli 
the aj>peal." In an earlier Laliore case'* however, the view adoiited 
liy the Higli (.Cuirt' of Madras was assumed as correct. 

21. Application for copy on date of judgment. — Sub-sec- 
tion 2 provides tliat in addition to tlio time requisite for olitaining 
coi>jes, the da,y on w'hicli 1 he judgment is pronounced slionld also be 
excluded. Hut where the application for copies is j)nt in on the 
same day as tlie judgment, lliat day cjinnot ])o excluded twice over, 
once as the day on \vhjeli judgment wars jaonounctid and again as 
the day requisite fen' olitaining coyiies. The day of jndgmenL has to he 
excludixl first and tlien tlie time requisite for c()])ies has to ho exclu- 
ded.h- late Judicial Commissioner’s Coiirl; of Na.,[»m‘ supi)orl:ed 
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Note 19 

1. (1917) A I K 1917 Lali ‘2S7 (28s) : 89 Tnd C;is r,17. M.>ham.mad Avi m v. 

Chu ayh. (Unites rcHpiiriug Fuglisli f<'py of deen.'o to Ixi produciMl with 
tho appeal ineino.) 

(1931) A 1 R 1931 Ivah 301 (301) : 150 Jnd Gas 781. Mrhrr Snu/h v. Pavi 
(JJiand. (t'opy of translatiun of deemi uiisii^jK'.d by judge.) 

(1883) 1883 run Re No. 115, Mt. J)iia Knur v. Mt. Amrao Knur, 

2. (1920) A I R 1920 Lali 224 (221) ; 59 Jnd Gas 965, Kanhaya v. N ur 

M u Jianimad. 

Note 20 

1. (1934) A 1 R 1934 Mad 306 (307, 309) : 119 liul Gas 172 : 57 Mad 560 (F R), 

T liiruuiala I teddy A nanemarrdd i . 

2. (1935) AIR 1935 Lali 682 (081, 685) : 161 Ind Gas 72 : 17 Lah (521, 

Math (da v. Sher M.uha)uiuad, 

3. (1916) AIR 1916 Lah 216 (217) : 3 J Ind Cas 642 : 1916 Pun Re Gri No. 26 : 

17 (.'ri L JoiiL’ 226, Karani. Sinyti. \\ Kiiiper(ir. (Appeal tded with 
latea eopv~ I’imo requisite therefor \Ya.s held deduotihUe aud as such 
within time, though as per prior eopy appeal was barred.) 

Note 21 

1. (1924) AIR 1924 Lah 599 (COO) : 75 Ind Ca 1055, Ata Muhammad v, Pir 
Khan, 
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Section 12 this view on the ground that the words “period of limitation” in 

Notes sub-section 2 mean only the period beginning from the day after 

21 24 the judgment is pronounced and that so much of such period as is 

taken up in obtaining co[)ies may be deducted, but no portion of the 
time previous to such period.^ 

Note 22 22. Application for copy mislaid by ofRoe. — The fact that 

time is lost by reason of the party’s copy application being lost in, 
the copying department and that another application is rendered 
necessary is not to be counted against the a|>pellant.^ 

Note 23 23* Time between the date of the application for copies 

and the date of notice of requisition for stamp and folios for 
copies. — This period will ha.ve to be excluded in the computation of 
the period of limitation, i. e. the jjeriod inclusive of the date of the 
application and the date of the notification.^ The proi)er mode of 
informing the applicant of the requisite or deficit stamps and folios 
is to put up a notice on tlie notice board in Court. Calling out the 
names of the applicant in the copying department is not sufficient 
notice.^ 

Note 24 24. Holidays intervening between dates of judgment and 

copy application. — As a general rule, no period prior to the date of 
apf)licatioii for copies can be regarded as “time i-equisite” for obtain, 
ing tlio copies.^ Tlie rule is, liowever, subject to a broad exception, 
and that is, tha.t holidays intervening in such a way as to prevent 
a party froiti taking the necessary steps for obtaining coines sliould 
})e regarded as time requisite for obtaiiiing tlio copies. Whether the 
exception api)lies \n any case depoials largely on the facts and 
circumstances of that case. Its ap])licability may bo exemplified by 
a reference to illustrative (‘ases : 

(1892-90) 2 Oi)p Bur Rul 450 (457), A/a ?/ Auny (Jiji v. Mobije HUhc (iye- 
2, (1917) A I ]l 1917 Nag 190 (107) ; 40 lud Gas 425 : IS Nag L il 89, Salam- 

siiKjk V. Ilira. 

Note 22 

1. (1914) A I R 1914 I.ah 545 (540) : 1915 Bun Rv. Gri No. S : 28 Ind Gas 524 : 
10 Gri ] j Jour 300, ilidayata v. Emperor, 

Note 23 

1. (19S1) A I R 1931 Cal 7S1 (732) ; 58 G.al 909 : 134 Iiid Gas 895, Md. Idam 

Ch'yiidli ur y v. Kcdi Oharati Nu/f/5. [V }d,e clauses 1 aud 2 of the 
Rule in General Letter No. 10 of the Caleutta High Court.) 

(1930) A I R 1930 Lali 050 (051) ; 10(> Ind Gas 710, Sheo Jlani v, Lula Jlaoi. 

2. (1931) AIR 1931 Oudh 314 (315) : 132 Ind Gas 777 ; 0 Luck 578, Uahim 

Biix V. Mdiku, 

(1902) 7 Cal W N 109 (110), Kali Sayikar Bnjpai v. Baihania Nath Sen. 

Note 24 

1. (1920) AIR 1920^ Mad 359 (300) ; 43 Alad 040 : 56 Ind Gas 07, Suhra- 
manyaji v. Narasimham. 

(1022) AIR 1922 Oudh 39 (40) : 25 Oudh Gas 71 : 68 Ind Gas 250, Abdul 
Ohaffor v. Mt, liauMl-un^nisa, 

(1921) AIR 1921 Bat 175 (176) : G Pat L Jour 350 ; 62 Ind Gas 649' 
(F B), Jyotindranaih Sarhar v. The Ijodna GoUiery Co, Ltd. 

(1912) 15 Ind Gas 69 (62) : 39 Cal 766, Harish Chandra Tiwari v. Chand- 
fur Co. Ltd. 
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Illustration L — A judgment is delivered on the last day before 
the closing of the Court. A copy application is filed on the re-opening 
date and copies are obtained with which the appeal or other proceed- 
ing is filed. 

According to the High Court of Madras, if the judgment w^as 
delivered at an hour after which, under the rules of the Court, no 
copy application could have been filed, the holidays must be regarded 
as “time requisite” for obtaining the copies,*^ but if a copy application 
could have been filed on the date of the judgment itself, the holidays 
cannot bo regarded as time requisite.'^ According to the Higli Court 
of Calcutta'* and the Chief Court of Oudh,^' if there is nothing to 
show at wdiat hour of the day the judgment was delivered, it is 
reasonable to regard the holidays as time requisite for obtaining the 
copies. According to the High Court of I^itna,^^ it w'ould appear 
that the question whether tlie application could or could not 
have been filed on the date of the judgment, is not relevant, 
and the holidays must necessarily be excluded as time requisite, 
whether the copy ai)plicatioT'i is filed on tlie re-oi)ening day or later, 
the reason being, tliat it is the universal practice to exclude the 
day on wdiicli the case was decided, for all purposes connected 
with the calculation of limitation for an appeal. It is submitted 
that this last view is correct. TJio late Judicial Commissioner’s 
Court of Nagi)iir liad also held that tlio holidays should bo excluded, 
but nf)t on the ground that it is “time requisite.”’' The ground of 
the decision is that the api)eal could have been, by virtue of Section 4, 
filed on tlie re-oiioriing daUs f the coiiy application made on the 
re-opening daf^e is tliorefore nuide before the expiry of the. period of 
limitation for tlui appeal and that therefore the ajijieal filed after 
obtaining the copy is williin time. As will be shown furtlier below', 
this reasoning is not correct, tliougli tlie decision itself can clearly be 


(19'20) A I R 1920 C:il 801 (804) : 58 Ind (-as 408, N iharan CUtandra v. 
Martin Cn, 

[See (1911) 10 Ind Pas 8GG (8G8) : 7 Nag Jj K 67, Paraslirani v. 
Jn}xhanS\ 

[See also {Id 19) AIR 1919 Pal 874 (878): 52 Ind Pas 582, JVa- 
mat ha J\’a(}i Jini/ v. IF. A. Lee. (I'er J .)] 

2. (1904) 27 Mad 21 (22, 28) ; 18 Mad I. Jonr 800, Seuninalha Jyer v. Yen- 

I'atas'uhba Anyar, (Arnold White, P. and Subramaniya lyfir, J.) 

3. (1920) A T R 1920 ATad 1025 (1025) : G3 Ind Cas 922, MaHUavwny v. 

Aruyuja Mudali, (11 Ind Pas 889 and AIK 1920 AJ.ad 359, 
Followed.) 

4. (1911) 11 Ind Gas 387 (388) (Cal), Sri CAiandan BUuya v. Jlaroo Sethi. 

5. (1922) AIR 1922 Oudh 39 (40) : 25 Oudh Gas 71 : 08 Ind Gas 250, Abdul 

Qhaffor v. liasul-un-nisa, 

G. (191G) AIR 1916 Pat 317 (319) ; 35 Ind Gas 888 : 1 Put h Jonr 485, Drhi 
Charan Lai v. Mehdi Hussein. (“Time requisite” need not Vjc con- 
tinuous.) 

(1934) AIR 1984 Pat 4 (5) : 146 Ind Cas 931, Pilihemrnath Tiwari V. 
J anakdeonath Tiwari, 

7. (1915) AIR 1915 Nag 117 (118) : 29 Ind Ca.s 833 : 11 Nag L R 104, 
Kashi Bai v, Kannoo, 
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supported on the ground that the holidays should be excluded as 
being “time requisite'* for obtaining the copy. 

Illustration 2. — A judgment is delivered during the time the 
Court is closed for the holidays, A coi)y application is filed on 
the re-opening date, and copies are obtained with which the appeal 
is filed. 

If in the above case the party could not, under the rules ol the 
Court, have applied for copies during the holidays, it is quite clear 
that the holidays must bo regarded as time requisite for the copies, 
in view of the fact that he has ai>plied as soon as tiie Court re-opened. 
This follows from wliat has been said under illustration 1 above. 

Illustration — A judgment is delivered during the vacation 
wlion the Court is closed for the holidays. A coi)y application is 
filed, not on tlie re-opening day but some days after the re-oponing 
and copies are obtained on which an appeal is filed. 

There is a conflict of opinion as to whether in such a case the 
holidays should be regarded as time requisite for obtaining the copies. 
According to the High Court of Madras it is not. In Tanjore Palace 
Estate V. Andi Ramiah Ckcttyf where the judgment was delivered 
after the Court closed for vacation but tlie party applied for copies 
17 days after the re-opening of the Court, their jjordships held that 
the holidays could not be excluded in computing the period of limita- 
tion. They observed: We can see no reason for excluding the period 
during which tlie Court was closed in this case except on grounds 
which would entitle an appellant to demand tlic exclusion of every 
holiday which occurred during the period allowed for the presenta- 
tion of his aiipoiil ; that nothing of this kind is intended by the Act 
is clear from the wording of Section 5 clause I.” In Suhrarnanyan 
v. Narasimha^nf which was also a similar cause to that mentioned 
above, Wallis, C. J., held to the same effect and observed that by 
“requisite” is meant “reasonably requisite” and that it would defeat 
the intention of the Ijegislature that time should run on days when 
the Court is closc^d. The High Ccxirt of Patna has hold a contrary 
vievv.^'^ In Dehi Char an Lai v. Alehdi Uussainf^ where judgment 
was delivered on 27-9-1913, the Ccxirt closed on 28-9-1913 and 
ro-opened on 1-11-1913, and the copy application was made on 
3-11-1913, Chamier, C. J., observed as follows : — 

“It is common ground that from 28th September to Slst 

October (both days included) the appellants could not have 

8. (1911) 11 Ind Gas 339 (340) (Mad). 

9. (1920) AIR 1920 Mad 359 (300) ; 43 Mad 640 : 56 Ind Gas 67. 

10. (1916) A I R 1916 Pat 317 (319) : 35 Ind Gas 888 ; 1 Pat L Jour 485, Debi 

Oharan hal v. Sheikh Mehdi Hussain, (liidgment was delivered on 
the last day before Court closed for vacation and not during the 
vacation.) 

(1919) AIR 1919 Pat 506 (507) : 49 I., C. 664, Irnavtan v. Sham Sagar Bai, 
(1929) AIR 1929 Pat 615 (616) : 120 Ind Gas 765, Munstii Mahtan v. 
Lachman I ml. (Copy application made 15 days after ro-opening.) 

11. (1916) AIR 1916 Pat 317 (319) : 35 Ind Gas 888 : 1 Pat L Jour 485. 
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applied for a copy either of the judgment or of the decree. That 
being so, it appears to me to follow that the whole of the time 
which elapsed from the delivery of the judgment to the re-open- 
ing of the Court on 1st November 1913 was part of the time 
requisite for obtaining copies of the judgment and decree, and 
that this must he so rvhethe?' the appellayit applied for copies on 
the day on vdiich the Court re-opened or on some Later date. 
In fact it appears to me that the date on which the application 
for copies was made has in this case no bearing on the question 
whether or not the period of the vacation should be deducted. 
In this respect I am unable to acce[)t the decision in Tanjore 
Palace Estate v. Audi liamiah ChettyP^ It was suggested that 
the time requisite for obtaining a copy must be continuous. But 
the words of the Section do not ai)poar to lay down any such 
rule.” 

In view of the reasons stated in the above passage, it is dilTicult 
to support, on principle, the decisions of the Madras Bigh Court. 

Ill’usiration 4. — A judgment is delivered, and several days 
thereafter the Court closes for the vacation. The limitation for the 
appeal expires during the holidays. A copy application is filed on 
the re-opening day and on getting the copies the appeal is filed. 

There is a conflict of opinion here also as to wdiether tlie appeal 
is in time. In the cases noted belowd*^ it has been held that the 
appeal is barred. A contrary view- luis been held in the undermen- 
tioned cases. The ground on which tliese latter decisions proceed 
is that under Sec‘tion 4 of the Act the appeal could be filed on the 
re-opening day, that thus tlio appeal is not barred by limitation on 
the re-opening clay and that since the copy ai)pli cation w’as made on 
the re-opening day, the ai)peal cannot be barred, inasmuch as the 
period from the ro-opening date to the date of filing the appeal 

12. (1911) 11 Ind CiiB H89 (840) (Mad). 

13. (1905) 28 Mad 452 (453) : 15 Mad L Jour 109, VenluUa liao v. Venl^aia^ 

chalafii Oh ('.till. 

(191G) A I H 1910 Lah 407 (407) ; 35 Lid Ciis 238 : 1910 Pun Kc No. 79, 
Guran liahha v. iJi tidraban. 

(1986) A I K 1980 Kang 201 (202) ; 14 Kang 270 : 102 Ind Cas 853, U Chan 
M iia V. J75\s-. W kiMarn. (Primar}^ period of limitation expiring during 
holidays — I'opy application filed on re-oponing day, though during 
holida 3 "s — Practice of Court provided for application and delivery of 
copies — Held time for copy not to bt; excluded.) 

14. (1897) 19 All 842 (346) : 1897 All W N 76, Sii/adut-ini^nissa v. Muhamynad 

Mahmud. 

(1900) 2 Bom L R 221 (228), Sitararu v. Bawji. 

(1901) 25 Bom 580 (588) ; 8 Bom L 11 24.4, Fandharvnaili v. Shanlar. 

(1980) A I K 1930 Lali 210 (216, 217) ; 120 Ind Cab 169 : 11 Lah 111, Mt, 
Attri V. Ilamkishan. 

(1929) AIR 1929 Rang 90 (90) : 6 Hang 748 : 115 Ind Gas 667, Ma Dan v. 
Tan Chong San, 

(1928) AIR 1928 Lah 655 (050, 657): 112 Ind Caa 670, I'iam Chand v. Bam 
Hal Ian, 

(1926) AIR 1926 Lah 121 (122) : 89 Ind Gas 437, anian v. Gurditta. 

(1926) A I K 1926 All 111 (112) : 89 Ind Gas 956, Megk Baran v. Bam Das^ 

(1914) AIR 1914 All 303 (304) ; S[3 Ind Gas 874, Budhu v. Sultan, 
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is excluded.by this Section. It is submitted that this latter view is 
not correct. It has -been held by the Prify Council in Maqhul 
Ahmad v. Onkar Prata^,^^ that Section 4 does not alter the 
length of any prescribed period but only provides that where the 
prescribed period expires on a day when the Court is closed, then 
notwithstanding the fact, the application may be made on the day 
that the Court re-opens. An appeal, the time for which has expired 
during the holidays, is really barred on the day of the re-oi)ening 
of the Court but is allowed to be filed notwithstanding such bar. 
See also Notes to Section 4 ante. The basis of the view expressed 
in the cases cited in Foot-Note 14 has been thus overruled by the 
Privy Council, and consequently the decisions cannot any longer 
be considered good law. 

25. Interval between the judgment and the signing of the 
decree, if and when can be deducted. — Where there is an inter- 
val of several days between the pronouncement of the judgment and 
the signing of the decree, can such interval be excluded under the 
Section irrespective of the date of the apidication for coj^ies of the 
judgment and decree ? Ordinarily, after a Court pronounces judg. 
merit, a drafting of the decree in accordance with the judgment and 
signing it is a matter for the Court with vvlnldi a party has no direct 
concern. It may be noted also that under Order 20 Eule 7 of the 
Code of Civil Procedure the decree "'shall boar date the day on winch 
the judgment was pronounced.” Further, it has been seen already 
that the ordinary rule is that no period prior to the application 
for copies can be regarded as time requisite for obtaining the copies. 
It has accordingly been held by all the Courts except the High 
^Courts of Calcutta and Patna that the interval referred to above 
cannot be excluded as time requisite without regaixl to the date of 


(1931) AIR 1931 Pat GO (GO) : 130 Ind Oas 2G5, liamcharari Skukul v. 
Sri T hakurjee Mandil DarLadh is. (Time for appeal ay extended by 
an application for copy of decree expiring during holidays — Copy of 
judgment applied for on re-ox^euing day and appeal filed on delivery of 
cox)y of judgment.) 

(191*2) 15 Ind Gas 59 (G2) ; 39 Cal 7GG, Harish Chandra v, Ghand/pu7' Co. 
Ltd. 

<1937 ) AIR 1937 Oudli 2G (27) : 1G5 Ind Cas 269 : 12 Luck 531, Siikhnan^ 
dan Prasad Shukla v. liaja Akinad Ah Kkan. 

[6W also (1897) 7 Mad L Jour 340 (34.1) (Jour) (Critical note on (1897) 
19 All 342), Siyadut-nn-nissa v. Md. Mahmud. 

(1911) 12 lud Cas 58 (GO) ; 36 Mad 131, Mira Mohideen v. Nalla 
Perumal Fillai. 

(1901) 25 Bom 584 (585) : 3 Boni L R 143, Tiikaram Oopal v. 
Panduruny. (Under rules copy application could have been 
made during vacation — Copy apx^ilied for, on re-opening day — 
Appeal time is subsisting as last date for appeal was re-opening 
day by operation of Section 5 of Act of 1877 — Time during 
vacation was still extended.) 

(1902) 26 Bom 782 (784) :y4 Bom L R G08, Bai Hemkore v, Masa- 
' main, 

(1906) 3 Cal L Jour 94rj, (S N), Kabiran v, Golam Peer.] 

15. (1935) AIR 1935 P 0 85 (86) : 156 Cas 206 ; 62 Ind App 80 : 67 All 242 
(PC). 0 
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the application for copies,^ in other words, that it is only the time 
required after the application is made tl^at can be excluded as 
“time requisite/’ In Seth Jagannath v. Gajigaramy^ the late 
Judicial Commissioner’s Court of Nagpur observed as follows : — 

“I think that the time requisite for obtaining a copy must be 
taken to commence only when the applicant does something in 
order to obtain the copy and to end when he obtains the copy. 
If a decree has not been drawn up and signed at the time when 
an application for a copy of it is made, and the making of 
the copy is thereby delayed, such period of delay must be 


Note 25 

1. (1890) 12 All 461 (471, 474, 492, 493) : 1890 All W N 149 (F B), Bechi v. 
Ahsan-U llah Khan. 

(1890) 12 All 79 (82) : 1890 All W N 25, Parbati v. Bhola. 

(1899) 23 Bom 442 (445), Yamaji v. Antaji. 

(1905) 3 Low Bur Rul 62 (64, 65) : 11 Bur L R 220 (F B), Mating Kin v. 
Maung Sa. 

(1905) 1905 U B R C P C 24 (24), Maung San Ko v. Ma Myo Ma. 

(1985) AIR 1935 Oudh 30 (32) : 152 Ind Gas 419 : 10 Luck 250, Gohul 
Pramd v. Kimwar Bahadur. 

(1898) 1 Oudli Cus 184 (186), Kainikhya Singh v. Indar Down Singh, 

(1930) AIR 1930 Oudh 369 (370) : 127 Ind Gas 35 : 6 Luck 187, Faqir Bux 
V. Bile.’ihar. 

(1936) AIR 1936 Lab 070 (671) : 161 Ind Gas 215, Abdul Ghani v. Maula 
Bahtih. 

(1935) 157 Ind Gas 181 (181) (Lah), Baij Nath v. Gayu Bam. 

(1915) AIR 1915 Mad 308 (308) : 25 Ind Gas 67, Narayariasivamy Thevan 
V. Krishnasiratuy Pillai. (Even though time was granted for pay- 
ment of court-fee for decree.) 

(1927) AIR 1927 Nag 1 (2) : 98 Ind Gas 1057 (F B). Unida v. TUipchand. 
(A I R 1926 Nag 207 cannot bo considered to he good law in view of 
this decision and that in A I R 1933 Nag 125.) 

(1933) AIR 1933 Nag 125 (126, 127) : 29 Nag L K 220 : 143 Ind Gas 745, 
Mukunda Harnkr ishna v. Bisansa SakJiaramsd,. (Dissenting from 
AIR 1924 Nag 271.) 

(1922) AIR 1922 Nag 113 (113) : 66 Ind Gas 7, Narayan v. Bamdulari. 
(The decree must be deemed to come into existence on the day the 
judgment is pronounced — A decree is a decree oven before it is signed.) 

(1926) 94 Ind Gas 121 (121) (Nag), Kutuhuddin v. G hularn llahhani. 

(1926) AIR 1926 Nag 349 (349, 350) : 22 Nag L R 60 : 97 Ind Gas 307, 
D inday at v. Anopi. 

(1925) AIR 1925 Oudh 600 (601) : 89 Ind Gas 479, Mehdi AM Khan v. Lai 
Bahadur Singh. 

(1929) AIR 1929 Rang 116 (116) : 7 Rang 18 : 117 Ind Gas 251, Maung Po 
Kyaw V. Ma Lay, 

(1921) a'i R 1921 Sind 42 (44) : 15 Sind L R 16 : 62 Ind Gas 537, Barjimal 
d sons V. Firm, of Dhanpatmal iHican Chand. (Time between date 
of application and date of copy being read)’’ to be excluded.) 

(1907) 1 Sind L R 71 (74), Lakhiomal v. J ooniromal, 

[But see (1928) A I R 1928 Nag 199 (201) : 109 Ind Gas 79, Srrajiuh 
din V. Soni Lai. (7'his simply follows the view in A I K 1924 
Nag 271 which is of doubtful authority in view of the decision 
in A I R 1927 Nag 1 (F B) and that in A I H 1933 Nag 125.) 
(1936) AIR 1936 Lah 976 (977, 978) : 168 Ind Gas 897, Kahanchand 
V. Gurdit Singh, (Which follows the Calcutta and Patna 
view.)] 

2. (1900) 13 0 P L R 78 (80). J? 
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allowed for in computing the time which was requisite for 
obtaining the copy. But it could never have been intended that 
a would-be appellant should be allowed to sleep over his right 
of appeal and then to claim extension of the period of limitation 
by taking advantage of a delay with which he had no direct 
concern,*' 

According to the High Court of Calcutta, the interval should 
be excluded as part of the time requisite for obtaining the copies.'^ 
The leading case which is the foundation of the practice in that 
Court is Bani Madub Milter v. Matunqini Dassi} In that case the 
judgment was delivered on 17-7-1883, the decree was signed on 
23-7-1883 and the copy application was filed on 3-8-1883. It was 
observed by Petheram.G. J. : ‘ In our opinion the fact that the decree 
was not in existence, that is, signed by the particular Judge, and 
could not therefore be copied until 23rd July, that is, six days after 
the date that it bears, entitles the appellant to ask us to deduct those 
six days in addition to the eight days and thus to hold that under 
Section 12 the appeal has been i>resented within the prescribed 
period.” The High Court of Patna has followed the practice of the 
High Court of Calcutta.^ 

3. (1927) AIR 1927 Cal 65 (66) : 97 Ind Cas 539, A^^huto^h Roy Chowdhury v. 

M<mo Mohan Roy. (13 Oal 104 (F B) and Oourl; practice of 40 years 
followed.) 

(1904) 32 Cal 175 (177), Gopal Chandra CjLahravarti v, Prconath Duit. 
(Time between judgment and final order in an inquiry as to mosne pro- 
fits under Order 20 Rule 12, Civil Proceduro Code.) 

(1911) 10 Ind Cas 542 (542) (Cal), Tarahati Koer v. Gajdco Narain. (In this 
case there was an ai)plication for decree copy before decree was 
drawn up.) 

(1911) 12 Ind Cas 677 (677) (Cal), Sundar Koer v. Raghunath Sahai. 

(1917) AIR 1917 Cal 320 (321) : 35 Ind Cas 348, Gangadhar Karmakar v. 
Sekhar Bafiini Baym. (Review.) 

(1937) AIR 1937 Gal 732 (734) : 172 Ind Cas 121, Sudhansuv. Majho Bibi. 
(1924) AIR 1924 Gal 1006 (1007) : 81 Ind Cas 527, Irrani v. Naimtiddin. 
(Case of an order.) 

(1872) 18 Suth W R 512 (512), Choiodhnry M oheyidro Jdarain Roy, In re. 

[See also (1912) 14 Ind Cas 1006 (1007) (Cal), Kamala Dasi v. Tara- 
pada Mukerji. 

(1936) 165 Ind Cas 53 (54) (Cal), Kcdar Nath Mayra v. Gollam Has- 
sain Mollah.] 

[But see (1920) AIR 1920 Gal 304. (304) : 58 Ind Cas 408, Nibaran 
Chandra Dtiti v. Martin it' Co. 

(1912) 15 Ind Ca.s 59 (62) : 39 Cal 766, IJarish Chandra v, Chandpur 
Co. Ltd. (But in this case copy application was made after the 
expiry of the period of limitation.)] 

4. (1886) 13 Cal 104 (106, 107) (F B). 

6. (1936) AIR 1936 Pat 45 (46) : 160 Ind Cas 447 : 15 Pat 284 (F B). Gabriel 
Christiayi v. Chandra Mohan. (A I R 1921 Pat 175 overruled on this 
point.) 

(1919) A I R 1919 Pat 606 (507) : 49 Ind Cas 664, Imavran v. Shayn Sagar 
Rai, 

(1916) A I R 1916 Pat 267 (267) : 35 Ind Cas 868 : 1 Pat L Jour 578 (F B), 
Ram Asray Singh v. Shconandan Singh. 

(1923) AIR 1923 Pat 140 (141) : 6 Pat L Jour 237 : 63 Ind Cas 278, S. O. 
Dey V. Mt. Rajwanti Kuer, 

(1928) AIR 1923 Pat 629 (630) : 75 Itid Cas 266, Mohammed Moinuddin 
Ashraf v. Moharnmad Jshag A&hraf. 
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In the undermentioned case® where the Court after pronouncing 
judgment refused to pass a decree till the plaintiff complied with 
certain orders in relation to the suit, it was held that the decision 
of the Court in that case must be deemed to have been postponed to 
the date when the decree was passed after the orders were complied 
with, and that time began to run from the date of passing of the 
decree which must be also regarded as the date of the final judgment. 
No exclusion can be claimed in any case between the signing of 
the decree and the application for copies,^ 

Where an application is made for copies of the judgment and 
the decree, but the office returns the application or the copying folios 
in so far as the decree is concerned on the ground that the decree had 
not been signed, it has been held by the High Court of Calcutta 
that the return is wrong and that the application must be treated as 
ponding all the time, even though the p)arty again applies for a copy 
after the decree is signed.*^ The late Judicial Commissioner’s Court of 
Nagpur has assumed that in such a case, time will he excluded only 
from the date of the second application.'’ It is submitted that this 
assumption is not correct inasmuch as a party is not responsible for 
a mistake of the Court. 

We have now dealt with cases where the party has nothing to 
do with the preparation of the decree. But there are cases where 
a party has to take certain definite steps to have the decree drafted. 
Thus, on the original side of the High Court of Calcutta, the rules 
require that the party in whose favour a decree or order is passed 
should, witiuii four days, put in a requisition for getting the decree or 
order drafted and that if he does not do so, the other party can put 
in a similar requisition and iiave the decree drafted. Similarly there 
is a rule of the Patna Higli Court that no decree need be drawn up 
by the Subordinate Civil Courts if neither party has to recover any- 
thing from the other unless the Judge otherwise directs. In such 
cases it has been held by the said Court that the mere fact that an 
application for copies is made will not entitle the i)arty to deduct all 
the time which elM])S0S before the date of the copy being ready, 
without regard to the question whether lie has taken necessary steps 

(1920) AIR 1920 Pat 594 (595) : 55 Xnd Oas 17, J aleswar J>a]iaL 
V. Ham Han Safai.^ 

[But see (1920) A I R 1920 Pat 267 (2()0) ; 57 Iiid Can 312, MaharUo 
'Prasad v. (lajad'tar Prasad. (Loave to appeal to l^rivv (Jouu* 
cil— A 1 R 1910 Pat 207 (F P) not reft^rrcxl to.)] 

6. (1910) AIR 1910 Sind 2 (3) : 34 lad Cas 807 : 9 Sind L K 193, Khndadad v. 

Moriol'haii. (Plaintiff to pay penalty on a sale-deed under the Stamp 
Act if decree is to be passed.) 

7. (1922) A I R 1922 Lah 170 (171) ; 09 Ind Cas 895, Ghinvd Mumcirnl Com- 

mittcr V, Jiashz Raoi. 

8. (1911) 10 Ind Gas 542 (542) (Gal), Tarabatti Koer v. Jagdfm Narain, (Appli- 

cation for copy of judgment and decree. folios remaining urtused 

after jiidgment copy was prepared were returned stating tiie decree 
was not ready and the appellant made a fresh application for copy of 
the decree— that first application for copy must be deemed to 
be pending.) 

9. (1922) AIR 1922 Nag 113 (113) : 66 Ind Cas 7, Narayan v. Eamdulari, 
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Section 12 for getting the decree drafted without delay. If he has delayed in 

Notes making a requisition for getting the decree drafted or is guilty of 

26 — 26 laches in attending to the other matters necessary to get the decree 

drafted, such delay will be counted against him and will not form 
part of the time requisite for obtaining the copies. For, as observed 
by the Privy Council in Pramatha Nath Boy v. W illiam Arthur 
“no period can be regarded as requisite under the Act which 
need not have elapsed if the appellant had taken reasonable and 
proper steps to obtain the order.'’ 

Note 2Sa Delay caused by getting order varied and settled. 

Whore the appellant applied for a variation and settlement of tlie 
order to be appealed from, and it could not be said that he was, 
during such period, failing to take reasonable and proper steps to 
obtain a copy of the. order, it was held by their Lordships of the 
Privy Council in the undermentioned case^ that the period could be 
regarded as requisite for obtaining a copy of the order within the 
meaning of this Section. 

Note 26 Dne common judgment in two suits filed in two 

appeals against judgment. — Where suits X and Y are decided by 
a common judgment and two appeals A and B are filed against such 
judgment in the two suits, but a copy of the judgment which had been 
applied for only in suit X is filed along with the appeal A, can the 
time spent in obtaining the copy be excluded for the purpose of com- 
puting the limitation for appeal B ? According to the High Court of 

10. (1932) AIR 1932 Cal 331 (336) : 137 lud Cas 526 : 59 Cal 1215 (F B), Secy, 

of State V. Parijat J)ebi, (Overruling A I K 1927 Cal 623.) 

(1934) AIR 1934 Cal 543 (545) : 61 Cal 306 : 151 Ind Cas 809, Br ijlal 
Ganerhralla v, Girccndra Shekhar, (Delay in drafting decree was 
due to default of appellant iia carrying out an amendment of plaint 
ordered by Court.) 

(1929) AIR 1929 Cal 734 (735) : 56 Cal 709 : 121 Ind Cas 307, Sainhhu 
Nath V. GopilaL (Time taken by opposite party — Not to be counted 
against party.) 

(1934) AIR 1934 Pat 266 (268) : 149 Ind Cas 142 : 13 Pat 371, Lachimi- 
narayaii Tekriwala v. Jogesh Chandra Lahare. 

(1925) AIR 1925 Cal 735 (736) : 52 Cal 842 : 89 Ind Cas 277, 
Kamruddin Hyder v, M. N. Miller. 

(1884) 10 Cal 652 (661, 662), Barney v. Broughton,'] 

[See also (1937) AIR 1937 Cal 732 (734), Sudhansu Bhusan v. 
Majho Bihi. (Whore under the Rules, parties have to apply to 
get the decree drawn up, the question of promptitude on the 
part of the party becomes material in considoriiig the question 
whether time is requisite.) 

(1937) 170 Ind Cas 653 (655) (Cal), Bayfield v. Baj^ Narain. (Party 
not entitled to apply unless other party failed to apply for 
drawing up decree — Other party applying — Time taken must be 
excluded.)] 

11. (1922) AIR 1922 P C 352 (353) : 49 Ind App 307 : 68 Ind Cas 900 : 49 Cal 

999 (P C). (On appeal from AIR 1919 Cal 374.) 

Note 28a 

1. (1937) A I R 1937 P C 107 (108) : 167 Ind Gas 345 : 31 Sind L R 239 (P C), 
H liber t Hoiean Hodge v. Shahebeada Mahomed Kamgar* 
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Madras it cannot.^ But according to the High Court of Patna it 
can*^ It is submitted that the view of the High Court of Madras is 
not correct. It has been seen already that it is not necessary that 
the copy should have been obtained for the purpose of appeal. It 
has also been seen that the time should be excluded even though a 
copy of the judgment is not necessary to be filed along with the 
appeal, under the rules of Court. It would, therefore, seem that 
it really does not matter in what suit the copy was got, provided it 
is a copy of the judgment appealed against. 

27. Appeal from a judgment on review — Copy of original 
judgment. — Order 47 Eule 7, Civil Procedure Code, gives a right 
of appeal from an order granting review of a judgment. In comput- 
ing the period of limitation for such an appeal, the time requisite for 
obtaining a copy of the order or judgment ap]) 0 aied against, i. e. the 
judgment pronounced on review, can be deducted under Section 12. 
But is the appellant entitled to the deduction of the time requisite for 
a copy of the original judgment which was the subject-matter of tlie 
review application? The answer is in the affirmative if the original 
judgment can bo construed as one from which also the appeal is 
made or, in other words, if the original judgment together with the 
judgment passed on review can be taken as really one judgment. 
Where the second judgment did not give all the facts of the case but 
made an express reference to the first judgment for a discussion of 
the full facts and it modified only a portion of the first judgment, it 
was held to be merely supplementary to the first and jointly with 
the latter to be one judgment and the time requisite for copies of 
both the judgments was excluded.^ 

28. Application for leave to appeal to the Privy 
Council* — Sub-soetion 2 of the Section which provides for the 
exclusion of the time taken for copy of a decree covers applicatums 
for leave to appC3al. In respect of these applications the time 
requisite for obtaining a copy of the decree should be excluded.^ 
But sub-section 3 dealing with copies oi pidgrnents does not expressly 

Note 26 

1. (191.5) AIR 1915 Matl 493 (494) : 25 Ind Gas 2.S, Amidai Ammal v. 

G ana pa t li i Iyer . 

2. (1920) A I K 1920 Pafc 585 (585, 530) : 58 Iml Ca.s 991, Mf. Umaial Rasul v. 

Ram Char an. (The practice of Patna High Oourt is that in several 
appeals from a eoniinoii judgrneiit, it is sufTicient if the judgirient 
copy is produced in one of the axjpcals only.) 

Note 27 

1. (1928) AIR 1928 Lah 755 (756) : 112 Ind Cas 46, Jagiri Ram v. DaulaR 
khan^ 

Note 28 

1. (1928) AIR 1928 Nag 63 (64) : 105 Ind Gas 852 : 24 Nag L R 297, Gulab 
Chandji v. Gulab Singh, 

(1936) AIR 1935 All 258 (259) : 157 Ind Gas 170 : 57 All 751, Gaekwar, 
Baroda State Railway v. Mohammad Hahihullah, 

(1915) AIR 1915 All 835 (336) : 38 All 82 : 31 Ind Gas 906, Ram Sarup v. 
J asioant Rai* 
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Note 28 



BeGtion 12 
Hote 28 


518 Exclusion of time in legal pboceebings 

include applications for leave to appeal. It has accordingly been 
held by the High Court of Allahabad^ and the Judicial Commis- 
sioners Court of Sind® that in the case of such applications, the 
time requisite for obtaining a copy of the judgment cannot be 
excluded. 

The contrary view is held in the undermentioned cases.^ In 
In re Secretary of State by Collector of Chingleputf it has been held 
by the High Court of Madras that sub-section 3 applies reasonably 
and by implication to applications for leave to appeal. Their Lord, 
ships observe that though that sub-section does not in terms apply 
to them, the language used in it really covers the case. Under sub- 
section 2, where an application for leave to appeal is put in, the time 
“ requisite for a copy of the decree appealed from ” may be deducted. 
Here the expression “decree appealed from" in relation to those 
applications really means ‘ wdien a decree is sought to be appealed 
from " as the decree cannot strictly be said to be a 2 )pealed from 
until leave has been given. There is no reason, say their Lordships, 
why the same phrase in sub-section 3 should not have the same 
meaning also. In other words, sub-se)ction 3 may according to that 
decision be road also as follows : “ When a decree is sought to be 
appealed from, etc." and when that is done it becomes applicable to 
the case of the applications in question. 


(1914) A I R 1914 Cal G79 (081) : 42 Cal 85 : 24 Ind Cas 273, AhduUa 
Htisain v. Ananda Chandra, 

(1912) 15 Ind Cns 497 (497) : 89 Gal 510, Easle-rn Mortyagr Co. Ltd. v. 
Piirna Chandra Sarhagna. 

2. (1935) A I R 1935 All 99 (100) : 152 Ind Cas 384 : 57 All 455, Gulah Ohand 

V. Prary Lai. (The Court was of the opinion that copies of judgment 
can always be got in a shorter time than decrees, that a judgment is 
ready for copy application on the date of the judgment and not so a 
decree, that period of limitation for application for leave to appeal is 
ordinarily suflicient for obtaining copy of judgm(;nt.) 

(1920) A I R 1920 All 280 (280, 287) : 92 Ind Cas 897, Wilayafi licgam v. 
Jhandn Mai Mithu Lai. (Rules of Allahabad High Court — Judgment 
eopy not necessary.) 

(1934) A I R 1934 All 974 (976): 151 Ind ('as 604, Gurmukh Uai v. 
Secretary of State.. (Ineoine-tax matter.) 

3. (1925) A I R 1925 8ind 00 (61) : 17 Sind L R 306 : 78 Ind Cas 953, Nur 

Mahomed v. Tf assontal, 

(1929) A I R 19-29 Sind 206 (207) : 118 Ind Cas 212 : 24 Sind L R 108, 
Jhaniandaa v. Mt. Thhi Aisha7i. 

4. (1922) A I R 1922 Pat 255 (250) : (>0 Ind Gas 88 : 1 Pat 429, Mahahir Pra- 

sad Tewari v. Jatnuna Singh, 

(1930) AIR 1930 Rang 82 (82) : 13 Rang 762 : 161 Ind Cas 464, 
R. K. Banerjce v. Alagarnmai A chi. 

(1932) AIR 1932 Gal 687 (587) : 69 Cal 251 : 139 Ind Cas 236, Oommis^ 
sinner of Ijicome-iax v. Shato Wallace d Co. (Application to the 
High Court by Commissioner of Income-tax for issue of certificate for 
Privy Council appeal — Judgment copy, time for — Held can be 
excluded.) 

[See (1-924) AIR 1924 Bom 399 (404) : 48 Bom 442 : 80 Ind Cas 862, 
Nacfindas Motilal v, Nilaji Moroha. (Entitled to deduct time 
for both copies — Per Marten, J.)] 

6. (1925) AIR 1925 Mad 1241 (1242) : 90 Ind Oas 601 : 48 Mad 939. 
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In Hari Bam Prem Nath,^ the Lahore High Court has held SeotiO0 tS 
that a copy of the decree not being a necessary annexure to an Notes 

^ipplication for leave to appeal, the time taken for the copy cannot be 28 80 

deducted. It is submitted that the decision is wrong and opposed to 
the express terms of sub-section 2; and the reasoning is contrary to 
the principle of the ruling of the Privy Council referred to in Note 7 
above. 

Order 45 Rule 2 of the Code of Civil Procedure speaks of a 
“petition” for leave to appeal and Section 12 of the Limitation Act 
uses the word “application.” But nothing turns on this difference in 
language. Otherwise, Article 179 of the Act will not apply to 
“applications” for leave to appeal to the Privy Council and they will 
not be subject to any limitation,^ 

This Section in so far as it purports to affect applications for 
leave to appeal to the Privy Council is not ultra vires of the powers 
of the Indian Legislature or in derogation of the prerogative of the 
Crown. In fact the Section is now made applicable by the rules 
of the Privy Council to applications for leave to appeal to the Privy 
Council.® 

29. Application for review. — Time for copies of decree^ and Note 29 

the judgment^ sought to be reviewed is to be excluded. 

30. Application to set aside award. — In computing the Note 30 

period of limitation for an apidication to set aside an award, the time 
requisite for a copy of the award is to be excluded.^ When an 
award has been filed in Court, a period of ten days is allowed for an 
application to set aside an award. If no such application is made, 
the Court is within its jurisdiction to pass a decree on the award. It 

f>. (1935) A I H 1985 Lali 341 (341) ; 158 Iiid Cas 120. 

7. (1928) A I K 1928 Nng (38 ((34) : 105 Iiui Cas 852 : 24 Nag L H 97, (rulah. 

chandji v. (lutah SirKjh. 

8. (1914) A I K 1914 Cal (379 (680) : 42 Cal 85 : 24 Ind Cas 278. AlxhUlah 

Jlvmiv- V. A7ianda Chandra, (Jenkins, C. J. and Woodrofle, J.) 

9. (1925) A 1 R 1925 Mad 1241 (1242) : 90 Ind Cas (iOl : 48 Mad 989, lyi re 

Secretary of State. 

Note 29 

1. (1925) AIR 1925 Lah 377 (378) : 88 liid Cas 1019, Fazal Dad v. Dinar 

Baksh, 

2. (1893) 1893 Born B J 1(37, InihrhfiiUfai v. Veshn'anlrar. 

[iS/’e (1893) 7 C B L K 111 (111), liiralai Jtaiudhan v. j\I t.Gaiujahai. 

(1899) 2 Oudh Cas 302 (802), Jayaipal Sutyh v. Jayesbvar Bakhsh 
Sinijh.'] 

[,Scc also (1985) A T R 1935 Rang 184 (185) : 15(3 Ind Cas 783, 

V . B. A. GJieftiar Fiirn v. A.S. B. S.K, K arupf/an Chettyar. 

(But tbe copy must be one which is filed with the review 
application.)] 

Note 30 

1. (1919) AIR 1919 Cal 224 (225) : 4G Cal 721 : 53 Ind Cas 4G. Sora Ghand 
Bhutoria v. Jlury Bux Beora, 

(1932) AIR 1932 Mad 588 (588) : 140 Ind Cas 11, Chendrayya v. 

Appalawma. 

(1927) AIR 1927 Mad 660 (660) : 101 Ind Gas 514, Manyarnnia v. Peda 
Amman^ia, 

<1895) 1895 Bom P J 326, Nathu v. Vithu. 



Seotion 12 
Notes 
80—82 


Note 81 


Note 82 


620 EXCLtrSION OF TIME IN LEGAL PROCEEDINGS 

is not the business of the Court to ascertain and find out if any of 
the parties has applied for copies and wait for the full period 
available for the pai'ty to file an application. It is the duty of the 
party to bring it to the notice of the Court before it proceeds to pass 
a decree.^ Even in a case where an application to set aside an award 
has been filed which is on the face of it out of time, it is the duty of 
the party to bring it to the notice of the Court that copies have been 
obtained and time was consumed thereby.^ 

31. Filing of an appeal with a copy of judgment or decree 
alone. — An appeal was filed with a copy of the judgment alone in 
time but a copy of the decree was not applied for as the same was 
not drafted by the ofiQce at the time of the presentation of the appeal. 
Within the limitation period as comi3uted by adding the time 
requisite for the copy of the judgment, an application for copy of 
decree was made and the copy was produced in Court immediately 
it was obtained. It was held that the appeal was in time and in 
order. ^ But if the copy of the decree is produced in the Appellate 
Court when the time for appeal had expired, the appeal is barred by 
limitation^ as the presentation of appeal without the decree copy is 
no valid presentation of the appeal. 

32. Appeal in criminal cases. — In the case of a criminal 
appeal, or an application for leave to appeal under Section 449 of 
the Criminal Procedure Code, the time taken for the necessary copies 
should be excluded.^ 

No exclusion can be made of the time taken to obtain copies of 
diary orders in a criminal case which were filed with the appeal.^ 

(1907) 29 AH 684 (58G) : 1907 All W K 184 : 4 All L Jour 450, Najm- 
ud-din Ahmad v. Albert Puech. 

[See also (1933) AIR 1933 Rang 38 (38): 142 Ind Gas 835, 

D. B, Das V. Daifalal Sons. 

(1902) 29 Gal 1G7 (183) : 29 Ind App 51 : 4 Bom L R 161 : 
12 Mad L Jour 77 : 6 Cal W N 226 : 8 Bar 154 : 1902 Pun Re 
Ko. 25 (P G), Ghulam Khan v. Muhammad JJassan. 

(1901) 5 Cal W N 813 (814), Sm. Nobin Kally Dabcc v. Amhica 
Churn Banerjee.'] 

2. (1932) AIR 1932 Mad 688 (588) : 140 Ind Gas 11, Ghendrayya v. 

Ayyalamma. 

3. (1916) AIR 1916 MlwI 634 (634) ; 29 Ind Gas 860, Suhramayiia Aiyar v. 

Poopparam Lai a. 

(1933) AIR 1933 Rang 38 (38): 142 I. C. 835, D. B. Das v. Dayalal cC Sons. 

Note 31 

1 . (1924) AIR 1924 All 162 (162, 163) : 74 Ind Gas 486, Kidar Nath v. 

Nanak. 

2. (1922) AIR 1922 Lah 170 (171) : 69 Ind Gas 896, Municipal Committee, 

Ghiniot v. Basin Bam. 

Note 32 

la. (1884) 10 Cal 642 (643), In the matter of Jhabbu Singh. 

[See (1877) 1 Mad 304 (804) : 2 Weir 469, lyi the matter of Subba 
Aitala.] 

1 . (1927) AIR 1927 Cal 307 (309) : 64 Cal 62 : 101 Ind Gas 667 : 28 Cri L 

Jour 481, Gallagher v. Dntperor. 

2. (1925) AIR 1926 Rang 239 (240) : 3 Rang 220 : 89 Ind Gas 469 ; 26 Ori L 

Jour 1871, U Zagriya v. Emperor. 
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In the case of persons in jail, the officer in charge of jail must be 
regarded as representing the Court establishment. The said officer 
is responsible for forwarding applications for copies by prisoners and 
for receiving and delivering copies to them when received. The 
time therefore taken up in forwarding ai^plications for copies on 
behalf of intending appellants in jail and in transmission of such 
copies to the jail must be excluded.^ 

33. Finding as to ^^time requisite” oannot be attacked in 
second appeal. — A finding as to the time requisite for obtaining 
copies is one of fact and is not open to question in second appeal.^ 

34. Evidentiary value of dates endorsed on certified 
copies. — Where an endorsement on the copy by the copying 
agency which is a Government department shows that a certain 
number of days was requisite for the supply of copies, it is to be 
presumed that that number of days was necessary, unless the 
endorsements show that a demand for deposit of fee or stamp was 
made and was not complied with or that the applicant was otherwise 
negligent.^ The endorsement by the office may, of course, be shown 
to be erroneous or fraudulent.^ But unless there is very clear proof 
to the contrary, the information given in the endorsements of the 
copying department must be accepted as correct.'^ Wdien the corroct- 
noss of an entry made on the copy is challenged, a report of the 
copyist made in a departmental enquiry started by the Court in the 
matter is not legal evidence without the sworn testimony of the 
copyist.'* But a record of the dates and events in the register of 
the copying department may be corroborative evidence of the 

3, (1886) 9 Mad ‘258 (259) : 1 Weir 789, Queen-Ertipress v. Lingaya, 

(1888) 1888 Pun Rc Cri No. 5, Ghamman v. Empress. 

Note 33 

1. (1922) AIR 1922 Lah 12B (123) ; 67 Ind Cmk 178, Bawa Singh v. Thakur 
Singh. 

(1923) A I K 1923 Lab 696 (696) ; 73 Ind Cas 447, Ita)n Sarup v. Borawar 
Mai, 

(1891) 1891 Pun Re Ko. 6, Thanamal v. Ml. Nihali. (The fjU(3sfcion was 
whether iioo sejiarale periods were requisite in the case for obtaining 
copies of judgment and decree.) 

Note 34 

1. (1936) AIR 1936 Lah 693 (691) : 165 Ind Cas 516, Singh v. Anand 

Par hash . 

(1936) AIR 1936 Lah 120 (122) : 158 Ind Gas 736, Labhu Ham v. Baiisi 
Diiar . 

(1898) 1 Oudh Gas 47 (48), Ghafur Bahhsh v. TUochan. (Delay in furnish- 
ing folios counted in favour of applicant by a subordinate ollicial of 
copying department wrongly — Hetd party cannot take advantage of it. )» 

2. See (1920) AIR 1920 Pat 278 (279) : 67 lod Gas 266, Fouda Vrarm v. 

Oanpat Ham. 

(1914) AIR 1914 Oudh 214 (245) : 23 Ind Cas 209, Hiidra Fraiab Singh 
V. Raghuraj Gir, 

8. (1919) AIR 1919 Pat 38 (40, 41) : 49 Ind Gas 1000, Ml. F akhrunissa Bibi 
V. Hambhanjan Stngh. 

4 . (1928) AIR 1928 Lah 643 (645) : 108 Ind Cas 619, Nizam Din v. Md. 

Iqbal, (Entry as to date of copy being ready for delivery.) 
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correctness of the entries on the copies.® An appeal filed out of 
time owing to misleading entries on the copy made by the depart- 
ment may be admitted under Section 5 of the Act.® 

36. Copies in appeals from orders. — In the case of appeals 
from orders, time spent for obtaining not only the fair order 
(judgment), but also the final order (in the form of the decree) 
where such final order is drawn up, must be excluded.^ 

36. Section 5 of the Indian Limitation Act and ‘*time 
requisite.’* — In determining the time requisite for obtaining copies, 
the Court has no discretion and is confined to ascertaining the time 
occupied by the office in preparing the estimate of costs, and, after 
payment of coats, the time occupied by it to prepare copies to be 
delivered to the party. If any delay takes place on the part of the 
appellant in the matter of making the application or supplying the 
folios or taking delivery, the question of excusing such delay under 
Section 5 does tiot arise as part of the said determination but only 
after it is made. Such delay cannot be considered in making the 
computation. Any indulgence by way of extension of the period of 
limitation can only he granted not under Section 12 but under 
Section b} 

1 3-''' computing the period of limitation 
Exclusion of time prescribed for any suit, the time dur- 
of defendant’s ab- which tliB defendant has been 

sence from British in 

India and certain absoiit irom British India and trom 
other territories. territories bejond British India 


Act of 1877 — Section 13. 

Exclusion of tiw-e In computing the period of limitation proscribed 

of difendant" a ah- for any suit, tlie time during wliich the defendant 
{ienca from British has boon absent from British India shall be cx- 
India, eluded. 

Act of 1871 — Section 14, 

In computing the period of limitation proscribed 
for any suit, the time during which the defendant has 
been absent from British India shall be excluded, unless 
service of a summons to appear and answer in the suit 
can, during such absence, bo made under the Code of 
Civil Procedure, aoction 60. 


'Exclusion of time 
of d eff n d a n t*s ab- 
ftrnce from British 
India. 


5. (1919) A I K 1919 Pat 38 (40) : 49 Ind Gas 1000, Mt. Falchriinissa Bibi v. 

Bambhanjan Singh. 

[See also (1920) AIR 1920 Pat 278 (280) : 67 Ind Cas 266. Fouda 
Uraon v. Ganpat Bam.] 

6. (1907) 10 Oudh Cas 201 (203, 204), Shamhhu Ratan v. Seo Balak. 

Note 3S 

1. (1920) AIR 1920 Pat 844 (844) : 54 I. C. 630, Mahesh Kant v. Ram Prasad. 

Note 36 

1. (1890) 12 All 461 (490, 491, 498) ; 1890 All W N 149 (F B), Bechi v. Aksan. 
IJllah Khan. 

(1881) 9 Cal L R 293 (294), Gopal Ghunder Bmj v. Brojn Behary Mitter. 
(Period between the date of copy being ready and the date of taking 
delivery.) 
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under the administration of t[the Central Govern- Seotion iS 
ment or the Crown Representative] shall be excluded. Note 1 


S ynopsis 

1. Legislative changes. 

2. Scope of the Seotion. 

3. “Any suit." 

4. Absence from British India. 

4a.Absenoe from British India on several occasions. 

5. Absence of some of several defendants from British India. 

6. Ignorance of plaintiff as to defendant’s residence. 

7. “Territories beyond British India under the administration 

of the Central Government." 

8. Procedure. 

Other Topics 


Absence after or at time of accrual of cause of action Sec Note d, Pts. 4 to C 

Burden of proof is on plaintill ... ... ...See Note 8, Pts. 1, 2 

Co-promisors... ... ... ... See Note 5, Pts. 5 to 7 

Defendant represented by agent ... ... ... Sec Note 4, Pt. 7 

Defendant under irnprisonment in Britisli India— Section not applicable : See 

Kote 4, Pt, 10 

Plaintiff’s absence from British India — Section not applicable ... See Note 4, 

Pt. 11 

Section not applicable to execution application... ... Sec Note 3, Pt. 1 

Section not qualified or affected by Section 9 ... See Note 2, Pts. 3 to 5 

Suit against Native Chiefs or Secretar}^ of State ...Sec Note 4, Pts. 8, 9 


1. Legislative changes. 

1. The words *‘unless service of a sutiimons to apjiear and answer in 

the suit can, during such absence, be made under the Code of 
Civil Procedure, section 60” occurring in Act IX of 1871 were 
omitted in the later Acts. 

2. The words “ and from the territories beyond British India 

under the administration of the Government” have been added 
in the Act IX of 1908. (Bee Note 7 infra) 

Act of 1859 — Section 13, 

In computing any period of limitation pre.scribfjd by 

Computation of this Act, the time during which the defendant shall 
period of limitation have been absent out of the Ihdtish territories in India 
in case of absence shall be excluded from such eomputatiuri, unless ser- 
of defendayit. vice of a summons to appear and answer iu the suit 

can, during the absence of such defendant, be made iu 
any mode prescribed by law. 


t The words “the Central Government or the Crown Kepreisentative’* were 
substituted for the words “the Government’^ by Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 
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3- The words “the Central Government or the Crown Representa- 
tive” were substituted for the words “the Government” by the 
Government of India (Adaptation of Indian Laws) Order, 1937. 

2, Scope of the Section. — There was no provision correspond- 
ing to this before the year 1871. In Bhaee Chu?id v. Purtab Cimnd} it 
was held by the Privy Council that the period of the defendant s 
absence beyond the jurisdiction of the East India Company’s Courts 
could not be excluded. In Buckmaboijee v. Lulloobhoy Mottichund^^ 
however, the Privy Council applied the Statute 21 Jac. 1 c. 16, 
and held that such period could be excluded. The said Statute 
excluded the period of the defendant s absence beyond the seas,” 
but their Lordships held that the expression ‘ beyond the seas” 
must be interpreted as synonymous with the expressions “out of 
territories” or “out of the realm.” 

This Section provides for the exclusion of the period of the 
defendant s absence from British India in computing the period of 
limitation. It must bo distinguished from Section 9 which provides 
that where once time has begun to run, no subsequent disability or 
inability to sue stops it. The absence of the defendant from British 
India does not give rise to an “inability or disability to sue” on the 
part of the plaintiff.^ Further, there is no question under this 
Section of sio 2 ?ping the running of time. It provides for the com- 
puiaiion of the period in a particular manner, namely by excluding 
a certain period.'^ This Section is therefore in no way affected or 
qualified by Section 9 ante.}' 

3. “Any suit." — The Section applies in terms only to suits. 
A plaintiff decree- holder cannot claim to exclude the period of the 
defendant’s al)sence in respect of applications for execution.^ 

Section 13 — Note 2 

1. (1866) 5 Sufch W R P 0 31 (33) : 1 Moo Ind App 154 (PC). 

2. (1852) 5 Moo lud App 234 (2r>0) : 8 Moo P C 4 : 1 Sar 423 (P C). 

3. See Notes 3 atid 4 to Section 9 ante. 

also (1905) 29 I’icm 68 (70, 71) : 6 Bom L R 639, Jivraj Gulab- 
chand v. Babaji Apa Khadalce, 

(1897) 1897 Ptm Be No. 26, Ml. Janki v. Mayudiar Lai. 

(1882) 4 All 530 (532) : 1882 All W N 127 : 7 Ind Jur 276, Beake d 
Go. V. Davis. 

(1884) 6 Bom 661 (570), llanmaniram Sadhuram Pity v. Arthur 
Bowles.^ 

[Sec (1918) AIR 1918 Pat 505 (506) : 47 Ind Cas 798, Skeo Sara7i 
Liam V. Basudeo Prasad Sahu.'] 

4. (1882) 4 All 630 (532) ; 1882 All W N 127 : 7 Ind Jur 276, Beake d Co. v. 

Davis. 

(1895) 9 0 P L R 72 (74), Bhirnraj v. Seth Sukk Lai. 

6. (1891) 5 0 P L R 88 (89), Dawala v. Sitaram, 

(1882) 4 All 530 (632) ; 1882 All W N 127 : 7 Ind Jur 276, Beake d Go. v. 

Davis. 

(1884) 8 Bom 561 (569, 570), llanmaniram Sadhuram Pity v. Arihter 

Botoies* (6 Bom 103 dissented from.) 

[jS^6 also (1906) 29 Bom 68 (70, 71) : 6 Bom L R 6B9, Jivraj Gulah- 
chand V. Babaji Apa Khadake.'] 

Note 3 

1. (1861) 3 All 186 (186), Ahsan Khan v. Oanga Bam. 
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i. Absence from British India. — In computing the period 
of limitation, the plaintiff is entitled to exclude, under this Section, 
the time during which the defendant was absent from British India.^ 
This may sometimes lead to very inconvenient results. A person 
may reside out of British India for years, and according to the law 
of limitation of the country in which he resides, the remedy against 
him in respect of a cause of action may be lost, yet, on his coming 
to India, it will revive. But the words of the Section are express 
and must be given effect to.^ It must be remembered that the law 
of limitation is a law which bars the remedy, and does not destroy 
the right, and, therefore, if by any of its Sections an indulgence is 
showm to suitors, the Court is bound to give full effect to the 
language in which that indulgence is conceded.^ 

The words “absent from British India” do not necessarily imply 
that the defendant was present in British India at the time the cause 
of action accrued or the period of limitation commenced to run."' The 
Section will apply equally to cases where the defendant was absent 
altogether from British India at the time of the accrual of the cause 
of action, as to cases where he leaves British India after the period 
of limitation commenced to run.^ It is hovs’ever necessary for the 
application of this Section that the cause of action or the transaction 


(1922) AIR 1922 Oudh 131 (IBS) : 25 Oudh Cas 74 : 68 Ind Cas 205, Badal 
V. Ghattar Siiiqh, 

Note 4 

1. (1875) 2 N W P H C R 173 (176), Mahomed Musoehoodecn Khayi v. Clara 

Jane M.'iiscehooddeen . 

(1871) 1871 Pun Re No. 41, Home v. Jamseijee, 

(1921) A I K 1921 Bom 460 (401) : 45 Bom 1228 : 63 Ind Cas 959, Ismailji 
Ilaji H alimhhai v. Ismail Abdul Radar. 

(1891) 1801 Pun Re No, 72, Maharaja Sir Partab Singh v. JHovincial 
Hank of India Ltd. 

(1889) 1889 Pun Re No. 34, Ghulam Khan v. Pira, (Land which was trans. 
ferred to lorcign territory by sudden change of course of river was 
re-transferred to its original position hy the same cause. The period 
during which the land was foreign territory was excluded under B, 13, 
as defendants as well as subject-matter were outside British India.) 
(1933) AIK 1933 Lah 741 (741) : 144 Ind Gas 641, Dial Singh v. JJavindar 
Singh. (Possession not given to mortgagee as stipulated in mortgage 
deed — Suit for possession by mortgagee — One mortgagor residing 
outside British India for considerable time iKitween date of suit and 
date of mortgage — Such period can be deducted for purposes of 
limitation as against such mortgagor.) 

(1925) AIR 1925 P 0 290 (292) : 53 Cal 88 : 53 Ind App 68 : 92 Ind Cas 760 
(P C), Bansilal Ahirchand v. Chulam Mahhtib Khan. 

2. (1870) 2 N W P II C R 173 (175), Mahomed Museehoodeen Khan v. Clara 

J ane Musseehooddecn. 

(1887) 14 Cal 457 (463), Atul Kristo Bose v. Tjyon d Go. 

3. (1870) 2 N W P H 0 R 173 (175), Mahomed M seehoodeen Khan v. Clara 

J ane M u ssee hood d een. 

4. (1886) 14 Cal 457 (463), Atul Kristo Bose v. Lyon d Go. 

[BVe also (1928) AIR 1928 Mad 1088 (1090, 1091) : 112 Ind Cas 139. 
Batkina The van v. Packirisamy Thet:an.'} 

5. (1887) 14 Cal 467 (463), At'ul Kristo Bose v. Lyon d Go, 

(1868) 22 L J C P 217 (218) : 13 C B 813 : 1 C L R 339 : 17 Jur 624 ; 1 W E 
371, Lafond v. Haddock. 
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which gave rise to the cause of action must have taken place in 
British India.® 

The fact that the defendant has a duly authorised agent or 
manager against whom the plaintiff could have filed a suit and 
obtained a valid decree, does not disentitle the plaintiff from claiming 
to exclude the period of the defendant's absence from British India 
under this Section.^ But can this principle be applied to suits 
against the Secretary of State for India in Council or against a Ruling 
Prince w'ho always resides outside British India ? It has been held 
that, in such cases, the Section should he read consistently with the 
provisions contained in Part IV of the Code of Civil Procedure, for 
‘‘suits in particular cases” against defendants who ordinarily would 
be always out of British India.® (See Sections 79 to 87 of the Civil 
Procedure Code,) In Sayaji llao v. Madhavrao,^ Fawcett, Ag. C. J,, 
observed as follows : — 

“ Section 13 must, in my opinion, be read so as to avoid the 
obvious absurdity that arises, if such corporate bodies are 
deemed to reside out of British India, so that suits against them 
can never be barred at all. And this can be done by treating 
them as defendants, who, by reason of their special character, 
are not absent from British India within the meaning of the 
Section, because they have not the same liberty as private 
individuals to reside personally in British India and attend to 
their affairs, and they must do so through agents or represen. 
tatives. They can be held to reside in British India, in so far 
as they actually carry on their business through representatives 
in British India.” 

The plaintiff cannot under this Section claim to exclude the 
period during which the defendant is under imprisonment in British 
India^® nor the period of his oton absence from British India, whether 
such absence is voluntary or involuntary as in consequence of 
transportation.^^ 

4a. Absence from British India on several occasions. — 

Where the defendant is absent from British India on several 

6. (1928) AIR 1928 Mad 1088 (1091) ; 112 Ind Cas 139, Pathina Thevan v. 

Packirisimi/ Th c ran . 

7. (1898) 95 Ciil 190 {503, 504) ; 2 (’al W N 209 (F B), Poorno Chuncler Ohose 

V. Smaoon. (Overruling 10 Oal 440.) 

(1887) 14 Cal 457 (403), Atul Kristo Pose v. Ly(yn ifi Co. 

U895) 9 C P L R 72 (74), Jihiwraj v. Seth Sukh Lai. 

8. (-1929) AIK 1929 Bom 14 (20) ; 63 Bom 12 ; 115 Ind Cas 369, Sayaji llao 

V. Madhar liao, 

9. (1929) A I R 1929 Bom 14 (20) : 115 Iiid Cas 369 : 53 Bom 12. 

10. (1869) 1869 Pun Ro No. 39, Janee v. Waris. 

11. (1868) 10 Suth W R 253 (253) : 1 Beng L R (S N) 25, A. Vomu7i v. Sudun^ 

koolah. 

(1864-65) 2 Mad H C R 113 (113), Venkatasiihha Pattar v. Oiri AmmaL 

[Compare (1918) AIR 1918 P C 241 (247) (P C), John v. Dodwell 
d Go, Ltd. (Under Ceylon Prescription Ordinance 1871, Seotiona 
14 and 15, time does not run if plaintiff is beyond seas.) 

(1920) AIR 1920 P G 208 (209) (P C), Somasundaram Ghetti v. 
Arunachalam Ghetti. (Do.)] 
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occasions, all such periods of absence should be excluded.^ The fact 
that during his absence the defendant paid occasional visits to 
British India will not render the Section inapplicable in so far as the 
periods of absence are concerned.^ 

S. Absence of some of several defendants from British 
India. — A institutes a suit against J5, C and Z>. D was absent from 
British India for a certain period after the cause of action arose in 
favour of A. In computing the period of limitation for the suit, can 
the period of D’s absence be excluded under this Section, 

1. as against the defendant D, 

2, as against all the defendants ? 

The answer to the question would seem to depend upon the 
nature of the liability of IJ, C and D. If their liability is a several 
or a joint and several one, the period of '.s’ absence can be excluded 
only as against D and not against B and G also. If without excluding 
such period it appears the suit is barred against B and 6’, it must be 
dismissed as against them, but can proceed against 1)} 

Suppose now that the liability of B, C and D is a joint one and 
not a joint and several one. Under the English law, if B, C and D 
are co -contractors, their liability is a joint one and if D is absent 
beyond the seas at the time of the accrual of the cause of action, 
time does not run against any of them until the return of J), If D 
dies beyond the seas, the survivors, i. e. B and 0, may be sued 
within 6 years of his death. ^ Before the enactment of Statute 
19 & 20 Viet. Chai)ter 97 Section II, the same principles applied 
in the case of co-debtors. Under the said enactment, however, it was 
provided that time ran against the co-debtors within the seas and 
they could bo sued during the absence of the co-debtor. The absent 
co-debtor could also be sued witliin the statutory j)eriod conij)uted 
from the date of his return. 

The above i)rovisi()ris of the English law ai'o plainly inapplicable 
to cases arising in this country. Under tliis Section the question is 
not whether time runs against tlie absent j)er.son, but whether the 
period of his absence should be excluded in computing the period of 
limitation. But it is conceived that, in the above illustration, the 
period of D's absence must be excluded not only against D but 
against all. The reason is that, their liability being assumed to be 

Note 4<a 

1. {1921) AIR 1921 Bom 4G0 (4G1) : 45 Bom 1228 : G3 lud Cas 959, Ilaji 

llalinihhai v. Ismail Ahdtil. 

2. (1897) 1897 Pun Rc No. 2G (at p. 133), Mt. Janh v. Manahar Lai. 

Notes 

1, (1918) AIR 1918 Mad 238 (240) ; 44 Iiid Gas 4GG : 41 Mad 44G, I'alaniappa 

Ghethar v. Veeraypa Cheltiar. 

2. (1845) 68 R R 573 (579. 580) : 14 L J Q B 282 : L R 7 Q B 811 : 9 Jur 

969, Jf'anmn v. Anderson. 

(1855) 100 R R 648 (G57, 601) : 16 C B 123 : 3 C L R 381 : 24 L J 0 P 89 : 

1 Jur (n s) 355, Towns v. Mead. 

Halsbury’s “Laws of England” (HaiLham Edition), Vol, 20, page 643. 
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Saotion 13 joint, the cause of action against them is single and indivisible and 

Mote S some of them alone cannot be sued in the absence of the others. If 

the i)eriod of I) 5 absence from British India is not excluded against 
them all, the result will be that the jdaintiff cannot sue/? and C 
alone during the absence of IJ and cannot sue them after D's return 
because the suit w'ould be barred against them ; nor can he sue T) 
alone after his return because the suit w^ould not be a validly 
constituted one in the absence of B and C though there is no question 
of limitation against him. The plaintiff, in such cases, becomes 
remediless and the indulgence given by this Section practically 
becomes useless. 

In the case of defendants who are co-proraisors, Section 43 of 
the Contract Act provides that the pi'omisee may, in the absence of 
any contract to the contrary, compel any one or more of such joint 
promisors to perform the whole of the promise. This liability has 
generally been construed to be a joint a7id several one^ and it has 
been held that the provision is a departure from the principle of the 
decision in King v. Uoare^ that the liability of joint promisors is 
a joint one. Thus, where in a suit against a partnership firm it 
appeared that some of the partners were absent from British India 
for a certain period, it was held that the liability of the partners was 
joint and several under Contract Act, Section 43 and Section 249 
(which is now Section 25 of the Partnei'ship Act 1932), and that the 
plaintiff was entitled to exclude the period of the absence of the said 
partners only as against them but not against the partners who 
were not so absent. It was also held that if a judgment had boon 
obtained against those within British India, hut had not been fully 
satisfied, a suit for the unsatisfied portion of the claim would lie 
against the others.^ 

According to some decisions of the High Court of Calcutta, 
however, Section 43 of the Contract Act merely prevents a jierson 
sued on a joint promise by him and others from objecting that the 
others are not made parties to the suit but does not make their 
liability a joint and several one.® Where the plaintiff obtained a 

3. (1910) 5 Ind Gas 735 (737) : 33 Mad 317, I'amanjulu v. Aramudu Iyengar. 

(1893) 17 Ik)m 6 (10) : Chitty’s SOCK 336, MoHial Bcchardas v. ^Ohella- 

hhai Hari Ham. 

(1924) AIR 1924 Cal 209 (211) : 50 Cal 718 : 74 Ind Cas 1021, Ghand Mall 
V. Ban Behari Bose. 

(1933) AIR 1933 Bom 407 (^108) : 145 Ind Gas 619. In re Tallibhai 
Adamji. 

(1983) AIR 1933 Mad 382 (383) : 144 Ind Cas 720, Sadasiva Surya- 
narayana Rao v. Eajalingarn. 

(1933) AIR 1933 Nag 324 (325) : 144 Ind Cas 117, Nathusa Pasusa v, 
Mahadeo. 

(1985) 62 Cal 612 (626), Moselle iHolomon v. Martin d Co, (Per Jack, J.) 

4. (1844) 67 R B 694 (702, 703, 704) : 13 M & W 494 : 14 L J Ex 29 : 2 Dowl 

& L 382 : 8 Jur 1127. 

6. (1918) AIR 1918 Mad 238 (240) : 41 Mad 446 : 44 Ind Cas 466, Palaniaypa 
Chettiar v. Veerappa Chettiar. 

6. (1878) 3 Cal 363 (358-363) : 1 Cal E B 488 : 2 Ind Jur 768, Hemc7idro 
Coomar Mullick v. Eajendrololl Moonshee, 
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judgment against A alone on a joint promise by A and B, B having Section 1$ 
been absent from British India at the time of the suit against A, Notefi 

and, the judgment not being fully satisfied, the plaintiff instituted S — 7 

a suit against B after his return for the unsatisfied portion of the 
claim, it was held by Garth, C* J., applying the decision in King v. 

JJoare, that the liability of A and B was a joint one, that conse- 
quently the cause of action was a single one, which was exhausted 
on obtaining judgment against A, and that the suit against B did not 
lie/ His Lordship further observed as follows: — 

“it is true that the rule upon which I am acting may possibly 
lead to some hardship in cases when one or more of several 
co-contractors is out of the jurisdiction, and the plaintiff, if 
he waits for his return, would he barred by the statute of limi- 
tation. But this is an injustice wliich the Legislature, if they 
so pleased, could easily remedy, and which lias been, in fact, 
remedied in England by the Statute of 19 Sc 20 Viet., c. 97. 

It is not clear as to wliat his Lordshij) meant by tlie words 
“and the plaintiff if he waits for his return would be barred by the 
statute of limitation. " If Section 18 is applied, there would bo no 
bar against the absent person. If his period of absence is excluded 
as against the other persons also, there is no hardship of any kind. 

6 , Ignorance of plaintiff as to defendant's residence, — Ilot 0 g 

Tlio plaintiif s ignorance of the defendant's residence is by itself not 
a ground of exclusion under the Limitation Act, but where the 
defendant lias resided out of British India, the i)orif>d of such resi- 
dence can Ije excluded independent of any question of knowledge of 
that fact by the plaintiff.^ 

7. “ Territories beyond British India under the administra. Note 7 
tion of the Central Government/’ — Where during the War, Basra 

was under the military occupation of the Indian J^lxpeditionary 
Eorce sent by the Government of India, such occupation did not 
make it a territory und('r the ad'niinisfratio/i of tlie Government of 
India within the rruianing of this Section ; and therefore if tlie flefen- 
dant was absent at Basra, the jilaintiff was entitled to deduct the 
period of such absence under this Section.^ Secunderabad is under 
the administration of the Government of India.*'* 

(1935)02 Cal 012 (010), MosHU' Solomon v. Martin d C >. (J^er Loi t- 
Williams, J. ; Jack, J. contra.) 

7. (1B7S) 3 Cal 353 j(300) : 1 Cal D H 488 : 2 lud Jiir 758, ilernendro Coomar 
Mullick V. Rajendrolall Moonslu't'. 

Note 6 

1. (1870) 2 N W P H C R 178 (17r>): Mahovwd Musceh-ood-deen Khan v. 

Clara Ja7ic Mu^erh-ood-det n. 

Note 7 

1. (1923) AIR 1923 All 04 (05) : 45 All IB : 08 Ind Gas 978, FakruUah Khan 

V. Bavi Sarup. 

2. (1937) AIR 1937 Rom 242 (243) : 109 Iiul Caa 051, Kzj-a Sion S Co. v. 

Kailas Viraiah. (A I K 1933 P 0 134 Relied on.) 
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8. Procedure. — In case the plaintiff claims exclusion of the 
period of the defendant’s absence from British India, he should speci- 
fically plead and prove strictly that the defendant was absent from 
British India during the period for which the exemption is claimed.^ 
The burden is on him also to prove that the defendant was absent 
from territories under the administration of the Government of 
India.^ 

See also Order 7 Eule 6, Civil Procedure Code* 


14./^- ( 1 ) In computing the period of limitation 
^ . prescribed for any suit, the time 

of proceeding bona during wliich the plaintiff has been 
6de in Court with- prosGcuting with due diligence another 
out juris iction. giyii ppocecding, whether in a Court 

of first instance or in a Court of appeal, against the 
defendant, shall be excluded, where the proceeding is 
founded upon the same cause of action and is prose- 
cuted in good faith in a Court which, from defect of 


❖ Act of 1877 — Section 14. 

In computing the period of limitation proscribed for any suit, the time 
during which the plaintiff has been prosecuting with due 
Exclusion of time diligence another civil proceeding, whether in a Court of 
of proceeding bona first instance or in a Court of appeal, against the defeii- 
fide in Court inith- dant, shall bo excluded, whore the proceeding is founded 
out jurisdiction, upon the same cause of action, and is prosecuted in good 
faith in a Court which, from defect of jurisdiction, or 
other cause of a like nature, is unable to entertain it* 

In computing the period of limitation prescribed for a 
Like exclusion in suit, proceedings in which have been stayed by order 
case of order under' under the Code of Civil Procedure, section 20, the interval 
Civil Procedure between the institution of the suit and the date of so stay- 
Gode, section 20. ing proceedings, and the time requisite for going from the 
Court in which proceedings are stayed to the Court in 
which the suit is re-instituted, shall bo excluded. 

In computing the period of limitation prescribed for any application, the 
time during which the applicant has been making another 
Like exclusion in application for the same relief, shall bo excluded, whore 
•asc of application. the last-mentioned application is made in good faith to a 
Court which, from defect of jurisdiction, or other cause of 
a like nature, is unable to grant it. 

Explanation 1. — In excluding the time during which a former suit or 
plication was pending or being made, the day on which that suit or applica- 
n was instituted or made, and the day on which the proceedings therein 
led, shall both be counted. 

Explanation 2. — A plaintiff resisting an appeal presented on the ground of 
want of jurisdiction shall be deemed to he prosecuting a suit within the meaning 
of this section, 


Note 8 

1. (1910) 9 Ind Cas 568 (568) (Mad), Periyanna Pillai v. Arasu Thevan. 

2. (1937) AIR 1937 Bom 242 (243) : 169 Ind Cas 651, Ezra Sion d Op. v. 

Kailas Yiraiah, 



Bona fide peoceeding in cooet without jueisdiction 631 

jurisdiction, or other cause of a like nature, is unable 
to entertain it. 

( 2) In computing the period of limitation pres- 
cribed for any application, the time during which the 
applicant has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first 
instance or in a Court of appeal, against the same 
party for the same relief shall be excluded, where 
such proceeding is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of 
a like nature, is unable to entertain it. 

Explanation I . — In excluding the time during 
which a former suit or application was pending, the 
day on which that suit or application was instituted 
or made, and the day on which the proceedings 
therein ended, shall both be counted. 

Explanation 11. — For the purposes of this 
section a plaintiff or an applicant resisting an appeal 
shall be deemed to be prosecuting a proceeding. 

Explanation 111. — For the purposes of this 
section misjoinder of parties or of causes of action 
shall be deemed to be a cause of a like nature with 
defect of jurisdiction. 


Act of 1871 — Section 15. 

In computing the period of limitation prescribed for any suit, tho time 
during which tho plaintiff has been prosecuting with due 
Exclusion of lime diligence another suit, whether in a Court of first instance 
of suing bona fide or in a Court of appail, agairtst the same defendant or some 
in Court loithout person whom he represents, shall bo excluded, where the 
jur isdiclion, last-mentioned suit is founded upon the same right to sue, 

and is instituted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like nature, is unable to try it. 

Explanation 1. — In excluding the time during which a former suit was 
pending, the day on which that suit was instituted, arid tho day on which tho 
proceedings therein ended, shall both bo counted. 

Explanation 2. — A plaintiff resisting an appeal x^^csented on tlic ground of 
want of jurisdiction, shall be dc(!med to be prosecuting a suit within the mean- 
ing of this section. 


Act of 1859 — Section 14. 

In computing any period of limitation prescribed by this Act, tho time 
during which the claimant, or any person under whom he 
Coryipuiation of claims, shall have been engaged in prosecuting a suit 
period of iimitatioyi upon the same cause of action against tho same defen- 
in case of suit pr ose- dant, or some person whom he represents, bona fide 
cuted bona fide, hut with due diligence, in any Court of Judicature which, 
in torong Court. from defect of jurisdiction or other cause, shall have b^n 
unable to decide upon it, or shall have passed a decision 
which, on appeal, shall have been annulled for any such cause, including the 
time during which such appeal, if any, has been pending, shall l)e excluded from 
such computation. 


Section If 
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S ynopsis 

1. Legislative changes. 

2. Principle of the Section. 

3. Effect of Section is not to render second suit a oontinua. 

tion of the first. 

4. Limitation, if suspended during the period spent in prior 

proceeding in wrong Court. 

5. Proceedings to which this Section is applicable. 

6. Sections 5 and 14 of the Act. 

7. Sections 4 and 14, joint operation. 

8. Section 14 and withdrawal of suits. 

9. “In computing the period of limitation prescribed.” 

10. Plaintiff prosecuting — Explanation II. 

11. ‘^Due diligence.” 

12. “Another” proceeding. 

13. “Civil proceeding” in a “Court.” 

14. “Court of appeal,” if includes Court of revision. 

18. “Court of appeal” — Second or further appeal. 

16. Parties must be the same. 

17. Suit must be based on the same cause of action — 

Application must be for the same relief. 

18. “Same cause of action” — Sub-section 1. 

19. “For the same relief” — Sub-section 2. 

20. “In good faith.” 

21. “Good faith,” whether a question of fact. 

22. “Which, from defect of jurisdiction, ... is unable to 

entertain it. ” 

23. “Jurisdiction.” 

24. “Other cause of a like nature.” 

28. “Unable to entertain.” 

26. Misjoinder — Explanation III. 

27. Explanation I. 

28. Time for obtaining copy of the order in prior proceed- 

ings — Explanation I. 

29. Exclusion of a portion of the time. 

30. Failure to plead the exemption under this Section. 
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Other Topics 


Applicability of Section to appeals... See 

Arbitration proceedings ... 

Conciliator under Pekhan Agriculturists Relief Act 
Different causes of action — Instances 
Different reliefs — Instances 

Execution proceedings ... Sec Note 1*2, 

Honest doubt as to Court where suit lies 
Insolvency proceedings 
Mi.stake of law 

Prior proceedings in foreign Courts... See Note 

Resisting appeal — If " prosecuting ” 

Resisting suit — Whether “ prosecuting ” 

Revenue Courts are “ Courts ” 

Same person suing or sued in different capacities 
Section to be liberally construed ... 

Wrong choosing of forum ... See Note 20, Pts 

Wrong valuation of suit 


Note 5, Pts, 8 to 5; Note 0 
See Note 5, Pt. 6 
... See Note 13 F-N (G) 
See Note 18, Pts. 4 to 17 
... See Note 19 

Pt. 15; Note 5 F-Ns (1) (2) 
See, Note 20, Pts. 8 to 10 
... See Note 12, Pt. 14 
See Note 20, Pts. 18 to 34 
5, Pts. 7, 8; Note 10, Pt. C> 
See Note 10, Pt. 7 
See Note 10, Pts. 1 to 6 
See Note 13, Pt. 7 
... Sec Note 10, Pts. 7, 8 
See Note 2, Pt. 3 
. 14 to 17a; Note 5 h’-N (5) 
See Note 20, Pts. 11 to 13 


1. Legislative changes. 

J. Section 14 of the Act of 18-59 and Section 15 of the Act of 1871, 
corresponding to this Section, applied to the computation of the 
period of limitation prescribed for su its and not iov a implications} 

2. The Act of 1877 oxtendt^d this ])riticijde to the com])utation of 

the period prescribed for applications also, but restricted its 
applicability by providing that only the time during which 
another application was xnosecuted in good faith in a wrong 
Court could ho excluded. “ 

3. Under the present Section tlio time during which the jdaintifl or 

the applicant has been prosecuting another civil 'p^'oceedimj can 
be excluded. 

Explanation III is new. 

2. Principle of the Section. — The principle of tlie Section is 
the protection against the bar of limitation of a p(?rson honestly 
doing his best to get Ids case tried on the inerits, hut failing tlirough 
tlie Court being unable to give him siicli a trial; and this principle 
is applicable not only to cases where tlie person brings his suit in 
the wrong Court, but also where he brings his suit iji the right 
Court but is nevertheless prevented from getting a ti'ial on the 

Section 14 — Note 1 

1. (1805) 4 Sufch W H Misc 18 (IS), Khctf iirnath Dey v. Gnssaiu Doss Dry. 

(Act of 1859.) 

(1867) 7 Suth W K 327 (329), Shea Narain v, J hooyul Kisli&n flam. (Fnder 
Act of 1859.) 

(1875) 24 Suth W R 405 (406), Banu Kant Chose v. Itaran Kisfo Ghnso, 
(Under Act of 1859. McDonnell, J.. Contra.) 

(1877) 1877 Pun He No. 79, Abdul h^hmanv.Ghulnui Kadir. (Act of 1871.) 
(1875-77) 1 All 97 (99, 100) : 11 Mad Jur 258 (F K), Jiwan Singh v.Sarnam 
Singh. (Case under Act of 1871.) 

(1875-76) 8 Mad H 0 R 99(100), Krishna Chetiy v. Kami Chotty. (Section 14 
of Act 9 of 1871 provided only for suits and not any applications.) 

2. (1882) 1882 All W N 184 (184), Jadnnath Sahai v. Partab Ham. 

(1886) 1886 Pun Re No. 63, Shcoji Bam v. Shoo Chand Liau 


Section 14 
Notes 
1—2 


Note 1 


Note 2 
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Ctottion ii 
Notes 
2—3 


Note 3 


merits by something which, though not a defect of jurisdiction, is 
analogous to that defect.^ In Bamdutt Bamkissen v. E. D. Sassoon 
d Co,^ Lord Salvesen in delivering the judgment of the Privy 
Council observed as follows : — 

It may be assumed that it had been ascertained before these 
provisions (i. e. Section 14) were formulated that there was a 
serious risk of injustice arising, if the period of limitation, which 
is in many cases shorter than in England, should be too strictly 
applied. In Indian litigation it is consistent with the experience 
of their Lordships that the time necessary for the decision in a 
suit may be of much longer duration than one is accustomed to 
in the Courts of Great Britain. Hence, the necessity for some 
provision to protect a hona fide plaintiff from the consequences 
of some mistake which had been made by his advisers in pro- 
secuting his claim.*' 

It has been held that the Section ought to be liberally construed.’^ 

3. Effect of Section is not to render second suit a con- 
tinuation of the first. — In Bamdutt Bamkissen v. Sassoon 


Note 2 

1. (1900) 22 All 248 (253) : 1900 All W N 64 (F B), Mathura Singh v.Bhavani 

Singh, 

[Sec also (1878.1880) 2 All 792 (797) ; 7 Ind ApplG7 : 6 Cal L R 561 : 
4 Sar 157 : 3 Shome L R 211 : 4 Ind .lur 426 : 3 Suther 761 
(P C), Ilira hall v. Badri Bass. (Per Sir B. Peacock.) 

(1865) 4 Suth W R P C 63 (65) : 8 Moo Ind App 308 : 1 Suther 427 : 
1 Sar 774 (P C), Door gayer sad Hoy Ghoudhury v. Tarayrasad 
Hoy CJunvdhury. (Decided under Section 14 of Regulation III 
of 1793.) 

(1884) 10 Cal 669 (674) : 8 Ind Jur 619, Juggut Chunder Dutt v. 
Hada Nath Dhur, 

(1875) 23 Suth W R 274 (275), Chandee Hoy v, Isrec I^ershad 
Narain Singh Bahadur. 

(1871)15 Suth WR 125 (126), Khuthur Haul Singh v, Luohhee 
Narain Mitier. 

(1866) 5 Suth W R 51 (52), Hurornonee Gooytia v. Oohind Goomar 
Ghoiodhry . 

(1937) AIR 1937 Mad 357 (359) : I L R (1937) Mad 161 : 170 Ind 
Gas 624, Dugarajulum Garu v. Aryan Bank of Viaagayatam. 

(1865) 2 Suth W R 256 (257), Furbhoo Narain Singh v. Raja 
Keelanund Singh.] 

[See however (1865) 2 Suth W R 46 (45), Okhetonoonissa v. Koochil 
Sirdar. 

(1864) 1 Suth W R 328 (328), Sham Kant Banerjee v. Baboo Goyal 
Lai Tagore.] 

2. (1929) AIR 1929 P C 103 (107) : 115 Ind Gas 713 ; 56 Ind App 128 : 56 Cal 

1048 (P 0), 

3. (1926) AIR 1926 Mad 1081 (1082) : 98 Ind Gas 14, Yenkamma v. Partha^ 

sarathi. 

(1923) AIR 1923 Mad 847 (348) : 73 Ind Gas 139, KunhiKuttiali v. 

Kunhammad, (Per Schwabe, C. J.) 

(1933) AIR 1933 Bom 276 (284) : 145 Ind Gas 190, Shri Sharada Feeth 

Math, Dioarka v. Shri Hajrajeshvarashram. 

[See (1919) AIR 1919 Mad 1071 (1074) : 41 Mad 701 : 46 Ind Gas 
265, Kannusami Fillai v. Jagathambal, (Other cauae of a 
like nature to be construed liberally.)] 
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md their Lordships of the Privy Council observed ; “It is Section li 
quite clear that where a suit has been instituted in a Court which is MoteS 

found to have no jurisdiction and it is found necessary to raise a 8 4 

second suit in a Court of proper jurisdiction, the second suit cannot 
be regarded as a contimiation of the first, even though the subject- 
matter and the parties to the suits were identical/’ 

4. Limitation, if suspended during the period spent in prior Ytote 4 
proceeding in wrong Court. — As has been seen in Section 9 ante, 
where limitation has once begun to run, it will continue to do so and 
the only exception recognized is that provided in the proviso to that 
Section. It is clear therefore that during the period of the prosecu- 
tion of the prior civil proceeding in the wrong Court, limitation is 
not suspended, for otherwise it would amount to a recognition of 
another exception to the general rule stated above. It has been held 
that this cannot be done.^ In llamcharan Sahu v. Goga,^ their 
Lordships of the Allahabad High Court observed : “ The Indian 

Limitation Act is undoubtedly an exhaustive Code governing the 
law of limitation in India. The cases in which the running of 
limitation can be suspended are contained in the Sections of the Act. 

It would be dangerous to lay down generally that there is some 
principle outside the Limitation Act under which limitation can be 
suspended.” 

Some cases, ^ however, appear to lay down that limitation would 
be suspended during such period. But an examination of the cases 
shows that most of them have reference to different circumstances 

Note 3 

1. (1929) AIR 1929 P C 103 (107) : 115 Ind Cas 713 : 5G lud App 128 : 56 Cal 
1048 (P C). 

Note 4 

1. (1924) AIR 1924 Lab 40 (41) : 71 Ind Cas 495 : 4 Lab 90, Jliilam Chand 

V. Shahab iHn. 

(1920) AIR 1920 Mad 1 (7, 13) : 43 Mad 186 : 54 Ind Cas 66 (F B), Muthu 
Koraklvi Cketti/ v. Mahamad Madar Amnial. 

(1926) AIR 1925 Oudh 309 (369) : 87 Ind Cas 17, JlaniphcT v. Ajudhia 
Sin(/}(, 

(1929) AIR 1929 Pat 694 (700) : 9 Pat 385 : 122 Ind Cas 817 (F B), 

Mahabir Prosad v. Bhiiifal Ham. 

(1935) AIR 1935 All 323 (326) ; 163 Ind Cas 1058, Muhammad Yunis v. 

Tilohchand. (12 Moo Ind App 244 and A I R 1916 P C 96 Disting- 
uished and explained.) 

[SVf? also (1934) AIR 1934 Rang 329 (331) : 154 Ind Cas 153 : 13 
Rang 43, M, S. Ghcttiar Firm v. S. E. Bhoiat.^ 

[See (1862-63) 1 Mad H G R 320 (321, 322), liamakrishnasastrulu v. 

Lakshimidcvainma. 

(1927) AIR 1927 Mad 597 (597) : 100 Ind Cas 776 : 50 Mad 417, 

Saiya Narayana Brahman v. Seelhayya.] 

2. (1927) AIR 1927 All 440 (449) : 49 All 565 : 102 Ind Cas 96. 

8. (1916) AIR 1916 P C 96 (101) : 43 Cal 660 : 83 Ind Cas 452 (P C), Nritya^ 
many Dassi v. Lakhan Chandra Sen. 

(1903) 30 Cal 1033 (1043) : 30 Ind App 177 ; 8 Cal W N 1 : 8 Sar 529 (P C), 

Hem Chandra Ohoxodhry v. Kalt Prnsanna Bhaduri. 

(1867-69) 7 Moo Ind App 238 (268) : 1 Sar 638 (P C), Rajah Enayat Hoasain 
V. Sayud Ahmad Reza, 
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Note 5 
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from those arising in cases covered by the specific terras of tins 
Section and deal with suspensions of a cause of action or the right 
to sue rather than of limitation. 

See also Notes 5, 11 and 12 to Section 9, ante. 

6. Prooeedings to which this Section is applicable. — The 

Section applies in terms to suits and applications.' In the under. 


(1869) 11 Suth W R P C 5 (6) : 12 Moo Iiid App 244 : 2 Suthor 176 : 2 Sio- 
424: 2 Btirig LK PC 10 (PC), Ham Siuarnumayee v. Skooshc 
Muiilii JJa/ mani. (Fresh eau.se of action.) 

(1923) AIK 1923 Mad 347 (348) : 73 Ind Cas 139, KunhikuttAali v. 

K^inhcmimad. (AIK 1916 P C 90 Quoted.) 

(1920) A 1 K 1920 Mad 663 (6G4) : 43 Mad 845 : 59 Ind Cas 472, A/iCira- 
veerappa Chefty v. Adikappa Ohetty. 

(1920) AIK 1920 Mad 948 (951, 961) : 59 Ind Cas 98 (S B), Secretary of 
Stdte V. V eg ayanima pet a Eat ate. 

(1920) AIK 1920 .Pat 786 (786) ; 59 Ind Cas 314, Midnapnre Zaivindary 
Go. Ltd. V. Jaga Nath Sarangi. (Right to recover rent from tenants 
hold to be in suspense ponding result of a suit for apportionment as 
among the co-sliarer zamindars.) 

(1911) 10 Ind Cas 21 (23) (Oudh), Amir Ghand v. Narsangh Narain. (In 
this case it was lield that there were no legal or equitable grounds for 
such susiicnskm.) 

(1908) 35 Cal 209 (217, 218) : 7 Cal L elour 59 : 3 Mad L Tim 90 : 12 Cal 
W N 326, Lakkan (Uiandra Sen v. Madhu, Sudan Sen, 

(1871) 16 Suth W R 79 (80) : 8 .Bong L K 537'a, Eshan Chwnder Hoy v. 
Khajak Assanoollah. (Suit for arrears of rent — Prior suit for eject- 
ment of same defendants as trespassers — Time cxcludfid. 11 buth 
W K P C 5, Followed.) 

[*SV’C also (1873) 19 Suth \V K 18 (19), ] i uronaUi Hoy Chowdhury v. 
Goiueknath Ckturdhry. (Prior suit for ejectment as trespasser 
— Suhsequent suit for rent — Prior suit must have been in luma 
Jide bet lef thiit defendants were trespassers.)] 

[See (1902) 29 Cal 026 (632) : 6 CaJ W N 776, Choiodhry Kesri Sakay 
V. (itani Hoy. 

(1925) A I K 1925 Pat 309 (371) : 86 Jiid Cas 358 : 4 I‘at 378, Gohind 
Prasad v. Jugdip Sakay. {Ana.]ogy of Section 14 applied.) 
(1883) 9 Cal 255 (259) : 9 Ind Ai)p 82 : 12 Cal L K 129 : 4 Sar 363 : 3 
Ind Jur 546 (P C), Jturro Pet skad Hoy v. Gopal Dass Putt. 
(12 Moo lud Apj) 244 Construed.) 

(1877) 3 Cal 6.(12, 13) : 2 Ind Jur 209, Watson ct Co. v. Dkonedra 
C h under Mookerjee, 

(1877) 3 Cal 817 (822) : 2 Cal L R 450, Jturro Fershad Hoy v. Gopal 
JJass Putt.- 

(1918) A I K 1918 Mad 548 (550): 41 Ind (Cas 581, Poraisamy 
Padayacki v. V aitkilinga Ididayack i. (A I K 1916 P C 96 held 
to favour equitable suspension of limitation apart from statute.) 
(1924) A I R 1924 Cal 600 (609) : 79 Ind Gas 520, Pmjendra. 
Narayan Hoy v. Joyces Ckcndra.] 

Note 5 

1. (1932) A I K 1932 Lah 531 (532) : 13B lud Gas 646; 14 Lah 106, Kala Singh 
V. Gehna Singh, (Section 14 covers execution applications.) 

(1894) 18 Bom 784 (786), N avalchand Nemchand v. Ami Ghand Talak- 
chand. (Do.) 

(ISOS) 20 Cal 29 {S2), Ha j Bullubh Sakai v. Joy Kishen Per shad. (Prior 
execution application in a wrong Court saves time for later 
application.) 

(1875) 24 Suth W K 803 (303), Hajah Promntho Nath Hoy Bahadoor v. 

liohert Watson d Go. (Execution application.) 

(1932) AIK 1982 All 340 (342) ; 54 Ail 423 : 140 Ind Cas 178, Bagku- 
nandan v, Bhuwal Tewari, (Application in appeal.) 
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mentioned cases^ it has, however, been held that the Section does 
not apply to applicatioris. It is submitted that they are not correct, 
being obviously opposed to the Section. 

A ‘suit’ as defined in Section 2 ante does not include an appeal. 
It has been held by their Lordships of the Privy Council in Brij 
Indar Singh v. Kanshi that the Section does not in terms 

apply to appealSy but that the circumstances contemplated in th& 
Section may be ordinarily taken to constitute a ‘sufiicient cause’ 
within the meaning of Sectkni 5 of the Act. (Sec Note 9 under 
Section 5, ante,) See also the undermentioned cases/^ A contrary 

2. (1926) AIR 1926 All :i45 (B45) : 98 Ind Cas 292, liamraj v. Mi. Umraji, 

(Section 14 held not to apply to execution applications.) 

(1928) A I K 1928 All 319 (320) : 45 All 332 ; 84 Jnd Cas 588, S. T. Cadre v. 
Bi ijuaiidan Saran. (Application to sot a.sidc an < .j; parte docrce.) 

3. (1917) A I K 1917 V 0 156 (158) : 45 Cal 94 ; 44 Ind App 218 ; 1917 Pun He 

No, 104 : 42 Ind Cas 43 (P C). 

4. (1916) AIK 1916 Cal 231 (231) : 28 Ind Cas 211, JJeyt i Sinijh v. Barhamdeo 

Singh, (Section 14 of tin* Limitation Act has no ai)plication to- 
appeals.) 

(1924) A I K 1924 All 867 (868) : 78 Ind Cas 677. Prahhu Banal v. Murli 
Dliar, (I'hc time spent in prosecuting with due diligence a proper 
application for review of judgment can be deducted under Section 5.) 
(1929) A I K 1929 C'al 240 (241) ; 119 Ind Cas 383. Kamirnddrn Malltk v. 

Sni . Bish upn jia Chuiediiui au i. (A I U 1917 IM) 156, Lollo\v(?d.) 
(1926) A 1 R 192(> All 252 (258) : 91 Ind f’as H()5, ha}n ilup A{f) aln ^ v. Nail:- 
(I'he circunistances contemplated in Section 14 might and 
ordinarily w'ould exmstituto a sufiicient cause in the sense? of Section 5, 
5 All 591^ Referred.) 

(1918) A I R 1918 Cai 986 (986) : 46 Ind Gas 116, Itupa TJiaL'urani v. 
K u m u d/natli A' ar'tn alar . 

(1922) A 1 R 1922 Cal 247 (247) : 68 liid Cas 575, Kaviudini Hay v. 
Kaniala Kant Sen. 

(1928) A I R 1928 Lah 964 (965) : 116 Ind Cas 815, Bateh Sue v. J iwan. 
(1919) A 1 R 1919 Lah 2C0 (201) : 1919 Pun Re No. 70 : 50 lud Cas 645, 
Bkaran) Shanlar J'Jie Indus! i tai JJanl of India fjtd. 

(1915) A 1 R 1915 Lah 269 (270) : 28 Ind Cas 142, Canvsh Singh v. Shafi- 
lae Lai. 

(1914) A I R 1914 Upp Pur 49 (50) ; 27 Ind Cas 9(i7, Nga Bo Kan v. Nga 
Shwe J)af, 

(1907) 29 All 688 (640) : 1907 All W N 219 ; 4 All L Jour 515, Anjora 
Kuniear \, BUiini. 

(1888) 10 All 524 (527, 580) : 1888 All \V N 218, Jag Lai v. Har Narain 
Si7igh. 

(1888) 5 AH 591 (592, 598) ; 1888 All \V N 142, UaUvant Singii v. Cnmani. 
Ham. 

(1888) 12 Pom 820 (821), Sitaram Baraji v. Niiuha llarxshet. 

(1896) 23 Cal 825 (827), Ardi<a Chandra Hat v. Mafangmi Bassi. 

(1902) 25 Mad 166 (178) : 11 Mad L Jour 406, KLchilappa Kaichar v. 
Haft I a n vj a tti B'l 1 1 ai . 

(1935) A I R 1935 All 92 (93) ; 152 Ind Cas 989, Sudama Bai v. Bishcshar 
Prasad. 

(1936) A I R 1936 Sind 43 (44) : 162 Ind Cas 257 : 30 Sind 1. U 801, Bennhai 
V. Motuiual Ka’acliand. 

(1913) 20 Ind Cas 513 (514) : 17 Cal L Jour 596, Band Bahadur Singh v. 
Beo Nandan Brosad. 

(1925) A I K 1925 Lah 534 (534) : 88 Ind Cas 326, Shah Muhammad V. 
M u h a m n i a d Ho s h a n K it an. 

[i't'c AIK 1921 P C 50 (52) : 48 Cal 110 ; 57 Ind Cas 006 ; 47 

Ind App 265 (P C), Char an Das v. Amir Khan. 


Section 

NetnSi 
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view namely that this Section will apply to appeals has been 
taken in the undermentioned cases.® It is submitted that these 
cannot be accepted as correct. In Bamdutt Bamkissen v. E, D. 
Sassoon d Go.,® their Lordships of the Privy Council have held that 
though the Limitation Act has no application, in terms, to proceedings 
before an arbitrator, the analogy of the Limitation Act requires that 
an arbitrator should exclude the time spent in prosecuting, in good 
faith, the same claim before an arbitrator who was without 
jurisdiction. 

Foreign Courts. — The Section does not apply to prior proceed- 
ings in foreign Courts^ or in Courts which are not in British India.** 


(1905) 28 Bom 235 (237) : 5 Bom L R 947, Daiidhhai Musabhai v. 

Eftmabai. 

(1890) 13 Mad 269 (271), Krishna v. Chathaypan.'] 

5. (1927) AIR 1927 All 719 (719) : 49 Gal 555 : 101 Incl Gas 750, Kishan Lai 
V. Tika. (Appeal filed in wrong Court — Bona fide mistake — Due 
diligence.) 

(1913) 18 Ind Gas 92 (93) (Oudh), liahaUU llakhan v. Ibadullakhan. (Do. — 
Section 14 assumed to apply.) 

(1933) AIR 1933 Dah 511 (541, 642) : 14 Lah 205 ; 149 Ind Gas 968, 
Ghulam Muhammad v. Usman. (Do.— Considered advice of a lead- 
ing lawyer.) 

(1925) A I R 1925 Gal 175 (178) : 79 Ind Gas 924, Elahineewaz Khan v. 
Discs toar Baisya. (Do. — Appellant should prove due diligence under 
Section 14.) 

(1909) 1 Ind Gas 902 (902) (All), Ganga Sahai v. Mf. Dai Kunioar. 

(1923) AIR 1923 Gal 291 (291) : 68 Ind Gas 200, Puma Chandra Ghatto- 
yadhya v. Mabub Bakhsh, (Appeal after an infructuous review appli- 
cation.) 

(1865) 2 Suth W R Misc 35 (36) (F B), Nobbo Kisscn Singh v, Kaminee 
Dassce. (Do.) 

(1908) 1908 Pun W R No. 66 page 240, Jagatram v. Jacob. (Do.) 

(1884) 7 Mad 584 (585, 586), Vasudeva v. Chinnasami. (Do.) 

(1921) 62 Ind Gas 957 (959) (Gal), Thakamani Dasi v. Pitambar Bhuya. 
(Bo.) 

(1916) AIR 1916 Cal 670 (670) : 31 Ind Gas 705, Siidhakar Dual v. Sada 
sir J hatap Singh. (Do.) 

(1915) AIR 1915 Lah 181 (183) : 28 Ind Gas 926, It. T. Winkley v. Wasawa 
Singh. (Do.) 

(1880) 1880 Rom P J 345, Trimhakraj v. General Traffic Manager , 
G. I. P. Hy. Go. (Do.) 

(1928) AIR 1928 Lah 964 (965) : 116 Ind Gas 315, Fateh Nur v. Jiwan. 
(Do. — Section 5 of Limitation Act is referred to in the judgment.) 

(1930) AIR 1930 Pat 307 (308) : 129 Ind Gas 660, Jiwan Bam-^Dam 
Chander v. Hazari Lai. (Appeal after an infructuous suit in a 
claim matter falling under Section 47, Civil Procedure Code.) 

-6, (1929) AIR 1929 P G 103 (107) : 56 Ind App 128 : 56 Cal 1048 : 115 
Ind Gas 713 (P C), (An arbitrator is a Court constituted by parties.) 

7. (1927) AIR 1927 Lah 200 (208) ; 8 Lah 54 : 102 Ind Gas 523, Bari Singh 
V. Muhamrnad Said. 

(1910) 8 Ind Gas 645 (647) : 35 Bom 139, Chanmalayya v. Abdul Vahab 
Muhammad Hussein. (Court in Mysore State.) 

ISee (1878-80) 2 Mad 407 (412) : 6 Ind Jur 188, Parry d Co. v, 
Appasamy Pillai. (No opinion expressed on the question.)] 
(1923) AIR 1923 Nag 321 (321) : 76 Ind Gas 305, Bajanna v. Barayan^ 
(A Berar Court.) 
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Special or local Acts. — As to the application of this Section 
to special or local Acts, see Notes under Section 29, 

6. Sections 8 and 14 of the Act, — There is a clear distinction 
between the two Sections. Section 14 provides for the exclusion of 
time during which another civil proceeding was pending, whereas 
Section 5 affords an extension of time for good cause shown. The 
power to excuse delay and grant an extension of time under Section 5 
is discretionary, whereas under Section 14 exclusion of time is 
mandatory if the requisite conditions are satisfied.^ As has been 
already seen in Note 5 ante, though Section 14 may not, in terms, 
apply to a particular case, as for example an appeal, the circum- 
stances contemplated in Section 14 might and ordinarily would 
constitute a “sufficient cause” in the sense of Section 5. (See Note 9 
under Section 5.) 

7. Sections 4 and 14, joint operation, — It has been seen in Note 7 
Note 7 to Section 4 ante, that where the period of limitation, after 
•excluding the period allowed under Section 14, expires on a day on 

which the Court is closed, the suit or other proceeding may bo filed 
-on the re-opening day. But the days on which the Court was 
closed prior to the commencement of the period of exclusion under 
this Section cannot be excluded either under this Section or under 
Section 4,^ Thus, where the period of limitation for a suit expired 
on 1st June 1913 which was a Sunday, and the suit was filed on 2od 
June 1913 but in a wrong Court, and was consequently returned to 
be presented to tlie proper Court, it w’as held that the period of one 
day between the 1st and 2nd June cannot be excluded under this 
Section or under Section 4 ante.^ 

8. Section 14 and withdrawal of suits. — This Section does Note 8 

not apply where the plaintiff’ himself withdraws the suit under 

'Order 23 Eule 1 of the Civil Procedure Codo.^ Order 23 Buie 2 lays 

__ 

1. (1915) AIR 1915 Low Bur 145 (146) : 27 Ind Cis 829 : 8 Low Bur Rul 14G, 

Mg T-u.71 IJ V, I'ala7iiappa Ghethj, 

(1902) 25 Mad 166 (178) : 11 Mad L Jour 406, KicMlappa Naiclar v. 
llamanujam Pillai, 

(1913) 20 Ind Gas 3 (6) (Lab), Mi. Uusaina v, Mt, Sahib Niir. 

Note 7 

1. (1923) AIR 1923 Mad 114 (119) : 69 Ind Gas 724, Goi-uidaaaimj v. 

li. Sami. 

(1921) AIR 1921 Mad 654 (655, 657) : 44 Mad 817 : 63 Ind Gas 924, 

Unimiathu v. Pulhanvma. 

(1919) AIR 1919 Mad 845 (846) : 47 Ind Gas 624, Ilainaluigarn v. Stihhaier. 

(1929) AIR 1929 Lab 425 (426) : 116 Ind Gas 314 : 11 Lab 12, Dharmayi 
Pam V, Gaiiga Ham. 

2. (1916) AIR 1916 All 222 (223) : 35 Ind Gas 292, Mjilmyid Ham v. Haniraj. 

(1937) AIR 1937 Lab 464 (465), Bujamal Gainda Mai v. M.ulda Far shad. 

[See also (1937.) AIR 1937 Nag 215 (216): I L R (1937) Nag 217: 170 
Ind Gas 798, ira 77 ianrao Atia^tdrao v. Vnirao Tulsiraynji.} 

Note 8 

1. (1928) AIR 1928 All 402 (403): 114 Ind Gas 910, Haliini AH v. YehiaKhan. 


Section 14 
Notes 
8—8 


Note 6 
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Section 14 down that in ame of withdrawal of a suit under that provision, the 
Notes suit so withdrawn must be deemed to be non-existent for purposes of 

3 g limitation for a fresh suit. This is a special provision in the nature 

of an exception to Section 14 and must be held to prevail on the 
principle generalia specialihus non derogant. But there is no real 
conflict between Section 14 of the Act and Order 23 Buie 2, Civil 
Procedure Code, as the words “is unalflo to entertain it” in Section 14 
do not merely mean that the Court has expressed its mind as to the 
defect in the suit hut also that it has passed an order ter7ninating the 
proceedini^ on the ground that it cannot proceed. Adopting this 
construction of the above expression, the withdrawal under Order 23 
cannot bring it into conflict with cases covered by Section 14.^ In 
cases of withdrawal the suit does not fail for default of jurisdiction 
or for a cause of a like nature.'* The causes for which a withdrawal 
may lie permitted are not “causes of a like nature” with defect 
of jurisdiction,*' 

Where a plaintiff is honestly in doubt as to in which of two 
Courts his suit lies and institutes it in one of such Courts with due 
care and caution, hut at a subsequent stage it is found that a wrong, 
forum has been chosen and on an admission to tliat effect the Court 
returns the plaint for presentation to the i)roper Court, it is not a case 
of withdraival of the suit l^y reason only of such an adniission,'^ To 
such a case Section 14 will a-pply. 

Note 9 computing the period of limitation prescribed.’’— 

The Section applies only where a period of limitaiion has been 
prescribed. The period of two years referred to in Section 53 of 
the Provincial Insolv'ency Act, 1920 is jiot a ' pcnlod of limitation 
prescribed” witliin the meaning of tJ]is SectionA Nor is the period of 

(1910) A I U 1910 Mad 914. (945) : 81 lad Cas 284 : 39 I\lad 930, Ai una-^ 
(‘halUDii (Uu'ituhf v. Jjakshmana AifUbr, 

(1918) 20 Ind C’as 205 (200) (Oal), Upendra NafJt. Nay Chnudhitry v. Surya 
Karifa li >y Oh nedh ur y. 

(1905) 29 Bom 219 (225) : 7 Bom li R 90, Varajlal v. S homesh lear . 

(1888) 12 Bom 025 (088) : 1887 Bom P J 387, Krishnaji Lakahman v. 
V itlia', liar j I licnyr. 

(1882) 0 Bom G81 (683), Fir jade v. Firjado. (Same rule applies to appli- 
cations.) 

(1935) A I R 1985 Bom 259 (200) : 157 liid Gas 592, Kondaji Bagaji v. 
Day ad 'll ( iajaha, 

[Scr alsn (1932) A 1 K 1932 All 877 (878) : 188 Ind Cas 108, Mt. Ham- 
pat i V. Phoot Sintjli. 

(1925) A I R 1925 Cal 845 (851) : 88 Ind Cas 637 : 52 Cal 894 (F B), 
Becharani Choudhuri v. Bnrna Chandra Chatter Jec-] 

2. (1934) AIK 1934 All 688 (091, 692) : 150 Ind Gas 185 (F B), Sadayatan 

Pande v. Ram Chandra Copal. 

3. (1937) AIR 1937 All 124 (126) : 167 Ind Cas 371, Ram Manohar v. Baboo 

Singh. 

4. (1881-82) 6 Bom 681 (683), Fir jade v. Fir jade. 

5. (1932) AIR 1932 All 877 (878) : 188 I.C. 108, Mt. Rampati v. Fhool Singh. 

Note 9 

1. (1917) AIR 1917 Mad 144 (144) ; 30 lud Cas 828, Mahomed MaraiUar v. 

OJficAal Uexeifer , 2\nneveUji. ((!aso under Section .SO of Act 3 of 
1907, which is same as Section 53 of Act 6 of 1920.) 
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twelve years referred to in Section 48 of the Civil Procedure Code a 
'‘period of limitation prescribed'’ within the meaning of this Section.^ 

lO, Plaintiff prosecuting — Explanation II. — Where the 
plaintiff in the second suit was a plaintiff in the prior proceeding 
and the other circumstances specified in the Section exist, the Section 
clearly applies. But where the present plaintiff was only a defendant 
in the prior proceeding, does the Section apply? Tt has been held 
that it will apply, provided he had clahneAl therein the I'ightsi sought 
for in the present suit.^ In other words, he must have had in the 
prior suit interests in the nature of those of a plaintiff If he was 
merely resisting the suit of the other party against him, it cannot be 
said that he was * 'prosecuting” any proceeding against the other 
party. 

2. (1922) I H 1922 MmcI 2G8 (208, 270) : 70 Ind C;i8 396 : 15 Mad 785, 
Suhharayun v. N^afarajan. (Decided with refcreuce to Section 15, 
Indian Limitation Act, hut the reasoning and oViservatiovis are appli- 
cable to Section 14 also.) 

Note 10 

1. (191C) A 1 R 191C P C 9G (101. lOQ) : 43 Cal 060 : 33 lucl Ca.s 452 (P C), 

/S 9 ? / . N r it jid in nfii D a s s i v . L a k h a n C hand) a S on, 

(1923) A I R 1928 Mad 347 (348) : 73 Ind (:a,s 139, Knnhi Kuttiali v. 
Kunhant/inad . 

(1901) 4 Ondh Cas 281 (283), l^rahhu Dayal v. Ahadi Began), (Defendant 
claiming a set-off.) 

(1908) 13 Cal L li 214 (216), H afi-nnyirssa Khatun v, Bhyi'ah Chunder 
Bas. (Rent claimed by plaintiff in present suit claimed to be set off 
in a prior suit instituted by the defendant.) 

(1936) A I R 1936 (’al 400 (402) : 165 Ind C^is 756, Abdul Saitar v. Abdul 
Bu.’ian, 

(1804) 1 Sntb W R 310 (310), Maharajah Jugutendnr Bn)ivmree v. Din 
L yal ('halter ji'c. (Claim of set-oil in prior suit.) 

la. (1919) A I R 1919 Lah 23 (23) : 1919 Pun Re No. 89 52 Ind Cas 561, 

Na'int Khan v. Akim Khan, 

(1925) A I R 1925 Mad 922 (026, 928) : 91 Ind Cas 202, Adenna Muddana 
V. Muddana Suhhanna, (Suit for partition — Prior suit for partition 
in which present plaintifls \wvvo defend:uits — 3'hey claimed no relief 
and got none — They had only prayed for dismissal of suit.) 

(1933) AIR 1033 Sind 379 (381) : 147 Ind Cas 94 : 27 Sind L R 422, Pri- 
hhadinomal Mt ihumal v. Mt. (dhtitii, 

(1911) 10 Ind CJas 21 (22) (Oiidh), Amir ('hand v, Narsing Narain. 
(1872-1873) 6 Mad 11 (’ R 234 (238), Sami Ai/gan v, Amniai Animal. (Prior 
suit by mortgagor to set aside a mortgage will not save limitation for 
a subsequent suit oji the mortgage.) 

(1935) AIR 1935 (Til 333 (334, 335) : 62 Cal 06 : 158 Ind Cas 191, 
Jatecndrarhandi a v. Bahatee Mohan Das, 

(1925) A i R 1925 Mad 675 (681) : 91 Ind Cas 833, AchuUum v. Kunnam^ 
hrath Ai)du. 

(193G) 104 Ind Cas 651 (653. 654) (Cal). Ainlul Satlar ChnwdJiU) )/ v. Abdul 
Dnsafi. (lie must have been a plaintiff or applicant in the prior suit 
— l?jXplanatioii II is said to point to this construction.) 

[See also (1927) A 1 K 1927 Lah 785 (786) : 104 Ind Cas 726, Mt, Sat 
Bhirai Khurd v. Ahmad. 

(1924) A I R 1924 Cal 1059 (1062) : 84 Ind Ca.s 425, Bijoy Chand 
Mohaiah v. Khoka Sinlui.'] 

lb. (1924) A I R 1924 Born 39 (40) : 76 Ind Cas 557, Soinshikharswanii v. 

Shivap'pa, 

(1910) A I R 1910 Mad 57 (59) : 38 Mad 200 ; 28 Iiid Cas 290, Kaliba 
Marulvija v. Saran Biri Saila Ammal. 
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Illustrations. 

1. Plaintiff claimed a share in certain properties. Some of the 

defendants in the suit also claimed a share therein, and an 

^ adjudication was actually made in favour of those defendants 
in the trial Court. But on appeal the said adjudication was 
set aside on the technical ground that as they were defendants 
and not plaintiffs the adjudication should not have been made, 
and the defendants were referred to a separate suit. In the 
separate suit subsequently filed by them as plaintiffs, the ques- 
tion of limitation was decided in their favour by the Privy 
Council, the period during which the prior suit was i)ro3ecuted 
being excluded from computation.^ 

2. Some of the trustees of a mosque brought a suit against its 

manager for his removal and for the appointment of a receiver 
to the property of the mosque. The manager contested and 
made a claim for a sum of money as due to him by the mosque. 
An issue was raised on the question of the amount, if any, due 
to the manager by the mosque and it was decided that a certain 
sum of money was so due and a receiver was appointed to collect 
the rents and profits and pay the manager. The receiver made 
the collections and also paid a portion of the dues to the 
manager. The trustees, however, appealed from the decree and 
in the appeal the suit was dismissed for non -joinder of other 
trustees. The manager subsequently filed a suit for the recovery 
of the balance of the amount due to him. In that suit the 
period of the prior litigation started by the trustees was excluded 
in computing the period of limitation therefor.'^ 

3. Where A has obtained a decree for possession as against B but B 

subsequently files a suit to have the decree set aside on the 
ground of fraud and A resists the same, A cannot claim to 
exclude the period of the said suit in computing the period of 
limitation for an application by him for execution of his decree 
for possession.** 

4. Where the executant of a promissory note sued for a declaration 

that the promissory note was discharged and unenforceable, it 
was held that the period of the pendency of the suit could not 
be deducted in computing the period of limitation for a suit on 
the pro- note by the payee. ^ 

2. (1916) AIR 1916 P C 96 (100-102) : 43 Cal 660 : 33 Ind Cas 462 (P C), Snu 

Nrityamoyii Dassi v. Lakhan Chundra Sen. 

[See also (1926) AIR 1926 Cal 65 (68, 69) : 89 Ind Cas 1000, Sarat 
Kamini Dasi v. Nagendra Nath Pal. (AIR 1916 P C 96 
noticed.)] 

3. (1923) AIR 1923 Mad 347 (348, 349) : 73 Ind Cas 139, Kunhi Kuttiali v, 

Kunhammad. 

4. (1924) AIR 1924 Bom 39 (40) ; 76 Ind Cas 557, Somshikharswami v. 

Shivappa. 

6. (1933) AIR 1933 Nag 18 (16, 16) : 28 Nag L R 348 : 141 Ind Oas 34, Hira^ 

lal V. Kripal Singh* 
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5. Where the plaintiff obtained an ex parte decree in a foreign Court, Section li> 
the period during which the defendant was taking proceedings Notes 

to have the ex parte decree set aside cannot be excluded in 10—11 

computing the period of limitation for a suit by the plaintiff in 
a British Indian Court on the foreign judgment.® 

No doubt Explanation II construes the resisting of a proceeding, 
viz. an appeal, as prosecuting a proceeding. But the appeal contem- 
plated is from the decision in his favour in the proceeding which the 
plaintiff himself started.’' 

The fact that a third party was prosecuting an application to 
get a deed on which the decree is based sot aside will not save 
limitation running against a decree-holder for the execution of his 
decree.® 

11. “Due diligence.” 

1. Keturn of the plaint for presentation to the proper Court. — Note 11 
The time during which a Court holds up a case while it is discover- 
ing that it ought to have been presented in another Court, must be 
excluded as the delay of the Court cannot affect the due diligence 
of the party. ^ 

After the plaint has been ordered to be returned, the party may 
be entitled to the deduction of the time taken in appeal or revision 
from that order; but if the appeal or revision should go against 

6. (1923) AIR 1923 Bom 218 (220) : 76 Ind Cas 317, Pandey Dagadu v. 

Javmadas. (Per Marteu, J.) 

(1927) AIR 1927 Lah 200 (209) : 102 Ind Cas 523 : 8 Lah 54, Hari Singh 
V. Mahoinud Said. 

7. (1925) AIR 1925 Cal 67 (72) ; 83 Ind Cas 110, Niranha Chandra v. Ahil 

Krishna. 

8. (1891) 1891 All W N 128 (129), Ookul Singh v. Tika Bam. 

Note 11 

1. (1922) AIR 1922 All 404 (404) : 70 Ind Cas 613, ML Maryam Bihi v. Ram 

Das, (Court taking two years to return plaint.) 

(1930) AIR 1930 Bom 187 (189) : 124 Ind Cas 191, Duni Chayid Bishandas 
V. Comptior National D' Escompte D'l'aris. 

(1925) AIR 1925 Mad 1270 (1271) : 91 Ind Cas 497, Virasivamy v. Nayu- 
dama. 

(1925) AIR 1925 Nag 54 (57) : 80 Ind Cas 286, Yenkat Bhat v. ML 
Yamrina, 

(1935) AIR 1935 All 759 (760) : 155 Ind Cas 1092, Abdul Shakur Khan v. 

Rajendra Kishore Saran, 

(1921) AIR 1921 Bom 209 (209) : 45 Bom 1132 : 62 Ind Cas 221, Shant 
Murti Derappa v. Narayan Ramchandra. 

(1930) AIR 1930 Lab 503 (504) : 128 Ind Cas 63 ; 11 Lah 308, Mt. Nihal 
Kaur V. Surat Singh, 

(1911) 9 Ind Cas 157 (158) (Mad), Yereni Anjayya v. Y appulapati Bapaya, 

(1912) 15 Ind Cas 890 (891) : 8 Nag L R 68, Ramji v. Sheikh Mansur. 

(1908) 35 Cal 924 (928) : 12 Cal W N 921, Ramdeo v. Goaneshnarain. 

(1882) 1882 All W N 91 (92), Maharajah Radha Prasad Singh v. Indr as 
Kuar. 

2. (1918) AIR 1918 All 180 (180) : 45 Ind Cas 991, Hamida Bibi v. Fatima 

Bihi. (A case of revision in a Small Cause suit— Right to deduct time 
occupied by revision assumed without being decided.) 
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Section 14 him, he should lose no time in presenting it to the proper Court; and 

Jloteil if he has not taken return of the plaint imraediately the return was 

ordered but waited till the appeal or revision was concluded, any 
subsequent delay in taking the return and making the presentation 
will amount to want of due diligence.^ If, however, on the date of the 
presentation to the proper Court the suit was in time after dejducting 
^only the period during which it was properly pending in the wrong 
Court, the fact that after taking the return of the plaint the plaintiff 
^made some delay in re- presentation does not matter.*^ 

Where the plaintiff had to amend his plaint and after the 
amendment the jurisdiction became altered to the knowledge of the 
plaintiff and ho re-presented it as amended to the same Court, it wag 
held that he was not prosecuting the suit with due diligence.^ 

2. When some alone of the parties who could have prosecuted 
the prior proceedings w^ere engaged in those proceedings, the others 
who did not do so cannot claim the benefit of the Section.^ 

3. Proceedings struck off for default of prosecution cannot be 
'Said to be carried on with due diligence/ 

4. When the plaintiff was non-suited for neglect to state the 
boundaries of his land^ or to implead a necessary j)arty^^*' it cannot 
he said that there was due diligence. 

(18G6) 5 Suth W K S 0 (3 Kef 8 (9), Shumhonnath Biswas v. Kisto Dhun 
Sircar. (Appeal.) 

(1937) AIR 1937 Sup, 1 (4) : 107 lud Gas 48 : I L R (1937) Nag ‘291, Kastur' 
Chand V. Mt. [Vazir Beijavi. (Appeal.) 

(1925) A I R 1925 Oiidh 493 (494) ; 89 Ind Gas 443, Tlaghuhar Dayal Singh 
V. Kanhafia iyiir. (Party driven to present the plaint in Court after 
Court by mistake of Court.) 

[See also (1929) A I R 1929 Kag 219 (221) : 25 Nag L R 90 : IIG Ind 
Cas 509, Cliinfam.au v. Kisan. (But if the plaintiff in accept- 
anc(^ of the order of the first Court proseuts the plaint in the 
proper Ck»urt and also appeals from the order of return, the 
appeal is not prosecution in good faith.) 

(1867) G Suth W R 808 (309), llaj Krislo Boy v. Beer Chiiyider Jooh- 
raj. (Dismissal for want of jurisdiction — Appeal.)] 

-3. (1918) AIR 1018 All 180 (181) : 45 Ind Cas 991, Jiamida Hiln v. Fatima 
Bihi. 

(1919) AIR 1919 Oudh 378 (379) : 22 Oudh Cas 39 : 51 Ind Cas 590, Bam 
Sahu V. Imdad Jlussain. (Delay in taking back plaint after High 
Court orders.) 

(1888) 1888 All W N 168 (169), Banni Jan v. Miinaioar Khan* (Delay 
after return of plaint by the Appellate Court.) 

(1893) B Alad L Jour 190 (191), Krishna V ariar v. Kunji Taravanar. 

A. (1935) AIR 1935 Oudh 444 (445) : 157 Ind Cas 629, Ganga Prasad v. 
Kar im Khan. 

6. (1915) AIR 1915 Lah 459 (460) : 28 Ind Oas 347, Radha KisJuin v. Ladha 

Mai Bam Ghand. 

(1881) 1881 Pun Re No. 115, Narain Singh v, Muhammad Amir Khan, 

‘6. (1901) 23 All 434 (435) ; 1901 All W N 123, Dasarath Bai v. Bhirgu Bai, 

7. (1864) 1864 Suth W R (Gap) 378 (378), Oholam Durhesh Chowdhyiry v. 

Sham Kishorc Bay. 

8. (1866) 6 Suth W R 184 (186, 186) : Beng L R Sup Vol 663, Chunder 

Madhuh Chuherhutty v. Ram Goomar Ghowdhry . 

‘8a.(191G) AIR 1916 Lah 284 (236) ; 1916 Pun Re No. 41 : 32 IndfCas 497, 
Kalu V. Mehru Mai, 
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6. In an insolvency matter a creditor took no part either by 
opposing the adjudication or by filing a proof of his claim. In a 
subsequent suit by him on his debt it was held that he could not 
claim a deduction of the period of the pendency of the insolvency 
proceedings as he was not prosecuting them.® 

6. The fact that the prior proceeding was filed on the last day 
of limitation cannot negative due diligence so long as it was in time.^® 

12. “Another” proceeding. 

1. Keturn of plaint ; — When a plaint presented in time to a 
Court is subsequently ordered to be returned for presentation to the 
proper Court and the same is presented to the proper Court, is it a 
case of another proceeding to which Section 14 would apply? If 
there is only a continuation of prior proceedings in such cases, no 
question of applicability of Section 14 would arise. ^ The Bombay,^ 
Calcutta,^ Lahore^ and Madras® High Courts and the Court of 
the Judicial Commissioner of Sind® hold that on the date of the 
re- presentation to the proper Court there is a new suit and that it is 
only on that basis that Section 14 can be made applicable. The 
Allahabad High Court^ has however held that there is only a 
continuation of the proceedings giving rise to no question of limitation. 

A instituted a suit for rent in Court X and the suit was decreed, 
but was dismissed on appeal on the ground that Court A"* had no 
jurisdiction. By that time Court X was invested with jurisdiction 

9, (1920) A I E 1920 Low Bur 148 (149) : 64 Ind Gas 50, Grecnhurgh v. 
Xavier, 

10. (1893) 6 C P L R 85 (86), Jagannath v, Mt, Chandbi, 

Note 12 

1. (1934) AIR 1934 Lah 412 (412) : 150 Ind Gas 739, Topan IJass v. Tharia 

Ham. (Plaint amended on appeal and remanded for trial.) 

2. (1928) AIR 1928 Bom 421 (422, 425) : 52 Bom 548 : 113 Ind Cas 511, 

Hirachand v. G . J, F. Itg. Co. Ltd, 

3. (1914) AIR 1914 Cal 858 (860) : 24 Ind Cas 232, Bhupendra Kumar 

Chakravarli v. Furna Chandra Bose. 

(1912) 13 Ind Cas 377 (381) (Cal), lledloi Khasia v. Ka Ran Khasiani. 

4. (1929) AIR 1929 Lah 877 (678) : 117 Ind Cas 900, Surat Shigh v. Nihal 

Knar. (Any change in the law of the i)eriod of limitation would affect 
the suit as rc-presented.) 

[See (1923) AIR 1923 Lah 591 (692) : 82 Ind Cas 866, Suldihir 
Singh v. FiareLal. 

(1916) AIR 1916 Lah 432 (433) : 33 Ind Cas 438, Jetha Ram v. 
Mehnga Ram.'] 

5. (1912) 14 Ind Cas 157 (168) : 86 Mad 482, Seshagiri Ran v. V eiayudham 

Pillai. 

[See also (1911) 12 Ind Cas 58 (60) ; 36 Mad 131, KHra Atohideen v. 
Nat taper tcmal PiUai. 

(1893) 16 Mad 274 (277), Saminadha v. Samhan.] 

0. (1933) AIR 1933 Sind 117 (117, 118) : 144 Ind Cas 56, Gouri Butt Janku 
das V. F. T. S. S hanker. 

7. (1916) AIR 1916 All 344 (344) : 30 Ind Cas 544, Gariga Prasad Rai v. 
Bamanand Gir. 

[But see (1909) 8 Ind Cas 79 (80) (All), Jadu Rai v. Ganeah 
Farshad.] 
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over such matters and 4 instituted a fresh suit in Court X on the- 
same cause of action. It was held that A was entitled to claim the- 
benefit of this Section when he came up on the second occasion with 
the original plaint or with a new one,*^ provided the new plaint was 
on the same cause of action.® 

The expression “another” civil proceeding does not mean that 
the prior proceeding must have been in a different Court}^ But in a 
case where the plaint is returned for presentation to the proper Court 
for w^ant of jurisdiction the plaintiff abandons a part of the claim 
and again presents it to the same Court after the period of limitation, 
no exclusion can be claimed under the Section.^ ^ 

2. Where a plaintiff institutes a suit against a person wdio is 
dead before its institution and then impleads the legal representatives 
as defendants, there are no two proceedings and Section 14 has no 
application.^^ 

3. The period of the prosecution bona fide in an administration 
suit of a claim by a creditor under a promissory note executed by 
the deceased debtor will be excluded in computing the period of 
limitation for a subsequent suit on the promissory note.^’^ 

4. The time taken by a creditor in filing a proof of claim in the 
insolvency Court can be excluded in computing the period of limitation 
for a suit by him on the claim after the annulment of adjudication.^* 

5. Execution proceedings. — The words “another civil proceed, 
ing” will include execution proceedings in another suit. In Dngara- 
j'ulavi (Jane v. Aryan Bayik, Vizagapatarn,^'' Varadachariar, J., 
observed as follows : — 

“The reason of the rule (Section 14) seems to us equally to 
apply to the steps taken by him after the decree as to the steps 
taken by him prior to the decree. The fact that for processual 
purposes the Code makes a distinction between steps prior to the 

8. (1935) AIR 1935 Pat 82 (83) : 153 Iiid Cas 155, Brijlal v. Janendra 

Narain. 

9. (1898) 1 Oudh Cas 272 (277), ML Tulsha v. Mahadeo Fershad. 

10. (1921) AIR 1921 Sind 13 (14) : 62 Ind Cas 507 : 15 Sind R R 11, Ibrahim 

V. Ghnlani Hussain. 

11. (1895) 5 Mad L lour 58 (59), N aijinakamcn v. Madureswara Bhaitar, 

12. (1933) AIR 1933 Mad 454 (455) : 143 Ind Cas 690, Municipal (council, 

Calicut V. Knnhipafhumma. (The suit as originally instituted 
against a dead person being void.) 

(1918) AIR 1918 Oudh 419 (420) : 47 Ind Cas 894, Nau Nehal Singh v. 
JJcputy Commissioner, Unao. 

(1868-69) 4 Mad H C R 1 (2), Karuppan Ghctti v. Vceriyal. (Suit against a 
defendant who is supposed to be dead — Frame of suit to save time 
against the legal representatives under Section 14 explained.) 

13. (1906) 10 Cai W N 959 (962), Baij Nath Bamgoenka v. Hem Ohunder Bose. 

(The Judge in administration suit himself ordering a separate suit to 
be filed.) 

14. (1919) AIR 1919 Low Bur 132 (133) : 62 Ind Cas 934, N, K. M, M. Cheity 

V. Lutchman Cheity. 

15. (1937) AIR 1937 Mad 357 (859) : I L R (1937) Mad 161 : 170 Ind Cas 524. 
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decree and steps subsequent to the decree does not affect the Section 14 

underlying principle of Section 14 of the Limitation Act. A Notes 

party is seeking the relief that he was entitled to as much in 12 — 18 

the execution stage as during the pre-decree stage ; and in a 

mortgage suit, the relief that he is entitled to is the sale of the 

property and till that has been carried out, all steps taken by him, 

provided they were taken with due diligence and in a Court which 

he bona fide believed to be the Court competent to grant him 

that relief, may legitimately be held to be steps taken in “anjother 

civil proceeding” within the meaning of Section 14. That 

is the reason why in the earlier part of clause 1, Section 14, the 

Legislature has advisedly used the expression “civil proceeding” 

and does not use the word “suit.” The Section specifically refers 

to the possibility of proceedings being taken in the Court of first 

instance or in the Court of appeal ; this obviously rests on the 

theory that an appeal is merely a continuation of the proceedings 

in the first Court. No express reference has been made to 

proceedings in execution, apparently because under the law 

proceedings in execution have to be taken in the Court of first 

instance.” 

13. “Ciyil proceeding” in a “Court.” — It is necessary in each Note 13 
case to examine the j)recise nature of the proceedings and the 
constitution of the authority before whom such proceedings are taken 
in order to decide whether they are cAvil proceedings in a Court} 

A Land Begistration Deputy Collector acting in a matter for 
decision under Sections 28, 29 or 42 of the Land Begistration Act of 
Bihar is not a Court^ and the proceedings are not civil proceedings.^ 

A Settlement Officer or a Commissioner of a Board of Bevenuo 
in preparing or revising a record of rights is not a Court dealing 
with a civil proceeding.'*' Officers acting in an administrative^ or an 

Note 13 

1. (1924) AIR 1924 Nag 809 (810) : 78 Ind Cas 580, Bandappa v. Sanlar Ran. 

(Collector in Central Provinces held not to be empowered to investigate 
claims under Order 21 Rule 100, C. P. C., in execution of decrees.) 

2. (1926) A I R 1926 Pat 194 (195) : 90 Ind Cas 244, Ramjee Prasad v. Bishun 

Butt. 

3. (1926) AIR 1920 Pat 194 (195) : 90 Ind Gas 244, Ram fie Prasad \\ Bishun 

Dull. (Question of title not within his jurisdiction.) 

4. (1904) 26 All 382 (384, 385) : 1904 All W N 54, M uhammad Suhhan-ul-lah 

V. Sccreiarn of State. 

5. (1918) AIR 1918 Bom 82 (83, 84) : 43 Bom 201 : 48 Ind Cas 467, Lara- 

man v. Keshav. (Coilector acting under Section 11-A, Bombay Here- 
ditary Offiees Act, 1874~Dcfinition of ‘Court’ discussed.) 

(1927) AIR 1927 Lah 186 (186) ; 101 Ind Cas 254, Ahhas Ali^ Khan v. 

Yusuf AH Khan. (Notices of ejectment issued under Section 45, 

Punjab Tenancy Act by a Revenue Officer — AIR 1925 Lah 264, 

Reversed.) 

(1929) AIR 1929 Pat 694 (697) : 9 Pat 385 : 122 Ind Oas 817 (F B), 

Mahahir Prasad v. Bhupal Ram, (Manager under Chota Nagpur 
Encumbered Estates Act, 6 of 1876 — Whether a Court.) 

(1878) 1878 Pun Re No. 62, Khana v. Hossein Khan. (Revenue Officer — 

Proceedings before him in regard to a matter expressly excluded from 
cognizance of civil Courts.) 
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Seotion 19 
Notes 
13—19 


Note 19 


executive® capacity are not covered by the Section. 

But revenue Courts are Courts under this Section.^ 

As regards proceedings before arbitrators, the Privy Council has 
held that they are tribunals whom the parties have substituted for a 
Court of law to be the judges of the disputes between them and that 
proceedings before them are civil proceedings in a Court.® The 
observations to the contrary in the undermentioned case® cannot be 
considered good law. 

The word “Court” in Section 14 does not include a foreign 
Court. (See also Note 5 ante.) 

19. “Court of appeal/’ if includes Court of revision.-” 

Does the expression “proceeding in a Court of appeaV* include revi- 


6. (1904) 26 All 382 (384, 386) : 1904 All W N 54, Muhammad Suhhan-uU 

lah V. Secretary of State. (Settlement Officer — Commission and 
Board of Revenue are only Executive Officers in preparing and hearing 
appeals from Record of Rights.) 

(1882) 6 Bom 31 (83), ManoJiar v. GeMapa. (A conciliator under the 
Dokhan Agriculturists’ Relief Act before whom a conciliation petition 
is pending in regard to an execution was held not a Court.) 

(1908) 31 Mad 495 (498) : 18 Mad L Jour 581 : 4 Mad L Tim 321, Eegu^ 
tation Collector of Uthumali Estate v. Suhhier. (Regulation ‘Col- 
lector’ under the Madras Court of Wards Act, 1 of 1902.) 

7. (1930) AIR 1930 All 193 (200, 205) ; 52 All 501 : 124 Ind Cas 540 (F B), 

Ananti v. Chhannu. 

(1920) AIR 1920 Pat 504 (506) : 58 Ind Cas 434 : 5 Pat L Jour 697, 
Jagdeswar Dayal v. Bhagdi Mahto7i, (Suits under Section 87 tefore 
Settlement Officer under the Ohota Nagpur Tenancy Act, 6 of 1908.) 
(1912) 12 Ind Cas 925 (925) : 36 Bom 183, JJendas v. Vithaldas. 

(1875) 23 Suth W R 152 (154) : 15 Bong L R 56, Golmid Oonmar Clwu- 
dhry v. W. B. Ma7iso7i. (Suit in revenue Court for arrears of rent.) 
(1870) 13 Suth W R 390 (391) : 11 Beiig L K App 31n, Frosu7i7io Coo^nar 
Paul Choudhry v. Mudd7i7i Moh^m Paul Choudhr y. 

[See also (1871) 16 Suth W K 61 (62) : 8 Bciig L R 190/i, Haris 
Chandra Dutt v. Sm. J agadamba Dasi. 

(1893) 20 Cal 264 (269), Girjaiiath Boy Ghowdhury v. Bam Narabi 
Das. 

(1887) 14 Cal 9 (12), Ba7n Logan Ojha v. Bha-va7ii Ojha.^ 

[See however (1911) 11 Ind Cas 34 (35) (Lah), Katara v. ArjaJi 
SHigh.] 

[But see (1914) AIR 1914 Lah 337 (338) : 26 Ind Cas 441 : 1914 
Pun He No. 83, Golnnda Mai v. Santa. (Decided on counsers 
admission on the law — No discussion.)] 

8. (1929) AIR 1929 P C 103 (108) : 115 Ind Cas 713 : 56 Ind App 128 : 5G 

Cal 1048 (P C), Uanidult Bamkissim v. E. D. Sassoon d Co. 

(1930) AIR 1930 Cal 5 (8) : 66 Cal 639 : 120 Ind Cas 710, Abdul Bahim 
Gasman d Co. v. Ojanishee Ptirshottam Das d Co. 

(1917) AIR 1917 Mad 892 (894) : 35 Ind Oas 575 : 40 Mad 701, Ba 7 na- 
murihy v. Gopayya. (But a mere agreement to refer to arbitration 
will not suspend limitation.) 

(1906) 1906 Pun L R No. 38, Bhagioayi Singh v. Barn Kuar. 

(1864) 1864 Suth W R Gap 283 (284), Ba7nd.}ione Sircar v.Sectanath Sircar. 

9. (1933) AIR 1933 Nag 180 (132) : 144 lud Cas 948 : 29 Nag L R 272, 

Maharaj Sai v, Kedar Naih. (Per Staples, A. J. C.) 

10. (1910) 8 Ind Cas 645 (647) : 35 Bom 139, Ghanmalapa Chembasapa v. 
Abdul Wahah Muhamad Hussain. (Court in Mysore State.) 

(1937) 169 Ind Oas 788 (793) : I L R (1937) 1 Cal 541, Ma^jadas Bhagat v. 
Commercial Union Assurance Co. Ltd. 
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sion proceedings in the High Court ? In Appa Boto v. Sriramulu,^ 
their Lordships observed as follows : — 

“The language of the Legislature is not that the time occupied 
in prosecuting an appeal may be deducted but the time occu- 
pied in prosecuting any civil proceeding in a Court of appeal. 
We see no reason why a revision petition in the High Court 
should not be regarded as a civil proceeding in a Court of 
appeal. We think that the expression Court of appeal should 
be taken as being used in the broad sense of any Court which has 
the power to bring under review the decision of an inferior 
Court, whatever may be the extent of jurisdiction that the 
superior Court may possess in reviewing the decision of the 
inferior Court.” 

The other High Courts agree in considering that revision pro- 
ceedings do not as such fall outside the intendment of the Section, 
though they hold that in each case it should depend on its own 
merits whether the prosecution by way of civil revision in the High 
Court can be considered to be in good faith or not. The Allahabad 
High Court assumed in the undermentioned case*'^ that the duration 
of the civil revision proceedings as such is deductible but refused to 
exclude the period of delay that elapsed after the disposal of the 
civil revision petition. The Bombay High Court'^ also assumed the 
former position but declined to exclude the time taken by tlie revi- 
sion proceedings on the ground that those proceedings being contrary 
to the clearly expressed provisions of laws there was no good faith on 
the part of the plaintiff. The Madras'^ and Bangoon^^ High Courts 
hold that where another remedy is open, the time spent in revision 
cannot be considered to be spent in good faith. According to the 
late Nagimr Judicial Commissioner’s Court,® each case dej)ends on its 
circumstances and under proper circumstances the time spent in 
revision may be excluded. 

See also Note 20, infra. 


Note 14 

1. (1912) 17 Iiid Gas 593 (593, 594) (Mad). (Reversing the decision of Ayling, J., 

in 14 Ind Gas 259.) 

2. (1918) AIR 1918 All 180 (180) : 45 Ind Gas 991, IJamida Bibi v. Fatima 

Bihi. 

3. (1930) AIR 1930 Bom 505 (50G) : 128 Ind Gas 021, Narayan Amhaji v. 

Hari Gaiiesh. (Filing revision instead of a suit after an adverse 
order under Order 21 Rule 103, G. P. (’.) 

4. (1915) AIR 1915 Mad 405 (407) : 26 Ind Gas 219 : 39 Mad 62, Baiznath 

Lala V. Rainadoss. (Adverse order under S. 73, Civil Procedure Code, 
in the matter of rateable distjribution—Revision without filing a suit.) 
6. (1929) AIR 1929 Rang 297 (298) : 7 Rang 466 ; 120 Ind Gas 236, 8. R, 
M. M. A. Firm V. Maung Po Sating. (Revision from order under 
Order 21 Rule 63, 0. P. 0. — The law in Rangoon being that, that 
High Court does not interfere in revision in such matters.) 

[See also (1915) AIR 1915 Low Bur 145 (146) : 8 Low Bur Rul 
146 : 27 Ind Gas 829, Mg Tun U v. Palaniappa GhetiyA] 

6. (1931) AIR 1931 Nag 17 (19) : 130 Ind Gas 146 : 27 Nag L R 251, Lax- 
mandas v. Ghunnilal. (Bona fide belief that revision would succeed.) 


Section li 
Note 14 
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Seotion 14 16, ‘‘Court of appear'— Second or farther appeal. — The 

Notes plaintiff is entitled to deduct the period occupied by the litigation 

16 18 till its termination in a final Court of appeal.^ The fact that one 

appellate Court held against the plaintiff on the ground of want of 
Note 15 jurisdiction will not disentitle him to claim the deduction of the 
time occupied by a further appeal therefrom which was infructuous.^ 

16. Parties must be the same. — Both the proceedings must 
be between the same parties/ or (in view of the definitions of plain- 
tiff, defendant and applicant in Section 2 ante) their representatives/^ 
Note 16 A firm is not the same party as the individuals thereof/^®' But a 
prior suit against a firm and a subsequent suit against the surviving 
partners of that firm and the persons in possession of the assets of a 
deceased partner are both against the same parties/ A prior suit 
wrongly filed against the Traffic Manager of a Bailway Company, 
instead of the Secretary of State according to law, is not against the 
same party as the Secretary of State against whom a subsequent suit 
is instituted/ So also where A sues 7> and C whom he supposes to 
be the legal representatives of the deceased debtor and after discovery 
of his mistake he seeks to bring in 1), the proper legal representative, 
as defendant, the latter proceeding is not against the same party as 
the former/’ In a suit against the defendant who had become surety 
under a bond for payment by the judgment. debtor of the plaintiff, 

Note 15 

1. (1873) 20 Suth W K 380 (383) : 13 Bong L K 14G : 24 Suth W K 407 (Noto); 

3 Sar 273 (P C), Liickhinarain Miller v. Kludira Pal Singh. Jivij, 

2. (1873) 20 Suth W R 380 (383) : 13 Bong L R 140 : 24 Suth W R 407 

(Note) : 3 Sac 273 (P Ch Liickhinarain Milter v. Kheitro Pal Singh 
liny. 

Note 16 

1. (1921) AIR 1921 Cal 590 (590) : 04 Ind Cas 315, Janki Nath Sinha Itoy v. 

Be joy Chand Mahatah Bahadur. 

(1925) AIR 1925 Oudh 309 (369) : 87 Ind Gas 17, Tiam Pher v. Ajudhia 
Singh. (Defendant must bo same.) 

(1804) 1 Suth W R 121 (123), Ml. Munna Jkunna Knonwar v. Laljee Roy. 

(Prior litigation against a different party does not save.) 

(1864) 1 Suth W R 29 (31), Rajah Barodakant Roy v. Sookniny Mnokerjec. 
(Previous suit neither by plaintiff nor by any one under whom he 
claims.) 

(1872-73) 0 Mad H G R 122 (125), Lee Morria v. Saniharnurthi Rayar. 

(1876) 1870 Bom P J 52, Pandharinath v. Prahlad. (A different defendant.) 
(1804-05) 2 Mad H OKI (5), V enkalasivamy Nayakkan v. Suhha Ran. (In 
a communal matter the Court held that some only of the parties in 
the later suit being parties in the prior suit did not matter.) 

2. (1922) AIR 1922 Pat 450 (457, 458) : 00 Ind Cas 945 : 1 Pat 506, Bari 

Pramd Singha v. Sourendra Mohan Sinha. (Son of Mitakshara 
defendant.) 

2a. (1927) AIR 1927 All 181 (182) ; 98 Ind Cas 1050, Ram Lochan Ram 
Lachnii Prasad v. Jagat Narain Duhe. 

3. (1928) 112 Ind Cas 715 (717) (All), Firm of Baldeo Prasad Bahu Ram v. 

Firm of Haji Ali Muhamad Usman. 

4. (1926) AIR 1926 Lah 672 (672) : 96 Ind Cas 144, Chanda Singh v. 

Secretary of State. 

5. (1873) 10 Bom H C R 224 (227), Kavasji Sorabji v, Barjorji Sorabji. 
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the time during which the plaintiff was taking out execution against 
the said judgment-debtor under the decree was held not deductible.® 

The same person suing in di ff event capacities is not the same 
plaintiff, as for example, the same person suing as the administratrix 
-of the estate of one person in one suit and of the estate of a different 
person in another suit.^ So also two suits against the same defen- 
dant but in different capacities are not covered by the Section.® 

A prior suit was instituted by two plaintiffs alone. A third 
party, on his application, was impleaded as a co-plaintiff. The plaint 
was returned for presentation to the proper Court and in presenting 
it to the proper Court the two original plaintiffs alone sued and 
sought to exclude the time taken up by the prior suit. It was held 
that the parties to the second suit were the same notwithstanding 
the omission of the third person co- plaintiff.^ 

17. Suit must be based on the same cause of action — Hote 17 
Application must be for the same relief. — The Section employs 
the expression cause of action in relation to suits in sub-section 1 
and the word relief in the case of applications in sub-section 2. The 
former expression is of larger import and several reliefs may be asked 
in respect of the same cause of action. In the matter of ‘applications’ 
the prior proceedings must relate to the same ‘relief.’ Where the 
prior proceeding was a suit for mesne profits on dispossession for a 
period of two years and the subsequent proceeding was an applica- 
tion under Section 144, Civil Procedure Code, for mesne profits on 
the same dispossession for a period of 4 years inclusive of the former 
period of 2 years, tlie exclusion of time under the Section would 
apply only in respect of the relief for mesne profits for two years in 
common between the two proceedings though the cause of action of 
dispossession is the same.^ 

Though in the case of suits the exj^ression used is “founded upon 
the same cause of action” and nothing is said about the relief being 
the same, it has been held that it would be an extraordinary j^roposi- 
tion to hold that where the same cause of action entitles a party to 
several reliefs and he chooses to sue only for one of them, he can 
subsequently bring a suit for another relief, and so far as limitation 
is concerned, claim the benefit of Section 14. The relief also must be 
the same oven under sub-section 1.^ 

6. (1874) 1874 Pan Re No. 58, Bhai Saivaija Simjh v, Ilira Nand. 

7. (1924) AIR 1924 Rang 123 (123) : 1 Rang 402 : 7G Ind Cas G39, If. G, 

Hoosein v. Asha Bibi. 

8. (1927) AIR 1927 All 628 (629): 102 Ind Cas S10,Devi Chand v. Birhhu Lai. 

9. (1904) 14 Mad L Jour 287 (289), V enhatasuhhiah v. Picharnnia. 

Note 17 

1. (1934) AIR 1934 All 824 (825) : 152 Ind Cas 800, Balharan Bandey v.Eam 

Badan Fandey, (I'he conclusion in the ruling is correct though th© 
reasoning is involved and contradictory. Ihe Court ought to have 
considered the case with reference to the language of sub-section 2 and 
not of sub-section 1.) 

2. (1938) AIR 1933 Mad 778 (779) : 146 Ind Cas 861, Baniakrishna Chettiar 

V. Jayaramier, 


Seotiott if 
Notes 
16—17 
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Section 14 18. ‘^Same cause of action’* — Sub-section 1. — In Dugara^ 

Note 18 julum v. Aryan Bank, Vizagapatam,^^ it was observed as follows : — 

‘‘The concluding words of clause 1, Section 14 no doubt pro- 
' vide that the previous proceeding should be founded upon the 
same cause of action as the later. And it is also true that so 
far as proceedings in execution following upon a decree are con* 
cerned, there is no question of their being founded upon a par- 
ticular ‘‘cause of action”; it is the suit in which the decree was 
passed that must be looked to for determining the identity of the 
causes of action between the two suits. It seems to us that if 
the two suits are founded on the same cause of action, the fact 
that no “cause of action” can be predicated in respect of pro- 
ceedings in execution is no reason for holding that the time 
bona fide but infructuously taken in executing the prior decree 
should not be deducted under Section 14.” 

A obtained a decree for money against one brother as a member 
of a firm. On attachment of certain property in execution of the 
decree the other brothers raised objections to the attachment under 
Order 21 Rule 58 of the Civil Procedure Code and the objections were 
upheld. The plaintiff then applied under Order 21 Rule 50 of the 
said Code for a declaration that the brothers were liable as partners 
and his application was successful in the first Court but was 
dismissed on appeal and also on further appeal under the Letters 
Patent on the ground that the application was barred by the order 
made against the decree-holder under Order 21 Rule 58. Thereupon 
the decree-holder filed a suit for declaration of his rights against the 
objecting brothers. It was held that the time occupied by the 
decree-holder’s application under Order 21 Rule 50 and the 
appellate proceedings therein should be excluded in computing the 
period of limitation for the suit, the cause of action being the same 
for the suit as well as the infructuous application.^ 

An application by a creditor to have the debtor adjudged an 
insolvent is on the same cause of action as a subsequent suit by him 
for a decree on the debt, the cause of action in both being the 
failure of the debtor to pay.^ 

But, time spent in carrying on a wholly independent litigation 
founded on a different cause of action cannot be excluded.^ The 
following are some instances of different causes of action : 

iSee also (19.H3) AIR 1933 Mad 197 (198) : 140 Ind Gas 270, Nara^ 
simmacharyulu v. Bao* (Though based on a different 

cause of action.)] 

Note 18 

la.{1937) AIR 1937 Mad 857 (358) : I L R (1937) Mad 161 : 170 Ind Gas 624. 

1. (1928) A I R 1928 All 10 (11) : 108 Ind Gas 134, Kanhaiya Lai v. Suraj 

Karan^ 

2. (1935) AIR 1935 Lah 736 (787) : 156 Ind Oas 378, Firm Lorind Chand v. 

Bahadur Khan, 

8. (1929) AIR 1929 All 101 (101) : 112 Ind Oas 246, Oaya Prasad v. Bam 
Saruy, 
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1. Mutation proceedings before revenue authorities and an applica- Section 14 

tion to a civil Court under Schedule II of the Civil Procedure Note 18 

Code to have an award, as to the family rights in the property, 
filed and decreed upon.^ 

2. Suit for ejectment or possession and a suit for rent.® 

3. Suit in revenue Courts for ejectment of defendants as tenants 

and a suit in a civil Court for ejecting them as trespassers.® 

(1933) AIR 1933 Bom 450 (462. 464) ; 146 Ind Cas 630 : 68 Bom 200, 

Karsondas v. Surajbhan. 

(1926) AIR 1926 Cal 693 (695) : 92 Ind Cas 37, Port Cannhig and Land 
l7nprovemeni Co. Ltd. v. Achhiruddi Mollah. (Suit for the recovery 
of rent against a non-occupancy raiyat — Period cannot be extended 
owing to pendency of proceedings under Section 46, Bengal Tenancy 
Act.) 

(1926) AIR 1925 Mad 676 (680) : 91 Ind Gas 833, Alayil Kalathil Kambil 
Achuthan v. Kunamhrath Abdu. 

(1924) AIR 1924 Rang 123 (123) : 1 Rang 402 : 76 Ind Cas 639, llossein y, 

Asha Bibi. 

(1913) 20 Ind Cas 613 (514) (Cal), Band Bahadur Si^igh v. Deo Nandan 
Prasad. 

(1881) 1881 All W N 3 (3), Girdhar Prasad v. Gaya Prasad, (Different 
reliefs.) 

(1982) 138 Ind Cas 621 (622) (Lah), Tola Ram Singh v. Shehinchi Khan. 

[See also (1916) AIR 1916 Mad 67 (69) : 38 Mad 260 : 2S Ind Cas 
290, Mahomed Usam Kadir v. Saran Biri Saila Ammal. 

(1916) A I R 1916 Mad 1010 (1010) : 31 Ind Cas 917, Samhasira Iyer 
V. Mohamed, Hussain. (Two separate proceedings in execution 
with different objects in view.) 

(1933) AIK 1938 Nag 340 (342) : 29 Nag D R 350 : 149 Ind Cas 
622, Mi. Moha^ikuar v. Bhagatram. (Order under Sec- 
tion 1(39 (1) (b), Central Provinces Land Revenue Act, for party 
to file a civil suit within six months — Time spent in appeal 
from the order cannot be excluded under Section 14.)] 

[See (1928) AIR 1928 Bom 252 (267) : 62 Bom 477 : 110 Ind Cas 33, 

Mayieldal M.a7isukhhai v. Suryapur Mills Co. Jjtd, 

(1921) AIR 1921 Cal 525 (526) : 48 Gal 66 : 57 Ind Cas 992. Nagcn^ 
dra Nath Sen v. Sadhu Bam Mandal. 

(1864) 1864 Suth W R Gap 130 (130), Wooma Churn Mitier v. Ranee 
Mohamaya. (A summary proceeding for title and a subsequent 
suit for possession.) 

(1866) 6 Suth W K 32 (S'6)y Kishen Mohun Koond v. Muddiin Mohun 
Tewaree. 

(1868) 9 Suth W R 570 (570), Prodhan Copal Singh v. Bhnop Roy.} 

4. (1915) AIR 1915 All 369 (371) : 38 All 85 : 31 Ind Cas 899, Ram Ugrah v. 

Achraj Nath. 

6. (1918) AIR 1918 Cal 819 (820) ; 39 Ind Cas 865, Asivani Kumar Nag v, 

Madhu Sudan Pal Kundu. 

(1914) AIR 1914 Mad 656 (656) ; 23 Ind Cas 942, Bahavaraju Venkata 
Suhba Rao v, Y ennmul Mallu Dora. 

(1886) 12 Cal 258 (262), W. Sheriff v, Dino Nath Mookerjee. 

(1883) 9 Cal 255 (259) : 9 Ind App 82 : 12 Cal L R 129 : 4 Bar 363 : 6 Ind 
Jur 546 (P C), Hurra Pershad Roy v, Goital iJass Dull. 

(1878) 3 Cal 817 (823) : 2 Cal L R 450, Hurra Proshad Roy v. Goijal Das 
Dutt. 

(1866) 3 Suth W R 13 (13), J9a5oo Issureenund Dutt Jka v. Parhutty 
Churn Jha. (Subsequent suit for mesne profits.) 

[See (1864) 1 Suth W R 35 (36). Hossein Khan v. Dinnobundhoo 
Pundah. (Suit for proprietary title and suit for rent.)] 

6. (1916) AIR 1916 Oudh 166 (156) ; 36 Ind Oas 770, Dondoo Singh v. Shea 
Narain Singh. 
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4. A suit in Malabar founded on Jcanom right and a suit based on 

jenmi right/ 

5. Suit for rent against all defendants on a muchiliha jointly execu- 

ted by them and suits for rents against each defendant under a 
separate contract by each/ 

6. Separate suits for the recovery of specific portions of property 

in the hands of co-sharers and a suit for general partition as 
against all the co-sharers/ 

7. A proceeding before arbitrators based on an agreement to refer 

to arbitration, and a regular suit based on the rights of parties 
after setting aside the award/^ 

S, A suit to set aside an award and a suit on a promissory note 
executed in pursuance of the award/ ^ 

A suit was instituted for the second instalment on a bond under 
the impression that the first instalment was beyond limitation. 
The plaint was returned for presentation to the proper Court. 
The plaintiff in presenting the suit to the proper Court included 
the first instalment also. It was held that the second suit w^as 
not saved by the first suit so far as the first instalment was 
concerned. 

10. Where a decree-holder attaches a book-debt due to a judgment- 

debtor and purchases it himself in Court -auction, a subsequent 
suit by him to recover the book-debt is not on the same cause 
of action as the attachment. 

10a. Suit by mortgagee to recover mortgage money on the ground of 
deprivation of security by the wrongful act or default of the 
mortgagor and a suit by him, after the principal has become 
payable, for foreclosure or sale.^^^ 

11. An application under Order 9 Buie 2 of the Civil Procedure Code 

for restoration of a suit dismissed for the default of the plaintiff 
and a fresh suit under Order 9 Eule 4.^^ 

12. A suit for accounts against the defendant as a broker in respect 

of cotton transactions alone and a subsequent suit against him 

7. (1864-65) 2 Mad II C R 266 (267), Parakut Gutty v. Edapally 

Ghennen, 

8. (1872-78) 7 Mad H C R 242 (245), O. Lee Morris v. Chinnasauiy Ayyan* 

9. (1871) 8 Bom H C R A C 228 (233), Joitaram Bcchar v. Bai Gaiiga, 

(1888) 1888 Bom P J 285, Tukaram v, Naro, 

10. (1933) AIR 1933 Nag 130 (182) : 144 Ind Cas 948 : 29 Nag L R 272, Maha- 

raj Sai v. Kedar Nath. 

11. (1912) 17 Ind Cas 513 (515) (Mad), Kotha Krishnasivamy v. Sitaram Ghetty, 

12. (1888) 1888 Bom P J 349, Govind v. Balakrishna. 

13. (1919) AIR 1919 Mad 317 (319) : 42 Mad 037 : 60 Ind Cas 380, Baiigasamy 

Chetty V. Thaugarelu Ghctty. 

13a. (1901) 4 Oudh Cas 293 (295, 297), Sarju Prasad Singh v. Sripat Pfasad 
Singh. 

14. (1929) AIR 1929 Nag 219 (221) : 25 Nag L R 99 : 116 Ind Cas 509, Ohinta- 

man v. Kisan, 
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as a commission agent in respect of cotton and also of other Sisotion 14 
commodities and for certain dividends received by him on Ndteil 

behalf of the plaintifif.^^ 18 — 19 

13. Suit for money under an agreement and a subsequent suit for the 

same sum as on a settlement of accounts.^® 

14. A suit in a British Indian Court on a foreign judgment concern- 

ing a promissory note and a suit on the promissory note itself. 

19. “For the same relief’*— Sub-section 2. — The following Note 19 
are instances of cases in which the relief claimed in the application 
was held not to be the same as was claimed in the jjrior civil 
proceeding : 

1. The relief claimed in an application for execution of a decree is 

the realisation of the decretal amount and is different from 
the relief in an application for the preparation of a final decree, 
viz. to pass a decree which is capable of execution.^ 

2. A suit for injunction restraining the defendant from entering a 

piece of property on the ground that it belongs to the plaintiff 
under a Court-auction purchase and a subsequent application 
for the execution of the balance of the decree amount against 
the same property as belonging to the same defendant are for 
two different reliefs.'*^ 

3. The right to enforce a sale is not suspended on account of a suit 

to sot aside the sale, the reliefs being different.^ 

4. The relief for possession under a sale deed is different from a 

relief for damages or for a return of the purchase money in 
default of possession.^ 

5 . The relief of possession is different from a relief of declaration.'^ 

6. An application to obtain execution under a preliminary decree is 

not for the same relief as a subsequent ai^plication for a final 
decree in the suit.® 

15. (1933) A I R 1933 Bom 450 (452, 454) : 145 Ind Cas G30 : 58 Bom 200, Kar- 

so/idab' Dhiinjiboy v. Surajbhan HavirijpaL 
IG. (1880) 8 All 475 (478, 485) : 1886 All W N 233, Nanyu Lai v. Kaiidhai LaL 
[See (1893) 3 Mad L Jour 230 (Jour). (Criticai Note on 10 Mad 274, 

Saininadha v. Sa'inhan.)'] 

17, (1928) AIR 1928 Mad 1088 (1088) : 112 Ind Cas 139, liathina Theran v. 

Pakriaami/ Theran . 

Note 19 

1. (1929) AIR 1929 All 077 (079) : 118 Ind Cas 070, Maqlml Ahmo,d v. Pate- 

sliri Partah Narain Singh. 

[See (1926) 92 Ind Cas 299 (300) (Lab), Mohan Shigh v. Nathu MaL] 

2. (1928) AIR 1928 All 368 (371) : 50 All 070 : 115 Ind Cas 809, Mohsin 

Ba-'a Khan v. Haider Bakhsh. (The .suit was dismissed on the 
ground that the property did not form part of auction purchase.) 

3. (1806) 6 Suth W R 57 (57), Munnoo Beehee v. Nund Kishorc Ball. 

4. (1927) AIR 1927 Mad 278 (277) : 100 Ind Cas 40, P attar achariar v. 

Alamelumangaiammal. 

5. (1911) 11 Ind Cas 76 (77) : 1912 Pun Re No. 15, Saif-ud-din v. Hansraj. 

6. (1985) AIR 1935 P C 86 (87) : 165 Ind Cas 205 ; 02 Ind App 80 : 57 All 

242 (P C), Maqhul Aliinad v. Oyikar Pratap Narain Singh. 
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7. A suit and an application to restore a suit dismissed for default 
are not for the same relief.*^ 

8. An application by the judgment-debtor to have an ex parte decree 
set aside is not for the same relief as an application for execu- 
tion of the same decree.^ 

9. An application under Order 21 Rule 89 of the Civil Procedure 
Code is for a different relief from one claimable under Order 21 
Rule 90.*^ 

10. A revision from a judgment of a Small Cause Court is for a 
different relief from a revision from an infructuous prior appeal 
from a previous decree of the Small Cause Court in the same 
matter.^® 

Note 20 20. “In good faith.*’ — Section 2 sub-section 7 ante, provides 

that “ Nothing shall be deemed to be done in good faith which is 
not done with due care and attention. The General Clauses Act 
(X of 1897) in Section 3 defines ‘good faith' as follows: “A thing 
shall bo deemed to be done in ‘good faith’ where in fact it is done 
honestly, whether it is done negligently or not. ” Looking at these 
two definitions, the one given by the Limitation Act is stricter than 
the other. And inasmuch as the definition found in the General 
Clauses Act is not applicable where there is anything repugnant in 
the subject or context, the definition given in the Limitation Act 
alone is applicable to Section 14 of the Act.^ 

The Section cannot, therefore, help a party who is guilty of 
negligence, laches or inaction} 

(1935) AIR 1935 All 323 (327) : 153 Iiid Gas 1058, Muhammad Yunis v. 
Tilok Chand. (Gomi)romisc decree on a mortgage — Execution appli- 
cation dismissed for want of a final decree — Subsequent application 
for final decree.) 

7. (1886) 1886 Pun Re No. 63, Shvoji Ram v. Shea Chand liai. 

8. (1932) AIR 1932 All 601 (602) : 132 Ind Gas 692, Sukhnayidan Singh v, 

Mt. Ramdevi Kunwar. 

9. (1934) AIR 1934 Mad 593 (596) : 152 Ind Gas 519, Chidambaram Cheitiar 

V. Annamalai Ghetiiar. 

10. (1910) 8 Ind Gas 818 (318) : 1910 Pun Re No. 92, Behari Lai v. KaUi. 

Note 20 

1. (1912) 13 Ind Gas 260 (260) : 5 Sind L R 181, Manghayimal Lalchand v, 

B ernandrz, 

2. (1932) AIR 1932 Oudh 220 (221) : 138 Ind Gas 149, Jagmohan Tetoari v. 

Mahdeo Rrasad, (Filing an execution application in a wrong Oourt.) 
(1923) AIR 1923 Nag 241 (243) : 74 Ind Gas 317, Sheonarayan v. Ram- 
prasad. (Deliberate refusal to amend plaint, thus protracting prior 
proceedings.) 

(1930) A I R 1930 Pat 54 (58) : 8 Pat 851 : 122 Ind Gas 241, Narpat Singh 
V. Mahidhar Jha, 

(1911) 11 Ind Gas 338 (339) (Mad), Kakamani Rayappa v, Kotta Venkanna, 
(Omission to take .steps in pending execution petitions.) 

(1875) 7 N W P H C R 284 (287), iBahal Singh v. Qauri. (Gross negligence in 
framing suit, without ascertaining whether defendant was a major 
or minor and then impleading a person as guardian without ascertain- 
ing if the latter was legally constituted a guardian.) 

[See (1890) 8 0 P L R 134 (184), Krishna Lodhi v. Sheoram PateL] 
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There can be no hard and fast rule as to what amounts to good 
faith. It is a matter to be decided on the facts of each case,® It 
will, in almost every case, be more or less a question of degree and 
the same course of action, which on the part of a person within 
reach of skilled advice would indicate bad faith or want of diligence 
might be consistent with good faith in a mofussil community unfami- 
liar with the refinements of law.^ It w^ould be a fair working rule, 
however, to lay dowm that indulgence should be granted only where 
the error is one which might be committed by a reasonable and 
prudent man exercising due diligence and caution/"^ An error of 
judgment is quite a different thing from bad faith.^ There must be 
no pretended mistake intentionally made with a view of delaying 
proceedings or harassing the opposite party/ 

Honest doubt. — An honest doubt as to whether a suit lies in 
one Court or another is covered by the exi)res9ion *good faith,’ the 
test being one of honesty with due care and caution.® The mere fact 
that the question of jurisdiction is an arguable one does not negative 
good faith provided the party believed bona fide that the Court in 
which he instituted the proceedings had jurisdiction in the matter.® 
If in addition to this the Court in which the prior proceedings were 
pending also thought that they were in the proper Court, there can 
be no question of bad faith/® 

Wrong valuation of suit. — If the plaintiff gave a particular 
value to the suit property bona fide, but the Court on trial found the 

3. (1916) AIR 1916 Sind 82 (83) : 9 Sind L B 167 : 32 Ind Gas 616, Gchimal 

V, Ma^KKjer, Encumbered Estates, Sind. 

4. (1878) 3 Bom 182 (184), Sheth Kahandas Narandas v. Vahiahhai. 

5. (1916) A I R 1916 Oudh 139 (140) : 19 Oudb Gas 367 : 36 Ind Gas 702, 

Earn jag v. Bhagwan Dat. (Filing prior plaint on last day of limita- 
tion in a patently wrong Court.) 

0. (1928) 112 Ind Cas 715 (717) (All), Firm Baldeo Prasad Babu Bam v. Firm 
Ilaji All Mahomed Usman. 

7. (1893) 6 C P L R 85 (86), J agannatli Kewalrain v. Mt. Chandbi, 

8. (1982) A I K 1932 All 377 (378) : 138 Ind Cas 108, Mt. Bam Pati v, Phool 

Singh. (Subsequerit admission of want of jurisdiction and return of 
plaint by Court does not affect good faith.) 

(1918) A I R 1918 Cal 986 (987) : 46 Ind Cas 116, Bupa Thakurani v. 
Kuniudnath. {Bona fide construction of a notification as to Courts 
in which to present an appeal.) 

(1933) AIR 1933 Sind 317 (320) : 27 Sind L R 101 : 150 Ind Cas 279, 
Mt. Shamul v. Dost Mahomed Khan. 

(1909) 3 Ind Cas 79 (80) (All), Jadu Bai v. Ganesh Prasad. 

[See (1896) .23 Cal 526 (531), Balaram Bhramaratar Bay v. Sham 
Su ndcr Nare n dra.l 

9. (1933) AIR 1933 Lah 264 (264, 265) : 144 Ind Cas 184, Bhagivan Das v. 

Tikaya Bam. 

(1928) A I E 1928 Lah 13C (137) : IOC Ind Cas 812, Maula TJakhsh v. 

Udhani Singh. 

10. (1878) 3 Bom 182 (185), Sheth Kahandas Narain Das v. Dahiabhai. 

(1917) AIR 1917 All 122 (123) ;\40 Ind Cas 447, Ford d Macdonald Ltd. 
V. A, D. Mei/er. 

[5ee also (1896) 19 Mad 67 (69, 70), Barroto v. Javerchund Sett. 
(Prior execution petition.) 

(1896) 19 Mad 90 (&4), Svhbarau. Eayudu v. Yagana PantulVm 
(Enabling rule subsequently declared ultra v%re8.)\ 
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S^otiOB 14 value bo be diff^ent and returned the plaint for want of jurisdiction, 
Note 80 it ia a case, of gelid But knowingly undervaluing the subject, 

ma, ]tter of 4;h]6 suit to suit a wrong forum, or presenting a plaint to 
’ a ijvrong" Court when the plaint valuation patently took it out of its 

cognizance, is not consistent with good faith. 

Wrong choosing of forum. — If a plaintiff having a right to 
institute a suit in different Courts elects to sue in the Court in which 
the defendant was an officer in the hope of getting his money paid 
easily, there is nothing mala fide in his conduct. But where the 
plaintiff’, with a view to have an advantage over the defendant of 
another province, makes a false allegation of fact in the plaint in 
order to enable himself to sue in a place most convenient to himself, 
there is no good faith. The prosecution of a proceeding in a wrong 
forum owing to the hona fide mistake of the counsel is protected by 
the Section.^® But a legal adviser's mistake by itself is no test of 

ll. (1932) A 1 R 1932 Cal 504 (606) : 138 Ind Cas 349, Mahendra Nath Bagch% 

V. Tarak Chandra. 

(1933) AIR 1938 Lah 662 (653) : 146 Ind Cas 125, Mulchand v. Allah Yar 
Khan. (Opposite party and Court taking no objection at first; in 
course of triai, Judge taking point of valuation Huomotu and returning 
plaint.) 

(1914) AIR 1914 Oudh 282 (283) : 17 Oudh Cas 210 ; 25 Ind Cas 403, Ram 
Datial V, Sarju Prasad. (Under-valuatioii, not gross, deliberate, 
reckless or mala fidoy though plaintiff later admits value to be 
higher.) 

(1881)7 Cal 284 {287). Obhoy Churn Nundi v. Kritarthamoyi Dossee. 

(Court holding that there was over-valuation.) 

(1898) 1 Oudh Case 272 (276), M(. Pnlsha v. Mahadeo Pe/rshad. 

(1868) 1 Beng L R (S N) 12 (C), Chandi IMsi v. J ankiram. 

12. (1930) AIK 1930 Oudh 64 (65) : 125 Ind Cas 393 : 5 Luck 418, Mahomed 

N aeemiillah v. Ram. Pal. 

(1919) A I R 1919 Pat 345 (848, 349) : 53 Ind Cas 892, Sairak Bihi v. Qidah 
Kuar. 

(1912) 14 Ind Cas 86 (90) (Oudh), Jiukaiya Pyihi v, Mubarak Ali. (Pre- 
emption suit — l^rice in sale deed alleged bo he fraudulent and market 
value given in plaint deliberately understated.) 

13. (1919) AIR 1919 Oudh 378 (379) ; 51 Iiid Cas 590 : 22 Oudh Cas 39, Raya 

Sahu V. Imdad. Hzisain. 

(1916) AIR 1916 Oudh 139 (140) : 19 Oudh Cas 367 : 36 Ind Cas 702, Ram 
Jag V. B hag wan Dat. 

14. (1919) A I K 1919 Mad 845 (845) : 47 Ind Cas 624, Ramalingam Ayyar v. 

S, Subhicr. 

15. (1912) 14 Ind Cas 19 (23) (Lah), Sham Lai v. Baink Mai. 

[See however (1912) 14 lud Cas 86 (88) (Oudh), Rnkaiya v. Mubarak 
All. (Motive immaterial in considering good faith.)] 

16. (1927) AIR 1927 All 719 (719) : 101 Ind (Jas 750 : 49 All 565, Kishan Lai 

V. Tika, 

[,Se>e also (1921) AIR 1921 Bom 302 (303) : 45 Bom 607 ; 60 Ind Cas 
744, Datfairaya Siiaram v. Secretary of State. 

(1918) AIR 1918 Bom 228 (229) : 46 Ind Cas 14 : 4.2 Bom 295, Bai 
Neniathu v. Bai N emaiiillahu. (First review application to 
wrong Court — Second application to right Court — Muham- 
' madau female party.) 

(1933) AIR 1933 Lah 541 (641, 542) ; 14 Lah 206 : 149 Ind Cas 968, 
Ghulam Muhammad v. Usman. (A leading pleader’s advice 
on the authority of certain rulings.) 

(1933) AIR 1938 Oudh 281 (233) : 8 Luck 646 : 160 Ind Cas 633, 
Mahabir Singh v, Mt. Radha.] 
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hona fides. The mistake must be bona fide, i. e. legal adviser 
should have acted with due care and attentiom^^ J^onaf^de 
ignorance of facts determining correct jurisdiction is cowred by the 
Section.^^®* "vr " 

Error of lata, — Whether an error or mistake of law entitles 
£1 person to the benefit of this Section has been the subject of some 
difference of opinion. Some rulings incline to the view that as 
ignorance of law is no excuse it cannot be a ground of claim under the 
Section.^® On the other hand, it has been observed that though 
every one is supposed to know the law and the law is always certain, 
if that principle is to be strictly applied, then Section 14 of the Act 
would be useless.^® A bona fide mistake of law has, therefore, been 
held to be a sufficient ground for treating the proceedings to be in 
good faith.^^ Where the circumstances are such that the party 

17. (1933) AIR 1933 Lah 568 (569) : 144 lud Gas 6‘27, Uttarn Chand v. Vishan 

Das Bliagxoan Das. (The question of jurisdiction being beyond all 
doubt.) 

(1916) AIR 1915 Low Bur 145 (146) : 8 Low Bur Rul 146 : 27 Ind Gas 829, 
Mating Tun U v. Palaniappa Chetty. 

(1932) Ind Rul 1932 Lah 665 (665), Ghulata Mohamtnnd V. Usman. (A 
loading practitioner acting on the strength of certain decided cases of 
the High Court.) 

(1926) 93 Ind Cas 876 (877) (Lah), Lahhu Earn v. Muhammad Din. 

(1936) 164 Ind Cas 111 (114) : 62 Cal 510, Ghisulal Goticshilal v. Gutnbhir- 
mull Payidya. (Negligence of pleader and attorney in not obtaining 
leave required in law.) 

[See. also (1919) AIR 1919 Oudh 378 (379) : 22 Oudh Cas 39 : 51 
I]k 1 Cas 590, Ratn Sahu v. Inidad Husain.] 

17a. (1910) 6 Ind Cas 154 (157) (Cal), Basiruddin Mondal v. SonauUah Mojidal. 

(Petition to set aside er. parte docrc'.e — Later discovery that decree was 
made in Small Cause side — Security required by law furnished 
subsequently — Time excluded.) 

18. (1924) AIR 1924 Pat 716 (717) : 78 Ind Cas 482, She.o Dhari Ram v. 

Guptkeswar Idaihal'. (Ignorance of law is per se want of good faith, 
i. e. due care and attention.) 

(1888) 10 All 587 (597, 598) : 1888 All W N 258, Ramjiwan Mai v. Chand 
Mai. (Mahmood, J. — Section 14 refers only to hnna jide mi.stakes of 
fact and not of law — But this was obiter, the case dealing only with 
Section 5 — This was disapproved in 19 All 348 (F B).) 

(1889) 11 All 408 (414) ; 1888 All W N 111, Chajmal Das v. Jagadamha 
Prasad. (Obiter.) 

(1890) 12 All 461 (482, 483) : 1890 All W N 149 (F B), Bechi v. Ahsanullah. 
Khan. (Per Mahmood, 3. — Obiter.) 

19. (1889) 12 Mad 467 (471), Kullaifappa v. Lahshmipathi. (Per Kerman, .L) 

26. (1897) 19 All 348 (349, 351, 352) : 1897 All W N 80 (F B), Br^j Mohan Das 

V. Mannu Bibi. (Suit under Order 21 Rule 60, C. P. ('. — IMistake of 
law in supposing that jurisdiction was determined by value of property 
attached and not the value of the decree.) 

(1899) 26 Cal 414 (416, 417) : 3 Cal W N 233 (F B), Bishamhhnr Haidar v. 
Bonomali Haidar. 

(1921) AIR 1921 Oudh 100 (101) : 61 Ind Cas 203 : 24 Oudh Cas 137, 
Bahadur Khan v. Abhu Saheh. 

(1916) AIR 1916 Sind 82 (83) : 9 Sind L R 167 : 32 Ind Cas 616, Gelnnial 
V. Manager Encumbered' Estates, Sind. (Omission to give notice 
under Section 80, Civil Procedure Code, before suit, relying upon a 
ruling of the High Court that it is not necessary in injunction suits.) 

(1912) 13 Ind Cas 260 (261) : 6 Sind L R 181, Manghammal Lai Chand v.. 
Fernandez. (But a deliberate omission to give notice required^ 
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Seettonl* ought^o have ^own the law, there can be no bona mistake,®^ as 

note ao for^la mjple, \mere the party is a Deputy Oommissioner who has a 

for his legal adviser,^^ So also when the law 
cl^lrl|p^ Requires a proceeding to be instituted in a Court hut the 
party presents it to the Collector or a Revenue Officer, he cannot be 
credited with good faith.^^ Similarly, the prosecution of an execution 
petition wrongly in the Court of a Subordinate Judge by negligence 
while previous petitions were presented in the Court of a Munsif 
whose decree it was, cannot be deemed to be in good faith.^^ 

The prosecution of a wrong proceeding induced by a hona fide 
mistake is covered by the Section. An assignee of a mortgage decree 
passed in terms of a compromise applied, in execution, for the sale of 
properties other than the properties mortgaged which had been 
already sold under the decree in satisfaction of a portion of the 
decree amount. The judgment-debtor, objected that no personal 
decree under Order 34 Rule 6 of the Civil Procedure Code had been 
obtained and that as such the execution w^as not sustainable. The 

under Section 80, Civil Procedure Code to secure an advantage over 
the defendant is not in good faith.) 

(1936) AIR 1936 Rang 184 (186) : 162 Ind Cas 866, M. I\ L. Chettiyar 
Firm v. Vanappa Ghcitiar, (Especially where there is no clear 
indication in the law as to the proper procedure.) 

(1928) AIR 1928 Nag 227 (228) : 107 Ind Gas 910, Sadashiv Han v. 
Laxmaii Sao. (Suit wrongly filed in civil Court for apportionment 
of land revenue — The civil Courts had jurisdiction before the then 
new Laud Revenue Act.) 

(1909) 8 Ind Cas 79 (80) (All), Jadu Eai v. Ganesh Par shad. 

(1896) 20 Bom 133 (143), Ram Bavji J amhhekar v. P rahaladdas Suhkarn. 

(Error of law does not by itself negative hona jldes.) 

(1901) 28 Cal 238 (241) : 5 Cal W N 150, Sheik Jafar v. Karnalini Debi. 
(1889) 13 Mad 394 (395), Hall v. Venkatakrishna. 

(1882) 1882 All W N 69 (59), Seth Mul Ghnnd v. Seth Samir Mai. 
(Preferring an appeal from an adverse order under Section 73, Civil 
Procedure Code instead of a suit.) 

[See (1888) 10 All 524 (529, 530) : 1888 All W N 218, Jaglal v. Har 
Narain Singh. (Prior proceedings in Court without juris- 
diction in point of value of subject-matter — No hi)7ia Jldes.] 

21. (1911) 11 Ind Cas 880 (881) : 1912 Pun Re No. 22, Moti Singh v. Maghar. 

(Sufficient publication of a ruling that no appeal at all lay.) 

(1937) AIR 1937 Ail 833 (334) : 1G8 Ind Cas 936, Ahmad v. Eamchander. 

22. (1933) AIR 1933 Lah 58 (58) : 145 Ind Cas 245, Deputy Commissio7ier , 

Jhang v, Devi Ditta. 

[See also (1936) AIR 1936 Lah 857 (858) : 167 Ind Cas 501, Jhanda 
Ham Wadhava Ham v. Allah Yar, 

(1933) AIR 1933 Lah 689 (589) : 144 Ind Gas 690, Deputy Com^nis- 
sio7ier, Jhang v. Shankar Das Lachh77ian Das.] 

23. (1920) AIR 1920 Bom 130 (131) : 44 Bom 50 : 64 Ind Cas 670, Tipatt- 

gaeda v. Harnangarda. (Application to set aside sale on deposit under 
Order 21 Rule 89, Civil Procedure Code, made to Collector who held 
the .sale. ) 

(1899) 23 Bom 531 (535) : 1 Bom L R 33, Narayan v. Basulkhan. 
(Gov-ernment rules and decided cases (in Bombay) being clear that 
Collector has no power to entertain an application to set aside a sale 
by him in execution of decree under Civil Procedure Code.) 

(1878) 1878 Pun Re No. 52, Khana v, Hossein Khan.] 

24. (1927) AIR 1927 Pat 256 (266, 267) : 101 Ind Cas 674, Fazul Jamil v. 

Helaluddin, 
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first Court held in favour of the assignee decree-holder on the ground SBOtlOll 14 

that the decree being a compromise decree no personal decree' was Note 80 

necessary. On appeal the High Court, however, uphrfd the, jtidg- 
^ment-debtor’s objection and dismissed the execution. The assignee 
then made an application for a decree under Order 84 Ilule 6 and 
when the records were looked into in that connection, it was 
discovered that the assignor himself had obtained a decree under 
Order 34 Buie 6. The assignee then filed a second application for 
execution and the period between the date of the prior application 
for execution and the date of the discovery of the existence of the 
decree under Order 34 Buie 6 was deducted as being spent in good 
faith under a mistake of fact.^*’ A claim petition against an attach- 
ment of property was wrongly described by the claimant as falling 
under Order 21 Buie 58 of the Civil Procedure Code instead of 
Section 47. Misled by this mistake, the opposite party, the decree- 
holder, filed a claim suit in which it was held finally by the High 
Court that an appeal and not a suit lay from the original claim order. 

In the appeal subsequently filed, it was held that the prosecution of 
the claim suit and the appeals therein was in good faith. 

Suppose a person does not file a suit within one year from an 
adverse order made against him as provided in Order 21 Buie 63 or 
103 of the Civil Procedure Code, hut prefers an appeal or a revi- 
sion petition from the adverse order, not doing so under any mistake, 
can it be said that he is prosecuting tlie latter proceeding in good 
faith ? It has been lield in some cases'^ that the prosecution of such 
a proceeding is not in good faith because it is contrary to the clearly 
expressed provision of law and because also the High Court, in 
revision, is known not to interfere when another remedy is open. 

But this rule is not to bo rigidly enforced as good faith should be 
ascertained with reference to particular facts and circumstances of 
each case.^^ But the period during whicii tlie party was contem- 
plating revision cannot be deducted. See also Note 14 above. 

25. (1920) A I R 1920 Pat 4G2 (4135) : 58 Ind Ca.s 40, Kariuiu.lla Shah v. Mirza 

Molumn’d Haza. 

26. (1980) AIR 1930 Pat 807 (308) : 129 Ind Ca.s 660, J iuw.yi Ram Ram 

G hander v. Haian Jjal B hag at. 

27. (1980) AIR 1980 Bom 505 (506) ; 128 Ind Ciis 621, Naraifan Amhaji v, 

liari Ganesh. 

(1929) AIR 1929 Rang 297 (298): 7 Rang 466: 120 Ind Cas 280, 

iS. R. M. M. A. B irni v. Maung Ra Saung. 

(4915) A I R 1915 Low Bur 145 (146) : 8 Low Bur Rul 146 : 27 Ind Cas 829 
Mg. Tun U v. Y. }\ S. J*. L. PaUmiappa Ohettij. 

(1864) 1864 Suth W R (Gap) 371 (378), Rafndas Baboo v. R. W atson d Go, 

(1868) 3 Agra 39 (39), iPuiteh Ram v. Manohur hall. (Appeal.) 

(1916) AIR 1915 Mad 405 (407) : 26 Ind Cas 219 : 39 Mad 62, Baizyiath 
Lala V. Ramadass Doss. (Adverse order under Section 73, Civil 
Procedure Code for rateable distribution — Revision instead of filing 
suit.) 

28. (1931) AIR 1931 Nag 17 (19) : 27 Nag L K 251 : 130 Ind Cas 145, Lax-man 

Das V. Ghunmtal , (The party may have reasonable grounds for 
believing that he would succet*d in revision.) 

29. (1931) AIR 1931 Nag 17 (19); 27 Nag L R 251: 130 Ind Cas 145, 

Laxnian Das v. GhunniW. (Explanation I must be adhered to.) 
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"^bere there is no clear indication in the law as to the proper 
prpce^urp, a party taking a proceeding believed to be open to him 
cannot he^flaid to be wanting in good faith.*'*^ 

The fact that the Court considered the prior proceeding as 
misconceived cannot, by itself, negative good faith where the party 
acting on legal advice hona fide believed that the action was 
sustainable.^^ Where two Courts concur in decreeing a plaintifl's 
claim, it is difficult to hold that the claim is not hona fide although 
the final Court of appeal dismissed it.^^ But a clearly unneees. 
sary and unsustainable action is not taken into account. The 
plaintiffs sued for possession alone and obtained a decree. They, 
subsequently, sued for mesne profits and claimed to deduct the period 
occupiejd by a proceeding carried on by them for mesne profits by 
way of restitution under the former decree. The application for 
restitution wuis held not to be in good faith, the former suit and 
decree being only for possession. 

The prosecution of an application to sue in forma paziperis made 
mala fide as to pauperism cannot entitle the party to the benefit 
of Section 14.*^^ 

30. (193G) AIR I93G Rang 184 (186) : 162 Ind Gas 805, M, P. L. Chettiar 

.Pir7n V, Vanap'pa Gkettiar . (An order under Order 21 Rule 29, Civil 
Procedure Code, by transferee Court staying execution of the decree— 
Whether an appeal lies in respect of such an order is not clearly 
indicated in the Civil Procedure Code.) 

31. (1933) AIR 1933 Mad 197 (200) : 140 Ind Cas 270, Narasimhacharyulu 

V. Appa Pao. (Application in the executing Court under Section 47, 
Civil I^rocedure Code, by a defendant that the decree is not binding on 
him for fraud of guardian ad litem and resisting attachment in 
execution of that decree.) 

(1913) 20 Ind Oas 3 (G, 7) (Lab), Mt. liusaina v. Mt. Sahib Nur. (Opinion 
of one of the leading counsel in the', province.) 

[See (1907) 29 All 638 (640) : 1907 All W N 219 : 4 All L Jour 515, 
Anjo-ra K untear v. Bahu. (Case of an appeal.) 

(1866) 3 Suth W R 101 (102), Shah Kara^nut Bossein v. Golab 
Koonvmr. (Form of suit erroneous — Time excluded.)] 

32. (1925) AIR 1925 Cal 45G (460) : 86 Ind Cas 130, Dina Nath v. Jadu Nath, 
(1921) AIR 1921 Sind 13 (15) : 15 Sind L R 11 : 62 Ind Cas 507, Ibrahim 

V. GhuLam tlnssaiji. 

[See also (1935) AIR 1935 Pat 82 (88) : 163 Ind Cas 156, Brijlal 
Geinka v. Janendra Narain. 

(1880) 2 All 792 (797) : 7 Ind App 167 : 6 Cal L R 561 : 4 Sar 157 ; 

4 Ind Jur 426 ; 3 Suther 761 (P C), B iralal v. Badri Dan.'] 

83. (1887) 1887 All W N 198 (198), Madho Rai v. Raj Kah Kuar. (Instead of 
executing a decree already obtained, the plaintiff filed a fresh suit 
the same cause of action and after its dismissal applied for execution 
of the former decree. The second suit is not in good faith.) 

(1922) AIR 1922 Mad 417 (418) ; 70 Ind Cas 743, Ganapafhi Mudaliar 
V. Krishnarnachari. (The time taken up in prosecuting a wholly 
misconceived proceeding by way of a suit cannot be deducted.) 

(1932) AIR 1932 Cal 171 (174) : 144 Ind Cas 561, Secretary of State v. 
Hindnntan Co-<)perative Insurance Soewiy Ltd. (Application, for 
review, by the Secretary of State after the termination ot a clearly 
unsustainable appeal to the Privy Council.) 

34. (1936) AIR 1935 Mad 731 (733) : 156 Ind Cas 640, Siddalingana Oowd v. 

Bhimana Gowd, 

35. (1929) AIR 1929 Nag 268 (269) ; 118 Ind Cas 687, Jagannaih Puri v, 

Nathoo. (Payment of court-fee after limitation.) 
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21. ‘‘Good faith,” whether a question of fact. — Whether Section 14 

a person has acted in good faith is a question of fact.^ But whether Notes ^ 

an inference of good faith is reason^^ble or is warranted by the facts 21 — 22 

proved is a question of law.^ 

22. “Which, from defect of jurisdiction, .... is unable to Note 22 
entertain it.” — In order that this Section may apply, it is 

essential that the Court in which the prior civil proceeding was 
prosecuted must have been unable to entertain it for the reasons 
specified^ namely defect of jurisdiction or other cause of a like 
7 iaturey"*‘ It is not sufficient to show merely that there were 
prior proceedings and that they went against the plaintiff. The 
words “defect of jurisdiction or other cause of a like nature’' indi- 
cate that the ground of dismissal of the prior proceedings must be 
one in the nature of a ground. The benefit of the 

Section cannot, therefore, be had in cases whore the prior proceed- 
ings were dismissed on merits^^ or on the ground that the action 

(1928) AIR 1928 Nag 296 (297) : 112 Ind Gas 875, Model Mills Ltd., 

Nagpur v. Kurban Hussain, (Do.) 

(1907) 9 Bom L R 204 (207), Keshavlal v. Mayahhai. 

Note 21 

1. (1932) A I U 1932 Lah 531 (532) : 138 Iiid Cas 646 ; 14 Lah 106, Kala 

Singh V. Gchna Singh. 

(1927) AIR 1927 Lah 909 (910) : 102 Ind Gas G28, Oangaram Bishen T.)as 
V. Han Ha il Ham Lai. 

(1915) AIR 1915 Lah 459 (4G0) : 28 Ind Gas 347, Hadha Kishen v. Ladha 
M aURam C hand. . 

(1921) AIR 1921 Sind 13 (15) : 62 Ind Gas 507 : 15 Sind L R 11, Ibrahim 
V. Ghulam Hussain. 

(1926) AIR 1926 Mad 178 (179) : 92 Ind Gas 373, Sinna Karuppan v. 

MuUnah Ghetiiar, (Duo diligence a question of fact.) 

(1981) AIR 1931 Mad 632 (634) : 181 Ind Gas 461, Napu v. San Bihi. 

2. (1927) AIR 1927 Pat 256 (256) ; 101 Ind Gas 674, FaHul Jamil v. I/elaL 

uddin, 

(1916) AIR 1916 Oudh 139 (140) : 36 Ind Oas 702 : 19 Oudh Cas 367, Bam 
Jag V. Bhagwan Bat. (Per Stuart, A. J. 0.) 

Note 22 

la. (1930) AIR 1930 Bom 505 (506) : 128 lud Oas 621, Narayan Amhaji v. 

Hari Ganesh. 

(1928) AIR 1928 Bom 252 (257, 259) : 52 Bum 477 : 110 Ind Gas 33, 

Maneklal Mansu/c-thhai v. Surgapur Mills Co. Ltd. 

(1916) A I R 1916 Liii 234 (236) : 32 Ind Gas 497 : 1916 Pun Re No. 41 
Kalu V. Mehru Mai. 

(1925) AIR 1925 Mad 464 (465) : 86 Ind Oas 13, Mailayya v. Narayana^ 
gajapathirajii. 

lb. (1930) AIR 1930 Bom 505 (506) : 128 Ind Oas 621, Narayan Amhaji v. 

Hari Ganesh. 

l c. (l928) AIR 1928 Bom 323 (326, 328) : 113 Ind Gas 515, Hari v. Krishnaji. 

(1924) AIR 1924 Bom 39 (40) : 76 Ind Gas 557, Somshikharsioavii v. 

S'livappa. 

(1924) A 1 R 1924 Cal 419 (420) : 74 Ind Gas 279, Rajani Bandhu v. Kali 
Frasanna. (On merits.) 

(1927) AIR 1927 Lah 186 (186) : 101 Ind Gas 254. Abbas AH v. Ytisaf . AH 
(Merits.) 

(1927) AIR 1927 Lah 785 (786) : 104 Ind Gas 726, Mt. Sat Bkirai Khurd 
V. Ahmad. (Merits.) 



Seotion 14 
Note 22 


564 Bona fide proceeding in court without jurisdiction 

was misconceived.^ 

Grounds of dismissal such as the following are not covered by 
the Section : 

1. That the suit is not sustainable on a construction of a decree.*^ 

2. That the alleged fraud is not proved.^ 

(1916) A I R 1910 Mad 57 (59) : 28 lud Gas 290 : 38 Mad 260 : 28 Mad li 
Jour 347, Kaliba MavuLija v. Saraji Bivi Saila. (Disallowed as a 
matter of law.) 

(1929) AIR 1929 Pat 694 (097) : 9 Pat 385 : 122 Ind Gas 817 (F B), 
Mahahir Praaad v. Bhupal Jlarn. 

(1920) AIR 1920 Pat 504 (500) : 58 Ind Gas 434 : 5 Pat D Jour 097, 
Thakur J agdeshuHir Datjal Singh v. Bhagdi Maht'm. 

(1931) AIR 1931 Nag 47 (48) :* 130 Ind Gas 157, Kri&hna v. Sitaram, 

(1924) AIR 1924 Rang 123 (123) : 1 Rang 402 : 76 Ind Gas 639, U. G. 
Ifonsdn V- Asha Bihi. 

(1912) 17 Ind Gas 513 (515) (Mad), Chola Krishnasiramy Ghettif v. Sitaratn 
O kvttij, 

(1905) 32 Cal 118 (121), G. S. Hays v. Padmanand Singh. (Relief not 
granted in prior suit by inadvertauce or by not being pressed.) 

(1900) 23 Mad 583 (590), Commercial Bank of India v. AUaraoddecn 
Sainh. (Suit dismissed because no cause of action established.) 

(1905) 28 Mad 338 (34.1, 342), Narar/anan Cketty v. Kannammai AcA>i. 
(1878-80) 2 Mad 407 (413) : 5 Ind Jur 188, Parry d Co. v. Ap 2 nisam// Pillai. 
(1900) 4 Cal W N 75 (75) (Notes), Sm. M atungini v. Surja Kumar Pal. 
(1805) 2 Suth W K 9 (10), Nund Doolal Sirkar v. Dirarkanath Bisiras. 
(1865) 3 Suth W K 13 (13), I.H.mreenund Dutt J ha v. Parlmtty C’rur7i Jha. 
(1868) 9 Suth W R 455 (455). Oodoy Monce Dahee v. Bi&hnnath Dutt. 

(1874) 22 Suth W R 162 (163), liughoonafk Pershad v. Surjo Pcrshad 
Singh, 

(1898) 1898 Pun Re No. 34, liajah cf Faridkote v. Sardar Gurdaijal 
Singh. (Suit on a foreign judgment which is a mere nudity.) 

[See also (1933) A I R 1933 Nag 130 (132) : 144 Ind Gas 948 : 29 Nag 
Ij R 272, Maharaj Sai v. Kedar Nath. (Merits.) 

(1865) 2 Suth W R Misc 1 (1), Kalee Chnnder Chowdhury v. liutiun 
( io'pa I B had 00 rec.'] 

[See (1870-71) 5 Mad H C K 93 (97), Krisf^iayya v, Bajahlakshmi 
V enkamma Ban. 

(1883) 13 ('al Xj R 214 (216), II afizun^iessa Khahm \. Bhyruh 
(Jhunder Bas. (Set-ofI claimed in a prior suit dismissed as 
unsustainable in law.) 

(1867) 7 Suth W R 160 (160), Dh iui Monee Ghmvdrahi v, Brindahmi 
Ghunder Sircar Ghowdhry. (Though the dismissal may be 
erroneous,)] 

1. (1930) AIR 1930 Lah 211 (212) : 120 Ind Gas 70, Amar Nalh v. Mt. Pialli. 
(1922) A I R 1922 Mad 417 (420) ; 70 Ind Gas 748, Ganapathi Mndaliar 

V. Krislmamarhari. (Misconception — Prior proceedings being by 
way of suit where remedy lay only in execution under Section 47, Civil 
Procedure Code.) 

(1900) 23 Mad 621 (625), Mnrugesa Mndaliar v. J attar am Davy. (Suit 
misconceived — Claim to recover specific property instead of for value 
of goods.) 

(1872) 17 Suth W R 266 (267), ImcJunan Pai'sliad v. Nimhoo Pershad. 
(Action misconceived.) 

also (1919) AIR 1919 Lah 23 (23): 1919 Pun Re No. 89 : 52 Ind 
Gas 561, Nazimkhaji v. Ala^nkhan. (Plea of an award in bar of 
suit in prior proceeding held to l>e not open — But only a suit.)] 

2. (1928) A 1 R 1928 Bom 323 (326) : 113 Ind Gas 515, Hari Janardhan v. 

Krishna ji Balkrishna. 

3. (1924) AIR 1924 Bom 39 (40) ; 76 Ind Gas 557, Somshikharswarui v. 

Shirappa Mallappa. 
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3. A suit was filed for money in the Union Court of Bahar which 
passed the following order : ‘'it being desirable that there should 
bo a i)roper trial conducted by persons versed in law of the 
question regarding the document filed by the plaintiffs and 
regarding the question of the rate of interest, this Court orders 
that the suit be conducted in the proper Court/’ This order by 
a Court having jurisdiction does not amount to want of jurisdic- 
tion or a cause of a like nature.** 

4. That the claim in the ])rior proceedings was premature.'* 

5. That a finding under Order 21 Kule 2 of the Civil Procedure 
Code that the allegation of discharge of a decree sought to be 
executed is not true.** 

6. That the plaintiffs not being the nearest reversioners were not 
entitled to sue.^ 

7. In an apxdication for transfer of a decree, that it was barred by 
limitation and that it was not shown that the judgment-debtor 
had no property within the local limits of the Court which 
passed the decree,^ 

7a. In an apidication for execution, that it was not in accordance 
with law.^'* 

8. That the plaintiff was negligent.® 

9. That the suit disclosed no cause of action.*® 

23^ “Jurisdiction. ” — A defect of jurisdiction may be territorial* 
or in relation to the subject-matter.^ 


Section ii 
Notes 
22—23 


Note 23 


4. (1928) A 1 K 1928 Cal 40 (47) : 106 Ind Gas 324, Bononia'i Gape v. Fakir 

Oil and. 

5. (1919) A I R 1919 Cal 381 (382) : 40 Cal 870 : 51 Ind Gas 922, Dirarka v. 

Atul Ghandra. 

0. (1917) A I K 1917 Cal 400 (460) : 32 Ind Cas 931, Karhc Chandra v. Nila^ 

ma7ii Mo 71 dal. 

7. (1930) AIR 1930 Lah 211 (212) : 121 Ind Cns. 70. Aniar Nath v. ML Ratli. 

8. (1918) AIR 1918 Mad 23 (24) : 45 Ind Cas 400, Vidhya Thiriha Siraiiiigal 

V. V r7ik at ara}na Iyer, 

Sll.( 1908) 1908 Pun L R No. 125 (p. 381), (Iniiya Rarn v. Mt. Dnrgi. 

(1937) AIR 1937 Mad 700 (702), Appaji CLietty v. Gorindnsamy ReddA. 
(Execution petition filed neither by party nor by dul}' authorized vatdl 
— Application not being in accordanci3 with law under Article 182 (5) 
held did not save liinitation.) 

9. (1931) A I R 1931 Nag 109 (110) : 121 Ind Cas 55, Baiirain v. Supadam. 

10. (1888) 1888 Pun Re No. 19, Ratn Chand v. Shadi Ra7>i. (Suit on dis- 
honoured Innidi—Iio allegation in the plaint of presentinent and 
dishonour.) 

Note 23 

1. (1920) AIR 1920 Mad 813 (815) : 95 Ind Cas 587, I'anchapakc^a Iyer v. 

Natesa Pa i tar. 

(1980) 5 Bom 48 (60) : 7 lud App 181 : 4 Sar 173 : 3 Slither 778 ; 3 Sliome 
L R 217 : 4 Ind Jur 472 : 7 Cal LK 320 (PC): Bukshvtan Dada 
Naik V. Ranicha 7 idra Dada Naik. (No jurisdiction over the place in 
which the land in suit was situate.) 

(1871) 15 Suth W R 09 (69), Banee Madhuh Lahoree v. Bipro Dass iMy. 

2^. (1878-79) 3 Bom 223 (226), Puiali Mchati v. Talja. (Non-production of 
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SdOtiOll 14 The want of jurisdiction may arise after the institution of the 

Note 23 proceeding, as for instance, where by a later ruling of a competent 

Court the jurisdiction is taken away.^ 

^‘Defect of jurisdiction" means a defect of jurisdiction peculiar 
to the Court in which the proceedings were taken, and does not 
cover such mistakes as the presentation and prosecution of an appeal 
which does not lie at all to any Court. ^ A defect of jurisdiction is 
due to the jorovisions of the law itself and not due to the laches of 
parties.^ 

The word ^'jurisdiction" occurring in Section 14 of the Act has 
been interpreted liberally.® In a case where an execution application 
for sale of properties not included in the mortgage was dismissed on 
the ground that no decree under Order 34 Buie 6 of the Civil 
Procedure Code had been obtained, the Patna High Court^ held that 
as the executing Court would be acting without jurisdiction if exe- 
cution "were ordered in the absence of such a decree, the dismissal 
was on account of defect of jurisdiction. 

Where a Court has no %)oioer to make an order, it does not mean 
that it has no jurisdiction in the matter.*^ 

certijQcafce of Collector under Section 0, Pensions Act, which gives 
jurisdiction to Court.) 

(1881) 1884 Pun Re No. 59, Dharam, Das v. Eshri Dershad. (Summary 
proceedings to enforce an award — Award being indefinite was incapable 
of being dealt with in summary proceedings.) 

(1889) 1889 Pun Re No. 07, Niadar Mai v. Shankar Das. (Do.) 

(1911) 9 Ind Cas G42 (042) (Mad), (royisrtfy Narainsainmi ‘Naidu v. Tallan- 
raju V rucatasuhraiiudu. (Revenue Court having no jurisdiction to 
entertain a suit for kattuhadi against an inamdar in Madras.) 

(1907) 34 Cal 019 (027) : 11 Cal W N 649 : 5 Cal L Jour 405 : 2 Mad L Tim 
406, ha^itesh irar Singh v. Hamvslnrar Srnyh. (Leave granted by 
Registrar of High Court — I^eavc invalid as being not of the proper 
authority as required by Clause 12, Letters Patent, Calcutta.) 

(1870) 12 Suth VV R 45 (40) : 3 Beng L R A C 233, M.nhun Chunder v. 
A^ce/in (Jazre. ({Suit against a dead person — No jurisdiction.) 

3. (1922) AIR 1922 All 74 (70) : 44 AM 290 : 00 Ind Cas 214, J‘arhati v. 

Rajah. Shiiam- Hihh. (Kent decree-holder under Agra Tenancy Act 
.suing iu civil Court to .set aside alienation by insolvent tenant — Later 
decision negativing right of civil suit.) 

[N'cc al.so (1890) 19 Mad 90 (94, 95), Suhharau Naidu v. Yagana 
Fant-ulu. (Suit in Madras Presidency Small Cause Court — 
Defendant out.sido juri.sdiction — Leave of Registrar obtained 
under Rules for filing suit— Subsequently the Rule declared 
^llira rirrs and leave of Court made necessary.)] 

4. (1911) 11 Ind Cas 880 (881) : 1912 Pun Re No. 22, Mati Singh v. Maghar. 

[jScc also (1893) 1893 Pun Re No. 45, Sultan v. Ala Buhlish.'] 

6. (1886) 10 Bom 604 (609), Bai Jamna v, Bai Ichha. 

6. (1933) AIR 1933 Mad 197 (199) : 140 Ind Cas 270, Narasinihacharyulu v. 

Sahknadri Ayya Jiao. (Per Sundaram Che.tty, J.) 

7. (1920) AIR 1920 Pat 462 (463) : 58 Ind Cas 40, Kariniullah Shah v. 

Muhammad Baza. 

5. (1808) 9 Suth W R 402 (412, 413) : Beng L R Supp Vol 985, Hurra Ghundor 

Boy Ohowdkury w. Sooradhonyiee Dehia, (Di.smissal of an applu'a- 
tio7i for mesne profits on the ground that the decree does nob grant it 
is not for want of jurisdiction.) 

(1870) 25 Suth W R 540 (641), Perhlad Sein v. Gtinness Lall Teioary, 

[See However (1926) AIR 1925 Cal 1258 (1260) : 89 Ind Cas 744, 
Kayem Bisioas v. Bahadur Khan.'] 
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24. ‘‘Other cause of a like nature.” — In construing these 
Avords it has been observed in some cases^ that if there was an 
inability in the Court to entertain the former suit produced by any 
cause not connected in any way with want of good faith or due 
diligence in the plaintiff, that cause is of a like nature to defect of 
jurisdiction. Adopting this view the following were held not to be 
causes of a like nature : 

1. Misjoinder or nonjoinder of parties.^ 

2. A wrong party suing,^ 

3. Plaintiff s inability to produce a registered certificate of sale 

with the suit.^ 

4. “Non. suit’' of plaintiff for neglect to state the boundaries of 

property.^ 

5. Neglect or laches of xdaintiff in stating or prosecuting his 

case.® 

6. Want of notice Required by Section 80 of the Civil 

Procedure Code.^ 

7. Dismissal of prior suit for default.® 

8. Dismissal of an application for want of a necessary affidavit.® 

But a liberal construction of these words has been also favoured^® 
and it has been observed that a cause of a like nature need not be 
always one which the plaintiff could have avoided, because it is 
equally in the plaintiff's own power to avoid suing in a Court without 
jurisdiction.^^ In other words, given good faith and due diligence, a 

Note 24 

1. (1900) 22 All 248 (258) : 1900 All W N G4 (F B), Mathura Singh v. Bha^ 

'Irani Singh. (Sfcrachey, C. J.) 

(1912) 14 Ixid Cas 487 (438) : 6 Low Bur Rul 43, Po Nyu7i v. Muthu 
K ar a ; ) pa n O k e I hi. 

(1875) 7 N W P H C H 284 (287), Bahai Smgh v. ML Gauri. 

(1872) 17 Sutli W R 2GG (207, 269), Luchmun Perahad v. Nhnhoo Pershad. 

2. (1908) 35 Oal 728 (734, 735, 730) : 12 Cal W N 473, India PuhhsJwrs Ltd. 

V. Aldridge. (Misjoinder of parties and causes of action.) 

(1890) 12 All 207 (209) : 1890 All W N 76, Jema v. Ahmad AH Khan. 
(Nonjoinder of joint creditors.) 

3. (1881) 7 Cal 367 (369), Pajendro Kishare Singh v. Biilahy Mahton. 

(Manager of plain till suing instead of plaiutilT liimsolf.) 

4. (1886) 10 Bom 604 (609), Bai J anina v. Bai Ichha. 

5. (1866) 6 Suth W R 184 (185, 180) ; Beiig L R Snpp A"ol. 553 (F B), 

Gh under Madhuh C iiuclerhiitty v. Uam Gooviar Choudhri/. 

6. (1898) 1898 Pun Re No. 34, Raja nf Paridloie v, Sardar (lurdaiial Singh. 

(Neglect or laches of plaintiff in stating or prosecuting his case.) 

7. (1912) 13 Ind (8is 260 (261) : 5 Sind L R 181, Manghannnal v. V. Periian. 

dez. (Plaintiff’s own laches and deliberate disregard of the law ia 
respect to notice required by Section 80, C. P. 0.) 

8. (1929) AIR 1929 Nag 219 (221) : 26 Nag L K 99 : 116 Ind Gas 509, 

Ohinlainan v. Kiaan. 

9. (1924) AIR 1924 Pat 40 (41) : 79 Ind Cas 696, Akhaj Khalifa v. Eamlal 

Marwari. (It is not defect of jurisdiction.) 

10. (1919) A I R 1919 Mad 1071 (1074) : 41 Mad 701 : 46 Ind Cas 265, Kannu- 

saniy Pillai v. Jagathambal. 

11. (1S86) 10 Cal 86 (88) ; 13 Cal L R 218, J)ro Prasad Singh v. Prrtah Kocree. 

(A case of misjoiudor of causes of acMou under the Act of 1871.) 


Section 14 
Note 24 



SfictioB 14i 
Note 24 


568 Bona fide proceeding in court without jurisdiction 

cause is not prevented from being of a like nature to defect of juris. 
dictipn merely because it was in the plaintiff’s own power to avoids 
or the dismissal resulted from his own act or from a bona fide mistake 
. of law or procedure. The test accordingly appears to be whether, 
like jurisdiction, the cause in question led to the inability of the 
Court to entertain the suit, good faith and diligence being granted. 

In the following instances tlie causes were lield to be of a like 
nature to defect of jurisdiction : 

1. The present plaintiff having claimed the relief in the prior suit 

in a wrong capacity.*^ 

2. Prior proceedings being barred by the existence of an unvacated 

previous order on the matter.^** 

3. When the plaintiff s had applied to continue a suit begun by 

another but their application was dismissed on the ground that 
it was one which the Court was not competent to entertain, 
they instituted an independent suit by themselves. 

4. Failure to obtain sanction necessary to try a suit relating partly 

to property outside jurisdiction.^^ 

5. Decree in a suit being vacated on the ground of noiuservice of 

summons. 

6. Want of power of attorney in favour of a mother who sued on 

behalf of her sons.^'"* 

This divergence of view on the construction of the words 
'a cause of a like nature’ has led to divergent decisions in almost 
identical circumstances. Where in a suit for a mere declaration the 

12. (1900) 22 All 248 (255) ; 1900 All W N (34 (F B), Mathura Singh v. Bha- 

want Singh. (Per Strachoy, 0. J.) 

(1912) 14 IikI (’as 437 (438) : G Bow Bur Rnl 43, Jh> N nuji v. Muthu^ 
kara[)po>n Ciettg. { Quo partner of a firm suing on a promissory 
note executed in favour of all the partners without au oudorsemtuit in 
his favour by the other partners who were alleged to have sold thoir 
interests to plaintiff — Jlelil, this w'as too obscure and legal a point for 
the party.) 

(1935) A I R 1935 Lah 73G (737) : 15G Ind Gas 378, Lorind 
Ckand Barmanand d: Sons v. Bahadtir Khan. ('Act of 
insolvency' hold to be too technical an expression for the 
party.)] 

13. (1916) A I R 1916 P C 96 (101) : 43 Cal 660 ; 33 Ind Cas 452 (P C). Sm. 

Nrih’amoni Dassi v. Lakhan Chandra Sen. (Defendants claimijig 
a relief without getting themselves transferred as plaintiff and claim 
being therefore disalloward.) 

14. (1928) AIK 1928 All 10 (11) : 108 Ind Cas 134, KanJiaiiia Lai v. Suraj 

Karan. 

15. (1919) AIR 1919 Mad 572 (573) : 52 Ind Cas 465, ArunacKallam Pillai 

V. Ve Haifa Pilla'i. 

16. (1874) 6 N W P H C R 225 (231), Stewart Skinner v. Wdluim. Orde. 

17. (1872) 17 Suth W R 518 (518, 520), Nobo Ooomar G kuckerhiUf g v. Koy- 

lashch iinder Baniore. 

[Sec however (1873) 1873 Pun Re No. 17, Latin Mull v. Shahsada 
Mahomed.^ 

18. (1676) 1875 Pun Rc No. 69, Sirdar Bakshish Singh y. Futteh Singh. 

(Court’s inability to try the suit on merits in the absence of power 
of attorney is a cause of a like nature.) 
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consequential relief of possession was not asked for and the suit was 
dismissed under Section 42 of the Specific Relief Act, the Madras 
High Court has held that the Court being deprived of its discretion 
of granting a declaratory decree in such a case, the cause is in the 
nature of a defect of jurisdiction. The same Court luis also held 
that the inability of a Court to decide on the lawfulness of the plain- 
tiff’s claim owing to his wrongly framing his action involves a cause 
of a like nature.^^ The Patna High Court^^ has similarly held that 
where a decree- holder joined in his execution petition a relief 
which was not in conformity with the decree, the case is analogous- 
to misjoinder of causes of action and the cause in question was in 
the nature of defect of jurisdiction. The Rangoon High Court has 
on the other hand held that the mistake of a party with regard to- 
the relief he seeks arises out of the incompetence of his advisers and 
that as such it is not a cause of a like nature. Again, wliere a person 
proceeded by way of a suit instead of making an application for his 
remedy, the Bombay High Court^'^ held that such an error of law 
was a cause of a like nature. But the Madras High Court"'* has 
held that the failure of tlie plaintiff in the prosecution of his 
claim by a suit cannot be attributed to anything connoc^ted with the 
jurisdiction of the Court. In a Nagpur case an application under 
Section 144, Civil Procedure Code, was made instead of a suit being 
instituted for money wrongly i)aid. It was held that the time of 
the proceeding of the application ought to be excluded, In a 
recent case"'^^^ where an appeal was filed (in a case under S. 47, Civil 
Procedure Code) as being the proper remedy under the decisions 
then prevailing, but it was subsequently held that a suit under 
Order 21 Rule 63 was the proper rotnedy, an<l thereupon a suit was 
filed, it was held by the Madras High Court that the failure of the 
appeal was due to a ‘ cause of a like nature. ” 

Defect of jurisdiction or a cause of a like nature must bo sucli that 
it has prevented the Court from t’ntvrtainivg the suit. It has no 

19. (1926) AIK 1926 Mad 1081 (1082) : 98 Jnd Ca.s 11, Vcnhamina v. 

P. Parthasarathy (& Prathers. 

20. (1928) A I K 1928 Mad 847 (849) : 78 lad Cas 189, Knn/ii Kutliali v, 

Kunhaniniad. 

21. (1924) A I R 1924 Pat 471 (478) ; 8 Pat 42 : 75 Thd Cas 812, Kishorc Mai v. 

Jaydish Js araxn Simjh. (Tt is aualogons to iiiisjoindi'i' of causes of 
action.) 

22. (1984) AIK 1984 Kang 158 (158) : 152 Ind Cas 415, Manng Pu v. U Paing. 
28. (1920) A 1 K 1920 Bcin 208 (209) : 44 Pom 97 ; 55 Ind Cas 967, Canpat 

Rao V. A Hand- Ran. (Su it for refund of cxeo.ss amount rceovcied by 
defendant in prior execution against plaintiff dismissed as not being 
maintainable. A subsequent ext^culion petition filed on the execution 
side.) 

(1920) AIR 1920 Bom 851 (852) : 57 Ind (’as 551, Ihrahim liarvn Jaffer 
V. Jusaf Hussain JaJJ'rr. (Prior siiil to set aside c.r parte decree not 
lying — Subsequent application under Crdcr 9 Rule 18 — ( Jliiter.) 

24. (1922) AIR 1922 Mad 417 (420)- : 70 Ind Cas 743, Ganapathy Mudaliar 
V. Krishnainaohan. 

24a. (1923) AIR 1923 Nag 94 (95) : 71 Ind Cas 42, Lahshman v. Bishram. 

24b. (1938) AIR 1938 Mad 41 (42), Kesaran Namhudri v. Futhusseri Theva, 
Amma, 


Section 
Note 24 



570 Bona fide proceeding in court without jurisdiction 


Section 14 
Notes 
24—26 


note 25 


application where the suit is entertained and decided even if it be on 
grounds such as the following : 

1. Ees judicata.^® 

2. Limitation.^® 

3. That the award in question was void and not binding,^^ 
See also Note 25, infra. 

26. “Unable to entertain.’' — The 1859 Act used the words 
unable to decide upon it. ” The Act of 1871 used the words 
“ unable to try it. In India Publishers Ltd. v. Aldridge f a case 
of -misjoinder of parties arising before the Act of 1908, i. e. before 
the Explanation III was added to the Section, Maclean, C. J., 
observed as follows : — 

* ‘There is a marked difference between the language of the Act 
of 1859 and that of the existing Limitation Act. In the present 
Act the words are ‘unable to entertain,'’ in the previous Act the 
words are “unable to decide upon it." A Court may be able to 
entertain a suit in its inception but be unable to decide it on the 
merits, owing to some defect, not in jurisdiction, but in procedure. 
There must have been some reason for this change of language, 
and a possible reason is that the Legislature intended to limit 
the benefit of the Section to cases where the Court had no 
power to embark upon the case at all^ 

The Section would seem to apply not only where the Court in 
which the prior proceedings were pending rightly thought it had no 
jurisdiction in the matter, but also wliero it thought so erroneously} 

26. (1921) A I R 1921 Pat 225 (226) : 63 Ind Cas 593 : 6 Pat L Jour 693, Braja 
Mtilihrrji v. Tara Chanel M arwari. 

'26. (1885) 11 Oal 264 (266). Nobin Chundrr Kurr v. Hnjnmoi/e Dosser. . (Though 
the .suit would have boeu within time if certain payments made had 
been alleged in the plaint,) 

(1899) 26 Cal 414 (422) : 3 Cal W N 233 (235) (F B), Bishambhar Haidar v. 
Bonomali Haidar, 

-27. (1933) A I R 1933 Nag 130 (133) : 144 Ind Gas 948 : 29 Nag L R 272, Maha- 
raj Sai v. Kedar Nath. 

Note 25 

1. (1903) 35 Cai 728 (733. 735) : 12 Oal W N 473. (“ Entertain— Receive and 

take into consideration ” — From Webster’s International Dictionary.) 
(1932) AIR 1932 All 340 (342) : 54 All 423 : 140 Ind Cas 178, Raghu- 
nandan CJiauhc v. Bhnwa^ Teieari. 

■ (1937) AIR 1937 Nag 69 (70) : 170 Ind Gas 116 : I L R (1937) Nag 311, 
MntiJa' Mad a7ilal v. Mnsa Muhammad. 

[See (1916) AIR 1916 Lah 202 (203) : 33 Ind Oas 808, Asam AH v. 
Akhiar I his sain. 

(1925) AIR 1925 Oudh 493 (494) : 89 Ind Cas 443, Baghuhar Dayal 
Singh v. Ka^ihaga Bur. 

(1873) 20 Suth W R 433 (437), Bibee Khodajamnissa v. B. F. 
Stere7is.^ 

[But see (191S) AIR 1918 Mad 94 (96) : 43 Ind Gas 6, Abdulla Koya 
V. KaVumfurath Kanaraji, (Execution application for com- 
pensation under Sections 5 and 6. Malabar Compensation for 
Tenants’ Improvements Act, 1900. First Court disrnis.sed 
execution petition for want of proof of allegations. Sub-Court 
in appeal also added that plaintiff’s remedy was not in exeou- 
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There was a decree against several defendants in the trial Court 
fixing each defendant with distinct and several liability. The decree 
against B, one of the defendants, was ex parte. The other defen- 
dants appealed against the decree making B a respondent. No notice 
of appeal was however served on B and the appeal was dismissed. 
B filed an application to the trial Court to have the ex parte decree 
against him set aside but the Court dismissed the application on the 
ground that the application should have been made to the appellate 
Court. Subsequently B applied to the appellate Court to have the 
appeal re-opened on the ground that he had no notice of the appeal, 
and his apidication was dismissed as barred by limitation. The High 
Oourt'*^^ reversed the decisions of the Courts below and held that in 
the particular case the Court of the first instance was wrong in 
holding that it had no jurisdiction to entertain an application to have 
the ex parte decree set aside and that the lower appellate Court was 
also wrong in not applying Section 14 to the application made by B 
to re- hear the appeal. The High Court held that B was right in 
having applied to the trial Court to liavo the ex parte decree set 
aside and that the lower appellate Court ought to have excluded the 
time occupied in the prior proceedings in computing the period of 
limitation for the application by B to have the appeal ro-openecl. 
Similarly, where a prior executi{)n api)lication was presented in the 
])roper Court but tlie Judge presiding over the Court sat for some 
time in a Court at another place and taking up the application in the 
latter Court ordered execution to proceed, and on appeal the order 
was set aside for want of jurisdiction in the Judge at the latter place, 
the time taken in these proceedings was excluded.'^ 

The Section is also applicable where the prior ])roceeding was 
pending in a wrong Court on account of a mistake on ike part of the 
Court and not of any fault of the party.'^ 

A held a decree against B with a charge on his proi)crty. C, who 
also obtained a decree against B, brought tlie projierty to sale. In 
more applications than one, A applied for and detained amounts from 
out of the sale proceeds towards the discharge of liis decree -debt. 
Subsequently, the sale being set aside A was ordered to refund the 
amounts ho had ol)tained. A, after making the refund, fdod an 

tion V)i.it is by suit,. No appOiil from latter. In the subsequent 
suit for RMinc relief, Jirul that Section 14 did not apply to 
exclude the time of the pendeney of execution j) roc cedi as 
on a correct view of tlie. law, the. remedy was on the execution 
side.)] 

^a.(1932) AIR 1082 All 340 (342) ; 54 All 423 : 140 lud Oas 178, 

nandan (Viauhe v. Bhuical Trwari. (The two a^jpUcations iiy Ji 
were for the same relief.) 

3. (1925) A I R 1925 Bom 113 (115) : 85 Ind Cas 778, Pandu Va(fad,u v. Jam- 

nadas C hotumal. 

(1923) AIR 1923 Born 218 (222) : 75 Ind Cas 317, Pandu Payadn v. Jam- 
nadas Chofumal. (Per Marten, J.- Ahirnied in A I R 1925 Bom 113.) 

4. (1935) AIR 1935 Oudh 501 (503) : 158 Ind Gas 207, Cappnn Singh v. liar- 

char an. (A Subordinate Jud^e sent a suit pending 1[)efore him to an 
Additional Subordinate Judge who was found subsequently to have no 
jurisdiction.) 


Section li 
Note 25 



572 Bona fide pkoceeding in court without jurisdiction 


Section 14 application to execute his decree. The Punjab Chief Court® held that 

Notes the Court was ultimately “unable to grant” the remedy as the 

25—26 auction sale was set aside and excluded tlie period of the prior 
application under Section 14. It is submitted that this view of the- 
inability of the Court is wron^ as it did not originate in any defect 
of jurisdiction or a cause of a like nature. 

Where the ja-ior suit was decre^cd in the first Court but was. 
dismissed in appeal on the ^^rounds mentioned in the Section, it is not 
as if the period of the appellate proceedings alone is to be excluded. 
The period from the institution of the suit is to be deducted provided 
it was spent in ^ood faith.^ 

The Section only says that the Court was unable to entertain 
the prior proceeding. It does not mean that the prior proceeding 
ought to have been dismissed by the Court. The Section applies 
even where tlie j)laint or an application in the prior proceeding is 
returned for presentation to the proper Court.' It has been held to 
apply even where the inner proceeding has not terminated at the 
date of the second suit, but is pending before the Court not having, 
jurisdiction. A filed a suit against 2>‘ in the Small Cause Court of 
Kumbakonam for rent within limitation. While it was pending 
trial, he filed another suit against the same defcmdatit for rent for the 
same period in the Small Oaiise Court of l^iruvadi after tlie period 
of limitat ion had expired. The former Court suhs. quenily returned 
the plaint on the ground that it hiid no jiirisdictioj]. In computing 
the period of limitation for the latter suit, the i\laclras Higfi Court^ 
held that the jandoci hetwe>en tlie djite of the institution of tlie former 
suit and the dale of the institution of t])e latter should be excluded 
notwitlistanding the pendency of the former suit on the date of the 
institution of the latter. 

Note 26 Misjoinder — Explanation III. — ikfoi e Explanation III 

was enacted, there was a conflict of opinion among the High Courts 
on tlie question whether misjoinder was a defect coming under the 
Section,^ It had also been decided in some cases that nonjoinder 

5. (1900) 2 Ind Gas 1(.)2 (105) : 1909 Pun He No. 52. J'eachcij v. Punjab Uank- 

incj Co. JAtL. Ijahorc. 

6. (1929) A i K 1929 Riiufj, 55 (57) : G Hang 091 ; 117 Ind Gas 52, <P Bhandari 

V. //, N dia'cband. (The technical point taken and decided against 
the phnntifT in the appeal was not in issue in the first Court stage.) 

7. (19B2) AIR 1932 All 377 (378): 138 I.G. 108, Mf.Bam I'ati v. Phor.l. Singh. 

[See however (1871) 1871 Pun He No.GI, Iteera Lallv . Sheo BukahC]^ 
■8. (1872-73) 0 Mad 11 G K 45 (50), Iwo Morris v. SapanihiiU'tUa Fillaij. 

Note 26 

1. (1911) 9 Ind Gas 680 {G81) ; 1911 Pun He No. 8, AlUiti Khan v. Dost. 
Muhantfuad. (Misjoinder is 7iot snch a defect.) 

(1878-80) 2 All 622 (G25), Ham Suhltag Das v. Colnnd Prasad. (Do.) 

(1905) 29 Boin 219 (22.5) : 7 Boin L H 90, Varajilal v. Somrshwar. (Do.) 

(1908) 35 Gal 728 (735, 737), India J'uhlisbers Ltd. v. Aldridge, (Do.) 

(189G) 17 Mad 299 (302), Thirtha Sami v. Seshagiri Pai. (Do. — Misjoinder 
of parties and causes of action.) 

(1900) 22 All 248 (258, 260, 261) : 1900 All W N 64 (P B), Mathura Singh 
V. B'ia>ra7i} Snujh. (Misjoinder is a cause of a like nature. Critical^ 
Note in 10 Mad L Jour 286 (Jour).) 
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>vas not a cause of a like nature to defect of jurisdiction.^^ It was Seotioil 14 
to set at rest this conflict that Explanation III was added to the Notes 

Section,^ under which misjoinder of parties or causes of action is 26—27 

deemed to be a cause of a like nature to defect of jurisdiction.^ 

Explanation III speaks only of misjoinder. Is nonjoinder 
covered by the principle of the Section?^ In a case of nonjoinder of 
a person as plaintiff, the Madras High Court decided that it is a 
cause of a like nature to defect of jurisdiction. •'* There was, however, 
no discussion of the distinction between nonjoinder and misjoinder. 

In a Sind case,® also of nonjoinder of a i>laintiff, it was observed that 
misjoinder and nonjoinder are only variations of the same defect, 
viz. the omission to have the proper parties or causes of action 
included in a suit or apidication. 

27. Explanation I. — When a plaint is ordered to be returned Note 27 
for presentation to the proper Court, the proceedings cannot be said 
to be "ended' until the plaint is made ready for return. Hence, the 
period between the date of the order and the date on which the 
plaint is made ready for return as per Order 7 Buie 10 of the Civil 
Procedure Code is to be deducted.^ That is, if after an order for 

(1908) 85 Cal 495 (509) : 12 Cal W N 490, .4. S. Barrow v. Hern Chandra 
Lahiri. (Do.) 

(18R4) 10 Cal BG (88) : 18 Cal L K 218, Deo r-rosad v. PerBib Kairee. (Do.) 

(1901) 24 Mad 8G1 (3r8), V enhataratnain Hoddu v. Ramaraju, (Do.) 

(1899) 22 Mad 494 (500, 501, 500), Asfian v. I athnmma, (Do.) 

(1895) 28 Cal 821 (82G), MulUck Kefait Hossem v. Sheo Prasad. (Do.) 

(1897) 20 Mad 48 (51) (F B), Venlifr Xai/ak v. Mnr lujaypa Chethf, (Do. — 

Misjoinder of causes of action without leave under O. 2 H, 4, C. P. C.) 
la.(1890) 12 All 207 (209) : 1890 All \V N 70, Jev.a v. Aliwad AH Khan. (Non- 
joinder of a plaintiff not a cause of a like nature.) 

(186G) 5 Suth W H 281 (281), Nilarndhnh Surnokar v. Krista Doss 
Surnoknr. (Noujoindor of defendant .) 

2. (1984) A 1 R 1934 All G88 (G92) : 150 Ind Cas 185 (F B), Sadaifatan Pande 

V. ftanirhandra Gnpal. 

(1912) 14 Ind Cas 487 (437) : 0 Low Bur Kul 48, Po Nt/un v. Mntkii- 
karappan C'letty. (Explanation added in view of diversity of opinion 
as to construction of “ other cause of a like nature.”) 

3. (1915) AIR 1915 I.ah 474 (475) : 27 Ind Cas 927, Ahmad v. Sultan. 

(1924) AIR 1924 Pat 471 (478) : B Pat 42 : 75 lud Cas 812, Kishori Mai 

V. Jagdish Narain Stnipi, 

4. (1916) AIR 1916 Lah 234 (286) : 32 Ind Cas 497 : 1916 Pun He No. 41, 

Ka^u V. Mehru Mai. (Question raised but not considered.) 

5. (1928) AIR 1928 Mad 347 (848, 349) : 73 Ind Cii.s 189, Kunhikufiiah v. 

Kunhammad . (Nonjoinder of ro^trustces in a suit to remove manager 
of a mosque and for appointment of a receiver for the mosque 
properties.) 

[See also (1890) 18 Mad 451 (453), Narasimma v. Muftayi/an. (Borne 
of the mortgagees .suing for their share of themortg-agemonev 
Suit dismissed as not maintainable — All the mortgagce.s then 
suing- -/i e/d, Section 14 applied — This ease was before Act of 
1908.)] 

‘6. (1921) AIK 1921 Sind 13 (15) : 62 Ind Cas .507 : 15 Sind L R 11, Ibrahim 
V. Firm of (iulaui Hussain. (Nonjoinder of /j/n-ia/jd'/ •) 

Note 27 

1. (1933) AIR 1933 Cal 914 (918) : 60 Cal 1122 : 149 Ind Cas 79, Neerendra- 
hhooshan Lahiri v. Berhampnr Oil Mills Ltd. (Authorities of all 
Courts reviewed.) 
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Section 44 return of the plaint is made by the Court the plaint is actually 

Note 27 returned to the party by the Court sometime afterwards, the period 

of delay so caused must also be deducted. But no i^eriod after the 
actual return can be deducted. Thus, the time taken after the return 
of the plaint for getting hack the promissory note sued on cannot bo 
excluded : the absence of an endorsement of return is only an irregu. 
larity and cannot extend the j)eriod of exclusion where the plaint 
has been actually returned.^^ 

The Court which returns the plaint has no power to fix a period 
within which it should be presented to the proper Court and no 
such period can be deducted.^ 

Where the order returning the plaint undergoes first and second 
appeals, the liroceedings started by the presentation of the plaint do 
not come to an end till final orders are passed in appeal and in case 
of a remand by any appellate Court, till the proceedings after remand 
are also concluded.^ 

(1933) AIK 1933 Lah Cll (Oil) : 144 Ind Cas 5, Muhammad Din v. Gur- 
baksfi Siugh. 

(19’26) AIR 1920 Mad 178 (178) : 92 Ind Oas 378, Sinna Karuypan v. 
Muthuiah Ghettiar. 

[iSee (1913) 20 Ind Oas 188 (184) (Cal), Mo'hendra Prasad Singh v. 
Ma7ida Prasad Smglu (Where the order of return was pro- 
inulgated on a day subsequent to its Bigning, limitation will not 
ruiJ till the date of promulgation.) 

(1871) 15 Suth W K 09 (09), Banee Madiauh Lahoree v. Bipro Bass 
Bey.] 

[But see (1875) 24. Suth W R 20 (28), Ahhaya Churn Chucherhuty v. 
Gout M ah un Butt. (This is based on the then Code of Civil 
Procedure.)] 

la, {1922) AIR 1922 Bern 160 (100) : 64 Ind Oas 160 ; 46 Bom 21 J, Nagindas 

Kapurchand v. Maganlal Pafiachnnd. 

(1921) A I R 1921 Bom 379 (379) : 45 Bom 443 : 59 Ind Caa 743, Basavci^ 
nappa w Krishnadass, 

(1917) AIR 1917 Cal 794 (795) : 85 Ind Gas 595, Ganga Charan v. AkhiL 
Ghandra, 

(1897) 7 Mad L lour 261 (262), Bapu Ammal v. Govinda Padayachi* 

(1887) 1887 All W N 802 (303), Bishcshar v. Bum iJatir Singh, 

(1937) AIR 1937 Lah 404 (405), Bhiija Mai Gainda Mai, v. Mukta 
Par shad. 

lb, (1937) A I R 1937 Lah 464 (465), Bhuja Mai Gainda Mai v. Mukta 

Far shad. 

2. (1919) AIR 1919 Cal 4 (5) : 53 Ind Cas 955, Ramgopal Mandal v. Kumar 
Kamala Ilanjan Boy. 

(1917) AIR 1917 Oal 794 (795) : 35 Ind Cas 595, Ganga Charan v. Akhul 
Chandra. 

(1913) 18 Ind Oas 121 (121, 122) (Cal), Baridas Boy v. Sarat Chandra Bey. 
(1870*71) 5 Mad II C R 407 (410), Gheigu Nanyiah Gauri Bang-iah v. 
P'ldafal a V encatuppah . 

(1937) A I R 1987 Pat 495 (496) : 167 Ind Cas 941, Jiioan Bam Baina- 
chandra v. J agernath Sahu. 

[But see (1910) 6 Ind Cas 637 (637) (Cal), Nibaran Chandra v. S, G. 
Mukerjee. (Reasonable time may be granted.)] 

8. (1889) 12 Mad 434 (438, 439), Sanlaran v. Pamvathi. (Munsif returns plaint 
for presentation to proper Court — District Judge on a[)pea] reverses 
the order — On appeal to High Court. Divstrict Judge directed to enquire 
into valuation and decide — District Judge on enquiry confirms 
Munsif’s order.) 
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Time for obtaining copy of the order in prior proceed- 
ings^ — Explanation. L— The party is not entitled under this Section 
to exclude the time required to obtain a copy of the order which 
ended the prior proceedings.^ But when a plaintiff has applied for a 
copy of the judgment and decree in order to enable him to prefer an 
appeal therefrom, he may be deemed to have been prosecuting the 
prcxjeeding, at least during the period occupied in the preparation of 
the copies.^ This will only be giving effect to the intention of the 
Legislature upon a reasonable construction of the Section, though the 
period may not strictly fall within the term ‘ in a Court of appeal.” 

29. Exclusion of a portion of the time. — The Section says that 
the time during tvhich the party was prosecuting with due diligence 
shall be excluded. It would, therefore, seem to follow that in any 
particular case though the whole period of the pendency of the prior 
proceedings may not be excluded, such portion of it during which he 
acted with due diligence and in good faith may be deducted.^ The 
plaintiff who had purchased the assets of an iiivSolvent firm filed a 
suit for Rs. 500 in a Munsif’s Court in the bona fide belief that that 
was the amount due to him. After some time he learnt that the 
amount due to the insolvent firm from the defendant was something 
less which would naake the suit cognizable by a Court of Small 
Causes. Ho asked for the return of the plaint for amendment and 
insteafl of presenting it in the Court of Small Causes he again 
re-presented it to the same Court. As the plaintiff ought to have 
known that the same Court had no jurisdiction to entertain the 
amended suit, the plaintiff was held to be guilty of want of due 
diligence and the time after he came to know that he was entitled to 
a smaller amourff was not excluded,*^ 


Note 28 

1. (1928) AIR 1928 Cal 46 (47) : 106 Iiid Cas .324, Bonoviali Gope v. Fakir 

Oh and Pal. (Order returning plaint.) 

2. (1910) 7 Ind Cas 775 (77G, 777) (Cal), Lakshirani Mandal v. Sonatun 

Basar. (Time requisite for obtaining copies for filing the appeal was 
held to be deductible as part of time taken in due prosecution.) 

(1874) 6 N W P H 0 R 141 (144, 146) (F B), Aj'-iulkya Per shad v. Bisheshur 
Sahai. (Period between decree of the first Court and the date of the 
institution of the appeiil should be deducted.) 

[See (1928) AIR 1928 Mad 656 (567) : 110 Ind Cas 47, Veerayija v. 
SreesaiLam.^ 

Note 29 

1. (1915) AIR 1915 Lah 459 (460) : 28 Ind Cas 347, Uadha Kisheri v. Firm 

of Lad, I a Mal-Ra n O land. 

(1911) 11 Ind Cas 338 (339) (Mad), Kakamani Rayappa v. Kotia Venkanna 
of i ,aja 'i ni'undry. 

(1872)T7 Suth \V K 618 (520), Noho Coomar Ghuckerhnty v. Koylash 
0 ^under Baroore. 

[See (1928) AIR 1928 Rang 21 (23) : 5 Rang 600 ; 105 Ind Cas 701^ 
Nadesan CneiUar v. S'lanearan Geuttuir. 

(1876) 1876 Pun Re No, 35, Jymao S^ngh v. Rhagwayi Das.] 

2, (1915) AIR 1915 Lah 459 (460) : 28 Ind Cas 347, Radna Kiaken v, Firm 

of Ladha Mal-Rani Gnafid. 


Seoiion ii- 
Notes 
28—29 

Note 28 


Note 29. 
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Section 14 
Notes 
59—30 


Note 30 


It also follows that want of good faith or due diligence during a 
portion of the period will not deprive the party of the whole period.^ 

A was prosecuting in good faith and with due diligence the 
execution of a decree obtained by him, by filing successive applica- 
tions for execution, until it was finally discovered that his remedy 
was by suit and not by execution. A thereuiX)n filed a suit and 
claimed to exclude the whole t)eriod from the date of the decree to 
the date of the discovery of the error. It was contended that, if 
anything, the periods only during which the execution applications 
wore actually pending should be excluded and not the intervals 
betw^een the dismissal of one execution application and the filing of 
another. It was held by the High Court of Madras that even those 
intervals should be excluded on the ground that the suit must he 
deemed to be a lis pending until realisation.'^ 

30. Failure to plead the exemption under this Section. — The 

non-mention of a claim to exclusion of time under this Section is not 
fatal to the suit.^ 


•Section 15 


1 5 **^' (^) computing the period of limitation 
prescribed for any suit or application 
pro- tbo exeeution of a decree, the in- 
cee^*"** *"»- stitution or exeeution of which has 

* ‘ been stayed by injunction or order, 

the time of the continuance of the injunction or order, 
the day on which it was issued or made, and the day 
on which it was withdrawn, shall be excluded. 


Act of 1877 — Section 15, 


Exclusion of tinic 
-during which com- 
mencement of suit 
2 s stayed by i?i junc- 
tion or order. 


Ill computing the period of limitiition prescribed for 
any suit, the institution of which lias betm stayed by 
injunction or order, the time of the continuance of the in- 
junction or order, the day on which it was issued or made, 
and the day on which it was withdrawn, shall be excluded. 


Exclusion of time 
■during xohich com- 
men cement of suit 
is stayed by injunc- 
tion. 


Act of 1871 — Section 16. 

r 

In computing the period of limitation prescribed for 
any suit, the commencement of which has been stayed by 
injunction, the time of the continuance of the injunction 
shall be excluded. 


Act of 1859. 

No corresponding provision. 


3. (1934) AIR 1934 Nag 145 (140) : 30 Nag L R 294 ; 149 Ind Cas 956, Model 

Mills, Nagpur Ltd. v. lliralal-Iiam Gopal. 

4. (1937) A I R 1937 Mad 357 (359) : I L R (1937) Mad 161 : 170 Ind Cas 624, 

Dugarnjuluni Garu v. Aryaji Bank, Yizagpatam* 

Note 30 

1. (1908) 7 Cal L Jour 660 (562) : 12 Cal WN 617, Ilaghu Nath Bkagal v. 
^yed Samad Sha’i, 
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Timk dubing which beoceedings suspended 

( 2 ^) In computing the period of limitation pres- 
cribed for any suit of which notice has been given in 
aecQrdance with the requirements of any enactment 
for the time being in force, the period of such notice 
shall be excluded. 


Synopsis 

1. Legislative changes. 

2. Scope. 

3. “Prescribed.” 

4. “Suit.” 

5. “Application for the execution of a decree.” 

6. “Stayed by injunction or order.” 

7. Stay by agreement of parties. 

8. Insolvency, whether operates as a stay or injunction. 

9. Partial stay of execution. 

10. Order granting time to judgment-debtor to pay, if amounts 

to stay order. 

11. Institution of collateral suit or proceeding, if will operate 

as stay. 

12. Attachment, if amounts to an injunction or a stay order. 

13. Order allowing execution only on condition. 

14. Adjournment of case is not stay. 

15. Appeal does not operate as a stay. 

16. “The day on which it was issued or made, and the day 

on which it was withdrawn.” 

17. Duration of stay in case of an appeal. 

18. “Revival” of execution application and Section 15. 

19. Notice of “suit” — Sub-section 2. 

20. Notice required in case of only one or some only of the 

defendants. 

21. Adverse possession (Section 28) and extension of limita- 

tion under sub-section 2. 

22. Sub-section 2 : “Enactment for the time being in force.” 

23. Section 15 (2) and Sections 6 & 8. 

24. Section 15 and res judicata. 


Seetionlft 


liim. 37 
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Time during which proceedings suspended 


Seiotfoii IS 
Hotel 


Other Topics * * 

Absolute sta}' contemplated by Section ... See Note ^ 

AIlnul^lent of adjudication — Effect ... . ... ••• See Note ^ E-K (6)- 

Application for delivery of possession by auction purchaser — Not * 

application for execution ... ... ... See Note 5, Pt. 1 

Application for final decree in mortgage suit : See Note 5, Pt. 2 ; Note ^11 Pfc. 3 
Attachment of decree — Whether operates as stav or injunction ; See Note 12 » 

Pts. 2 to 4 & E-Ns (2), (4) 

Civil Procedure Code, Section 48 — Not controlled by this Section : See Note 3, 

Pt, 2 E-N (2) 

Disability to sue or apply from other circumstances : See Note G, Pt. 2; Notes?, 8 
Order for taxation of solicitor’s costs ... ... See Note 6, Pt. 7 

Proceedings consigned to record room — No stay... ... Sec Note 10, Pt. 3 

Refusal of leave to proceed against insolvent — Whether amounts to 

injunction or stay ... ... ... ... See Note 8, Pt. 2a 

Stay against one judgment-debtor is not stay against other judgment- debtors ... 

See Note 9, Pt. 5 

Unnecessary notice to Sccretar}^ of State or public officer — No deduction 

against private individual ... ... ... Sec Note 20, Pfc, 5 


Ijfote 1 Legislative changes, 

l.The corresponding Section 16 of the Act of 1871 applied only to- 
a stay by injunction. 

2. Section 15 of the Act of 1877 introduced the words “or order*' 
after the word “injunction” and also the w^ords ‘the day on 
which it was issued ,’or made and the day on which it was 
withdrawn.” 

3. Neither of the above two Sections applied to applications for 
execAition of decrees^ and this resulted in hardship in many 
cases where the decree-holder could not execute his decree 
owing to an injunction or a stay order, but found himself barred 
by limitation when the bar was removed. In order to meet this 
difficulty the Courts adopted various methods of relieving the 
parties of this hardship. In some cases where a stay or an 
injunction had been obtained after an application had been filed, 
the subsequent application filed after tlie removal of the bar 
was regarded as one for revival of the prior proceeding which 
was regarded as suspended during the injunction or stay.“ In 

Section 15 — Note 1 

1. (1910) 7 lud Cas 880 (888, 8vS9) (Oal), Amidija liatan v, Ptpo Nath. 

(1903) 2G Mad 780 (782) : IB Mad D Jour 412, U'tingiah Gmindar dt Co. v. 
Nayijappa Pan. (Act of 1877.) 

(1888) 11 Mad 103 (105), Rajarathnam v. Slier a^ aijammal. 

(1882) 8 Cal 248 (250) : 10 Cal L R 143 : G Ind Jur 357, Lutful Hiiq v. 
Sumhhudin Pattuck. 

.2. (1903) 26 All 156 (161) : 1903 All W N 221, liuddcr Singh v. Dhanpal 
Singh. 

(1895) IT AU 425 (427) : 1895 All W N 82, Lakhnii Ghand v. Ballain Das. 

(1884) 6 All 23 (24) : 1883 All W N 181, Basant Lai v. Balul Bibi. (Arti- 
cle 178 of Act of 1877 also applied.) 

(1877) 1 All 355 (358-360) (F B), Paras Ram v, Gardner. 

(1900) 24 Bom 345 (349) : 1 Bom L R 846, Narayan Govind Manik v, Sono’ 
Sadaahiv. 
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some cases® tlie subsequent application was held not to fall 
within ^rticle 171> of the Act of 1877 (now Article 182) but to 
fall under Article 178 (now Article 181) of the Limitation Act, 
* and the right to apply was taken to arise on the removal of the 
bar. In the undermentioned case* it was held that time did not 
run at all during the pendency of the bar and that Section 9 
would not apply. 

4. The difficulty has now been removed in the present Section 15 
' by inclusion in the Section of applications for the execution of 
decrees,^’ The second paragraph is new. 

2. Scope. — This Section is intended to prevent the accrual of 
any injury to the person who is interdicted by an injunction or 
order from exercising his right of suit or of execution of the decree 
obtained by him A It is, however, only the period during which he 
is actually so interdicted that will be excluded. In the same matter 
there may be several interrupted periods of interdiction. In such 
cases the party cannot claim to exclude the time or the periods 
during which there is no stay or injunction in force.^ 

(18952) 16 Bom 291 (302, 303), Chintarnan Dafnodar Agashe v. Balshastri, 
(1880) 5 Bom 29 (35), Kalyan Bhai Dipchand v. Ghanashamlal Jadu 
Nathji. 

(1903) 30 Ofil 407 (411), Ashrafuddin Ahmed v. Bepin Behari Mullick, 
(1895) 23 Cal 397 (402), liaghunath Sahay Singh v. Lalji Singh. 

(1906) 33 Cal 689 (692), Ourudeo Narayan Sinha v. Amrit Narayan 
Smlia. (A case whoro injunction affected only a portion of the pro- 
perty pi’ocoedod against in execution.) 

(1905) 28 Mad 50 (53) : 14 Mad L Jour 401 (F B), Su 2 )pa Ileddiar v. Avudi 
Animal. 

(1898) 21 Mad 201 (2G3) : 8 Mad L Jour 18, Safiiimrna Tavar v. Arula- 
nandnn Pillai. 

(1910) 0 Itid Oiifi 537 (539) : 37 Cal 796, Madhah Moni Dasi v. Pamela 
Tjamhert. 

(1910) 7 Ind Cas 880 (888) (Cal), Amnlya Ratan v, Preo Nath, 

3. (1903) 26 Mad 780 (782, 783) : 13 Mad L Jour 412, Bungiah Goundar dt Go. 

V. Nanjappa Ban. 

(1897) 19 All 71 (72) : 1896 All W N 188. Desraj Singh v. Kararn Khan. 
(1903) 26 All 156 (161) ; 1903 All W N .221, Rudder Singh v. Dhanpal 
Singh. 

4. (1903) 20 All 140 (143, 144) : 1903 All W N 211, Beni Prasad v. Sarju 

.Prasad. 

5. (1926) AIR 1920 All 473 (474) : 94 Ind Cas 482, Mt. Sahodra v. Bhagioan 

Das. 

(1927) A I R 1927 All 10 (19) : 100 Ind Gas 692 : 49 All 270 (F B), Ghattar 
Singh v. Kamal Singh. 

(1930) AIR 1930 Cal 239 (241) : 03 Gal 57 : 102 Ind Cas 654, Krislo Kanii- 
ni Dehi v. Girish Ghandra Mondal. 

Note 2 

1. (1886) 8 Mad 229 (234), Shunniugam. v. Moidin. 

2. (1915) AIR 1915 Mad 750 (758) : 26 Ind Cas 267, Doraisamy Reddy v. 

V enkatachallam Pillai. 

(1907) 31 Mad 71 (73) : 18 Mad L Jour 46 : 3 Mad L Tim 329, Ghalavadi 
Kotiah V. Poloori Alirnelammah. (Order removing bar to execution 
— Appeal against the order — But no stay by appellate Court.) 
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3. “Prescribed/* — The word “ preacjribed must be taken to 
mean “prescribed by the Limitation Act.”^ Thus, it has no reference 
to the period fixed by Section 48 of the Civil Procedure Code.^ 

4. “Suit.” — See Notes to Section 2 clause (10), ante, 

6. “Application for the execution of a decree/’ — The Sec- 
tion applies only to applications for execution of a decree. An 
application for delivery of possession by the auction purchaser 
under Order 21 Buie 97 of the Civil Procedure Code is not an 
“application for execution’* within this Section/ An application 
for a final decree in a mortgage suit is not an application for execu. 
tion and it would follow that Section 15 does not apply to such an 
application. It has, however, been held in the undermentioned 
case^ that the time during which an application could not have been 
made owing to a stay order can be excluded in computing the period 
of limitation under Article 181. The attention of the Court does 
not seem to have been drawn to the fact that an application for a 
final decree is not an application for execution. It is submitted that 
the decision cannot be accepted as correct. 

Note 3 

1, See Note 4.1 to Section C, ante. 

See alRo Note 7 to Section 4, ante. 

[See also (1928) A I B 1928 Mad 1154 (1150) : 113 Ind Cas 260, 
Tandavamurti v, Durgamha. 

(1918) AIR 1918 All 216 (218) : 44 Ind Gas 24 : 40 All 198, Jura- 
%oan V. Mahahir Dube. 

(1928) AIR 1928 Mad 1255 (1257) : 115 Ind Cas 509, Nara- 

sayya v. Krishnamurthy.] 

2. (1928) A I B 1928 Mad 1154 (115G) : 113 lud Gas 260, Tandavamurti v. 

Durgamha. 

(1922) A I B 1922 Mad 268 (268, 271) : 45 Mad 785 : 70 Ind Gas 396, 
Suhharayan v, Natarajan. 

(1918) A I R 1918 All 216 (218) : 44 Ind Gas 24 : 40 All 198, Jurawan v. 
Mahahir Duhe. 

(1931) AIR 1931 Oudh 351 (351) : 132 Ind Gas 257 : 7 Luck 49, Ga^ieshi 
Lai V. Imtiaz AH, (The period mentioned in Section 48, Civil 
Procedure Code is not a period of limitation in the strict sense.) 

(1920) AIR 1920 Nag 68 (69) : 54 Ind Cas 279, Govinda v. Umrao Singh. 
(Period of stay of execution not excluded in calculating 12 years 
under Section 48, Civil Procedure Code.) 

(1929) AIR 1929 Pat 597 (600) : 120 Ind Cas 315, Kirtyanand v. PirthL 
chand. (Obiter.) 

(1917) AIR 1917 Mad 179 (181) : 38 Ind Cas 806w, Sundaram Ohetty v. 
Varadaoyar, (Quoire,) 

(1932) AIR 1932 Oudh 246 (247) : 137 Ind Cas 603, Mahomed Amir Mirza 
Beg V. Gauri Nath, (Queer e,) 

[But see (1910) 8 Ind Cas 377 (378) : 13 Oudh Cas 303, Mohamed 
Abdul Karim Khan v. Natoas Singh. (Section 48, Civil Pro- 
cedure Code is also a rule of limitation.) 

(1915) AIR 1915 Mad 449 (451) : 24 Ind Cas 195, V enhatapertional 
V. Velayudha Reddi, (Per Sadasiva Iyer, J. — Wallis, J., 
not deciding the question.)] 

Note 5 

1. (1935) AIR 1935 Gal 333 (334) : 62 Cal 66 : 158 Ind Cas 191, Jateendra 

Chandra v, Rehateemohan Das. 

2. (1922) AIR 1922 Pat 201 (203) : 66 Ind Cas 97 : 1 Pat 435, Chhotey 

Narain Singh v. Kedar Nath Singh. 



Time dxjbing which proceedings suspended 581 

In order that the Section may apply to an application for the 
execution of a decree, it is not necessary that such application must 
have been pending at the date the injunction or stay order was 
passed.^ 

As to exclusion under other Acts of certain periods in computin^^ 
the period of limitation for execution applications, see the under- 
mentioned cases.'*' 

6, “Stayed by injunction or order.” — Where the institution 
of a suit or the execution of a decree has been stayed by an 
injunction or order, the period during which such injunction or order 
is in force can be excluded in computing the period of limitation for 
such suit or application A 

The words “ stayed by injunction or order” have reference to 
orders of Courts and not to a disability to sue or to apply arising 
from other circumstances such as the declaration of war.^ See also 
Notes 7 and 8 below. Further, the order of the Court must be such 
that it clearly operates as an injunction or a stay of execution.^ 
Where there is no such order as to prevent the party from instituting 
the suit or from applying for execution, or the Court from entertain- 
ing the suit or 2^'^oceeding with the application, no exclusion can be 
claimed under this Section.'*' Whether in any particular case there 
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3. (1921) A I R 1921 Mad 113 (114) : 62 Ind Gas 265, Govindarajalu Naidu v. 

lianga llan. 

[But see (1901) 6 Cal W N 735 (736), Sarup Ganjan Si^igli Bhuyan 
V. llohert Watson d Go, Ltd, (Observations to the contrary 
arc not good law though the actual decision in the case as to 
limitation is otherwise correct on facts.)] 

4. (1910) 7 Ind Cas 860 (860) (Mad), T)a7nara Kumar T himmanayannu v. 

lianga Bhupala, (Schedule 3 Para, 11, Civil Procedure Code.) 

(1910) 8 Ind Cas 377 (378) : 13 Oudh Cas 303, Mohained Abdul Karim 
Khan v. Nawaz Singh. (Do.) 

Note 6 

1. (1924) AIR 1924 Cal 485 (487) : 51 Cal 150 : 81 Ind Cas 734, JyotiPrakask 

Nandi V. Mukii Brakash Nandi. 

(1928) AIR 1928 Pat 86 (86) : 102 Ind Cas 327 : G Pat 635, Bamgulam 
Singh v. Baj Kumar Bai. (Injunction staying execution.) 

(1919) AIR 1919 Oudh 875 (376, 377) : 52 Ind Cas 116 : 22 Oudh Cas 75, 
Gulsari Lai v. Ram Bhajan. (Execution stayed by order of Court — 
Decree-holder is entitled to exclude period of stay.) 

(1916) AIR 1916 Pat 39 (40) ; 2 Pat L Jour 24 ; 38 Ind Cas 85, Baluk 
Chand v. Nad hunt Singh. 

2. (1919) AIR 1919 Cal 706 (708) : 4.6 Cal 526 : 47 Ind Cas 398, Deutsche 

Asiateschc Bank v, iiira Ball Burdhan and So7is. (Per Wood- 
roffe, J.) 

(1919) AIR 1919 Cal 1078 (1080) : 47 Ind Cas 122, Deuisch Asiaiische 
Bank v. Hira Lai Burdhan d Sons, (Per Chaudhuri, J.) 

8. (1921) AIR 1921 Bom 33 (33) ; 60 Ind Cas 916, Visvanath Paraskram v. 

Narsu Tulsidas, (Though perhaps a loritten order may not be 
necessary.) 

4. (1933) AIR 1933 Mad 418 (424) : 143 Ind Cas 1 : 56 Mad 490 (F B), 
Tripura Sundaramma v. Abdul Khader, 

(1935) AIR 1935 Mad 352 (862) : 164 Ind Cas 896, Kadimcherja Raju v. 
Ayyappa Raju, 
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is an order which operates as an injunction or a stay of execution 
n)ust be decided upon an examination of the circumstances under 
which the order was passed and on a consideration of the terms and 
effect of the order. Thus, an order staying delivery of possession to 
the Court auction -purchaser of the property purchased by him does 
not amount to an injunction preventing the institution of a suit for 
mesne profits against the person in wrongful possession of the 
property.^' The acceptance of a decree by the Court as a security 
for costs does not amount to an order staying the execution of such 
decree,® An order of a Court for taxation of a solicitor’s costs 
against his client is no bar to the institution of a suit by the solicitor 
against the client for his costs/ 

See also Notes 7 to 15, infra. 

7. Stay by agreement of parties. — It has been seen in Note 6 
that the words ‘stay by injunction or order” have reference to 
orders of Courts. It follows that the words cannot apply to a 
disability to sue or to apply arising from the existence of an agree- 
mcnt bekveen the parlies that the suit or execution should not be 
instituted or proceeded with.^ Limitation cannot be extended by 
agreement of parties.^ But where the parties consent that a stay 
order or injunction should be granted and the Court passes an order 
on such consent granting injunction or stay, such order will, of 
course, be covered by the Section.*^ 

(1924) AIR 1924 Bom 89 (40, 41) : 7G Ind Cas 557, Somi^hikharswami v. 
Sltirappa Mall ay pa. 

[Sec also (1929) AIR 1929 Pat G94 ((395, 696) : 9 Pat 885 : 122 I. C. 
817 (F B), Mahahir Prasad v. Jihuyat liavi. (Per Das, J. — A 
case under S. 2, Phota Nagpur Encumbered Estates Act, 1876.) 
(1928) A I R 1928 Pat 179 (181) : 105 Ind Gas (J48 : 7 Pat 109, 
Kkavrullah Khan v. Lachmi Uain, (Do.)] 

[.SV^ (1926) A I R 1926 Pat 260 (262) ; 5 Pat 404 : 94 Ind Cas 624, 
Matimra I'rasad Singii v. J ayesioar Prdsad Singh. (The 
word ‘bar’ in Section 8, Ghota Nagpur Encumbered E.states 
Act held to mean ‘stay’ of all proceedings.) 

(1919) AIR 1919 Oudb 85 (87) : 54 Ind Gas 426, Kalka Singh v. Cm' 
Saran Jja,] 

5. (193B) A I R 1933 Lah 615 (618) : 146 Ind Gas 939, Pasheshar Pass v. 

Pi Iran ( 'hand. 

6. (1917) AIR 1917 Pat 132 (133) ; 3 Pat L Jour 132 : 44 Ind (^as 570, Midna- 

yore Kamindari Co. v. Peyiity Coniimssinner of Manhhum. 

7. (1908) 35 Cal 171 (175), Makham Lai Mnkerjee v. Nairn i'handra Cuyla. 

Note 7 

a. (1027) AIR 1927 Mad 347 (348) ; 100 lud Cas 20, Stiamaldoss v. Subhanya. 
(1915) A I R 1915 All 231 (232) : 28 Ind C'as 381, Ibrahim ji v. Hasan^ 
uddin Khan. (Decree- holder agreeing in judgment-debtor’s insolvency 
proceedings that if insolvency was withdrawn, the decree-holder would 
not take out arrest for two years, but no stay in execution side though 
insolvency withdrawn.) 

(1917) AIR 1917 Mad 892 (894) : 35 Ind Cas 575: 40 Mad 701, Pamannirthi 
V. Thimbu anna Croyayya. 

2. (1917) AIR 1917 Pat 132 (133, 134) : 3 Pat L Jour 132 : 44 Ind Cas 570, 

Midnayur Za7n%ndari Go. v. The Deputy Cooimissionc.r, Manhhum. 

3. (1926) AIR 1926 All 473 (474) : 94 Ind Cas 482, Mt, Sahodra v. Bhagivan 

Das. (Joint application by the decree-holder and the judgment- 
debtor for staying execution and giving time to judgment-debtor.) 
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8. Insolvency, whethep operates as a stay or injunction^ — 

The words “stayed by injunction or order’' have, as has been seen in 
Note 6 ante, reference to an order of a Court and not to a disability 
to sue or to apply arising from other causes. It follows that even 
assuming that the pendency of insolvency proceedings against a person 
will prevent any suit or application being filed against him, such 
prevention will bo not by reason of the order of the Court, hut 
under the law. Section 15 will not therefore apply to such cases. ^ 
But it may be noted here that a creditor can proceed against the 
insolvent notwithstanding the insolvency proceedings, provided he 
gets the leave of the Court.^ It is only when the leave is refused 
that he will be prevented from so proceeding against the insolvent. 
Such refusal cannot, however, be considered to be an order granting 
injunction or stay. A ditlerent view seems, however, to have been 
taken in the undermentioned case'*^ where it has been held that 
where leave is refused it can be said that there is an injunction or 
stay order. It is submitted that this view does not appear to be 
correct. 

The insolvency of A does not operate as a bar to a proceeding 
against or even against A personally in the absence of a protec- 
tion order."^ 

As to the exclusion under the Provincial Insolvency Act, 1920, 
of certain periods of the pendency of the insolvency proceedings, see 
Section 78 of that Act and the undermentioned cases.^ 

Note 8 

1. (1929) A I R 1929 Mad 715 (718) : 121 Iiid Gas 485, Hama Pillai v. Kam. 

'm.'atku Nadar. 

2. (1924) AIK 1924 All 707 (708): 82 I. 0. 1, Ram Bharosay v. SoJian Lai. 
(1912) 14 Ind Gas 335 (338) (Lah), Bam Das v. KaJiski Bam. 

(1918) A I R 1918 Flit 505 (507) : 47 Ind Gas 798, Sfieo Saran Bam v. 

Basadcn iw-asad Sahu. (Presidency Towns Insolvency Act.) 

(1928) AIR 1928 Mad 027 (628) ; 51 Mad 583 : 110 Ind Gas 518, Farantes^ 
UHivan N amhudri v. Seshan Bhittar. {QufP^ri’.) 

(1919) A I R 1919 Mad 050 (057) : 42 Mad 319 : 49 lud Gas 025, Ramasioamy 
Piliai V, {loi'indasamy Naickcr. (Provincial Insolvency Act.) 

(1933) A I R 1933 Rang 75 (70) : 140 Ind Gas 124, Bandcally Jaffer v. Peer 
Muiia m}nad . ( Do . ) 

(1923) A I K 1923 Bom 33 (34, 35) : 07 Ind Gas 757 ; 47 Bom 244, Sidraj 
Bliojraj V. Alt llajt. (Presidency Townis Insolvency Act.) 

(1920) A I R 1920 Low Bur 148 (149) : 04 Ind Gas 50, Greenhu^rtjh v, 
Xarier. (Do.) 

[See however (1874) 1874 Pun Re No. GO, Wat ir Muhammad Khan 
v. Muhaininad Imam Khan. (P*,!riod during whicli au order 
of discharge was in force till it was set aside on appeal was hold 
deductible — Act IX of 1871.)] 

2a.(1923) A I R 1923 Bom 33 (34, 35) : 07 Ind Gas 757 : 47 Bom 244, Sidhraj 
Bhnjraj v. Alii Haji. 

3. (1931) A I R 1931 Lah 125 (12G) ; 131 Ind Gas 345, Asa Nand v. Bishan 

Singh, 

4. (1918) AIR 1918 Viit 505 (507) : 47 Ind Gas 798, Shea Saran Ram v. 

Basudeo Prasad Sahu. 

6. (1928) AIR 1928 Mad 977 (978) ; 51 Mad 862 : 114 Ind Gas 227, Machan- 
jeeri Ahmad v. Govmda^ Frahku. (Benefit of Section 78 can be 
claimed only after adjudication has been annulled.) 
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Where the insolvency Court actually passes an order amounting 
to an injunction or stay, the Section will of course apply.® 

9. Partial stay of execution. — The Section contemplates an 
absolute stay of execution which renders the decree-holder incapable 
of taking out any execution of the decree.^ A stay of execution in 
one particular mode is consequently not a stay of execution within 
the meaning of this Section if it is open to the decree-holder to 
execute his decree in any other mode.^ An injunction restraining a 
decree- holder from executing the decree for the principal does not 
necessarily debar him from realising the interest.® An order staying 
an execution sale pending disposal of questions raised in the pending 
execution petition is not a stay of the execution proceedings within 
the meaning of this Section.'* An order for stay of execution against 
one judgment -debtor alone does not operate as a stay against the 
other judgment -debtors.® In Kirtyanand Singh v. Pirthi Ghand 

(1929) AIR 1929 Cal 159 (IGO) : lU Ind Cas 415, Krishna Chandra Das 
V. Jotindra Nath. 

(1933) AIR 1933 Lab 101 (102) : 142 Ind Cas G44, Bali Bam v. Sant Ram 
Qanpat Hat. 

(1933) AIR 1933 Lab 953 (954) : 14 Lab 426 : 146 Ind Cas 686, Amar 
Singh v. Imperial Bank of India, Jullnndur. (‘Annulment' in 
Section 78, Provincial Insolvency Act held to include setting aside of 
adjudication order on appeal.) 

[See (1932) AIR 1932 Lab 281 (288) : 13 Lab 70 ; 137 Ind Cas 820, 
Mt. Umrao Bibi v. Ram Kiscyi. 

(1932) A I R 1932 Oudb 69 (70) : 134 Ind Cas 878: 7 Luck 397, 
Nak Ghed Shah v. Kashmiri Bank Ltd,, Fyzahad, 

(1931) 131 Ind Cas 252 (253) (All), Kundan Lai v. Bishamharnath.] 
6. (1912) 14 Ind Cas B35 (338) (Lab), Ram Das v, Kanshi Ram. 

(1919) AIR 1919 Lab 171 (172) : 51 Ind Cas 64, Tara Ghand-Ghansham 
Das V. Jugal Kishore. (Under the former Insolvency Act.) 

Note 9 

1. (1929) A I E 1929 Pat 597 (600) ; 120 Ind Cas 315, Kirtyanand Singh v. 

Pirthichand Lai. (Per Kulwant Sahay, J.) 

(1924) AIR 1924 Bom 383 (384) : 48 Bom 485 : 80 Ind Cas 239, Ghan- 
hasappa Nagappa v. llolibasappa Basappa. 

(1889) 17 Cal 268 (271), Raghunandan Per shad v. Bhugoo Lall. (Bar 
only against a portion of the property being proceeded against in 
execution.) 

2. (1924) AIR 1924 All 707 (708) : 82 Ind Cas 1, Ravi Bharosay v. Sohan 

Lai. (Arrest alone stayed.) 

(1929) AIR 1929 Pat 697 (600) : 120 Ind Cas 315, Kirtyanand v. Pirthi^ 
chand. (Stay of execution against property in hands of Receiver — 
Execution against person or other property not stayed.) 

[See also (1928) AIR 1928 Mad 1154 (1156) : 113 Ind Cas 260. 
Tandaramurti v. Durgamha. (Injunction restraining execu- 
tion against only one of the properties of the judgment-debtor 
— Obiter. yi 

3. (1927) AIR 1927 Mad 927 (929) : 104 Ind Cas 760, Venkatarama Iyer v. 

South Indian Bank of Tinnevcllyt 

4. (1920) AIR 1920 Pat 670 (573) ; 53 Ind Cas 85, Kesho Prashad Singh v. 

Harbans Lai. 

6. (1928) AIR 1928 Mad 627 (630) : 51 Mad 683 ; 110 Ind Cas 618, 
Parameswaran Namhtidri v. Seshan Pattar 
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Lai Ghoudhri,^ A became a surety for B for the due performance 
of the decree obtained by X against B. Thereafter an administration 
suit was bled against B and a receiver was appointed therein for the 
administration of B's property. X made an application in that suit 
for leave to execute his decree against B's properties, but the Court 
passed an order that he should wait. This order was subsequently 
set aside on appeal. A' subsequently applied for execution against 
the surety A under Section 145 of the Civil Procedure Code. It was 
held by their Lordships of the Privy Council that the order that X 
should wait and not proceed against B's properties was not an order 
staying execution of the decree against A. 

It has, however, been held in some cases^ that a stay of execution 
of a part of the decree or as against a particular property will 
nevertheless avail to save limitation for the execution of the decree 
as a whole. The reasoning advanced for this view is that this 
Section does not say that the execution must have been wholly 
stayed and that it is not justifiable to read into the Section more than 
what it actually says.^ It is submitted that in view of the decision 
of the Privy Council in Kirtyanand SingJis case^ and the other cases 
referred to already, these decisions are not good law. 

10. Order granting time to judgment-debtor to pay, if 
amounts to stay order. — A obtains a decree against B for 
payment of money. B applies for and obtains an order from the 
Court granting him time for payment of the amount. It has been 

(1931) A I E 1931 Lah 1‘25 (12G) : 131 Ind Gas 345, Asa Nand v. Bishan 
Singh. 

[But see (1921) AIR 1921 Mad 116 (116) ; 61 Ind Gas 901, 
Vellaggan Ghctty v. Muthayya Chetty, (Respondents not 
represented at the hearing in the High Gourt — Dissented from 
in AIR 1928 Mad 627.)] 

6. (1933) AIR 1933 P G 52 (54, 55) : 141 Ind Gas 700 : 12 Pat 195 : 

60 Ind App 43 (P C). (Order that dec re.e- holder should wait and not 
proceed against properties of ,4, the judgment-debtor, does not operate aa 
stay of execution against suret}^ for A under Section 1-15 of the Civil 
Procedure Code.) 

7. (1914) AIR 1914 Bom 211 (211) : 38 Bom 153 : 21 Ind Gas 713, Bai Ujam 

V. Bai Jiukhmani. (Stay as to part of decree — Subsequent execution 
seems to have l>een as to Uiat part only — Held Section 15 would 
apply.) 

\_Sce also (1906) 33 Cal 689 (692), Gurudeo Narayan Sinha v. Arnrit 
Narayan Sinha. (Under Act of 1877 — Injunction only against 
portions of the property proceeded against — But in the circum- 
stances of the case this injunction was held to have effectually 
prevented the decree-holder from selling the remaining portion.) 
(1918) AIR 1918 Upp Bur 4 (5) : 46 Ind Gas 399 : 3 Upp Bur Rul 73, 
Nachiappa Ghetty v. Mating Pe. 

(1921) AIR 1921 Cal 606 (608) : 64 Ind Gas 694, Govinda Nath 
Ghoudhury v, Basiruddm MandaL (Period during which an 
injunction restraining execution against a particular property 
alone was excluded, i.e. from 4th November 1933 to 18tb 
November 1933 in the case.) 

(1912)14 Ind Gas 348 (345): 84 All 4.S0, G hulam Nasiruddin v. 
Harden Prasad.] 

8. See (1918) AIR 1918 Upp Bur 4 (5) : 46 Ind Gas 399 : 3 Upp Bur Rul 73,. 

Nachiap'pa Chetty v. Maung Pe. 
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held by the High Court of Patna that the order operates as a stay of 
execution.^ A contrary view has been taken in the undermentioned 
case^ that such an order will not operate as a stay. It is submitted 
that this view is not correct. Where time is granted to the judg- 
ment. debtor, the decree-holder is clearly prevented from proceeding 
against the judgment-debtor. The view expressed that the grant of 
time to pay up the decree amount is similar to an adjournment of 
the execution cannot be accepted as correct. 

Where at the request of the parties the execution proceeding was 
consigned to the record room and no order granting stay or giving 
time was made, it was held in the undermentioned caso^ that there 
was no stay order. 

Kote 11 11. Institution of collateral suit or proceeding, if will 

operate as stay. — Where A has obtained a decree against B, the 
institution of a collateral suit or proceeding by B or some other 
person in respect of the decree or the subject-matter thereof will not 
operate as a stay of execution of the decree within the meaning of 
this Section. 

Illustrations, 

1. A obtains a decree against 0, B hies a suit against A for a 

declaration that the decree is invalid. The suit is decreed in the 
first Court but dismissed on appeal. The period of B's suit 
cannot be excluded under this Section for an application to 
execute the decree.^ 

2. Certain worshiiipers of a temple filed a suit against the archakas 

of the temple for a declaration that a lease of h/itndial collections 
to them by the devasthanarn committee was invalid. It was 
held that the period of pendency of such suit cannot he excluded 
for tlie purpose of computing the period of limitation for a suit 
by the trustee against the same defendants for recovery of the 
collections taken by them.^ 

3. A obtained a preliminary mortgage decree against B. Subse- 

quently C sued A and B for a declaration that the hypotheca did 

Note 10 

1. (1929) AIR 1929 Pat 36 (37) : 119 lud Gas 890 : 7 Pat 829, Gaiiga Singh 

V. Shea Prai^ad^ 

[See also (1926) A I R 1926 All 473 (474) : 94 Ind Cas 482, 
Mt. Sahodra v. Bhagwandas, (There was a stay order as well 
as an order granting time.)] 

2. (1918) A IR 1918 All 210 (218) : 40 All 198 ; 44 Ind Cas 24, Jurawan v. 

Mahabir Dube. 

3. (1927) AIR 1927 Lah 106 (106, 107) : 100 Ind Cas 475, Amin Chand v. 

Khiali, 

Note 11 

1. (1933) AIR 1933 Mad 418 (419) : 143 Ind Cas 1 : 56 Mad 490 (F B), 

Bala Trijivra Stindaramma v. Abdul Khadcr, (Dissenting from 
AIR 1927 Mad 997 (998).) 

(1919) AIR 1919 Oudh 85 (87) : 54 Ind Cas 426, Kalka Singh v. Gur 
Saran Lai, 

2. (1925) AIR 1925 Mad 1188 (1189) ; 89 Ind Cas 938, Seihu liao v. Seetha- 

lahshmi Ammal, 


tSeoiion 15 
Motes 
10—11 



Time which proceedings suspended 


587 


not belong to B but to C, but the suit was ultimately dismissed. Section 15 
It was held that the period of the pendency of the suit could not Notes 

be excluded in computing the period of limitation prescribed 12 

for an application by A against B for passing a final decree.® 

{Note — The decision assumes that Section 15 might apply to an 
application for a final decree. This is not correct* See Note 5 
ante.) 

4. A obtains a decree against B, B subsequently files a suit against 
A to set aside the decree on the ground of fraud. A cannot 
exclude the period of pendency of the suit in computing the 
period of limitation for an application for execution of the 
decree.'* 

See also the undermentioned case.® 

12. Attachment, if amounts to an injunction or a stay Note 12 

order. — An attachment of a book-debt or of a bond does not prevent 
a S2iit from being filed for the recovery thereof and does not operate as 
an injunction or a stay.^ An attachment of a decree under Order 21 
Rule 53 of the Civil Procedure Code does not prohibit the execution 
of, the decree by the decree-holder^ and therefore does not operate as 

3. (1925) AIR 1925 Mad 334 (335) : 85 Ind Gas 272, Aimnathaiji Anunal v. 

Sivarama Pillai. 

4, (1916) AIR 1916 Pat 367 (308) : 35 Ind Gas 579, Mahadeo Prasad Sahu v. 

Ham Chandra Naratn Sin<jh, 

(1924) AIR 1924 Bom 39 (40, 41) : 76 Ind Gas 557, Somsliikharsioami v, 

H h ivarpa Mallappa . 

6. (1924) AIR 1924 C^al 1059 (1061) : 84 Ind Gas 425, Prijoy Ghayid Mohatah 
V. Kh(Pa Sinlia. (Pendency of aiioblieL- suit does not operate as a stay 
order or injunction.) 

Note 12 

1. (1895) 17 All 198 (210, 211) : 22 Iiid App 31 : 6 Sar 551 (P C), Beti 

M afiarani v. Collector of Ktaivah. (Attachment after judgment — 

14 All 162 alTirraed.) 

(1890) 13 All 76 (78) : 1890 All W N 191, SInh Shigli v. Sifa Ram.. 

(1892) 14 All 162 (167, 109) : 1892 All W N 27, Collector of Efawah v. BcH 
Maharani. (Affirmed by the Privy Gonncil iu 17 Ail 198 (P G).) 

(1919) A I R 1919 Mad 817 (318) : 42 Mad 637 : 50 Ind Gas 380, Hanijasami 
C heity . Thany at • e I u C i / e thi. 

(1918) A I 1918 Cal OBl (632) : 40 Ind Cas 816, Munsur AU v. Abhoya 
Charan 1ms. (Attachment before judgment.) 

[But see (1862) 1 Mad II (5 R 150 (151). Kadarhacha Sahib v. Hanrfa- 
samy Nayak. (While the bond was attached and placed under 
power and control of a Gourt, no one could deal with it except 
by the direction and orders of the Court. Such attachment was 
held to be good and sufficient cause under Madras Reg. II of 
1802, Section 18 clause 4 as to save the bond from limitation.) 

(1885) B Mad 229 (234), Slmnrnyyain v. Moidiyi. (This is not good 
law after the Privy Council decision in 17 All 198 (P C).] 

2. See Forms 22 and 23 of Appendix E to the Gode of Civil Proctidure. 

[See also (1924) A I R 1924 Mad G73 (675) : 80 Ind Cas 103 : 47 Mad 
641, Bajifayiripathy v. Bharani Sayilaran. 

(1924) AIR 1924 Bom 383 (384) : 48 Bom 485 : 80 Ind Gas 239, 

Chanhasappa Nagappa v. 1 1 olibasappa. 

(1934) AIR 1934 Bah 142 (143) : 150 Ind Cas 174, Mahesh Bass 
Chanan Das v. Mehnya liam. 

(1912) 18 Ind Gas 179 (179, 180) (Mad), Gopala Menon v, Mana^ 
vikraman. 
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Section IS 
Notes 
12—13 


Note 13 


an injunction or a stay order.^ Where A obtained a decree against B 
in Court X and B obtained a decree against A in Court Y and in 
execution thereof got A's decree against himself attached under 
Order 21 Eule 63 of the Code, it was, however, held in the under- 
mentioned case'* that such attachment operated as a stay of execution 
of A's decree against E. It is submitted that this view is not correct. 
The attachment, which is under Order 21 Eule 53 sub-rule 1 (b), 
would be to merely request the Court X to stay execution of ^’5 
decree unless and until the holder of the decree sought to he executed 
(in this case A) applies to Court X to execute its own decree. In 
other words, A can apply for execution at any time, and consequently 
there cannot be any stay of execution wdthin the meaning of this 
Section. 

Where an order of attachment actually prohibits execution by 
anybody'" or is accompanied by a stay order,® then Section 16 will 
apply, 

13. Order allowing execution only on condition. — Where 
the Court made an order that the decree would he allowed to be 
executed only if the decree- holder furnished security for half a lakh 
of rupees and it was found that it was impossible for the decree- 
holder to furnish such security, it was held that the order effectually 
operated as a stay of execution within the meaning of this Section.* 
In the undermentioned casc**^ the decree-holder applied for execution 
by transfer to another Court, but the Court ordered him to produce 
the judgment in a certain suit before a certain date before the decree 
could be transferred. The judgment in that suit was passed at a 
much later date and so the copy was not produced on the date fixed 
and the petition w^as dismissed. In calculating the limitation for a 
subsequent application for execution it was held that the time during 
which the suit, the judgment in wliich was required to be produced, 

(1934) A I R 1934 Cal 140 (141) : 149 Ind Cas 1130, Sa?'oj liaiijan 
Sinha v, Joy Durga I)assi.'] 

[See however (1911) 9 Ind Gas 786 (787) : 35 Mad 622, Thuchakovil 
Unni Koya v. Arapainl Fathutii. (Attachment under the old 
Code under which the attached decree-holder was prevented 
from executing his decree.)} 

3. (1924) AIR 1924 Mad 673 (675) : 80 Ind Gas 103 : 47 Mad 641, Rajitagiri- 

pathy V, Bhavani Sankaran, 

(1924) AIR 1924 Bom 383 (384) : 48 Bom 485 : 80 Ind Gas 239, Ohanha* 
sappa Ragap2)a v. Hohbasappa. 

4. (1916) AIR 1916 Cal C20 (621) : 30 Ind Gas 587, Kiransliashi Dehi v. 

Ghandrika Prosad Singh, (Attachment under a cross decree operates 
as stay.) 

6. (1924) AIR 1924 Mad 673 (675) : 80 Ind Gas 103 : 47 Mad 641, Eajitagiru 
pathy V. Bharani Sankaran, 

6. (1923) AIR 1923 Cal 310 (311) : 68 Ind Gas 897, Gharu Chandra Mazum- 
dar V. Fanindra Narin Ghoudhury. 

Note 13 

1 . (1920) AIR 1920 Pat 354 (356, 367) : 63 Ind Gas 9, Satdeo Narain v. 

Radhey Kuar, (19 Suth W R 180, Followed.) 

2. (1921) AIR 1921 All 174 (175) : C4 Ind Gas 598, Baldeo Singh v. Bmn 

Sarup, 
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continued, should be excluded. Where a final decree in a mortgage Section i ft 
suit was set aside in appeal against some of the defendants and Notes 

the case was ordered to be re-tried, and the Court struck off the ^3 — 17 

execution application against the other defendants until the case 
remanded finally settled the liability of former defendants, it was 
held that the order operated as a stay of execution.^ 

14. Adjournment of case is not stay. — The adjournment of Note 14 

an application for execution for hearing cannot operate as a stay of 
execution or as an injunction.^ 

15. Appeal does not operate as a stay. — The preferring of Note 18 

an appeal cannot be said to be an order of a Court granting an 
injunction or stay. 

Order 41 Rule 5 of the Code of Civil Procedure in fact provides 
that an appeal shall not operate as a stay of proceedings under the 
decree or order appealed from except so far as the appellate Court 
may order. 

The case noted below ^ in which it was held that the period of 
pendency of an appeal from the decree could be excluded in com- 
puting the limitation for an application for the execution of the 
decree, cannot bo considered to be correctly decided. 

16. *^The day on which it was issued or made, and the day Note 16 
on which it was withdrawn.” — Where stay was ordered on 

condition of security being furnished by the party seeking the stay 
and the security was tendered, accepted and given finally only on 
a later date, the stay must be deemed to commence on the date of 
the order itself. The fact that the condition (about security) was 
fulfilled only subsequently cannot alter the position.^ 

17. Duration of stay in case of an appeal. — When a stay or Note 17 

an injunction in respect of execution has been granted by a Court in 
a suit or proceeding and the suit or proceeding is dismissed, does the 
stay or injunction terminate on such dismissal or does it continue 
during the pendency of the appeal preferred in such suit? The 
answer is that the stay or injunction terminates with the dismissal 
of the suit or proceeding as the trial Court has no power to grant an 
interim injunction or stay so as to last after the dismissal of the suit 

3. (1918) AIR 1918 Cal 143 (143) : 47 Ind Cas 907, Satish Mohiiii Dcbya v. 

Pabna Bank Ltd, 

Note 14 

1. (1917) AIR 1917 Cal 444 (445) ; 36 Itid Cas 930, Thakamoyi Dasi v. Nadir 
Ghand^ 

(1921) AIR 1921 Bom 33 (33) : 60 Ind Cas 016, Visivanath Barsharani v. 

Narsu Tulsidas. 

Note 15 

1. (1911) 11 Ind Cas 972 (973, 974) (Cal), Sheikh Muhammad v. William 
Alfred Thomas. 

Note 16 

1. (1927) AIR 1927 Mad 891 (393) : 99 Ind Cas 632, Thayyamuthu V. 

Odayappan. 
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Seotion 18 or proceeding by the same Court. ^ Where the injunction or stay is 
Note 17 granted “until the decision of the suit,” the ‘decision' contemplated 
is not the final decision in the litigation* by a final Court of appeal 
or revision,^ It was so held even in a case where injunction was 
granted pending fiyial decision of the suit.”*"* In a case coming 
under Order 21 Kulo 29 of the Code of Civil Procedure und,er which 
execution may be stayed pending a cross suit by the judgment-debtor 
against the decree- holder, the Calcutta High Court^^ held that the 
words “until the pending suit has been decided” mean until the 
claim in the suit has finally been decided. This view, in the circum- 
stances of the case, is not in conflict wdth the foregoing principle. 

The first Court granted an injunction, but the suit itself was 
dismissed in the first appeal for misjoinder. On the second appeal 
the decision of the first appellate Court was reversed and the case 
was remanded for disposal on merits. It was held that the order of 
remand by the High Court was not tantamount to the issue of an 
injunction.^ But where in consequence of a remand the decree of 

Note 17 

1. (1921) A I R 1921 All 90 (101) : 4B All 388 : 61 Ind Cas 417, Madho Prasad 
V. Draupadt Bibi. 

(1924) AIR 1924 Mad 178 (179) : 76 Ind Cas 126, Ayissaumvia v. P. K» 
Abdnlla, 

(1916) A I R 1916 Pat 89 (90) : 42 Ind Cas 811, Mahcsh Ham, Tcwari v, ML 
Lachhan Kurr. (Stay of execution of decree pending disposal of an 
application to sot aside an ex parte decree — The application being 
dismissed, applicant applying for review— Stay docs not continue during 
review.) 

(1898) 21 Mad 257 (260) ; 8 Mad Ij Jour 25, Suryanarayana Pnndarathar 
V. Gurunada Pillax. (But there can be no revival of a petition 
which had been properly dismissed — In first execution petition decree- 
holder wa.s rejected to a regular suit to establish his right and the 
execution petition was dismissed. But the decree-holder, without 
filing the suit again, put in an execution petition which was rightly 
dismissed. A further execution petition was held not to be a revival 
of the prior one.) 

(1870) 14 Siith W R 384 (384), Shaikh Moheeooddeen v. Shaikh Ahmad 
II ossein. 

[See also (1903) 26 All 110 (144) : 1903 All W N 211, Beni Prasad v. 
Sarju Prasad. 

(1926) A I R 1926 Pat 6‘2 (63) : 89 Ind Cas 992, Ha jo Bibi v. Jlar 
Sahay LaL] 

(1887) 1887 All W N 297 (297), Chunni Knar v. Dwarka 
Prasad. 

(1920) AIR 10-20 All 174 (174) : 42 All 564 : 56 Ind Cas 1006, 
Balwani Singh w Budh Singh.] 

2. (1903) 26 All 140 (144) : 1903 All \V K 211, Beni Prasad v. Sarju Prasad. 
(1926) AIR 1926 All 409(410) : 94 Ind Cas 1005, Sat Narain Lai V. Ganga 
Jal, (Reversing dc3cision of Walsh, J. in AIR 19-25 All 572.) 

[See however (1886) 1886 Bom P J 156, Gopal v. Sita Earn.] 

8, (1921) AIR 1921 All 99 (101) : 61 Ind Cas 417 : 43 All 383, Madho Prasad 
V. Dratipadi Bibi. (Walsh, J., Doubting.) 

3a. (1928) AIR '1928 Cal 222 (224) : 107 Ind Cas 79 ; 65 Gal 512, Mahesh 
Ohandra v. Jogendra Lai Sarkar. (The pending suit was decided in 
favour of the plaintiff-judgment-debtor in trial Court and also in 
appeal.) 

4. (1915) AIR 1916 Mad 756 (758) : 26 Ind Cas 267, Doraisami Beddi v. 

Vcnkaiachallarn Pillai. . 
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the first Court itself is restored, it is not unreasonable to hold that 
the stay or injunction revives, if the form of the first Court’s decree 
operates as a stay of execution,® 

18, “Reviyal” of execution application and Section 16.— 

Section 15 deals only with the computation of the period of limita- 
tion for an application for execution. It does not affect the law 
with regard to applications to revive an application for execution 
already made but suspended by an interruption and deemed to be 
pending final disposal by the Court. The Section has not the effect 
of making such a revival application a fresh application for execu- 
tion. It has not got the effect of destroying the equitable theory of 
revival of pending application uniformly recognized by Courts.^ A 
decree- holder applied for execution of his decree on 4th January 
1916 and while the execution was ponding, a suit was brought to 
declare that the property proceeded against in execution was not 
liable to be sold and the execution was stayed by injunction. The 
suit was finally disposed of on the 6th of .Tuly 1920 and the injunc- 
tion was dissolved. The execution application was tlien “struck off’’ 
without notice to parties. On the 10th January 1923, the decree- 
holder again applied for execution and contended that his application 
was only to revive the prior execution application wdiich was not 
finally decided in being so “struck off.” It was contended that 
Section 15 of the Limitation Act had the effect of making every 
application in execution an application for execution and that the 
period of stay by injunction should alone be excluded and that the 
last application should be held to be time-barred. The Allahabad 
High Court in a Full Bench'*^ decided that it was a cas(3 of a revival 
of a pending application and that Section 15, Limitation Act, did not 
affect the right to apply for revival. It is a well-recognized principle 
of law that whore the execution of a docroe has been suspended 
through no act or default of the decree- holder, the latter has a right 
to ask the Court to revive and carry through the execution pro- 
ceedings which have been thus suspended.'^ But where a break in 

5. (1903) 26 All 140 (143) : 1903 All W N 211, Jk'iii I^rasad v. Sarju rraaad. 

(1903) 26 All m) (160) : 1903 All W N 221, Ruddar Suigh v. Dhanpal 
SifKjh. (Suit to set aside decree on ground of fraud — Interim stay of 
execution till disposal of suit granted— Suit itself decreed — Duriiig 
pendency of appeal from the decree, the deo'co itself held to opernd,c as- 
stay though interim stay as such came to au end with the passing of 
the decree.) 

Note 18 

1. (1927) A I R 1927 All 16 (19, 20, 22) : 100 lud Gas 692 : 49 All 276 (F B), 

Ch hat tar Singh v. Kamal Singh. 

(1936) AIR 1936 Cal 239 (242) : 63 Cal 57 : 162 Ind Gas 654, Krisio 
Kamini Dohi v. O Irish Chandra Mondal. 

[See however (1925) AIR 1925 Pat 293 (299) ; 78 Ind Gas 478, Lai 
Pasi V. Rarnsaran Jjal.] 

2. (1927) AIR 1927 All 16 (20, 22) : 49 All 276 : 100 Iiid Gas 692 (F B), 

Ghhattar Singh v. Kamal Siyigh. 

3. (1905) 27 AU 334(338) : 32 Ind App 102 : 1 Cal L Jour 381 : 2 All L Jour 

397.: 7 Bom L R 433 : 9 Gal W N 601 : 15 Mad L Jour 258 : 8 Sar 
810 (P C), Qamar-ud-din Ahmad v. Jaivahir LaL 


Section 

Notes 

17—18 


Note 18 
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fleotion IS the continuity arose by reason o£ the decree.holcler’s omission or 
Mote 18 default, the subsequent application cannot be regarded as a continua. 

tion of the previous one.^**' On the question whether the application 
for revival should be within three years of the removal of stay, there 
is a difference of opinion among the High Courts, some holding that 
there is no limitation at all for such an application and others 
holding that it is governed by Article 181 of the Act. See Article 
181 and Notes thereon and the undermentioned cases.^ 

(1921) AIK 1921 Al] 99 (100) : 43 All 383 : 61 Ind Ciis 417, Madho Prasad 
V. Draupadi Bih't. (A revival application is governed by Article 181.) 

(1923) AIR 1923 All 600 (601) : 77 Ind Gas 871, Mahamad Uadi v. Debi 
I^rasad, 

(1920) AIR 1926 Mad 698 (699) : 95 Ind Gas 718, Laluniia v. Mazur 
Hannisa. 

(1921) AIR 1921 Cal 472 (473) : 68 Ind Cas 207, Ajodhya Nath Pahary v. 
Srinatk Chandra Pah ary. (Execution suspended by pendency of 
proceedings under Order 21 Rule 2, Civil Procedure Code for recording 
satisfaction.) 

(1921) AIR 1921 Cal 594 (595) : 64 Ind Gas 849, Jira Bihi v. Majiruddin, 
(Sale held in execution of decree set aside — Execution is revived.) 

(1914) A I R 1914 Cal 269 (270) : 20 Ind Cas 244, TUahdhart Lai v.Bihrani 
Singh. (An intermediate application in execution for another relief 
docs not matter.) 

(1935) AIR 1935 Lah 911 (912) : 157 Ind Cas 679, TPira Loll v. Punjab 
National Bank. (As successful claim proceedings wore pending, it was 
held that subsequent execution petition was a continuation though 
prior execution petition had been dismissod for default.) 

(1937) AIR 1937 Oudb 158 (159) : 165 Ind Cas 798 : 12 Luck 743, Narain 
Bakhsh S'lngh v. Shwa Bhikh. 

(1880) 5 Kom 29 (35) : 1880 Bom P J 232, Kalyanhhai Lipchandbhai v. 
Chansharnlal J adunathji. (Injunction against execution — Act of 
1877.) 

(1878) 4 Cal 415 (416, 417) : 3 Cal L R 46, Issurree Dassce v. Abdool 
Khalak. 

(1908) 31 Mad 71 (73, 76) : 18 Mad L Jour 46 : 3 Mad L Tim 329, Chala^ 
radi Kotiah v. Paloori Alamelammal. (Provided no neio relief is 
claimed.) 

(1926) AIR 1926 Pat 129 (130) : 89 Ind Cas 886, Ihralmn Hussain Khan 
V. Sheopratap Narain. (The scoi>e of both the applications must be 
the same.) 

(1913) 20 Ind Cas 439 (441) (Cal), I^al Gnbmd Nath v. Bhikar Sahu. 

(1901) 1901 All W N 117 (117), p'arzand All v, Bhup Indar Bahadur 
S'lngh. 

(1865) 3 Suth W R Act X Rul 5 (6), Mohamod Kalce Shikdar v. Sheikh 
AH Jiossein Chcmdlry. (Revival of suit wrongly struck off owing to 
pendency of connected suit.) 

[See also (1879) 4 Cal 877 (880) : 3 Cal L R 161 : 4 Ind Jur 236, 
Pluir<nath B^unjo v. Ghunni I^al Ghose. (Whether the 
previous application was finally disposed of or not is a question 
of fact depending on circumstances.)] 

[Sec (1898) 1898 All W N 137 (138), Anwarali Khan v. Phul Chand. 
(1918) A I R 1918 Mad 1010 (1011) ; 38 Ind Cas 300, Satyanarayana 
V. N arananaswamy Naidu.] 

3a. (1900) 6 Cal W N 347 (848, 349), Dhukiram Srimani v. Jogendra Clmnder 
Sen. 

4 . (1986) AIR 1936 Cal 239 (242, 243) : 63 Cal 67 : 162 Ind Cas 664, Kristo 
Kamini Debi v. Girish Chandra Mondal. (No limitation.) 

(1919) AIR 1919 Oudb 85 (87) : 54 Ind Cas 426, Kaika Smgh v. Gut 
S aran LaL (Revival application must be made within three years.) 

(1926) AIR 1926 Pat 298 (299) : 78 Ind Cas 478, Lai Pasi v. Mam Saran 
Lai. (Article 181 applies.) 
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19. Notice of “Suit” — Sub>Bection 2. The provision in sub- 
section 2 will apply only where the enactment requires that notice 
should be given of the suit before such a suit is commenced.^®* It 
has no 'application where such notice is not notice of suit but is only 
intended as an information of the claim to the defendant^ or a notice 
determining a tenancy. 

The plaintiff is entitled to deduction of the period of the notice 
if at the time of giving it, it was required to be given by law though 


(1880) 6 Bom 29 (85) : 1880 Bom P J 232, Kalyanbhai IHpchand v. Ghana- 
shamlal JadunatJiji. (Act of 1877.) 

(1921) AIR 1921 Nag 04 (00) : 64 lud Oas 855, Bhaurao v. hahanu. 

(Execution proceedings stopped by death of the decree-holder.) 

(1920) AIR 1920 Pat 62 (03) : 89 Ind Gas 992, Bihi Hajo v. Bar Sahay 
Lai. (Article 181 applies.) 

[See also (1918) AIR 1918 Pat 296 (297) : 44 Ind Gas 500 : 3 Pat L 
Jour 103, Sakina Bibi v. Ganesh Prasad. (Article 181 applies.) 
(1936) AIR 19.30 Gal 239 (242) : 39 Cal W N 1030 (1035) : 63 Cal 
57 : 162 Ind Gas 654, Sni. Krislo Kamini Dehi v. Girish 
Chandra Mondal. (No rule of limitation prescribed for such 
an application.)] 

Note 19 

la. (1932) AIR 1932 Bom 259 (261) : 137 Ind Gas 545 : 66 Bom 135, Chhagan 
Lai Sakerlal v. MunicipaHty of Thana. (Notice under Bombay 
District Municipalities Act.) 

(1914) AIR 1914 Cal 396 (436) : 40 Cal 898 : 23 Ind Gas 25 (S B), 
Weston V. Peary Mohan. 

(1917) AIR 1917 Lah 212 (212) : 1917 Pun Re No. 52 ; 38 Ind Gas 600, 
North W ester 71 By. v. Earn Dhan Mai Shib Lai. 

(1919) AIR 1919 Oudh 20 (27) : 22 Oudh Gas 342 : 54 Ind Gas 535, Ladly 
Prasad v. N izani-iid-din Khan., (The Secretary of State not a neces- 
sary party to the suit at all.) 

(1922) AIR 1922 Pat 549 (550) : 70 Ind Gas 109, B. d nIw. Ely. Company 
V. Earn Samp Lai Choindhury. (Notice under Section 77, Railways 
Act, to Secretary of State.) 

(1933) A I R 1933 Sind 240 (244) : 1933 Cr C 800 : 148 Ind Gas 178, Asan- 
das 1! aslunatrai v. Khan Chand. (Suit against a Police Head 
Constable for alleged illegal search.) 

(1928) AIR 1928 All 625 (625) ; 115 Ind Gas GIB (613), Oudh Behari Lai 
V. Collector of Etah. 

[See also (1914) AIR 1914 Sind 125 (128) : 8 Sind L R 294 : 29 lud 
Gas 597, Municipality of Tatta v. Asanmal Chandoomal. 
(Notice under Bombay District Municipalities Act.)] 

[See (1925) AIR 1925 Mad 1134 (1135, 1139) : 48 Mad 586 : 91 lud 
Gas 82, E. C. Kelu Nair v. Secretary of State. 

(1923) AIR 1923 Mad 665 (665) : 74 Ind Gas 281, Secretary of State 
V. Nayarnja Iyer. 

(1930) AIR 1930 Nag 179 (180) ; 26 Nag DR 81 : 123 Ind Gas 903, 
K. L, Niyogi d Co, v. District Cou7icily Buldana.] 

1. (1931) AIR 1931 All 752 (754) : 133 Ind Gas 537, Banxla Kant Sen v. 

Court of Wards i 7 i charge of Baraon Estate, Allahabad. (Notice to 
the Collector under Section 17 of the United Provinct‘s Court of Wards 
Act is not a notice covered by Section 15 of the lamitation Act.) 
[See (1924) A I.R 1924 Pat 596 (597) : 78 Ind Gas 415, E. I. liy. Go. 
V. Ahantadi Khan. (Notice i.s part of cause of action.)] 

lb.(1987) AIR 1937 Cal 656 (657) ; I L R (1937) 1 Cal 499, Krishna Kanla 
Ghosh V. liajeshwar Ghosh. 
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Note 20 


694 Time dubing which pkocbbdihgs suspended 

subsequently such notice^,inay have become unnecessary.^ 

20. Notice required in case of only one or some only of the 
^ofendants. — Suppose in a suit against several defendants, notice 
is required to be given by law only in respect of one or some of 
them ; is the period of the notice to be excluded as against the others 
also ? 

The Allahabad High Court^ has held that if it is necessary or 
even permissible for a plaintiff to bring a suit claiming relief against 
all the defendants johitlpy the period of the notice should be excluded 
for the whole suit and not merely so far as the defendant to whom 
notice was given is concerned. Any other view will make the 
provisions of Section 15 nugatory in cases in which it is necessary 
to implead in one suit private individuals and a public officer against 
whom there is but one cause of action. z\ll that the Section requires 
is that a notice should have been given under law and if this 
condition exists, it declares without any qualification or reservation 
that the period of the notice shall be excluded. The Bombay High 
Court is also of the same view.^ The Calcutta High Court has 
however held to the contrary.'^ But it was a case where the Court 
came to the conclusion that even as against the Secretary of State 
fpr India the period of the notice could not be deducted on the basis 
of Section 29 of the Limitation Act as it stood before the amendment 
which made it applicable to local and special laws. The High 
Courts of Lahore"* and Pat and the Judicial Commissioner’s 
Court of Sind"*^ are also of the same view as the High Courts of 
Allahabad and Bombay. 


2. (1024) AIK 1924 Bom 3G4 (365) ; 81 Ind Oas 750, Klianderao v. Chan- 
mallappa, (Notice under Bombay Court of Wards Act — Ward ceasing 
to be such before suit came on for hearing.) 

Note 20 

1. (1930) AIK 1930 All 742 (745) : 1930 (M Cas 998 : 53 All 44 : 132 Ind 

Cas 17, Mahomed Sharif v, Nasir Alu (Suit against a Police Ins- 
pector and other private individuals for damages for malicious prose- 
cution on the ground that all the defendants conspired to bring a false 
charge against the plaintiff.) 

2. (1924) AIK 1924 Bom 364 (365) : 81 Ind Cas 750, Khanderan v. Chan- 

mallappa. (Notice under Bombay Court of Wards Act being required 
only in respect of some of the defendants.) 

3. (1919) AIK’ 1919 Cal 949 (950) : 47 Ind Cas 524, Gangadhar Nanda v. 

J anakimoniDasi, 

4. (1928) AIR 1928 Lah 849 (360) : 9 Lah 619 : 111 Ind Caa 749, E. /, Blh 

Co, V, Bdhiniullah Ilahi Bahhsh. (Provided all the defendants are 
properly impleaded in the plaint, it does not affect the application of 
Seotion 15 (2) that any or some of the defendants are found on trial 
not to be liable.) 

4a.(1922) AIR 1922 Pat 549 (560) : 70 Ind Cas 109, B, d N. W. By. Co. v. 

Bamsuruplal Choiodhury. (Suit against several Railways — Notice to 
Secretary of State necessary only with respedt to one of the Railways.)- 
4b.{1937) AIR 1987 Sind 281 (284) : 172 Ind Ca.s 622, Udharam Vassanmal 
V. Grahams Trading Go. Lid, (Joint tort-feasors.) 
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But, in any case, the plaintiff is not entitled to claim deduction 
of time as against private individuals by impleading the Secretary of 
State or a public oflQcer unnecessarily and giving him notice, though 
be might have done so under a mistake of lav7 or fact.*^ 

21. Adverse possession (Section 28) and extension of limu 
tation under sub-section 2. — Where a suit for possession is 
instituted after 12 years of the cause of action but is within time by 
reason of the exclusion of the period of notice required to be given 
• before suit, the defendant cannot claim that his title by adverse 
possession is perfected by the suit not having been instituted within 
12 years of the cause of action. The reason is that the defendant 
can get a title only on the expiration of the period limited by the 
Act for instituting such suit, and such period will be 12 years 
excluding the period of notice.^ 

22. Sub-section 2 ; ‘^Enactment for the time being in force.” — 

These words require that the enactment referred to must be in force 
in the place in which the suit is brought. Section 54 of the United 
Provinces Court of Wards Act requires two months’ notice to be 
given l)efore a suit is instituted against a ward represented by the 
Collector. In a suit instituted against the ward outside the United 
Provinces, viz. at Delhi, it was held by the Lahore PTigh Court^ that 
the fact that the defendant was a ward under the United Provinces 
Court of Wards Act would not make Section 15, sub-section 2 of 
the Limitation Act applicable to the suit, as the United Provinces 
Court of Wards Act which required the two months’ notice to be given 
would not apply to suits instituted outside the Province to which 
alone the enactment applied though the suit was against that ward. 

23. Section 15 sub-section 2 and Sections 6 and 8. — See 

Note 41 to Section 6, ante. 

24. Section 15 and res judicata. — A decision between the same 
parties in a prior execution application as to the applicability of 
Section 15 of the Act is binding on them and the same question of 
limitation cannot be agitated in a subsequent application.^ 
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Note 24 


5. (1919) AIR 1919 Oudh 26 (27) : 56 Ind Gas 535 : 22 Oudh Case 342, 
Ladli Prasad v. N aizanmddin Khan. 

Note 21 

1. (1928) A I B 1928 All 625 (625) : 116 Ind Cas 613, Oudh Behari Lnl v. 
Collector of Etak. (Notice to the Oouit of Wards.) 

Note 22 

1. (1937) AIK 1937 Lah 41 (48, 49) ; 164 Ind Oas 1090 ; I L R (1937) Lah 
11, Hargulal Mai v. Muhammad Ata Etahi Khan. (Per Coldstream 
and Monroe, JJ. ; Jai Lai, J., contra.) 

Note 24 

1. (1932) AIR 1932 Oudh 246 (246) ; 137 Ind Cas 603, Mahomed Amir 
Mirea Beg v. Oauri Nath. 
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596 Time of fboceedings to set aside execution sale 

1 0,* In computing the period of limitation 
Exclusion of tine prescribed for a suit for possession 
during which pro- by a purchaser at a sale in execution 
«We“**exerutira^ of » decrce, the time during which a 
sale are pending. proceeding to Set asido the sale has 
been prosecuted shall be excluded. 

S ynopsis 

1. Scope of the Section. ' 

2. "Suit.” 

3. “Proceeding.” 

Other Topics 

Symbolical possession obtained — Suit for actual posso-sfyion — Section not 

applicable ... ... See Note 1, Pt. 1 

Prosecuting claim based on sale — Time not to be excluded ... See Note 3, Pt, 3 

1. Scope of the Section. — Articles 137 and 138 prescribe the 
period of limitation for suits for jicssession by purchasers at sales in 
execution of decrees. This Section enacts that in computing the 
period of limitation so prescribed, the time during which a proceeding 
to set aside the sale lias been prosecuted shall be excluded. 

In order that this Section may apply, the suit must be for 
possession by a purchaser at a sale iit execution of a decree. In 
other words, the cause of action for the suit must be the purchase, 
A person who has purchased at a sale in execution of a decree and 
has obtained symbolical possession, and sues for actual possession, 
cannot bo said to be suing as a purchaser at n sale in execution of a 
decree within the meaning of this Section, The cause of action for 
the suit in such a case is not the j^urchase hut the adverse possession 
of the defendant from the date of the delivery of symbolical posses- 
sion ; Article 144 and not Article 137 or Article 138 governs such 
cases. ^ 

2. “ Suit.” — This Section applies, in terms, only to suits for 
possession by a imrehaser at a sale in execution of a decree. The 
word “suit” in this Act does not include an “application.” (See 
Section 2 clause 10, ante.) 

An application for possession under Order 21 Kules 95 and 96 
of the Civil Procedure Code will, therefore, not fall within the 
purview of this Section. 

^ Act of 1877, Section 16 and Act of 1871, Section 17. 

(Same as above, except for the following changes, viz. for the words “a 
proceeding to set aside the sale has been prosecuted” there was “the judgment- 
debtor has been prosecuting a suit to set aside the sale” in the Act of 1871 and 
“the judgment-debtor .... proceeding to set aside the sale” in the Act of 1877.) 

Act of 1859. 

No corresponding provision. 

Section 16 — Note 1 

1. (1921) AIR 1921 Cal 385 (387) : 70 Ind Cas 420, Brojendra Ktimar Boy 
Chnudhri v, Ashutosh Boy, 
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3* ‘‘Prooeedingi” — Under the Limitation Act of 1871, the SeotiOB 1$ 

period during which the judgment-debtor had been prosecuting a Note 8 
suit to set aside a sale was excluded. The word “proceeding’' was 
substituted for the word “suit” in the Act of 1877. The intention 
of the Legislature is evidently to allow exclusion of time during 
which the validity of the sale is in controversy, whether the sale is 
impeached by a suit or by an application to set aside the sale.^ 

Thus, where the judgment-debtor filed an application to set aside the 
sale and, on the application being dismissed, filed a suit to set aside 
the decree and the sale, and the suit was finally dismissed by the 
Privy Council, the entire time taken in respect of such proceedings, 

i. e. the period during which the legality of the sale was in question 
was excluded under this Section in a suit for possession by the 
auction purchaser.^ 

The word “proceeding” refers only to a proceeding to set aside 
the sale and the period during which the auction purchaser has been 
unsuccessfully prosecuting a claim based on the sale cannot bo 
excluded in a suit by him for possession.'^ 

17.“^ (^) Where a person who would, if he were Seotion 17 
living, have a right to institute a suit 
Effect of death make au application, dies before 
accrues. the Tight accTues, the period ot limi- 

tation shall be computed from the time 
when there is a legal representative of the deceased 
capable of instituting or making such suit or appli- 
cation. 

( 2 ) Where a person against whom, if he were liv- 
ing, a right to institute a suit or make an application 
would have accrued dies before the right accrues, the 

^ Act of 1877 — Section 17. 

Same as above. 

Act of 1871 — Section 18. 

When a person who would, if he were living, have a 
Effect of death right to sue, dies before the right accrues, the period of 
hefore r ight to sue limitation shall be computed from the time when there is a 
accrues, representative in interest of the deceased capable of suing. 

When a person against whom, if he were living, a right to sue would have 
accrued, dies before the right accrues, the period of limitation shall be computed 
from the time when there is a representative whom the plaintiff may sue. 

Nothing in the former part of thi.s Section applies to suits for the possession 
of land or of an hereditary office. 


Act of 1859. 

No corresponding provision. 

Note 3 

1 . (1917) AIR 1917 Cal 802 (80S, 804) ; 38 Ind Cas 547, Fromotha Nath Boy 

V. Kish ore Lai. 

2. (1917) AIR 1917 Cal 802 (803, 804) : 38 Ind Cas 547, Fromotha Nath Hoy 

V. Kishore Lai, 

3. (1864) 1864 Suth W R Gap 130 (180), Wooma Churn v. Ranee Mohamoya, 
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Section 17 


Note 1 


Note 2 


period of limitation shall be computed from the time 
when there is a legal representative of the deceased 
against whom the plaintiff may institute or make 
such suit or application. 

(3) Nothing in sub-sections (1) and (2) applies 
to suits to enforce rights of pre-emption or to suits 
for the possession of immoveable property or of an 
hereditary office. 


S ynopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. Relative scope of Sections 6 and 17. 

4. Where a person who would, if he were living, have a 

right to sue, dies before the right accrues. 

5. Death of creditor on day when debt becomes due. 

6. The starting point of limitation under the Section. 

7. “Legal representative,” meaning of. 

8. “Capable of instituting . . . such suit.” 

9. Claims against estate of deceased person — Applicability 

of Section — Sub-section 2. 

Other Topics 

Suit by or iigainst admimstratof 
Suit by or against executor 
Disability of legal representative 
Section not applicable to appeals 
Suit for partnorship accounts after death of a partner 


See Kote 8, Pts. to 4 
See Note 8, Pts. 6, 6 
See S. 6 Note 8 
See Note 2 
See Note 4. 
Pts. 2, 8 & F-N (2) 


1, Legislative changes. 

1. There was no corresponding Section in the Act of 1859. 

2. The corresponding Section in the Act of 1871 did not apply to 

applications, but only to suits. The Sections in the later Acts 
apply to applications as well as suits. 

3. The Section in the Act of 1871 applied also to suits for pre- 

emption, The later Acts do not apply to such suits. 

4. The corresfionding Section in the Act of 1871 spoke of a ‘‘repre- 

sentative in interest” and a “representative”. The subsequent 
Acts refer to a “legal representative.” 

2. Scope of the Section. — It is a general jirinciple that unless 
there is a completed cause of action, limitation cannot run and that 
unless, inter alia, there is a person who can sue and a person who 
can be sued, there cannot be a complete cause of action.^ It follows 

Section 17 — Note 2 

1, (1913) 2KB 549 (652) : 82 L J K B 949 : 109 L T 77 : 29 TLB 486. 
Oelmini v. Moriggia. {Cited in A I R 1924 Cal 600 (609).) 
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that limitation will not run where there is no person who can sue or 
who can be sued.^ This Section is based on this principle. It 
provides that (except in certain cases which it enumerates in 
sub-section 3), where a cause of action accrues in favour of or against 
the estate of a deceased person, limitation must be postponed till 
there is some one who can sue or be sued on behalf of the estate. 

The Section is one of the provisions of the Act which enable 
proceedings to be instituted after the period provided for by the first 
Schedule. It has been seen in Note 2 to Section 6 that such provi- 
sions proceed in different ways to achieve this end. For instance, in 
some of them the starting point of limitation is postponed. In some, 
the starting point of limitation is not postponed but the litigant is 
given an additional period. This Section belongs to the category 
which postpones the starting point of limitation. 

The ground on which limitation is postponed under this Section 
is the absence of any person who can sue or be sued on the cause of 
action. The cause of action contemplated is one which arises in 
favour of or against the estate of a deceased person. The first sub- 
section relates to cases in which such cause of action accrues in 
favour of the estate ; the second sub-section relates to cases in which 
the cause of action is against the estate. In either case, the starting 
point of limitation is postponed till there is some person who is 
capable of suing or being sued on behalf of the estate. 

The Section applies only to suits and applications ; it does not 
apply to appeals. Suits for xu'G-emption, suits for the possession of 
immovable property and suits for the possession of an hereditary 
office are exempt from the operation of the Section. (Sub-section 3.) 

3. Relative scope of Sections 6 and 17. — See Note 3 to 
Section G, ante. 


(1821) 6 B & Aid 204 (214) : 106 E R 1167 : 24 R R 325, Murray v. East 
India. Couipany. (Referred iu A I R 1919 Mad 798.) 

(1897) 1 Q B 702 (708) : 66 L J Q B 462 : 76 L T 608 : 45 W R 488, Coburn 

V. Gol.tedgr. 

(1924) AIR 1924 Cal 600 (609) : 79 Bid Cas 520, Dicijcndra Narain v. 
Jnges C'landra. 

(1916) AIR 1916 P C 202 (205) ; 43 Iiid App 113 : 35 Iiid Cas 
G’ledtfi V. Supra'u.aman G'ictfy. 

{1919) AIR 1919 Mad 972 (984) : 40* Mad 1040 : 43 Iiid Cas 31 (F B), Scefi 
Kuiti V. Kunhi Pathu '-ma. 

(1919) AIR 1919 Mad 798 (BOB) ; 41 Mad 749 : 47 Ind Cas 733, Midnaporc 
Zamindari Co. Ltd. v. M a! aya.ndi Appai/asami Naicker. 

(1923) AIR 1923 Cal 1 (7) ; 50 Cal 49 : 74 Ind Cas 630, Gharu Chandra 
Pranuinik v. Nahttsh Chandra Kundu. 

(1918) AIR 1918 Cal 933 (935, 939) : 44 Cal 425 : 37 Ind Cas 277, Priya 
Sakhi hidn v. BxresUwar Sawania. 

(1917) AIR 1917 Mad 706 (706) : 34 Ind Gas 945, Manikkani Pillai v. 
Thanikkachalam Ptllai. 

(1866) 6 Suth W R P C 3 (9) : 2 Moo Ind App 890 (P C), Jewun Doss Sahoo 
V. Kubeer-^ood-deen. 

'2. (1913) 18 Ind Cas 378 (376) (Mad), Palaniandi Malax arayan v. Yadamalai 
Oodayan. 

(1868) 10 Sutli W B 15 (19), Womesh Chunder Goopto v. Paj Narain Boy, 
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4. Where a person who would, if he were lining, have a 
right to sue, dies before the right aocrues. — Sub.section 1 
provides for cases where a person who would, if he were living, have 
a right to institute a suit, dies before the right accrues. Sub-section 2 
refers to cases in which a person against whom, if he were living, a 
right to institute a suit would have accrued, dies before the right 
accrues. Thus, both sub-sections 1 and 2 refer to cases in which a 
right to sue accrues after the death of a person in circumstances in 
which such right would have accrued to or against such person if he 
were living. In other words, the Section refers to cases where a 
right to sue accrues in favour of or against the estate of a deceased 
person. Thus, suppose A contracts with B to pay B a certain sum 
of money on the 15th January 1930. If B were living on the 15h 
January 1930, a right to sue would have accrued in his favour on A' s 
failure to pay the money on that date. Suppose in the above illus- 
tration, A dies on 10th January 1930. In such a case, if A were 
living on the 15th January 1930, a right to sue would have accrued 
against him on his failure to pay the money on that date. As it is, 
on A's failure to pay the money on the 15th January, a cause of 
action accrues in favour of the estate of B in the first instance : and 
in the second instance, a cause of action accrues against the estate of 
A. Sub.section 1 applies to the first case and sub.section 2 applies 
to the second case. 

It will be seen that in both the illustrations given above, the 
right to sue accrues after the death of the person to whose estate 
the right relates. If such cause of action accrues before the death of 
such person, the Section will not apply although the right may be 
enforceable on behalf of or against the estate of the deceased person. 
The reason is that the Section only applies where the person to 
whose estate the cause of action relates dies before the accrual of the 
cause of action.^ 

Suppose a cause of action which exists in favour of or against 
the estate of a deceased person has been the result of the death of 
such person in the sense that but for such death, the cause of action 
would not have arisen at all. Thus, suppose there is a partnership 
among A, B and C. A dies. A's death causes a dissolution of the 
partnership and gives rise to a cause of action in favour of his repre- 
sentatives to sue B and G for an account of the partnership business 
and for A's share of the jjrofits of the business. In such a case, the 
cause of action owes its existence to the death of A. The question 
arises whether this Section applies to such cases. It has been 
assumed in the undermentioned cases'^ that this Section will apply 

Note 4 

1. (1928) AIR 1923 Rang 98 (98) : 79 Ind Cas 284, Burn v. Paul, 

(1918) AIR1918Mad526(528),41I.C. 605, Lakshimi Narayanav. Venkata. 

(1874) Ij R 17 Eq 71 (74) : 43 L J Oh 12, Boatwright v. Boatwright. 

2. (1881) 7 Cal 627 (632), LawlesB v. Calcutta Landing and Shipping Co. Bid. 

(Agency terminated by death of Manager — Suit for accounts against 
representative of Manager — Section 17 applies.) 
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even to such cases. It is submitted that the said view is not correct. 

The cause of action being itself the death of such person, it cannot 
be said that the deceased i^erson, if he were alive, would have had a 
right to institute a suit on such cause of action. In 8ui)port of the 
view that the said decisions are not correct, it has also been said 
that in such cases the cause of action arises at death and not after, 
wards and that therefore it cannot be said that the deceased person 
has died before the accrual of the right to sue within the meaning of 
this Section.^ But this does not seem to be correct. The right to 
sue arises on the death of the deceased person and not at the same 
time as the death takes place. In other words, in such cases, the 
cause of action arises the next moment after the death and not at 
any time before. 

5. Death of creditor on day when debt becomes due. — Note S- 

Where a creditor dies intestate on the day a debt becomes payable to 
him and there is no evidence to show whether he died before or 
after the moment when the debt became payable, the presumption is 
that he died before the debt became payable and accordingly, under 
this Section, there will be a postponement of the starting point of 
limitation if no suit can be brought for the debt before the grant of 
letters of administration.^ 

6. The starting point of limitation under the Section. — Note ft 

Limitation under the Section runs from the time when there is a 
legal representative of tJie deceased by or against whom the suit may 
be instituted. Thus, three conditions are necessary to make limita. 
tion begin to run under the Section : 

1. There must be a legal representative of the deceased. 

2. The legal representative must be capable of suing or being 

sued on behalf of the estate. 

3. The legal representative must be capable of suing or being 

sued on the particjdar cause of action in question. 

The provision, making limitation begin to run from the time 
when there is a legal representative capable of suing or being sued on 
the cause of action, does not mean that limitation will begin to run 
the moment that there is such a person irreBi)ective of the question 
whether the cause of action is mature at such time. Where the 
cause of action arises after the coming into existence of a i>erson who 
is capable of suing or being sued on belialf of the estate, this Section 
does not make limitation begin to run from the time of the corning 

(1896) 20 Bom 15 (44), HivetUCarnac v. Gokuldas Sohhanniull. (Pnrtner- 
ship dissolved by death of partner — Suit for accounts by legal 
representatives of deceased partner — Section 17 applies.) 

(1906) 9 Cal W N 537 (541), Mohit Lall DuU v, Raj Narain Duit. (Do.) 

[See also (1916) AIR 1916 1^ C 202 (204) : 43 Ind App 113 ; 36 Ind 
Cas 323 (P C), Meyappa Ghetty v. Supranianian Ghetiy.l 
3. See U. N. Mitra’s ‘"Limitation Act,” Sixth Edition, Vol. II, page 882. 

Note 6 

1. (1870) LR5 Ch 233 (241): 39 L J Ch 369: 18 W R 387, Burdick Garrick. 
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into existence of such person but only from the time when the cause 
of action arises. Thus, suppose that at the time of the death of X 
there is a person capable of suing on behalf of the estate. If a cause 
of action arises suhseqtiently in favour of the estate, limitation runs 
not from the death of X but from the time when the cause of action 
accrues. The Section has not the effect of accelerating the cause of 
action so as to enable it to be treated as arising at the death of 

7. “Legal representative,” meaning of. — See Note 43 to 
Section 6, ante, 

8. “Capable of instituting . . • such suit. ” — In order that 
limitation may begin to run under the Section, the mere existence of 
a legal representative of the deceased is not enough. It is necessary 
that such legal representative should be capable of instituting a suit 
on the cause of action.^ 

The Section does not lay down when a legal representative may 
be held to be capable of instituting a suit on behalf of the estate of 
the deceased person. Where, for example, the incapacity is due to 
the fact that the legal representative is an alien enemy residing in a 
foreign country, he may become capable of instituting a suit if either 
he becomes a resident in British India with the permission of the 
Governor-General, or the state of war ends. (See Section 83 of the 
Civil Procedure Code,) 

Again, in the case of a person (other than a Hindu, Muhammadan, 
Buddhist, Jain, Sikh or Indian Christian) dying intestate, only an 
administrator can sue or be sued on behalf of the estate.^ An 
administrator derives his right solely from the grant of the letters 
of administration and hence, it follows that in cases where he alone 
can sue or bo sued on behalf of the estate, such suit cannot be 
brought before the grant of the letters of administration. Hence, in 
such cases, limitation cannot begin to run under this Section before 
the grant of the letters of administration.^ 

Where letters of administration have been granted only with 
reference to a portion of the estate, the remaining portion of the 

Note 6 

1. (1936) AIR 1936 P 0 309 (311) : 164 lud Gas 337 : I L R (1937) Mad 94 ; 

63 Ind App 429 (P G), Muruifesam Pillai v. Minakshisundara 
AmmaL 

Note 8 

1. (1916) AIR 1916 P C 202 (204) : 43 Ind App 113 : 35 Ind Gas 323 (P C), 

Meyappa Clietty v. Supramanian Ghetty. 

2. See Sections 211 and 212 of Succession Act of 1925. 

(1925) AIR 1925 Rang 186 (187) : 3 Rang 46 : 85 Ind Gas 325, Barnett 
Bros. Ltd, V. E. Poiole. 

(1894) 18 Bom 837 (341), Framji Dorahji Ohasioala v. Adarji Dorabji 
Ghasivala. 

(1882) 4 All 192 (195) : 1882 All W N 3, Sukh Nandan v. Rennick. ^ 

3. (1902) L R 1902 A C 267 (260) : 71 L J P C 49 : 86 L T 245 : 51 W R(Eng.) 

18 : 18 T L R 420, Chan Kit San v. Ho Fung Hang, 

(1916) AIR 1916 P 0 202 (205) : 43 Ind App 113 : 86 Ind Gas 328 (P C), 
Meyappa Oheity v. Supramanian Ghetty, 
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estate continues to be unrepresented and suits in respect of such Seotion IT 
portion cannot be brought until letters of administration have been Note 8 
obtained with regard to such portion.^ Hence, it is conceived that if 
the cause of action relates to such unrepresented portion of the 
estate, limitation will be postponed under this Section till the grant 
of letters of administration in respect of it. 

The rule is different where there is an executor. An executor 
derives his title from the will and he can sue or be sued on behalf of 
the estate even before obtaining probate of the will.^ The rule 
requiring probate in his case will only prevent a decree being passed 
before such probate is obtained and will not prevent the institution 
of the suit. Hence, in such cases, there will be no postponement of 
limitation under this Section.® 

The rule that an administrator or executor alone can sue or be 
sued on behalf of the estate of a deceased person does not apply 
to Hindus, Muhammadans, Buddhists, Jains, Sikhs and Indian 
Christians.^ Hence, in such cases, a suit can be brought on behalf of 
or against the estate of a deceased person even before the grant of 
letters of administration^^ even though there may be no executor. 

Hence, there will be no postponement of limitation under this Section 
in such cases. Where there is an executor in such cases, he can 
institute suits on behalf of the estate oven before the grant of 
probate and consequently, there will be no postponement of limitation 
under this Section.*^ 

The fact that in the above cases a decree cannot be passed in a 
suit for the recovery of a debt due to the estate, before the grant of 
a succession certificate,® does not bar the institution of the suit.^® 

4. (1894) 18 Born 837 (340), Framji Dorahji O Jiaswala v. Adarji Dorahji 

Ghasinafa. 

5. (1916) A I R 1916 P C 202 (204) : 43 Ind App 113 ; 35 Incl Cas 323 (P C), 

Meyappa Chetfy v. Supra’uanian Chetty. 

(1913) 19 Ind Cas 406 (409) : 37 Bom 158, Jamsetji Nassarxoanji v. Htrju 
bliai Narroji, 

(1872) 42 L J Ch 234 (240) : 5 TI L 65G, Knox v, Gye, 

(1804) 10 Ves 93 (94) : 7 R R 351, Webster v. Webster. 

6. (1916) AIR 1916 P 0 202 (204) : 43 Ind App 113 : 35 Ind Cas 323 (P C), 

Mejfappa O'letty v. Supramanian Ohet-ty. 

7. See Section 212, Succession Act of 1925. 

7a. See (1937) AIR 1937 Sind 318 (320), 172 Ind Cas 805, tTaninahai v. 

Jettia-oial. (Residuary legatee under will of Hindu residing in 
Sind is, even before obtaining letters of administration, legal 
representative capable of instituting suit.) 

8. See (1914) AIR 1914 Mad 51 (54) : 37 Mad 175 : 24 Ind Gas 852, Bala- 

krishnadu v. N arayanasivamif Chetty, 

(1890) 17 Cal 272 (276), Krishna K-inlair Hoy v. Pa7ichuram AUmdul. 

(1926) AIR 1926 Mad 434 (447) : 49 Mad 261 ; 94 Ind Cas 83 (F B), 

Raniiah v. V enkafasuhhamrna. 

9. See Succession Act (1925), Section 214. 

10 . (1914) AIR 1914 Mad 61 (64) : 37 Mad 175 : 24 Ind Cas 852, Bala- 
krishnadu v. Narayanaswamy Chetty. 

(1937) AIR 1937 Sind 318 (320) : 172 Ind Cas 805, Jam^iahai v. Jethamal. 

(“Capable of instituting a suit” should not be interpreted as “capable 
of instituting a suit and obtaining a decree.”) 

[See also (1916) AIR 1916 P C 202 (204) : 43 Ind App 113 
36 I. G. 328 (PC), Meyappa Chetty v. Supramanian Chetty. 1 
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At the same time, it must be noted that the expression ‘‘capable 
of instituting a suit” in the Section means “capable of instituting a 
suit in which a decree might be obtained.” Hence, although a suit 
may be instituted before the grant of probate of a will or succession 
certificate and the passing of the decree alone may be deferred till 
the grant of such probate or succession certificate, yet, if the case is 
one in which such probate or certificate cannot be obtained at all, the 
plaintiff cannot be said to be capable of instituting a suit in which a 
decree might be obtained and hence, it must be held that in such 
cases there is no one capable of instituting the suit on behalf of the 
estate.^ ^ 

As to whether the fact that the legal representative of the 
deceased is under a disability referred to in Section 6 ante will be a 
ground for the postponement of limitation under tliis Section, see 
Note 3 under Section 6, ante. 

The Section says that limitation must be computed from the time 
when there is a legal representative who is ‘ capable of instituting 
such suit.” That means that the mere existence of a person who can 
sue on causes of action accruing to the estate is not enough. Such 
legal representative must be competent to sue on the particular 
cause of action which is in question. Thus, suppose a certain sum of 
money would have fallen duo to a deceased person, if he were alive 
in 1935. If he dies in 1930, the mere fact that there is at the time 
a legal representative who can sue on behalf of the estate will not 
start limitation under this Section in 1930. Limitation can only run 
from 1935. The reason is that in 1930 the legal representative is not 
capable of suing on the cause of action for the simple reason that the 
cause of action has not arisen. The Section has not the effect of 
accelerating the cause of action in such cases. 

9. Claims against estate of deceased person — Applicability 
of Section — Sub-section 2. — See Note 4, ante. 


Seotion 18 


1 8 .“^' Where any person having a right to insti- 
, , , tute a suit or make an application has, 

Effect of fraud. ^ x* /» t i i i 

by means oi rrana, been kept from the 
knowledge of such right or of the title on which it is 
founded, 


Act of 1877 — Section 18. 

Same as above. 

Act of 1871, Section 19 and Act of 1859, Section 9. 

(Section 19 of the Act of 1871 and Section 9 of the Act of 1859 were the same 
except for the change noted in the “Legislative changes,” Note 1, infra.) 

11. (1916) AIR 1916 V C 202 (204) : 43 Ind App 113 : 35 Ind Gas 323 (F C), 

Meyappa Ghetty v. Suprainanian Ghetty. 

12. (1986) AIR 1936 P 0 309 (311) : 164 Ind Gas 837 : 63 Ind App 429 : 

I L B (1937) Mad 94 (P C), Murugesam Pillai v, Minakshisundara 
AmmaU 
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or where any document necessary to establish Section 1$ 
such right has been fraudulently concealed from him, 
the time limited for instituting a suit or making 
an application — 

(a) against the person guilty of the fraud or acces- 
sory thereto, or 

(h) against any person claiming through him other- 
wise than in good faith and for a valuable 
consideration, 

shall be computed from the time when the fraud first 
became known to the person injuriously affected 
thereby, or, in the case of the concealed document, 
when he first had the means of producing it or com- 
pelling its production. 


»S ynopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. “Suit or application." 

4. There must have been fraud. 

5. Person defrauded must have been kept from knowledge 

of his right to sue or to apply. 

6. Plea of fraud. 

7. Burden of proof. 

8. Fraud, if can be antecedent to the cause of action. 

9. Pre-emption cases. 

10. Proceedings to set aside execution sales. 

11. “Document necessary to establish such right." 

12. “Has been fraudulently concealed from him." 

13. Starting point. 

14. Against whom time can be extended. 

15. Applicability of the Section to period fixed by Section 48, 

Civil Procedure Code. 


Other Topics 


Actual and active fraud necessary ... ••• ••• Sec Note 4 

Application against decree- holder and auction purchaser: See Note 14, Pts. 2 to 6 
Article 95 and this Section ... ... — ••• See Note 2 

Concealment of document ... ... ••• S®® Note 13, Pt. 7 

Concealment of title ... ... ••• Note 4 F-N (8) 

Criminal complaint — Section not applicable ... Note 3, Pt. 1 

Fraud after limitation has begun to run — Section not applicable : See Note 2, 

Pts. 8 to 10 

Fraud in Section 48 C. P. C.— Not same as fraud in this Section : See Note 16 
Hearsay information — Not knowledge ... ... S®® Note 13 F-N (2) 
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Note 2 


Mere concealment of facts ... ... ... See Note 4, Pfcs. 9 & 10 

Mere suspicion is not knowledge ... ... See Note IS 

Silence — Whether amounts to fraud ... ... Sec Note 4 F-N (9a) 

Legislative changes. 

Section 9 of the Act of 1859 and Section 19 of the Act of 1871, 
corresponding to this Section, dealt with the effect of fraud on a 
person’s right to institute a mit. 

The Act of 1877 extended the Section to applications also. 

There is no change effected in the present Act. 

2. Scope of the Section. — This is an enabling Section^ which 
postpones the starting point of limitation for suits and applications 
where the plaintiff’s or the applicant s right to seek relief is, by 
means of fraud, kept from his knoivledge. The mere fact that the 
cause of action is foimded on fraud is not enough to bring the case 
within this Section.^ Article 95, infra will apply to such cases. 

Whether this Section or Article 95 applies, time, however, runs 
from the date when the fraud first becomes knoion to the person 
injuriously affected by the fraud. The principle on which both the 
provisions are based is the same namely, that where a remedy is 
given on the ground of fraud, the right of the party defrauded is not 
affected by the lapse of time so long as he remains in ignorance of 
the fraud."* In liolfe v. Gregory f whore the relief claimed was 
founded on fraud, the Lord Chancellor observed as follows : — 

“As the remedy is given on the ground of fraud, it is governed 
by this important principle, that the right of the party defrauded 
is not affected by lapse of time, or generally speaking, by any- 
thing done or omitted to be done, so long as he remains, without 
fault of his own, in ignorance of the fraud that has been 
committed." 

A person desiring to invoke the aid of this Section must establish 
two things — 

1. that there has been fraud, and 

2, that by means of such fraud he loas kept from the know^ 

ledge of his right to sue or apply or of the title on which 
such right is founded.*** 

Section 18 — Note 2 

1. (192B) A IR 192B AH 282 (28B) ; 45 All 310 : 71 Ind Gas 631, Sheo Barn 

Koeri v. llr amunniasa liibi. 

[See aho ( 193-2) A I R 1932 Cal 381 (381) : 137 Ind Cas 378, Surja 
Kanta v. Jogendra NaV'-l 

2. (1929) AIR 1929 Rang 02 (63) ; 117 lud Cas 63 : 7 Rang 104, Bowramah 

V. A. N. A. N.Cheftiar. 

3. (1922) AIR 1922 Cal 157 (158) : 68 Ind Cas 94 : 49 Cal 886, Biman 

Chandra Biitia v. Prnmolho Nath Ghose, 

(1925) AIR 1925 Mad 1255 (1257) : 48 Mad 925 : 91 Ind Cas 151, Bamiah 
tt Go.-v. Sadawa Mudaliar d Br''S. 

4. (1865) 146 R E 463 (466) : 13 W R (Eng) 355 (356) : 4 D J & 8 676 : 34 L J 

Ch 274 : 11 Jur (N 8) 93 ; 12 I, T (N S) 162. 

6. See Notes 4, 6 and 7, infra. 

(1933) AIR 1933 Nag 244 (246) : 144 Ind Cas 724, Bamjirao v. Maruti 
Narain. (No question of fraud — Section does not apply.) 



Effect of fbaud 


607 


Both these things must be established. It is not enough for the 
plaintiff or applicant to show that the act done by the defendant was 
fraudulent. He must, as observed by Petherara, C. J., in Kailash 
Chandra v. Bissonath,^ “carry the fraud further” and show that his 
right to sue or to apply has been kept from his knowledge by means 
of such fraud. See also the undermentioned cases to the same effect.^ 

This Section must be read consistently with the provisions of 
Section 9 ante and so reading it, it is clear that the fraud must 
have existed at the inception of the cause of action. A fraud commit- 
ted after the limitation has begun to run cannot, in view of Section 9 
ante, stop limitation running and this Section will not apply to such 
cases,"^ But the Calcutta High Court seems to have taken a con- 
trary view in the undermentioned case.**^ In that case A obtained a 
decree against B and then died leaving a minor son C. Limitation 
for application for execution had begun to run even in the lifetime 
of A. After the death of A, B without disclosing the fact that he 
was the debtor to the estate of A appointed himself as the guardian 
of G and allowed the prescribed time for execution to elapse. It was 
held that the period of B's guardianship should he ( Xcluded in com- 
puting the period of limitation for an application for execution. 
Their Lordships did not refer to any provision of law under which 
such exclusion could bo made. It is submitted that this view is not 
correct.^*^ 

As to whether the fraud can be antecedent to the accrual of the 
cause of action, see Note 8, infra. 

As to the applicability of this Section to special or local laws, 
see Section 29, infra. 

3. “Suit or application/’ — A complaint of a criminal offence is 
not a suit or application and this Section has no application to such 

4. There must have been fraud. — The expression “ by means 
of fraud kept,” etc., shows that the fraud contemplated is an actual 
and active fraud in the means adopted to keep the person injured 

6. (1896) 1 Cal W N 67 (70). 

7. (1926) AIR 1926 Cal 229 (231) : 87 Ind Cas 555, Nabin Chandra Haidar 

V. Bipin Chandra Haidar. 

(1881) 1881 Pun Ro No. 32, Arsala v. Yar Mnhammad. 

(1919) AIR 1919 Lah 422 (422) : 50 Ind Cas 610, Asanand v. Glumji 

Ram. 

(1920) AIR 1920 Lah 261 (261, 262) : 57 Ind Cas 15, ML Lai Devt v. 

Ainar Nath. 

(1926) AIR 1926 Lah 128 (128) : 92 Ind Cas 597, Nand Ram v. IHiar. 

8. (1921) A I R 1921 Mad 283 (283) : 69 Ind Cas 274, Ramalagn Scrvai v. 

Solai Ser rai. 

9. (1925) AIR 1925 Cal 584 (585) : 52 Cal 63 : 88 Iiid Cas 61, Gobinda Lai 

Chose V. Nalini Kanta Chose. 

10. See (1925) 48 Mad L Jour (71 i c) 81 (31, 32) (Critioal note ou A I R 1926 

Cal 584, Gobinda Lai Chose v. NaUni Kanta Chose.) 

Note 3 

1. (1896) 20 Bom 643 (644), Queen-Emi>resit v. Nageshappa Pai. 


3eGiioB 1% 
Motes 
2—4 


Notes 


Mote 4 
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out of knowledge of his right.' There must be some abuse of some 
confidential position, some intentional imx)Osition, or some deliberate 
concealment of facts, a designed fraud by which a party knowing to 
whom a right belongs conceals the facts and circumstances giving 
that right.^ A necessary element in fraud is deception or deceit and 
getting somebody to believe something that is really not correct.^ It 
is not merely that there should have been a tortious act unknown to 
the injured party, or enjoyment of property without title while the 
rightful owner is ignorant of his right. ^ There must be something 
said or done which is directly intended to keep the plaintiff or appli- 
cant from knowledge of his right to sue or to apply.^ An open act of 

Note 

1. (1931) A I R 1931 Oudh 5 (G) : 129 Ind Cas 168 : 6 Luck 374, Lalta Siyigh 

V. Mathur Upadhia. 

(1929) AIR 1929 Bom 119 (126) : 53 Bom 271 : 117 Ind Cas 417, Hanee- 
gunge Coal Association Lid. v. Tata Iron and Steel Go. Ltd. 

(1929) A I R 1929 All 213 (214) : 115 Ind Cas 798, Sheo Shankar v. Pratah 
Narain Singh. 

(1903) 1903 Pun L R No. 4, page 8 (9) : 1902 Pun Re No. 86, Ghulayn 
Ha.? a V. Sardar Khan. 

(1923) AIR 1923 Mad 353 (354) : 72 Ind Cas 46, Muhammad Boivther v. 
Stihha Naioker. (Where a decree-holder not merely failed to serve the 
judgment-debtor with notice of the intended sale but even after the 
sale actively concealed from him the knowledge of his right to object 
to the sale — Held that Section 18 applied.) 

2. Halsbury’s “Laws of England”, Vol, 19, page 172. 

(1933) AIR 1933 Cal 253 (257) : 143 Ind ('as 402, Swarnamoyee Dasi v. 
Probodh O h andra. 

(1929) AIR 1929 Pat 228 (230) : 117 I. C. 46, Bobu Lai v. Parem Kumari. 
(1926) AIR 1926 Pat 897 (398) : 97 Ind Cas 798, Bihari Lai Milter v. 
Tamik Lai Mander. 

(1911) 11 Ind Cas 313 (313) (Lah), Kaka Bain v. M ohammnd Ali. (Sec- 
tion 18 does not apply wlu.Te there is an absence of indication of any 
active or intentional concealment.) 

(1912) 16 Ind Cas 464 (465) (Cal), Narai/an Sahit v. Baynodar Das. 

(Fraudulent concealment necessary to constitute fraud.) 

(1912) 16 Ind Cas 547 (549) (Cal), Lokenath Huth v. C kin taynoyii Tripathi. 
[See also (1926) AIR 1926 Nag 388 (389) ; 94 Ind Cas 56, M. B. 
Kiyikhede v. Mohayiya.] 

3. (1929) AIR 1929 Bom 119 (127) : 53 Bom 271 : 117 Ind Cas 417, Jianee- 

gunge Cnal Associatioyi Ltd. v. Tata Iroyi ayid Steel Co. Idd. 

(1903) 1903 Pun L R No. 4, page 8 (9) : 1902 Pun Re No. 86, Ghulayn Baza 
V. Sardar Khayt. 

4. Halshury’s “Laws of England”, Vol. 19, page 172. 

(1927) AIR 1927 All 437 (438) : 101 Ind Gas 322, Gulah Uai v. TyiUi Ram. 

6. (1929) AIR 1929 All 213 (214) : 115 Ind Cas 798, Sheo Shanker v. Pratah 

Narain Singh. 

(1927) AIR 1927 All 437 (438,439) : 101 1. G. 322, Gulah Baiv. Tulsi Bam. 
(1864) 1864 Suth W R (Gap) .^64 (364), Sheikh Muksood Ah v. Sheikh 
Gowhur Ali. 

(1868) 9 Suth W R 255 (255), Byjyiath Stihaye v. Brohyno Deo Narain. 

(1874) 21 Suth W R 109 (111), Divarkanath Bhooya v. Ajoodhya Bam 
Khan. (Where a plaint sufficiently alleged that the plaintiffs being 
entitled to property were ousted from its enjoyment under colour of a 
fictitious revenue sale in pursuance of a fraudulent contract, the 
fraud having-been so contrived as to make the plaintiffs believe that 
they had no right of action at all, it was held that the allegation, if 
true, showed that the plaintiffs had been kept by fraud from a know- 
ledge of their right of action.) 
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;a party cannot be said to be a fraudulent act of concealment.® Thus 
an open extortion of documents from a party cannot be regarded 
as a fraudulent concealment of the documents.^ A failure to give 
information which a party is bound to give under a contract is not 
iraud but only a breach of contract.^ Nor is the mere fact that a 
person was ignorant of his right sufficient to establish active fraud. 

A mere concealment of facts may or may not amount to fraud. 
If the party is under no duty to disclose such facts to the other 
party, a mere concealment will not amount to fraud.” Where there 
is, however, such a duty, a concealment may amount to active fraud 


(1882) 1882 Pun Re No, 8, Nihal Chnyid v. Foujdar Singh. 

(1885) 1885 Pun Re No. 78, Gauhri Mai v, Jainti MaL 

(1902) 1902 Pun L R No. 15, (pp. 68, 70) : 1902 Pun Re No. 16, Panna 
Jjal V. lihagman Das. 

0. (1900) 24 Bom 104 (111) : 1 Bom L R 4GG, Dhondo v. Vasuder. 

(1909) 4 Ind Cas 813 (314) (Lab), Khuhi v. Nihala. 

(1881) 3 Mad 384 (397, 398) ; 8 Ind App 149 : 6 lud lur 542 : 4 Sar 259 
(P C), V enkateswara lyan v. Sfickari Varma. (Fact of registration 
displaces the theory of concealment.) 

(1920) A I R 1920 Mad 295 (302) : 58 Ind Cas G89, Secretary of State v. 
Bommaderara Y enkatanarasimha. (Open enjoyment of land.) 

(1915) AIR 1915 Cal 738 (788) : 28 Ind Cas 708, Panckkari Chattapadhya 
V. M aharaja Bahadur Singh. (Open act of iK)Bsession by defendant.) 

7. (1874) 7 Mad H C R 22 {2d), Anayita Lakshimiyiarasu v . Ayikiyiid Bahadur. 

-S, (1929) AIR 1929 Bom 119 (127) : 117 Ind Cas 417 : 53 Bom 271, liayiee- 
gunge Cnal Assoctation Ltd. v. Tafa Iron and Steel Co. Ltd. 

(191G) AIR 1916 Low Bur 40 (41) : .36 Tiid Cas 418, ArdiJeappa Chetty v. 
Kadappa. (Neglect by agent to settle accounts.) 

(1931) AIR 1931 Oudh 5 (6) : 129 Ind Cas 168 : 6 Luck 374, Lalta SDigh 
V. Mailiur U paclhia. (Omission by mortgagor to disclose want of 
title.) 

(1912) 16 Ind Cas 804 (805) : 1913 Pun Re No. 32, Hardhian S-high v. 
Delhi Cloth ayid. Geyieral Mills Co. 

8a.(1867) 8 Suth W R 23 (23), A 2 raal Singh v. Lalla Gopeeyiath. 

(1869) 1869 Pun Re No. 29, Mt. Maeca Davee v. Sukh Dyal. 

(1925) AIR 1925 C.al 515 (516) : 78 Ind Cas 149, Giribala Dasi v. Tar ah 
Nath, 

(1933) AIR 1933 Cal 253 (257) : 143 Ind Cas 402, Swarnamoyee Dasi v. 
Prohodh Chandra. 

(1912) 16 Ind Cas 547 (548) (Cal), Lokeyiath L'uth v. Chiyitamoni Tripaihi. 

9. Snell’s “Principles of Equity,” 11th Edition, page 471. 

(J,1904) 28 Mad 168 (171), Abdul Karim Sahib v. Official Assignee of 
Madras. (There is no duty cast upon the insolvent to disclose to the 
Official Assignee that he has become possessed of property since the 
making of the order of personal discharge and consequently the non- 
disclosure of the fact cannot be regarded as fraud within the meaning 
of Section 18.) 

(1866) 3 Suth VV R S C C Ref. 9 (10), Indorohhoosun Deb Boy v. Thomas J. 
Kenny. 

'(1929) AIR 1929 All 213 (214) : 115 Ind Cas 798, Sheo Shafiker IJpadlna v. 
Pratab Narain Smgh. (Mere omission to inform the pre-emptor or 
the bare fact of concealing the sale transaction from him cannot 
amount to a fraud, but vTiette there is an active concealment of the 
transaction coupled with ah intention to deceive the pre-emptor, there 
would undoubtedly be a fraud within the meaning of Section 18.) 

' Lim. 39 
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Notes 


(siippressio vcri),^^ Thus oopcealment by a person in a fiduciary 
position may amount to active fraud. 

8. Person defrauded must have been kept from knowledge 
of his right to sue or to apply* — As has been seen already, there 
must not only have been fraud but the person injured by it must 
have been kept from knowledge of his right to institute a suit or 
make an application by means of such fraud A It follows that if 
the person injured is aware of his right to seek relief, he cannot 
claim the benefit of this Section.^ The mere fact that though he 
knew of his right to seek tlie necessary relief he was prevented 
by fraud from exercising his right, is not sufficient.^ A lost certain 
Government promissory notes, and some years thereafter the 

9a. Snoirs “Principles of Firjnit.y,** llUi Edition, page 471. 

[8ce also (1882) (> Bom (>28 (63(>), Mennanji ilorDiusji v. Rustomji 
Jinrjnrji. (Silence under particular circumstances may amount 
to active fraud satisfying the Section.)] 

10. (1929) A I R 1929 Bom 119 (127) : 58 Bom 271 ; 117 Ind Cas 417, Banrc. 
gunge Goal Association Ltd. v. Tala Iron and Steel Co., Ijid. 

(1874) 21 Suth W R 245 (245), It ossein Buksh v. Tussnduck 1 1 ossein. (Suit 
for money received by agent and concealed from principal.) 

(1025) AIR 1926 Cal 584 (585) : 52 Cal 08 : 88 Ind Oas 01, Qohinda Lai 
Chose V. Nahni Kanta Chose. (Decree obtained by minor — Judg- 
ment-debtor appointed guardian — Failure to oxc’cute decree — There is 
fraud.) 

(1909) 4 Ind Cas 313 (314) (I^ah), Khnhi v. Nihala. (Where a lajnhardar 
gets a common land mutated in his own name on the basis of a 
fraudulent deed of transfer, limitation begins to run only when the 
claimants become aware of the fraud.) 

Note 5 

1. (lOli) AIK I'JU Cal 728 (729) : 24 Ind Cas 249, Jotindra Mohan Roy v. 

Br oj e n dr a Ku 7)iar . 

(1919) A I R 1919 Cal 830 (837) : 53 Ind Cas 502, Bam Chayidra v. Aheda 
Khaiun. 

(1882) 1882 Pun Rc No. 3, Nihal Chand v. Fonjdar Singh. 

(1923) AIR 1923 Pat 435 (430) : 72 Ind Cas 025, Mahahir Bajn v. Bam 
Bahadur Ihihey. 

(1933) AIK 1933 Rang 110 (111) : 144 Ind Cas 980, Bamanalhan Ghettiar 
V. Baldeo Singh, 

(1911) 11 Ind Cas 295 (298) (Cal), Kishori Dasi v. Muktind I^al. 

(1930) A I R 1930 Pat 153 (154) : 119 Ind Cas 891, Mohinuddin Meerza v, 
Mohanicd Amin. 

2, (1917) AIR 1917 All 8 (8, 9) : 40 Ind Cas 87, Lakhpat Pandey v. Jang 

Bahadur I* a^uley, 

(1914) AIR 1914 Cal 728 (729) : 24 Ind Cas 249, Joiuidra Mohan My v. 
Brojendra Kiimiar Dafia* 

(1870) 2 N W P H C R 180 (181), Shea Sahae Panday v. Batta Becbee. 

(1889) 12 Mad 1G8 (175) (F B), Venkata v. Ghenejadu. 

8. (1912) 13 Ind Cas 03 (GO) (Cal), Biroo Corain v. Jahiurat Kt)er. (Fraudu- 
lent prevention of exercise of right and not concealmonfi of knowledge 
of right.) ■ . 

(1915) AIR 1915 Cal 73 (73): 25 Ind Cas 884, Qolam MujdJihr Ghowdhury 
V. Goluke Gharan Das. (Section 18 applies only When fraud prevents 
knowled^ of right but iio|4lrpin exeroimng right.) 

(1919) A IR191^^pBur2^4^\||^MCas958 : 8 Upp Bur Rul 169, Maung 
On Myii M atir^ 18 applies only to those cases 

in which a person ha.s kflpt from a knorDledge of his rights and 
has no application where he has been kept from Ihe exercise of 
■ ■* 
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Government notified to him that tjfe .promissory notes had been Section 18 
presented by a stranger at the treasury, and that inspection would Notes 

be given to him on his furnishing an indemnity bond. A did not ® ® 

furnish the indemnity and being unable to know the name of the 
stranger, could not file a suit against him. More than six years 
after the notification he sued for tlie recovery of the notes. It was 
held that after the notification he could not be said to have been 
kei)t from the knotnlrdge of his right to institute a suit.* 

A collected the debts due to a deceased person and actually 
concealed the said fact from Z> tlie heir. B was kei)t from know- 
ledge of his right by such concealment. It was held that this 
Section would apply.’' B was entitled to a share of the debt 
collected by a coparcener before partition but it was kept back 
from him at the time of partition on tlie representation tliat the 
debt was outstanding. It was held that B was kept from knowledge 
of his right by the fraud of the coparcener.® 

6. Plea of fraud. — Order 6 Buie 4 of the Code of Civil Proce. Note 6 
dure provides, inter alia, that in all cases in wliich a party pleading 
relies on any fraud, particulars with dates and items, if necessary, 
shall be stated in the pleading. A person seeking to avoid the statute 
of limitation on the ground of fraud must therefore specifically state 
the particulars thereof.^ (leneral allegations, however strong may 
be the words in wliich they are stated, are insufficient even to 

(1923) AIR 1923 Rang 108 (100): 11 Low Bur Rul803: 08lMflCas024, P. JL 
J\ Tj. CJmttii Firm v. (7. Loii 7*orv, (13 Ind Cas 03, Followed — 

Plaintiff must have been kept from knowledge and not exercise of 
right — A 1 R 1922 Low Bur 31 reversed on appeal.) 

(1925) AIR 1925 Nag 374 (374): 88 Ind Caa 48, Maroti v. Narayan, (Mere 
omission by the decree-holder to certify adjustment of the decree was 
held not sufficient to extend the period of limitation allowed to a 
judgment-debtor under Art. 174 of the Act.) 

(1918) A I R 1918 All 330 (337) : 43 Ind Cas 071, Harish Ohander v. Gaiiga 
Bishun. 

4. (1867) 1 Agra 213 (214, 215), Syud AH Nuqnec v. Bhugwan Bass, 

5. (1921) AIR 1921 All 155 (157) : 48 All 440 ; 00 Ind Gas 774, Sahvb Barn v. 

Mt, Oovindt. 

0. (1913) 21 Ind Gas 394 (390) (IMad), Araticha Laksh tninarasimnia v. Lak-^ 

ska7nma. 

[But see (1927) AIK 1927 All 437 (488) : 101 Ind Gas 322, ( hit ah 
Jlai V. T'ulsi Bum. (.1 collecting money to which B was also 
entitled and not informing B — Jhdd no active concealment.] 

Note 6 

1. (1027) AIR 1.927 All 437 (439) : 101 Ind Gas 322, Gulab Jlai v. Tnln Ram. 

(1909) 2 Ind Gas 844 (845) : 30 Gal 054, Turna Chandra Mandal \. AnnkuL 

Biswas. 

' (1921) A FR 1921 Pat 145 (l47) : 01 Ind Gas 823 : 0 Pat L Jmir 319, Das 

' Narayan SiyighN', Mir Muhaimnad Yusuf. 

(1934) A I B 1934 PC) 208 (210) : 151 Ind Cas 45 (1’ C), Knlyo,n Mai v. 

Ahmad Uddi7i K kail. 

(1916) AIR 19if> Cal 120 (123) ; 3Sl<i(a0as 284, Banmam v. Secretary of 
State. 7 

[Sfc also (1922) AIR 1922 #®'336 (338, 339) : 1 Pat 733 . 67 Ind 
Cas 914 : 49 Ind App 912 (I* C), Rad/w Krishna Utsheahmar 
Sahay.} ' ’ :.i& ^ ■ 
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amount to an averment of fraud of which any Court ought to take 
notice.^ 

7. Burden of proof. — Where a plaint is prima facie barred by 
limitation, it is for the plaintiff to prove in the first instance the cir, 
cumstances which would prevent the statute from having its ordinary 
effect,^ If he relies upon fraud as being such a circumstance, the 
initial burden is upon him to establish the fraud and that by means 
of such4raud he was kept from knowledge of his right to seek relief.^ 
Allegations of fraud must be suhstaniially proved by the party mak- 
ing the same though it does not mean that every pu^izling artifice or 

2. (1915) AIR 1915 P C 7 (13) : 39 Bom 441 : 42 Ind App 135 : 29 Ind 
Cafi 639 (P C), Jial G angad har Tilak v. Shriniras Pandit. 

(1894) 18 Bom 144 (146), Krishnaji v. Waviayiji. 

(1888) 15 Cal 533 (587) : 15 Ind App 119 : 5 Sar 168 : 12 Ind Jur 254 (P C), 
Gancja PJarain Gupta v. Tituckravi Chimdhury . 

(1916) AIR 1916 Cal 120 (122) ; 35 Ind Cas 284, Ban&iram v. Secretary of 
State. 

(1882) 1882 Pun Rc No. 3. Nihal OhaJid v. Foujdar Singh. 

(1902) 1902 Pun Rc No. 86: 1903 Pun L R No. 4, Ghulam Ilaza v. Sardar 
Khan. 

(1909) 1 Ind Cas 784 (785) : 36 Cal 184, Jyotiprokas Nandi v. JhowmuU 
Jnhury. 

(1909) 4 Ind Cas 495 (499) (Cal), Proinoda Nath Roy v. Kinoo Mollah. 

(1898) 1 Oudh Cas 262 (267), Munna Lai v. Auaeri Lai. 

(1921) A I R 1921 Pat 145 (147) : 6 Pat L Jour 319 : 61 Ind Cas 823, Pa& 
Naraijan Singh v. Mir Muhammad. Yusuf. 

(1931) A I R 1931 Oudh 5 (6) : 129 lud Cas 168 : 6 Luck 374, Lalta Singh 
V. Mathur llpadhia. 

[See also (1892) 19^ Cal 083 (688) : 19 Ind App 166 : 6 Sar 209 (P C), 
Promnno Kumar Sanyal v. Kali Pas Sanyal. 

(1930) AIR 1930 Mad 12 Uo)”: 123 Ind Cas 24, Ohangalvaraya Bcddi 
Y, Kollapuri Ueddi. (Section 18 apx)lied under special cir- 
cumstances though no specific allegations were made.)] 

Note 7 

1. (1922) AIR 1922 Cal 157 (158, 159) : 49 Cal 686 : 68 Ind Cas 94 (F B), 
Bima7i Chandra Dutta v. Promoiho Nath Ghose. 

(1909) 2 Ind Cas 844 (845) : 36 Cal 654, Puma Cha^idra Mandal v. Anukul 
Bistoas. 

(1913) 18 Ind Cas 391 (392) (Cal), Panchu Mandal v. Sheikh Jsaf. 

(1922) AIR 1922 Pat 507 (510) : 2 Pat 65 : 77 Ind Cas 957, Ramdhurt 
Chotodhury v. Peonajidhan Prasad Singh. 

(1917) AIR 1917* Pat 443 (445) : 41 Ind Cas 385, Bavi Periap Lai v. Kesha 
Prasad Singh. 

■ 'o (1912) 16 Ind Cas 844 (845) (Bah), Phnla Singh v. Prem Singh. 

(1893) G C P L R 19 (21), Vithoha v. Laxaviangir . (It is for the parly who 
pleads fraud to prove it or to make out a very strong pruna facie case 
before the onus can be shifted.) 

[See (1913) 20 Ind Cas 664 (664) (Cal), Prohhahati Past v. Taibaturi' 
nessa Ghowdhurani.'] 

2. (1922) AIR 1922 Cal 157 (158) : 49 Cal 886 : 68 Ind Cas 94 (F B), Biman 
Chandra Dutta v. Promoiho Nath Ghose. 

(1924) A I R,1924 Nag 94 (94) : 20 Nag L R 28 : 80 Ind Cas 590, Bam^ 
chandri^, Jiardeo. (A I R 1922 Cal 157 Followed.) 

(1929) AIR Rang 62 (63) : t Bang 104 : 117 Ind Cas 63, Boivrammah 
V. A. N.' A. N. Chettiaf^. (In certain circumstances it could ke 
assumed from the act of fraud itself which gave the cause of action 
that this act of fraud was fraudulently concealed from the person 
affected.) 
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contrivance resorted to by the opposite party must be unravelled.® 
Fraud therefore cannot be presumed until the person relying upon it 
establishes his case®*^ and Courts must not be too ready to presume 
fraud from suspicious circumstances,^ though a number of such cir- 
cumstances may, when combined, lead to the inference of fraud.^ 
When one kind of fraud is alleged, another kind of fraud cannot, on 
failure of the proof of the fraud alleged, be substituted for it.^ 

Once fraud is established, however, the burden will be shifted to 
the person who has committed the fraud to show that the person 
injured thereby had knowledge of the transaction beyond the period 
of limitation.^ The leading case on the point is Bahimhhoy v. 

(1920) AIR 1920 Pat 725 (725) : 67 Iiid Cas 404, Jagdhar Missir v. Dliorai 
Khatwa. 

(1934) AIR 1931 Lah 878 (879) : 155 Ind Cas 654 : IG Lah 408, Bhag^vana 
V. Shadi, 

(1929) AIR 1929 Cal 188 (189) : 116 IikI Cas 726, Ilnfimn All v, Gurudas 
Kapali. 

(1927) 99 lud Gas 946 (947) (Cal), Kedar Hura v. Asuiosh Roy, 

(1913) 20 Ind Cas 538 (539) (Oudh), Kashi Ram v. Mt. Pragi. 

[See (1919) A I R 1919 Lah 152 (154) : 51 Ind Cas 447, Bashi Ram v. 
IJ Cissan Mu h am mad . 

(1909) 2 Ind Cas 844 (845) : 36 Cal 654, Puma Chandra Mandal v, 
Anulxul Biswas. 

(1920) A I R 1920 Cal 202 (203) : 56 lud Cas 811, Manulla Kolu v. 
Prasanna Kumar Sarhar. 

(1874) 22 Sutli W R 470 (480, 481), NufAin Singh v. Mogdhun Singh. 
(1866) 6 Suth W R 165 (165), Br indahun Doss v, Jiigodessuree 
Ghowdhrain.] 

[But see (1920) A I R 1929 All 721 (723) : 122 Ind Gas b98.Sri Kishen 
Pandey v, Ghana Naud. Joshi. (But if notwithstanding the 
fact that the plaintiff did in most specific terms allege in his 
suit the date and circumstances in which he acquired know- 
ledge for the first time, the defendant’s pleadings are evasive 
and do not raise specifically an issue as to the date of the 
plaintiff’s acquisition of knowledge, the burden of proving the 
date is not on him.)] 

3. (1923) AIR 1923 P G 73 (76) ; 73 Ind Cas 391 (P C), Satish Chandra 

Chatter jee Kumar Satish Kantha Roy. 

3a. (1882) 1882 All \V N 7 (8), Majina Bihi v. Muhammad A^im. 

(1894) 21 Cal 612 (621), Mohamed GoJah v. Mohamed, Suliman. (A person 
who charges another with fraud must himself prove it. He is not 
relieved of this obligation because the defendant has told an untrue 
story.) 

4. (1903) 1903 Pun L R No. 27 page 132 (133), Bhagwan Das v. Ida. 

5. (1898) 1898 Pun Re No. 12, Abdul Rahim Khan v. Muhammad Yar. 

(Several circumstances, each by itself merely suspicious, might when 
combined lead to the inference of fraud.) 

C. (1887) 11 Bom 620 (643) : 14 Ind App 111 : 5 Sar 25 : 11 Ind Jur 352 (P C), 
Abdul If ossein Zenail Ahadi v. Charles Agne.iv Turner. 

(1916) AIR 1916 Cal 120 (123) : 35 Ind Cas 284, Bansiram v. Secretary of 
State. 

(1929) AIR 1929 Bom 1 (6) : 53 Bom 75 ; 113 Ind Cas 229, Kondi Ravji 
Fadtare v. Chunilal Rupchand. 

- (1920) AIR 1920 Gal 26 (32) : 65 Ind Cas 689, Satis\ffaniha Boy v. Satish 
Chandra Chatter jee. 

(1910) 6 Ind Cas 472 (472) : 37 Cal 866, Rajcndra Kumar v. Ganga Ram. 

7. (1893) 17 Bom 341 (347) : 20 Ind App 1 : 6 Sar 256 : 17 Ind Jur 40 (P C), 
Bahimhhoy Hahihhhoy v. G. A. Turner. 


Section 18 
Note 7 



614 


Effect of fraud 


Seotion 18 
Note? 


Turner,^ decided by the Privy Council in the year 1892. In deliver- 
ing the judi^ment of the Board, Lord Hobhoiise observed as follows: — 
“Their Lordships consider that when a man has committed a 
fraud and has ^^ot property tliereby, it is for him to show that 
the person injured by his fraud and suing to recover the 
property Juis had clear and definite knowledge of those facts 
whicli constitute the fraud at a time which is too remote to 
allow him to bring the suit.” 

Tn Narayan Salm v. Iknnodar Das,'' Jenkins, C. J,, after 
citing Uahirnhhoys case,^ observed that fraud is a continuing 
influence and until that influence ends, it retains its i)ower of 

(1914) A I R 1914 Cal 728 (729) : 24 Iiid Cas 249, Joiindra Mohan lioii 
Chowdliury v. Brojrndra Kiunar J)aUa Mn7tshi. 

(1905) 27 All 540* (543) : 2 AH L Jour 350 : 1905 All W N 88, Sukh Lai v. 
Madhnri Prasad. 

(1912) 10 lud Cas 404 (405) (Cal), Narayafi Salui v. Mohanth Damodar 
iJas. 

(1915) A I R 1915 Cal 208 (271) : 27 Iiid Cas 294, A.rjiin Pass v. Gunendra 
Nath . 

(1922) A I R 1922 Cal 157 (158, 159) : 49 Cal 880 : 08 hid Cas 94, Biman 
Clumdra Dutta v. Promolho Nath ( those. 

(1934) A I R 1934 Lah 878 (879) : 155 Ind Cas 054 : 10 Lali 408, Bhagunma 

V. Shadi. 

(1924) A I R 1924 Nag 94 (94) : 80 Ind Cas 590 ; 20 Nag L R 23, Itarn^ 
chandra v. Ifardeo. (A I R 1922 Cal 157 .Followed.) 

(1910) A I K 1910 Cal 120 (123) : 35 Ind Cas 284, Bansiram v. Serrelarij of 
State. 

(1918) A I R 1918 Cal 171 (178) : 40 Ind Cas 221, Itatn Kinkar Teuuiri v. 
Slliiti Ham J'anja. 

(1921) A I H 1921 Cal 251 (252) ; 00 Ind (.'-as 801 ; 48 Cal 119, Bhusan Mani 
Dasi V. Prof alia Kristo Deb. 

(1920) A I K 1920 Cal 229 (231) ; 87 Ind Cas 555, Nahin Cha^idra Haidar 
V, Bipin Chandra Haidar. 

(1928) A I R 1928 Cal 349 (350) : 108 Iiid Cas 33, Pamesh Clumdra I'atran-^ 
abiH V. Birajasnndari C'apta. 

(1933) A I R 1933 Cal 253 (257) : 143 Ind Cas 402, Swarnanunjee v, Prohodh 
Cdiandra. 

(1933) A 1 R 1933 Cal 339 (340) : 153 Ind Cas 284, Bamizaddin Basar v. 
N aimaddi Basar, 

(1935) A I R 1935 Cal 779 (783) : 100 hid Cas 250, dadu Nath Guha Boy v. 
Ko,sisioar Guha Boy. 

(1904) 1904 Pun Re No, 34, Gordhan Das v. A hmad. 

(1917) A I K 1917 Pat 443 (445) : 41 Ind Cas 385, Butui Pralap Lai v. Kesho 
Prasad Smgh. 

(1923) A I R 1923 Pat 435 (430) : 72 Ind Cas 625, Mahabir Bam v. Bam- 
hahad^ir Dnbey. 

(1929) A I R 1929 Pat 228 (229) ; 117 Ind Cas 40, Balm Lai v. Parem 
Kumari, 

(1910) 0 Ind Gas 154 (150) (Gal), Basirruddin Mondrd v. Sonau-llah. 

(1928) 112 Ind Cas 84,7 (848) (Lah), Mt. J auinat v. Abdul Hahrna^i Khan, 
(1913) 17 Ind Cas 10 (11) (Bom), Vithnppa Devappa Patil v. Basagowda 
Devappa Patil, 

(1918) A I R 1918 Mad 70 (78) : 44 Ind Cas 551. Venkaieswara Iyer v. 
A, P. Bi, 

8. (1892) 17 Bom 341 ,(347) : 20 Ind App 1 : C. Sat 256 ; 17 Ind Jut 40 (P C). 

9. (1912) 16 Ind Cas 464 (465) (Cal). 

[See also (1929) A I B 1929 Pat 228 (229, 230) : 117 Ind Cas 46, Babu 
Lai V. Parem Ktimari.] 
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mischief.” It has accordingly been held in the undermentioned 
cases^^ that it is for the party guilty of fraud to show that the 
continuing effect of the fraud had been removed at a time too remote 
to allow a suit to be brought. 

8. Fraud, if can be antecedent to the cause of action. — The 

fraud contemplated hj this Section is not confined to fraud 
committed at the incei)tioii of the cause of action, but may include 
fraud committed even before that dato.^ Thus, where fraud is 
committed by the decree-holder in execution proceedings taken for 
bringing the property of the judgmont-debtor to sale, this Section 
would apply to an application by the judgment-debtor to set aside 
the sale on the ground of fraud, though the right to apply only 
arises on the date of the sale and thougli no fresh act of fraud is 
proved at the date of tlio sale. The reason is tliat tlie fraud 
committed in the execution proceedings would liave a continuing 
influence and would retain its power of mischief until tliat influence 
ends. If at the date of the cause of action the effect of the antece- 
dent fraud continued so as to keep the i>erson injured from knowledge 
of his riglit to seek relief, this Section would clearly apply," In 
Narayan Sah/u v. Damodar Jenkins, C. J., lield that the view 

that the fraud contemplated by the Section was fraxid committed at 
the inception of the cause of action and not an antecedent fraud, was 
not in consonance with the view expressed by their Ijordships of the 
Privy Council in llahirnhhoy' s cafic^ The undermentioned cases, ^ 
which have taken the view that the fraud referriMl to in this Section 
is confined to fraud at the inception of the cause of action, are, in 
view of the discussion above, not correct. 

9. Pre-emption cases. — Where immediately after the sale, 
possession of tlie property sold was openly takcui by the vendee 
and there was nothing to show tliat the sale was kojit from the 
knowledge of the vendee, it was hold that it could not be said that 
there was any fraud within the meaning of tlie Section/ even though 
the pre-einptor may not have known or may not have the means of 

10, (1924) A I R 1924 I^it 49G (497) : SO hid Cas 701, Thakur Muhtnn v. 
J h am a n M (i h t o n . 

(1980) AIK 1930 Pat 58 (GO) : 123 Iiid Cas 637, iJras Siiojh v. Khcdii Miayi, 

Note 8 

1. (1912) 17 Ind Cas 972 (973) (Cal), Tonkoonumi Dasi v. Dwarakanaih Dinda^ 

2. See cases cited in Note 10, infra. 

3. (1912) 10 Ind Cas 464 (465) (Cal). 

[See also (1911) 11 Ind Cas 295 (298) (Cal), Kishori Dasiv. Mukund,] 

4. (1893) 17 Bom 341 (347) : 20 Ind App 1 (P 0), Rahiinhhojf v. Turner. 

5. (1909) 2 Ind Cas 844 (845) ; 36 Cal 654, Turna Chandra Mand.al v. Anukul 

Biswas. (Fraud in bringing about the sale is not enough — C^luestion 
of limitation depends on what took place after the sale.) 

(1920) A I K 1920 Pat 725 (725) ; 57 Ind Cas 404, Jagdhar Missir v. Dhorai 
Khatica. (Fraud committed iu bringing about the sale is not 
enough. The fraud must be one committed after the sale.) 

Note 9 

1. (1806) 1866 Pun Re No. 67, Khazana v. Maigha Singh, 

(1878) 1878 Pun Re No. 29, Ham Dayal v. Bell Ham, 

iSee also (1879) 1879 Pun Re No. 46, Murad v. Bhag Singh,] 
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Note 10 


knowing of the sale or the change of possession.® Mere silence on 
the part of the vendor and vendee is not fraud. ^ Nor is the failure 
to give the pre-emptor notice of the sale enough to bring the case 
within the Section'*’ as it does not amount to keeping the plaintiffs 
from a knowledge of their rights by means of fraud, ^ though an 
omission to issue a notice with the deliberate intention of keeping 
the pre-emptor from a knowledge of his right may amount to fraud.*^ 
Where there is an active concealment of the sale, as where the sale 
is effected in favour of B but really in favour of M who actively 
conceals such fact, and the plaintiff is thereby kept from knowledge 
of his right, this Section would apply.^ These conclusions clearly 
follow from the principles discussed in Notes 4 and 5 above. 

10. Proceedings to set aside execution sales. — The princi- 
ples discussed in Notes 4 to 8 anU* will apply also to proceedings 
to set aside sales in execution of a decree. Where owing to the 
fraudulent concealment of the proceedings by the decree-holder all 
knowledge of the proceedings up to the time of sale is withheld from 
tho judgment-debtor, the latter can invoke the aid of this Section 
and apply within the period i)rescribod, reckoned from the date 
when he becomes aware of the sale.^ The fact that the sale has 
been confirmed in ignorance of the fraud is no l)ar to the maintaina- 
bility of the application.® 

2. (1878) 1878 Pun Ro No. 29, liam Dayal v. Beli Ram.. 

3. (1885) 1885 Pun Ro No. 73, Gauhri Mai v. Jainti Mai. 

4. (1911) 11 lud Gas 313 (313) (Lah), Kaka liayn v, M iiliantmiaLl Ali. 

(1898) 1 Ondh Cas 2G2 (2G4. 205), Munjia Lai v. Auficri Lai. 

(1912) 16 lud Gas 84.4 (846) (Lah), PJiula Singh v. Prem Singh. 

(1902) 1902 Pun Rc No. 86 : 1903 Puu L R No. 4, Ghnlain Raia \\ Sardar 
Khan. 

(1893) 1893 Pun Rc No. 91, Alina Ram v. Mehardil Khan. 

(1883) 1883 Pun Re No. 120, Ghiha v. Hayat. 

(1881) 1881 Pun Rc No. 32, Arsala v. Yar Muhammad. 

5. (1883) 1833 Puu Rc No. 120, Gh 'iha v. llayat. 

6. (1911) 11 Iiid Gas 313 (313) (Lah), Kaka Ram v. Muhammad Ali. 

(1898) 1 Oudh Gas 262 (266), Munna Lai v. Ausari Lai. 

7. (1911) 10 lud Gas 114 (114) : 1911 Pun Re No. 89, Ismail v. Boji. 

Note 10 

1. (1925) AIR 1925 All 778 (779) : 88 Ind Gas 500 ; 47 All 850, Ml. Sc r vat 

Bcgam v. Ram Chandcr Sar iip. 

(1914) AIR 1914 Gal 728 (729, 730) : 24 Ind Gas 249, Jotindra Mohun Roy 
Choirdhury v. Brojendra Kumar Datta Munski. (Fraudulent; 
execution sale — It ivS not necessary to prove that there has been fraud 
subsequent to the execution sale.) 

2. (1890) 17 Cal 769(776)(PB), Mohendro Narain Chaturajy.Gopal Mondul. 

(Dissenting from 14 Cal 679.) 

(1912) 16 Ind Gas 436 (436) (Cal), Nilmoni Singh v. Brinda Dasya. 

(1922) AIR 1922 Pat 422 (423) ; 70 Ind Gas 675, Ram Pershad Lai v. 

’ Chamari Singh. 

(1903) 80 Gal 142 (153) : 7 Cal W N 305, Golam Ahad Ghowdhry v. Judhis^ 
ter Ghundra' Shaha. 

(1923) AIR 1923 All 282 (283, 284) : 45 All 316 : 71 Ind Oas 631, Shco 
Ram Koeri v. Ikramunnissa Bibi. (17 Cal 769 Followed.) 

(1928) 112 Ind Gas 847 (848) (Lah), Ml. Jannat v. Abdul Rahman Khan, 
(AIR 1923 All 282 Followed.) 
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Where a Court-sale is effected with the knowledge of the 
judgment- debtor » this Section will not apply unless it is shown that 
after the date of the fraudulent sale the decree- holder and the 
purchaser kept him by fraud from knowledge of his right to make an 
application to set aside the sale.^ 

A mere failure to serve the judgment-debtor with the notice of 
sale^ or a mere under-valuation of the property to bo sold in the sale 
proclamation^ is not by itself sufficient to justify the inference of 
fraud. But a suppression of notices by a deliberate contrivance,® or 
a wilful mis-statement of the value of the property to be sold in the 
sale proclamation,^ or a dishonest combination to obtain by artifice 
the property at a low value, ^ may amount to fraud. Where after the 
decree amount has been paid, the decree-holder brings the properties 
to sale and takes steps so that no notice of the sale may roach the 
judgment-debtor, this Section will apply.® 

As to whether it is necessary for the applicability of this Section 
that the auction purchase?' should have also been guilty of fraud, 
see Note 14, infra. 

11. “Document necessary to establish such right/' — Where 
the right to a sum of money could ho established on certain admitted 
facts, and a particular document is only evidence of the obligation, it 
cannot be said that the document is “necessary” to establish the 


Section Ifr 
Notes 
10—11 


Note It 


3. (1910) AIR 1910 Mad 3.3 (38) : 38 Mad 1076 : 29 Ind Cas 311, Pamniarti 

Payidannoj v . Lakshminarafiamnia. 

4. (1920) AIR 1920 Put 397 (398) : 97 IikI Cas 798, JMhare Lai Milter v. 

Tannic Lai Mandcr. 

5. (1911) 11 Ind Cas 295 (297) (Cal), Bai Kishcri Dasi v. Miil vnd Tiall Duti* 
(1912) 10 Ind Cas 404 (405) (Cal), Narayan. Bahtc v. Dajnodar Las. 

[SV6> also (1920) AIR 1920 Cal 577 (578) : 91 Ind Cas 407, Nripaii 
'Nath Bhattaohar jee v, Jatmdra Kumar Las. 

(1922) AIR 1922 Pat 507 (510, 511) : 77 Jnd Cas 957 : 2 Pat 05, 
Uarndhuri Chcnodhur i v. Lconandhan Prasad Singh. 

(1902) 20 Bom 543 (549) : 4 Bom L R 249, Chitambar v. KrisL 

7Lap2)a.] 

6. (1924) AIR 1924 Mad 859 (859) : 84 Ind Cas 970, J'allayf/a v. Bhirnaraju. 
(1930) AIR 1930 Mad 12 (15, 10) : 123 Ind Cas 24, Ciunigalraya Redd% v. 

Kollapuri Reddi. 

(1923) A I R 1923 Mad 353 (354) : 72 Ind Cas 40, Sheikh Mahavimad 
Roiuther v. Subba Naicker. 

[See (1924) AIR 1924 Pat 490 (497) : 80 Ind Cas 701, Thakur 
Makion v. J Hainan Mahton. 

(1926) A I R 1920 Pat 397 (398) : 97 Ind Cas 798, Biliare Lai Mitter 
V. Tanuk Lai Mandcr.] 

7. (1911) 11 Ind Cas 295 (297) (Cal), Raikishori Lasi v. Mukund Lai Lutt. 
(1922) AIR 1922 Pat 507 (610) ; 77 Ind Cas 957 : 2 Pat 65, Barndhuri 

Choiodhuri v. Leonandhaji Prasad Singh. 

(1925) AIR 1925 Pat 621 (621) : 85 Ind Cas 622, Bajrang Prasad Singh v. 
Mt. Sornejhari Kuer. 

8. (1907i) 6 Cal L Jour 111 (115), Amhika Prasad Si?igh v. B. II. WhitwelL 

9. (1928) A I R 1928 All 364 (364): 108 Ind Cas 899, Jagdeo v, XJjiyari 

Kumvar. 
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Note 12 


Note 13 


right. Consequently, the fraudulent concealment thereof would not 
extend the time under this Section.^ 

12. “Has been fraudulently concealed from him.'" — The 

words /‘has been fraudulently concealed from him” refer to a fraudu- 
lent concealment from the knowledge of the plaintiff or the applicant. 
In other words, the plaintiff or the applicant must, through the 
fraudulent concealment, be unaware of the existence of tlie document.^ 

13. Starting point. — The time limited for a suit or application 
will, in the cases contemplated in the Section, be comimted from the 
time lijhcn tJui fraud became knovm to the i)erson injuriously affected 
by the fraud. ^ The Jcnowledge referred to is clear and definite 
knowledge of the facts constituting tlie particular fraud, and not a 
mere Hiispicion. It must be such knowledge as will enable the 
person defrauded t(.^ seek his remedy in Court. ^ Where this Section 
is held to apply to a case prima facie l)arred by limitation, the 
Court must find exactly when the plaintiff got knowleidge of the 


Note 11 

1, (1874) 7 i\I,id H C K 22 (28), JjakshminaraHu Pantutu v, Ankinid 
Bahadur . 

Note 12 

1.(1874) 7 Mild H G K ’id ('14), haksh minara^u J'antuUt. v. Ankinid 
Bahadur* 

Note 13 

1. (l‘)31) A I R 1931 P 0 1-2 (15) ; 57 Tnd App 251 : 128 Jiid Cas 257 : 5 Luck 
492 (P (.’), Aihdul liahman v. I’araotani Das, 

(1921) A 1 .H 1921 CaA 786 (789) : 70 Iml Gas 525, Sarni Chandra Cupta v. 
Kauai Dal Chuchcrbutin. 

(1914) A I li 1914 Lab 209 (209) : 28 Ind Gas 897, Af:ial Ali v. Ainan AH. 

(1987) A I K 1987 Lah 97 (98) : 172 Ind Cas 104 : I D K (1987) Lab 202, 
Cancfiha v. Sadif/. 

(1898) 8 jMad L Jour 255 (257), Jsirara Pat tar v. K ar a }> pan . 

(1915) A T K 1915 Mad 150 (150) : 20 Ind Cas 809, (If ace Itosamund, llhodes 
V. Padm.anahha ('lipttiar. 

h(1922) a I H 1922 Pat 507 (509, 510) : 77 Ind Cas 957 : 2 Pat 05, Ramdhnri 
Chowdhuri v. Dconandhan Prasad Siiitjh. 

(1888) 7 Horn 542 (545), C'aliector of Breach v. Pui.jarani Laldns. 

(1899) 8 C’al \V N 888 (885), Duchfuipat v. Mt. Mandil Koer. 

(1915) A I K 1915 Cal 490 (497) ; 20 Ind Cas 800. Uajendra Kumar Ghosh 
V. Adiuadi. 

(1918) A I H 1918 Cal 228 (225) ; 42 Ind Cas 548, Sarat Chayidra Bo.se v. 
The Khararea Mr^rjula Zauiindari Sijyidicate Bid. 

la.(1922) A I n 1922 Cal 157 (159) : 08 .Ind Cas 94 : 49 Cal 880, Bivian Chan- 
dra Jhitia V. J^rouiotho Nath Chose. 

(1934) AIR 1934 Lali 878 (879) : 155 Ind Cas 054 : 16 Lah 408, Bhagwana 
V. Shadi. 

(1924) AIR 1924 Nag 94 (94) : 20 Nag L R 28 : 80 Ind Cas 590, liainchan- 
dr a V. Hardeo. (AIR 1922 Cal 157 Followed.) 

2- (1921) AIR 1921 Cal 251 (252) : 4B Cal 119 : 00 Ind Cas 801, Bhusan Mani 
Dasi V. Profulla Kristo Deb. (Hearsay information is not know- 
ledge.) 

(1890) 14 Bom 408 (414), llaliimhhoy Ifabibhny v, C. A. Turner. 

(1912) 17 Ind Cas 10 (11) (Bom), Vithnppa Derappav* Basagowda Devappa* 

(1868) 9 Suth W R 829 (329) : 2 Beng L R A C 270n, Dhunptit S%ngh Doo- 
gnr v. Bukinan MunduU 
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fraud : without a finding to that effect it cannot say that the suit is 
in time.^ 

The terms of the Section are materially different from those of 
Section 26 of the English Iteai Property Limitation Act (18311, 3 4 

Will. IV, c. 27). Under the terms of the latter Section, tlie right of 
the person defrauded to sue for relief would bo deemed to luive first 
accrued at and not before tlie time sucli fraud was or intli reasonable 
diligence might have been discovered. Under tlie present Section 18 
it is however clear tliat time will begin to run only vlien the 
fraud becomes hnoivn. Negligence in i)ursuing the means available 
for discovering tlie fraud will iKjt, therefore, in this country start 
limitation running before the date of actual knowledge.^ In llaMm. 
bhoy V. Turner,^ their Lordships of tla? Ihdvy Council, in answer to 
the contention tliat tlie plaintiff liad the means of discovering the 
fraud, hut did not do so, oijserved as follows: — 

*‘But their Lordships consider — and in this agi’oe with botli 
the Courts below — that all that the appellant lialiimbhoy has 
done is to show that some clues and hints reached the assignee 
in the year IBBI, which perlia{)s, if vigorously and actually foL 
lowed up, might liave led to a comjilete knowledge of the fraud, 
hut that there was no disclosure made whicli informed the 
mind of the assignee tliat tlie insolvents esta,te had been 
defrauded Ihihimbhoy of those assets in tlie yeai’ .1867.'’ 

In the light of the above decision tlie contrary view ex|)ressed in 
the undermentioned cases^‘ cannot Vie regarded as correct. 

In the case of a document necessary for estalilislring a right to 
sue or to apjily, which is fraudulently (joncealed from the t)erson 
having such riglit, time will run from the date when the plaintiff 
liMS the means of producing it or com])elliiig its production." 

3. (1918) A I K 1918 C:il 77 (78) : 48 liid (’as 970, A/tJta Mmislri v. Komn, 

M alia . 

4. (1893) 17 Bom 341 (347) : ‘20 Iiid App 1 : 0 Sar 250 : 17 Iiid rlui" 40 (P C), 

Halihnbhoy It ahihh!i(yj/ v. A. 'l'urni>r. 

(1922) A 1 R 1922 Cal 157 (159) : 08 Ind Cas 94 ; 49 Cal 880, Uuuan CJani- 
dr a IhiHa v. Promoilio Ndtii (I hose, 

(1935) A IK 1935 Cal 779 (783) ; 100 Tud Cas 250, Jadu Nath Guha v. 
Kasiswa.r (li/ha. 

(1933) A I R 1933 Cal 253 (257) : 143 liid Cas 402, Sirarnamoyre Jktsi v. 
Prohodh ( ' h an dr a. 

(1890) 1890 Bom V 1 208, Jcfha v. Jin yrhand . (Question under Sertiou 18 
is not whether plaintiff had the means of aHcertaining the truth. Imt 
, whetlier he had, hy moans of fraud ou the part of the d(if(‘ndaiit, been 
kept from the knowledge of his right.) 

(1934) A 1 R 1934 Lah 878 (879) : 155 Bid Cas 054 ; 10 Uih 408, Idumwana 
V. Shadi, 

(1912) 17 Ind Cas 10 (11) (Bom), Vithayya Jhoayya l.Uisayoirda Dev- 
ayya. 

5. (1893) 17 Bom 341 (347) : 20 Iiid App 1 ; C Sar 250 ; 17 Ind .lur 40 (P C). 

0. (1927) AIR 1927 Cal 117 (122) ; 101 Ind Cas 02, Tanna Lai v. Adjai 

Coat Co. 

(1881) G Cal 687 (703) : 8 Cal L K 1C9, Biher Solovwn v. Abdul Aziz. 

1. (1874) 7 Mad H C R 22 (23), Laldishminar asu v. Ankinid Bahadur. 
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Note 14 


14. Against whom time can be extended. — Time will be 
extended under the Section only as against the persoji gtiilty of 
frauds or who is accessory thereto or who claims through the person 
guilty of fraud otherwise than in good faith and for valuable consi- 
deration.^ It seems to be clear therefore that where an execution sale 
is brought about by the fraud of the decree- holder and the property 
is purchased by a third person in good faith and for valuable consi- 
deration, the period prescribed for an application to set aside the sale 
on the ground of fraud cannot be extended as against the auction 
purchaser,^ though, if an application is filed within the prescribed 
period it is not necessary in order to set aside the sale under the 
provisions of Order 21 Itule 90 of the Code of Civil Procedure that 
the purchaser should also be guilty of fraud. A contrary view has 
been expressed in the undermentioned cases'^ that it is not necessary 
for the applicability of Section that the purchaser should also be 
guilty of fraud. It is submitted that such a view is against the 
plain provisions of the Section and is not correct. 

Where the decree-holder is not guilty of fraud but the auction 
purchaser is, does the Section apply so as to extend the time for an 
application against either to set aside the sale? There is a difference 
of opinion on the point. It was held in the undermentioned case'^ 
that it will not apply, while a contrary view has been held in the 
cases noted below. ^ It is submitted that the latter view is correct. 
The application so far as it is against the auction-purchaser guilty of 
fraud will be clearly governed by this Section and will not be 
barred. The fact that the apidication so far as it was against the 
decree-holder would be barred, cannot take away the rig) it of the 
applicant to set aside the sale on the ground of the fraud of the 
auction -lau’chaser. 


Note 14 

1. (1936) A 1 K 193G Cal 70G (707) : 1G6 Ind Cas 127, Majaharali v. MajU 

jaddi Sardar. 

(1876) 2 Cal 1 (18) : 25 Siith W K 425, liamdoyal Khan v. Ajoodhia Bam- 
khan. 

2. (1936) A I K 193G Cal 70G (707) : IGG Ind Cas 127, MajaltaraH v. Mafi- 

jaddi Sardar. (Fraud of decree-holder — Purchase bona fide — Sec- 
tion 18 does not apply to an application to set aside the sale.) 

(1909) 2 Ind Cas 844 (S45) : 3G Cal 654, Purna Chandra Mandal v. Ann- 
kul IHsicas. 

3. (1923) AIK 1923 Pat 435 (43G) : 72 Ind Cas 625, Mah-ahir Bam v. Bam- 

hahadur Dubey. (Fraud in publishing and conducting sale— Not 
necessary that purchaser should be guilty of fraud in order bo apply 
Section 18.) 

(1928) AIK 1928 All 354 (354) : 108 Ind Cas 899, Jagdeo v. Ujiyari 
Kmiioar, 

(1927) 99 Ind Cas 946 (947) (Cal), Kcdar Jlxira v. Asutosh Boy. 

4. (1925) AIR 1925 Cal 1227 (1228) : 86 Ind Cas 745, Azisayinessa v. Dwarka 

Prasad. 

5. (1933) AIR 1933 Mad 62G (627) : 56 Mad 734 : 145 Ind Cas 388, PuUa 

Reddi V. Pattabhiraina Beddi. 

(1935) A I R 1935 Cal 89 (90) : 154 Ind Gas 347, Parthasarathi Bay 
Ahindra Nath Bay. 
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18. Applicability of the Section to period fixed by Section 48, 
Civil Procedure Code. — The time fixed by Section 48 of the Civil 
Procedure Code is not a period prescribed by the Limitation Act and 
cannot be regarded as “ time limited for instituting a suit or making 
an application ” within the meaning of this Section. 

But Section 48 of the Civil Procedure Code itself provides that 
the Court can order the execution of a decree upon an application 
presented after the expiration of the term of 3 2 years referred to in 
it, where the judgment-debtor has by fraud or force prevented the 
execution of the decree at some time within 12 years immediately 
before the date of the application. The “fraud” referred to therein 
is not the fraud referred to in this Section, namely an active fraud 
intended to keep the apidieant from knoudcdge of his right to apply, 
but is a fraud which prevents exercise of the right to apply. 

For a full discussion, see Note 15 to Section 48 of the Authors’ 
Code of Civil Procedure. 

1 9 .* ( 1 ) Where, before the expiration of the 
period prescribed for a suit or applica- 
Effect of ac- ii2 respect of any property or 

writing, right, an acknowledgment ot liability 

in respect of such j>roi)erty or right 
has been made in writing signed by the party against 
whom such property or right is claimed, or by some 

Act of 1877 — Section 19. 

S. 19. If, before the expiration of the period prescribed for a suit or application, 
in respect of any property or right, an acknowledgment of 
Effect of acl<- liability in respect of such propert}^ or right has been 
nowledff))ie7it in made in writing signed by the party against w'bom such 
wriling. property or right is claimed, or by some person through 

whom he derives title or liability, a new period of limita- 
tion, according to tlie nature of the original liability, shall be computed from 
the time when the acknowledgment was so signed. 

When the writing containing the acknowledgment is undated, oral evidence 
be given of the time when it was signed ; but oral evidence of its contents 
shall not be received. 

Exylanaiion 7. — For the purposes of this section an acknowledgment may 
be sufficient, though it omits to specify the exact nature of the property or right, 
or avers that the time for payment, delivery, performance or enjoyment has not 
yet come, or is accompanied by a refusal to pay, deliver, perform, or permit to 
enjoy, or is coupled with a claim to a set-off, or is addressed to a person other 
than the person entitled to the property or right. 

Explanation In this section “signed” means signed either personally 
or by an agent duly authorized in this behalf. 

Act of 1871 — Section 20 and Article 148 third column. 

S. 20. (a) No promise or acknowledgment in respect of a debt or legacy shall 
take the case out of the operation of this Act, unless such 
Effect of aejenow- promise or acknowledgment is contained in some writing 
led(fmentinxoritin(} . signed, before the expiration of the prescribed period, by 
the party to l^e charged therewith or by his agent generally 
or specially authorized in this behalf, 

(h) When such writing exists, a new period of limitation, according to the 
uaturp of the original liability, shall be computed from the time when the 
promise or acknowledgment was signed. 


Section 18 
Note 15 


Section 19 
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Section 19 person through whom he derives title or liability, a 
fresh period of limitation shall be computed from the 
time when the acknowledgment was so signed. 

(2) Where the writing containing the acknow- 
ledgment is undated, oral evidence may he given of 
the time wlien it was signed ; but subject to the pro- 
I of 1872 visions of the Indian Evidence Act, 1872, oral evidence 
of its contents shall not be received. 

Explanation I . — For tlie jiurposes of this section 
an acknowledgment may be sufficient though it omits 
to sjiecify the exact nature of the property or right, 
or avers that the time for payment, delivery, per- 


(r) Whoii writing containing the promise or acknowledgment is undated, 
oral evidence may be given of the time when it is signed. But when it is alleged 
to have been destroyed or lost, oral evidence of its contents shall Jiot bcj received. 

ET.planation /.—.For the purposes of this section, a promise or acknowledg- 
ment may bo .sufhcietit, though it omits to specify the exact amount of the debt 
or legacy, or avers that the time for payment or delivery has not yet come, or is 
accompanied by a refusal to pay or deliver, or is coupled with a claim to a set- 
off, or is addressed to any person other than the creditor or legatee ; 

hut it must amount to an express undertaking to pay or deliver the debt or 
legacy or to an unqiialiricd admission of the liability as subsisting. 

E .fpl anaiion 2. — Notliing in this section renders one of several partners or 
executors chargciible by reason only of a written promise or acknowdedgment 
signed by another of them. 

Illustrations, 

Z, a hond-debtor, himself writes a letter promising to pay the debt to his 
creditor .1. Z affixes his seal, hut does not sign the letter : 

Z pays part of the debt and promises orally to pay the rest ; 

Z publishes an advertisement, requesting his creditors to bring in their 
edaims for examination : 

In none of these oases is the debt taken out of the operation of tliis Act. 


Article 148, Against a 
mortgagee to recover 
possession of immove- 
able property mort- 
gaged. 


Sixty years 


The date of the mortgage, unless where 
an acknowledgment of the title of the 
mortgagor or of his right of redemption 
has, before the expiration of the pre- 
.scribed period, been made in writing 
signed by the mortgagee or some person 
claiming under him, and, in such case, 
! the date of the acknowledgment. 


Act of 1859 — Section 4 and Section 1 clause 15. 

4. If, in respect of any legacy or debt, the person who, but for the law of 
limitation, would be liable to pay the same shall have 


admitted that such debt or legacy, or any part thereof, is 


Eevival of rujIU 

to sue hij admission acknowledgment in writing signed by him, a 

'in ivritxng, period of limitation, according to the nature of the 

original liability, shrill be computed from the date of such admission : 

Provided that, if more than one person be liable, none of them shall become 

T., chargeable by reason only of a written acknowledgment 

Proviso, 

Section 1, clause 15. * * * * 

nr if in the meantime an acknowledgment of the title of the depositor, pawnor, 
or mortgagor, or of hi.s right of redemption, shall have been given in writing 
signed by the depositary, pawnee or mortgagee or some person claiming under 
him, from the date of such acknowledgment in writing. 
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formance or enjoyment has not yet come, or is accom- Section 1ft 
panied by a refusal to pay, deliver, perform or permit 
to enjoy, or is coupled with a claim to a set-off, or is 
addressed to a person other than the person entitled 
to the property or right. 

Explanation II. — For the purjtoses of this sec- 
tion, “signed” means signed either jiersonally or by 
an agent duly authorized in this Vjehalf. 

Explanation III. — For the purposes of this sec- 
tion an application for the execution of a decree or 
order is an application in respect of a right. 

S ynopsis 

1. Legislative changes. 

2. Acknowledgment of liability made under prior enactment 

— Test of sufficiency. 

3. English law. 

4. Principle of the Section. 

5. Distinction between Sections 19 and 20. 

6. Distinction between this Section and Article 183. 

7. Acknowledgment dees not confer title. 

8. Acknowledgment, if operates as fresh contract. 

8a.Aoknowledgment, if operates as fresh cause of action. 

9. Distinction between this Section and Section 25 clause 3, 

Contract Act. 

10. Acknowledgment and accounts stated — Distinction between. 

11. Section to be liberally construed. 

12. “Before the expiration of the period prescribed for a 

suit or application.’’ 

13. Acknowledgment made under prior Act — Meaning of 

expression “period prescribed,’’ with respect to 
such acknowledgment. 

14. Applicability of Section to period prescribed by 

special or local law. 

15. Applicability of Section to period of 12 years under 

Section 48 of the Civil Procedure Code. 

16. “Suit or application in respect of any property or right.” 

17. “Application.” 

18. Acknowledgment of liability— Essentials. 

19. Conditional acknowledgment of liability. 

20. Acknowledgment of past liability. 
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21. Admission of exeontion of document, whether implies 
admission of liability under it. 

22. Admission of execution of document before Sub. 
Registrar. 

23. Submission to arbitration, if can be acknowledgment. 

24. Admission of existence of open and unsettled accounts, 

whether acknowledgment. 

23. Acknowledgment, if may be made by a person who 
is not liable at the time of the acknowledgment. 

26. Acknowledgment must be in respect of the particular 
property or right claimed in the suit or application. 

27. Acknowledgment of anything includes acknowledg. 

ment of its legal consequences. 

28. Acknowledgment of liability with reference to por. 

tion of claim made by plaintiff — Effect. 

29. Acknowledgment of liability in respect of promissory 

note, whether available in respect of original cause 
of action. 

30. “In writing.” 

31. “Signed.” 

32. Admissibility of external evidence for construction of docu- 

ments alleged to contain acknowledgments of liability^ 

33. “ Party against whom such property or right is claimed.” 

34. “Person through whom he derived title or liability.” 

35. Acknowledgment of mortgage by mortgagor, whether 

binds transferees of the equity of redemption 
claiming under transfers made prior to acknowledg- 
ment. 

36. Renewal of first mortgage after second mortgage— 

Effect. 

37. “Fresh period of limitation shall be computed from the 

time when the acknowledgment was so signed.” 

38. Admissibility of oral evidence as to date of acknowledg- 

ment — Sub-section 2. 

39. Oral evidence of contents of acknowledgment — Sub- 

section 2. 

40. Oral evidence of the factum of acknowledgment. 

41. Admissibility of evidence for contradicting or varying, 

etc., matters stated in document containing acknow- 
ledgment of liability. 

42. Acknowledgment need not specify exact nature of pro- 

perty or right. 

43. Acknowledgment of liability coupled with averment that 

time for payment, etc., has not yet come. 
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44. Acknowledgment of liability may be accompanied by 

refusal to pay, etc. 

45. Acknowledgment of liability coupled with claim of set-off. 

46. Acknowledgment not addressed to person entitled, suffl. 

ciency of — ( Explanation I ). 

47. Admission contained in document addressed to Court. 

48. Admission contained in deposition of witness. 

49. Entry in Settlement Record, etc. 

50. Explanation II: Acknowledgment by agent. 

51. Acknowledgment of liability by pleader on behalf of 

client. 

52. Acknowledgment by receiver. 

53. Acknowledgment of liability by Official Assignee — 

Effect. 

54. Acknowledgment by one of several co-judgment- 

debtors. 

55. Acknowledgment of liability by administrator. 

56. Acknowledgment by executor. 

57. Acknowledgment, if may be made by Court. 

58. Acknowledgment by Court of Wards. 

59. Acknowledgment by one of several co-heirs, if binds 

others. 

60. Acknowledgment on behalf of Hindu joint family. 

61. Acknowledgment by manager of Malabar tarwad. 

62. Husband’s authority to acknowledge on wife’s behalf. 

63. Applicability of Section to applications for execution. 

64. Promissory note for pre-existing debt, if can be used as 

acknowledgment of liability in suit on original cause 
of action. 

65. Admission of liability by person in adverse possession. 

66. Acknowledgment contained in letter marked “without 

prejudice.’’ 

67. Material alteration of document containing acknowledg- 

ment. 

68. Acknowledgment contained in document thirty years old. 

69. Acknowledgment under circumstances that would vitiate 

contract. 

70. Acknowledgment made in official confidence. 

71. Mortgage invalid under tenancy laws, if can operate as 

acknowledgment of liability. 

72. Offer of Collector under Section 16 of the Bombay Court 

of Wards Act, if acknowledgment. 


SeotibhlB 


Lim. 40 
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Seotion 19 73. Agreement to extend time for performaQoe of oontoact. 

Note 1 74 , stamp. 

75. Registration. 

76. Onus of proof. 

77. Pleading. 

78. Aoknowledgment, whether question of law or fact. 

Other Topics 

Acknowledgment and promise to pay ... See Note 8 & F-N (4) ; Note 9 

Acknowledgment by minor ... ... ... See Note 69, Pt, 3 

Acknowledgment by telegram ... ... ... See Note 81, Pt. 2 

Acknowledgment in agreement of reference to arbitration ... See Note 46, Pt. 14 
Acknowledgment in letter to attorney of creditor ... See Note 46, Pt. 11 

Acknowledgment in plaint and written statement: See Note 47,Pts. 2, 8; F-N (3^ 
Aoknowledgment in respect of principal amount — Not admission as to interest ... 

See Note 28 F-N (ij 

Acknowledgment in schedule of creditors in insolvency proceedings 

See Note 47, Pt. 4 

Acknowledgment in unregistered document compulsorily registrable 

See Note 76, Pt. 2 

Acknowledgment in will ... ... See Note 46, Pt. 3 ; F-N (4) 

Acknowledgments pertaining to execution proceedings : See Note 18 F-N (13) ; 

Note 47, Pts. 6 to 8 & F-N (1) ; Note 51 F-N (2) 
Acknowledgment relating to mortgage ... See Note 18 F-Ns (13) (14) • 

Note 26 F-Ns (1), (2) ; Note 26 F-N (1) ; Note 27 F-N (1) 
Admi.ssion of correctness of account and requesting for time for payment 

See Note 18, Pt. 16 

Application for extension of time for payment of decretal amount 

See Note 47, Pt. 8 

Assertion of claim coupled with admission of right to set off — 

No acknowledgment ... ... ... See Note 45, Pt. 4 

Authority to borrow or to settle and pay claims includes authority to 

acknowledge ... ... ... See Note 50, Pts. 8, 9 

Date given scored out — Admissibility of oral evidence : See Note 38, Pts. 3 to 6 
Extra time under Section 4— Not part of period prescribed: See Note 12, Pts. 7, 8 
Payment and acknowledgment ... ... See Note 5 ; Note 30, Pt. 2 

Unstamped or insufficiently stamped acknowledgments ... See Note 29, Pt. 8 ; 

Note 64, Pts. 2 to 5 ; Note 74 


Hote 1 Legislative changes. 

The lato prior to Act of 1859 : 

The doctrine of an acknowledgment of liability as an excep- 
tion to the bar of limitation was recognised in various portions 
of British Indian law even prior to the coining into force of the 
Act of 1859. For instance, under the Exception to Clause II 
of the Bengal Eegulation III of 1793, clear and positive proof 
that the plaintiff asserted his claim within the period of 
limitation and that the defendant had admitted this claim to be 
as of right, was sufficient to save limitation under that Section.^ 

Seotion 19 — Note 1 

1. See (1869) 18 Moo Ind App 37 (63) : 12 Suth W R P 0 36 : 3 Beng LB PC 
37 : 2 Suther 261 ; 2 Sar 479 (P C), Gopeekishen Goshamee v. 
Bindabunchundcr Sircar, 
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Analogous provisions were also contained in the Madras 
Regulation II of 1802^ and the Punjab Code.^ 

Differences betioeen Acts of 1859 and 1871 

1. Under Section 4 of the Act of 1859, an acknowledgment by the 

agent of the debtor was not sufficient,^ whereas such acknowledg- 
ment was sufficient under Section 20 of the Act of 1871. 

2. Section 20 of the Act of 1871 required that the acknowledgment 
,, should be made before the expiry of the prescribed period 

of limitation, while such a provision did not exist in Section 4 
of the Act of 1859.® 

3. Section 20 of the Act of 1871 referred to a ''promise or acknow- 

ledgment,” while Section 4 of the Act of 1859 only referred 
to an “acknowledgment.” 

4. Clause (c) of Section 20 of the Act of 1871 which dealt with the 

admissibility of oral evidence as to the date and contents of an 
acknowledgment was new; there was no such provision in 
Section 4 of the Act of 1859. 

5. Explanation I to Section 20 of the Act of 1871 (corresponding to 

Explanation I to Section 19 of the Acts of 1877 and 1908) was 
newly added in the Act of 1871. Nevertheless, the principles 
embodied in the above Explanation were given effect to in the 
decisions on Section 4 of the Act of 1859. Thus, it was held 
under that Section that an acknowledgment addressed to a third 
party was sufficient.® Similarly, it was held that a promise to 

(1865) 2 Suth W B 221 (224), Gopcchishen Gossain v, Bmdabtm 
Oh under Sircar. 

(1859-61) 8 Moo Iiid App 225 (235) : 3 Suth W R P C 31 : 1 Suther 
405 : 1 Sar 749 (P 0), Government of Bengal v. Mt. Shurruf- 
futoonnissa. 

2. See (1855) 6 Moo Ind App 282 (249) : 1 Sar 536 (PC), Rajah Bommarauze 

Bahadoor v. liangasamij Mudaly. 

3. See (1866) 5 Suth W R P C 18 (20) : 10 Moo lad App 362 : 1 Suther 612 : 

2 Sar 160 (P C), Shah Mukkun Lai v. Imtiazooddoiolah. 

(1870) 1870 Pun Re No. 25, Shahzadha Gholam Mahomad v. Bheem 
Seiri. 

4. (1864) 2 Mad H G R 84 (87), Raja Isvara Das v. Richardson. 

(1867) 8 Suth W R 1 (1), Budoohhoosun Bose y. Enaet Moonshee. 

(1868) 10 Suth W R 175 (176), Shaikh Reazoodeen v. Oollector of Cuttack, 
(1869) G Bom H C B O C 67 (70), Furshotam Mancharam v. Mirza Abdul 
Latif. 

(1881) 6 Cal 340 (347, 348) : 7 Cal L R 121, Mohesh Lai v. Busunt 
Kumar ee. 

5. (1875-77) 1 Bom 590 (592) : 1877 Bom P J 74, Raghoji Bhikaji v. Abdul 

Karim. 

(1876) 24 Suth W R 282 (284), Ileera Ball Mocker jce v. Ray Dhunput 
Singh. 

(1867) 3 Mad H C R 308 (310), John Voting v. Mangalapilly Ramaiya, 
(It is probably the better opinion that an admission made after an 
action brought will suffice.) 

[See also (1874) 6 N W P H 0 R 306 (806, 307), Uncovenanted 
Ser/vice Bank v- Marshall,'] 

6. (1874) 6 N W P H C R 150 (152), Mullins v. Beddy. 

(1869) 4 Mad H G R 385 (391), Nijamudin v. Mahammadali, 


Section 19 
Note 1 
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Eteotitfli 19 pay, express or implied, was not necessary to constitute an 

Note 1 acknowledgment under the Section/ So also, it was held that 

an admission of liability for a debt would be sufficient under the 
Section although it was accompanied by a statement that the 
time for payment had not yet come/®' 

6. Section 20 of the Act of 1871 required “an express undertaking 

to pay or deliver the legacy or an unqualified admission of the 
liability as subsisting.” Section 4 of the Act of 1859 required 
an acknowledgment admitting that “the debt or legacy or any 
part thereof is due.”® 

7. The proviso to Section 4 of the Act of 1859 (corresponding to 

Section 21 sub-section 2 of the present Act) was differently 
worded from the corresponding i)ortion (Explanation II) of 
Section 20 of the Act of 1871. (See Notes under Section 21 
mfra,) 

8. The Illustrations to Section 20 of the Act of 1871 were new^ 

9. Both Section 4 of the Act of 1859 and Section 20 of the Act 

of 1871 applied only to ''debts and legacies^' But Section 1 
clause 15 of the Act of 1859 and Articles 147 and 148 of the 
Act of 1871 which prescribed the period of limitation for suits 
against a depositary, pawnee or mortgagee for the recovery of 
property moveable or immovable, contained provisions for 
allowing a longer i)eriod where there was an acknowledgment of 
liability. Those two provisions differed from each other in the 
following respect : 

While Section 1 clause 15 of the x\ct of 1859 provided a 
period of sixty yeai\s or thirty years according as the property 
was immovable or moveable unless there was an acknowledgment 
of liability "in the meaniijne''^ Articles 147 and 148 of the Act 

(1805) 3 Suth W R S 0 C Ref G (7), Huro Chimder Roy v. Moriee Mohinee 
Das see. 

(1868) 5 Bom H C R A C 176 (178), Ahilnji Kho.ndoji v. Dongar Ifari- 
chand Gujar. 

(1870) 6 Beng L R 299 (301), Madhusudayi Ghowdhry v. Brajanaih 
Chandra. 

7. (1872) 6 Mad H C R 197 (200), llirada Karibasappa v. Oadigi Muddappa. 

(1869) 4 Mad H C R 385 (390), Nijaimidin v. Mahamadali. 

(1867) 3 Mad H C R 308 (309), John Young v, Mangalapilly Jiamaiya. 

(1865) 2 Mad H C R 307 (310), Kristna Row v. Hachhappa Sugapa. 

7a.(1869) 4 Mad H 0 R 385 (391), Nijamudin v. Mahamadali. 

(1867) 3 Mad H C R 308 (311), John Young v. Mangalapilly Ba^naiya. 

8. (1874) 6 N W P H C R 306 (307), IJ ncovenanted Service Bank v. Mar- 

shall. (An admission that the debt or legacy is due is necessary.) 

(1870) 2 N W P H C R 403 (404), Gash v. M clean. (Do.) 

(1867) 3 Mad H C B 308 (310), John Young v, Mangalapilly Ramaiya, 
(Do.) 

9. (1882) 5 Mad 182 (184), Mukkanni v. Manan Bhatta. (The expression “in 

the meantime’ ’ referred to the period of sixty years from the date of 
the mortgage.) 

(1884) 1884 Pun Re No, 109, Sheodan v. Surjit, (Do,) 

(1903) 1903 Pun L R No. 82 p, 321 (324), Bhag Mai v. Dhouna. (Do.) 
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of 1871 required that the acknowledgment should be made 
''before the expiration of the prescribed period"'^^ 

Differences betioeen Acts of 1871 and 1877 : 

1. Section 19 of the Act of 1877 applied to acknowledgments in 

respect of any property or right, while Section 20 of the Act of 
1871 (and Section 4 of the Act of 1859) only applied to acknow- 
ledgments in regard to "debts and legacies”^^ 

2. Section 19 of the Act of 1877 referred to an acknotvledgment of 

liability in respect of a right or property, while Section 20 of 
the Act of 1871 referred to a promise^^ or achnoivledgment, 

3. Section 19 of the Act of 1877 apidied also to acknowledgments 

made by a person from whom the defendant derived his title or 
liability, while Section 20 of the Act of 1871 did not apply to 
such acknowledgments.^'* 

4. Section 20 of the Act of 1871 provided that oral evidence of the 

contents of a document containing an acknowledgment could 
not be given ivhere the document teas alleged to have been 
destroyed or lost. The words as to the docun)ent being alleged 
to be destroyed or lost were omitted in Section 19 of the Act of 
1877.^^ 

(1918) AIR 1918 Mild 86 (87) : 43 lud Gas 50, liaman Kuruy v. Chappan 
Nair. (Do.) 

(1871) 3 N W P H C R 119 (120), Mahomed Abdool Iluszah v. Asif Ali 
Shah. (Do.) 

(1885) 1885 All W N 194 (194), Muniruddin v. Muhammad Kaim. (Do.) 
[But see (1871) 6 Mad H C R 267 (270), Narain Tantri v. Uk'knma. 
(The Act does not require that the acknowledgment should be 
made at any particular ti^nc.)] 

10. (1875-77) 1 All 426 (427) : 2 Ind Jur 115, Daia Chand v. Sarfraz Ali. 

(Decision under Act of 1871 — Acknowledgment made before coming 
into force of Act of 1859 — As there was no period of limitation for a 
suit for redemption before the above Act, the acknowledgment must 
be deemed to have been made before the expiration of the “prescribed 
period” within the meaning of Article 148 of Act of 1871 notwith- 
standing that the date of the mortgage may not be knowji.) A’' 

11. (1868) 5 Bom H CRAG 50 (54), Amrilrav v, A7iyaha. (Acknowledgment 

of right to share in vatan not within Section 4 of Act of 1859.) 

(1932) AIR 1932 Bom 531 (532) : 139 Ind Gas 218, Auiarchand Rajaram 
V. Narayan Vis/mu. (Section 19 of Act of 1871 did not apply to an 
acknowledgment of a mortgage by a mortgagee.) 

(1872) 17 Suth W R 271 (272), Lalla Doorya Rershad v, Lalla Luchniaii 
Sahoy. (Acknowledgment of title to land not acknowledgment of 
debt or legacy.) 

12. (1875-77) I Bom 590 (592) : 1877 Bom P J 74, Raghoji Bhikaji v. Abdul 

Karim. (The “promise” referred to is not a 7ieio contract but one 
introduced by way of an exception to the statute with reference to the 
original cause of action.) 

(1878-80) 2 Bom 230 (231) : 1877 Bom P J 237, Ghatur Jagsi v. Tulsi. 
(Do.) 

(1875) 28 Buth W R 4G2 (462), Tara Soondurec Kuloonee v. Bhoohun 
Chu7ider Ghose. (Do.) 

13. See (1935) AIR 1935 Mad 899 (901) : 161 Ind Gas 924, Modhugari 

Narayana v. Venkataramanna Patnaik. 

14. (1888) 12 Bom 268 (269), Ziulnissa Ladlim Begam v, Motidev Ratandev. 

(Oral evidence not admissible even where the writing containing the 
acknowledgment has been returned to the debtor.) 
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5. Section 20 of the Act of 1871 provided that a promise or acknow. 

ledgment might be sufficient though it omitted to specify the 
exact aw of the debt or legacy. Section 19 of the Act of 1877 
provided that the acknowledgment might be sufficient though 
it omitted to specify the exact nature of the property or right. 

6. Section 19 of the Act of 1877 required in the case of an acknow- 

ledgment by an agent that the agent must be duly' authorised 
in this behalf. Section 20 of the Act of 1871 required that the 
agent must be generally or specially authorised in this behalf. 

7. Section 20 of the Act of 1871 provided that the promise or 

acknowledgment under it must amount to an express under, 
taking to pay or deliver the debt or legacy, or to an unqualified 
admission of the liability as subsisting.^® This provision was 
omitted in Section 19 of the Act of 1877.^® 

8. The provision in Section 20 of the Act of 1871 as to one partner 

or executor not being bound by an acknowledgment by another 
partner or executor, was omitted in Section 19 of the Act of 1877 
and was removed to Section 21 of that Act. (See Notes under 
Section 21, infra.) 

9. The Illustrations to Section 20 of the Act of 1871 were omitted 

in Section 19 of the Act of 1877. 

10. The separate provisions as to acknowledgments in Articles 147 
and 148 of the Act of 1871 were omitted in the Act of 1877. 
At the same time, as already said in para. 1 above, the scope of 
Section 19 of the Act of 1877 was made wider than the 
corresponding Section, Section 20 of the Act of 1871, so as to 
make it apply to all suits in respect of any property or right 
and not merely to suits for debts and legacies as was the case 
under the previous Act. The chief points of distinction between 
the relevant portions of the above Articles and the correspond- 
ing provision in the Act of 1859, viz. Section 1 clause 15 on the 
^ one hand, and Section 19 of the Act of 1877 on the other, which 
superseded them, were as follows : 

(a) The former provisions required an acknowledgment of the 
title of the mortgagor, depositor or pawnor or of his right of 
redemption. But Section 19 of the Act of 1877 required 
an acknowledgment of liability in respect of such property 
or right. 

15. (1878) 1 All 683 (685), Mathtira Das v. Ba^u Lai. (I/etter admitting the 

existence of a debt due to the plaintiff but not admitting that the 
amount claimed by the plaintiff h correct is unqualified admission of 
existence of debt.) 

16. (1887) 10 Mad 259 (264), Siiayya v. Bangarcddi. (Hence, an admission of 

liability qualified by a condition would be within Section 19 of the 
Act of 1877 while it would not be within the Act of 1871 or that of 
1869 under which an acknowledgment that a debt is due was 
necessary.) 

17. (1870-71) 6 Mad H 0 R 267 (269), Narraina Tantri v. Uklroma. (Relation- 

ship of mortgagor and mortgagee was admitted but the right to 
redeem was denied — Heldt that this was sufificietit.) 

18. See (1885) 1885 All W N 211 (212, 213), Bisheshar v. Bhagirattu Bam* 
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{b)The former provisions did not recognise acknowledgments 
by the agent of the mortgagee, depositee or pawnee,^** but 
Section 19 of the Act of 1877 recognised such acknowledg. 
ments, 

{c)The former provisions required that the acknowledgment 
should be made by the mortgagee, depositee or pawnee or by 
some person claiming under him.^® But Section 19 of the 
Act of 1877 required that the acknowledgment should be 
made by the party against whom the property or right (in 
respect of which the acknowledgment was made) was claimed 
or by some person through whom he derived his title or 
liability. 

(d) The former provisions did not contain any provision analogous 
to the second paragraph of Section 19 of the Act of 1877 
which dealt with the question of the admissibility of oral 
evidence as to the date or contents of the writing containing 
the acknowledgment. 

(e) The former provisions did not also contain any provision 

similar to any of those contained in Explanation I to Sec- 
tion 19 of the Act of 1877. Nevertheless, some of the prin- 
ciples embodied in Explanation I were followed in the 
decisions on the above provisions. For instance, although 
there was no provision in Section 1 clause 15 of the Act of 
1859 that an acknowledgment addressed to a third person 

19. (1911) 12 Ind Gas 604 (604) : 84 All 109, Zaib-un-nissa Bihi v. Prabku 
Narain Singh, 

(1886) 1885 All W ,N 194 (194), Muniruddin v, Muhammad Kaim. 

(1883) 1883 All W N 202 (202), Kidar Nath v. Ulfut Bai, 

(1897) 1 Cal VV N 613 (516), Sundar Das v, F alimatunissa Begam, 

(1873) 20 Suth W R 375 (376) : 2 Suther 897 : 13 Beng L R P 0 177 (P 0), 
Jjuchmee Biiksh Rail v. Bunjeet Bam Panday. 

(1869) 12 Suth W R 443 (444), Lutchmee Buksh Boy v. Pandey Banje^ 
Ram. 

(1928) AIR 1928 Bom 28 (29) : 107 Ind Oas 60, Narayan Balaji v. 
Govind. Sakharam. 

(1925) AIR 1925 All 176 (177, 178) : 85 Ind Gas 633, Gayiga Bam v. 
Lao h ? n a n S i n g h . 

(1877) 1 All 642 (643), Bahynani Bihi v. llulasa Kuar, 

(1888) 1888 Pun Re No. 157, Hakikat Bai v. Qanga Das. 

(1904) 1 All L Jour 355 (357), Hanuman Prasad v. Baghunadan Singh, 

[See alsn (1868) 3 Agra 255 (257), Esreo Singh v. Bisheskvr Singh, 
(By virtue of clause 1 of Section 12, Regulation 27 of 1814, it 
was held that the act of the vakil in acknowledging was the act 
of the mortgagee himself.)] 

20. (1915) AIR 1915 Mad 961 (951) : 26 Ind Gas 127, Muhammade v. Mayi 
Kunhi Ifaji. ( Xnandravan cannot be said to be claiming under 
karnavan to extend limitation by acknowledgment of mortgage.) 

(1909) 3 Ind Oas 725 (726) ; 32 All 33, Shib Shankar Lai v. Soni Bam, 

(1900) 1900 Pun Re No. 62, Bha'oani Das v. Muhammad Yusaf. (Ack- 
nowledgment by father — Mortgage — Joint Hindu family.) 

(1880) 1880 Pun Re No, 32, Lala Ma^ v. Ghulam Mahomed, (A sub-mort- 
gagee could not be said to be “claiming under” the mortgagee.) 

(1880) 1880 Pun Re No. 85, Hakim Devi Dyal v. Prah DyaU 
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was suflScient, it was held in cases decided under that Section 
that such acknowledgment was sufficient. 

Differences between Acts of 1877 and 1908 : 

1. The words ‘^according to the nature of the original liability*' 

which occurred after the words “a new period of limitation” and 
before the words “shall be computed”^^ have been omitted. 

2. The provision in clause 2 excluding oral evidence of the contents 

of a writing which embodies an acknowledgment of liability has 
been qualified by the introduction of the words “subject to the 
provisions of the Indian Evidence Act, 1872” which did not 
occur in the Act of 1877. 

3. Explanation III is new. 

2. Acknowledgment of liability made under prior enact- 
ment — Test of sufficiency. — It is a settled principle that the law of 
limitation applicable to a suit is the law in force at the time of the 
institution of the suit although the acknowledgment relied on may 
have been made while a previous enactment was in force. The vali. 
dity and sufficiency of such acknowledgment must therefore be 
determined in accordance with the provisions of the law in force at 
the time of the institution of the suit.^ But, there is one exception 
to this rule, viz. that where the acknowledgment w^as not sufficient 
according to the provisions of the prior enactment, with the conse- 
quence that the right to sue had become barred at the time of the 
coming into force of the Act under which the suit was instituted, such 
later Act cannot revive the right of suit.^ (See Preamble Note 26.) 
See also Note 13, infra. 

21. (1868) 3 Agra 255 (257), Esree Smgh v. Bishcsher Singh. 

(1871) 3 N W P H C R 78 (79), Ali Hossein v. Bam Dyal. 

(1866) 3 Suth W R 3 (4), Dur Oopal Smgh v. Kashe.eram Pandey. 

(1868-69) 4 Mad H C R 859 (364, 365), Kunhi Kutii Nair v. Kunhaminad 
Kutty Maraccar. 

(1870) 6 Mad H 0 R 267 (270), Narraina Tantri v. U kkonia. 

[See also (1900) 27 Gal 1004 (1011, 1012) ; 4 Cal W N 666 ; 27 Ind 
Ajjp 103 : 7 Sar 718 (P C), F atiniatuhiissa v. Suyider Das.l 

22. (1866) 5 Suth W R S G C Ref 3 (4), Nohin Chunder Moozoomdar v. 2\ J. 

Kenney. (Case uuder 1859 Act which resembled Act of 1877 in this 
respect.) 

Note 2 

1. (1913) 19 Ind Gas 291 (295) : 35 All 227 : 40 Ind App 74 (P C), Sonilal v. 

Kanhaiya Lai. 

(1925) AIR 1925 Ali 176 (177, 178) : 86 Ind Gas 633, Ganga Ravi v. Lack- 
man Siiigh. 

(1911) 12 Ind Gas 604 (605) : 34 All 109, Zaib-un-nissa Bihi v. Prahhu 
Narain Singh. 

(1932) AIR 1932 Bom 531 (533) : 139 Ind Cas 218 ^ Amarchand v. Narayan, 
(1909) 3 Ind Oa.s 725 (728) : 32 All 33, Shib Shankar Lai v. So7ii Bam. 

(1933) AIR 1933 Lah 47 (48) : 141 Ind Gas 425, Punjab Ram v. Joivaya. 
(1877) 1 All 426 (427) : 2 Ind Jur 115, Daia Chand v. Sarfraz Ali. 

2. (1930) AIR 1930 Bom 55 (67) : 122 Ind Gas 862, Dhondi Shivaji v. 

Lakshman. 

(1928) AIR 1928 Bom 28 (31) : 107 Ind Gas 60, Narayan v. Govind. 

(1926) AIR 1926 Bom 339 (340) ; 87 Ind Gas 699, Indurai v. ShivlaL 
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8, English law. — The doctrine of an acknowledgment of liabi- Section 
lity as an answer to the bar of limitation is also recognised under the Notes • 
English law. But, the doctrine is not contained in a single enact- 8 — 4 

ment as under the Indian law. Various Sections in various statutes 
are based on a recognition of the doctrine.^ The language of these 
provisions is not always similar to the language of this Section. Note 8 
Further, the English theory underlying the doctrine of acknowledg. 
ment in the case of contract debts is quite different from the theory 
on which this Section is based. (See Note 8.) In the former case, 
an acknowledgment will be no acknowledgment unless it amounts to 
a promise to pay the debt. But under this Section the acknowledg- 
ment may be good although the debtor refuses to pay the debt. 

Hence, English decisions cannot be ai)plied in toto to the determi- 
nation of the law under this Section. But such decisions may be 
consulted where the language of the statutory provisions concerned 
is identical in material particulars with the language of this Section 
or where they lay down general principles which are not inconsistent 
with the principles on which this Section is based. ^ 

4. Principle of the Section. — The following views have been Note 4 
expressed as to what is the true theory on which the provision as to 
acknowledgment of liability contained in this Section is based : 
l.In Dharma Vithal v. Govind Sadvalkarf West, J., observed as 
follows : ‘‘The intention of the law is manifestly to make an 
admission in writing of an existing jural relation of the kind 
specified, equivalent for the purposes of limitation to a new 

contract This view was followed by Wilkinson, J., in 

Venkata v. Parihasaradhi} 

(1883) 8 Bom 99 (104) : 8 lud Jur 261, VharmaV ithal v. Govind Sadvalkar, 

(1918) AIR 1918 Mad 80 (87) : 43 Ind Gas 60, Raman Kurup v. Ghappan 
Nair. 

(1883) 1883 All W N 202 (202), Kidar Nath v. Utfat Rai. 

(1894) 1894 Pun Re No. 53, Ghulam Hasnan v. Haji Muhammad. 

(1882) 5 Mad 182 (184), Mukkanni v. Manati Bhatta. 

(1884) 1884 Pun Re No, 109, ShcA)dan v. Surjit. 

(1880) 1880 Pun Re No. 85, Hakim Devi Dijal v. Prab Dyal. 

[But see (1880) G Cal 340 (348, 349) : 7 Cal L R 121, Mohesk Lai v. 

Biisunt Kumaree. (Acknowledgment made while 1869 Act was 
in force — Acknowledgment insufficient viuder 1859 Act — Suit 
filed under 1871 Act — Acknowledgment sufficient as per later 
Act — Later Act applies notwithstanding that the suit wastimo- 
barrod at time of coming into force of 1871 Act — Reiisou is that 
only remedy is barred and right is not put an end to.)] 

Note 3 

1. Sec Halsbury’s “Laws of England”, (1911), Vol. 19, pages 68,79,92 and 131, 

2. See (1911) 9 Ind Cas 944 (945) ; 35 Bom 383, Shri Gopal Chiranji Lai v. 

Dhayia Lai Ghasiram. 

(1932) AIR 1932 Oudh 1 (4) : 138 Ind Cas 800 : 7 Luck 270, Amir 
Mirza Beg v. Lachyni Narain. 

(1920) AIR 1920 Oudh 236 (239) : 23 Oudh Gas 176 : 60 Ind Cas 
189, Jageshar Singh v. Bir Ram. 

Note 4 

1. (1883) 8 Bom 99 (102) : 8 Ind Jur 261. 

2. (1892) 16 Mad 220 (227) : 3 Mad L Jour 35. 
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2. In Anantram v. Inayat Ali^ the Lahore High Court observed as 

follows: ^‘One object of the law of limitation is to prevent 
claims being preferred after such a time that the real character 
of the transaction can no longer be cleared up, but Section 19 
provides that an acknowledgment of the existence of a liability 
will give a fresh term, and it may be presumed that in such a 
case it is considered that the object of the law of limitation has 
been attained.*’ 

3. In a critical note in 3 Madras Law Journal* the view has been 

expressed that the Section is based on the theory that the 
defendant waives the benefit of the period of time that has run 
in his favour. 

It is submitted that each of the above views is open to objection. 
As regards the first view, in the face of the express provision in the 
Section that an acknowledgment may be accompanied by a refusal 
to pay, it cannot be said that the acknowledgment contemplated by 
the Section is one which implies a promise by the defendant to fulfil 
his obligation. As regards the second view, it is not clear how the 
giving of an acknowledgment of liability will help to clear up the 
real character of the transaction at the time of the suit, when it is 
remembered that under this Section it is expressly provided that an 
acknowledgment need not specify the exact nature of the property or 
right in regard to which the acknowledgment is made. As regards 
the third view, the law of limitation does not permit any waiver of 
its provisions. (See Notes 17 and 23 to Section 3, ante.) 

It has been seen in Note 4 to the Preamble, that one of the 
considerations on which the law of limitation is based is that there 
is a presumption that a right not exercised for a long time is non- 
-existent. But, where the person against whom the right is claimed 
admits the existence of the right, there is no room for the above 
presumption. 

It was held in England at one time, with reference to contract 
<3ebt8, that the Statute of Limitations rested on the presumption of 
payment and that where such presumption was repelled by means 
of an acknowledgment of liability, the plaintiff was entitled to 
succeed.® But this view has not been accepted in the later decisions 
and according to them, the true theory with regard to an acknow- 
ledgment in such cases is that it imports a promise to pay, giving 
rise to a new cause of action to the plaintiff. According to later 
English decisions, therefore, an acknowledgment of a debt will not 
entitle the plaintiff to a fresh period of limitation unless it amounts 
to a promise to pay.® But, as already seen, this view has not been 

8. (1920) AIR 1920 Lah 447 (448). 

4. (1893) 3 Mad L Jour 96 (101) (Jour). (Critical Note on 16 Mad 220, Venkata 

V. Parthamradhi.) 

6. See Cases cited in (1827) 30 R R 461 (462) : 6 B & C 603 : 9 Dowl & Ry. 649 : 
6 L J K B 218, Tanner v. Smart. 

6. (1827) 30 R R 461 (463) : 6 B <fc C 603 : 9 Dowl & Ry. 649 : 6 L J K B 218, 
Tayiner v. Smart, 
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accepted by the framera of Section 19 under which an acknowledg- 
ment may be quite good although it is accompanied by a refusal to 
perform the obligation. Hence, the true theory on which this 
Section is based seems to be that on which the earlier English 
decisions were based, namely that an admission of liability rebuts 
the presumption which the law raises, viz. that a right which has 
not been exercised or asserted for a long time does not exist. 

5. Distinction between Sections 19 and 20. — Like this 
Section, Section 20 is also based on the principle of acknowledgment 
of liability. In other words, the payment contemplated by Section 
20 is one which implies an admission of an existing liability. (See 
Notes under Section 20.) Such payment is also required to be 
recorded in writing. But, under Section 19 the writing must contain 
within itself an admission of an existing liability, while under 
Section 20, it is sufficient if the writing merely records the fact of 
payment. The fact indicative of the admission of liability, viz. that 
the money is paid as interest or as part of principal, need not appear 
in writing but may be proved by evidence aliunde. 

But, a writing which records a payment may amount to an 
acknowledgment of liability within this Section, if from the words 
used in the writing it is clear that an existing liability is admitted.^ 
Thus, if the writing itself states that money is paid for interest or 
for part of principal, it would clearly imply an admission of liability 
for the debt.^ 

also (1864) 33 Beav 452 (456) : 140 R R 216 : 12 W R (Eng) 
328 : 56 E R 448 : 10 Jur (N 8) 117 : 9 L T (N s) 746, lianu 
mond V. 

Note 5 

1. (1916) AIR 1916 Mad 638 (638) : 27 Jiid Cas 714, Visvanatha Santha- 

singaro v. Sri Hamarhandra Mardraja Deb. 

(1934) AIR 1934 Lah 971 (972), JJarhans Lai v, Arjan, (Mortgage bond 
— Sum pa^^ablo as profits — Endorsement of payment — Effect of.) 

(1936) AIR 1936 Mad 616 (617) : 163 Ind Cas 803, Ghandukutti Navibiyar 
V. Kunm Kalandan. 

(1882) 6 All 201 (205) : 1882 All W N 221, Jaiild Prasad v. Ghulam AIL 

(1936) AIR 1936 Lah 276 (278) : 162 Ind Cas 306, Shanti Laf v. Lvallpur 
Bank, Ltd. (Sale of immovable property by debtor to creditor — Latter 
asked to credit price towards prior pi*omissory note — Document 
amounts to acknowledgment.) 

(1909) 2 Ind Cas 522 (522) (Mad), BangaiiayakaUi Aiya v. Suhhayan. 

(1937) AIR 1937 Oudh 391 (393) : 168 Ind Cas‘ 799, Satgur Nath v. 
Brahma Dat. (Letter accompanying payment asking for time to pay 
balance is acknowledgment.) 

2. (1936) AIR 1935 All 946 (955) : 159 Ind Cas 3S7 ; 68 All 261 (F B), Udey- 

pal Singh v. Lakskmi Chand. 

(1917) AIR 1917 Mad 805 (806) : 40 Mad 698 : 36 Ind Cas 240, Venkata- 
krishniah v. Subharayjidu. (Endorsement of part payment.) 

(1937) AIR 1937 Nag 304 (304) : 170 Ind Cas 213 : I L R (19 17) Nag 874, 
Sunderlal Sharma v. Bisahon Bndhrai Teli, (Endorsement of pay- 
ment on back of pro-note implies acknowledgment of liability for the 
balance due on the note.) 

(1921) AIR 1921 Cal 331 (332) : 64 Ind Cas 988 : 48 Cal 1016, Frasanna 
Kumar Bay v. Niranjan Bay. 
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Sdotlon 19 But, an endorsement of payment need not imply an acknowledg- 

Note 8 ment of liability.^*** Whether it does so depends on the language 
used in each case. 

Where on account of some defect an endorsement of payment 
fails to be effective under Section 20, it may nevertheless operate as 
an acknowledgment of liability under this Section.^ Thus, where an 
endorsement of payment towards the debt due on a promissory note 
is made, but no payment is actually made, the plaintiff will not be 
entitled to a fresh period of limitation under Section 20. Neverthe- 
less, the endorsement may amount to an acknowledgment of liability 
under this Section.'^ 

An acknowledgment under Section 19 only operates against the 
person who makes the acknowledgment, but subject to the provisions 
of Section 21 sub-section 2, a payment under Section 20 saves 
limitation against all the persons who are liable for the debt.’^ 

(1923) AIR 1923 Bom 369 (369) : 7d Iiid Gas 302, Dcvchand Chafraji v. 
J arnscdji Shapurji. 

(1926) A I R 19-26 Nag 252 (253) ; 91 Ind Gas 4.02, Baghoha v. Gopi. 

(1918) AIR 1918 Nag 203 (204) : 48 Ind Gas 724, Mohan Lai v. Gancsh 
Bam., 

(1923) A I R 1923 Bom 230 (240) : 72 Ind Gas 249 : 47 Bom 632, Ganesh 
Narha?' v. Dattatraya Pandurany. (Tho whole endorsement and 
the words of tho .note should be taken together.) 

(1865) 2 Mad H G R 307 (309, 310), Krishtna Jtioio v. Backapa Suyapa. 
(1871) 6 Beng L R 299 (301), M adhjisudayi Ohotcdhry v. Brajanath 
Chandra. 

(1860) 5 Suth W H 45 (40), Shinnboo Ch under Shaha v. Baroda Soonderce 
Dehea. 

[But see (1867) 8 Suth W K 334 (336), Gorachand Dutt v. Lokenath 
Butt. (Admission must be direct and not implied — Gase under 
Act of 1859.)] 

2a. (1870) 5 Beng L R 619 (638), Shearynan v. Fleming, (The words “remit- 
tance of £40 to old account” were ambiguous, and did not necessarily 
import that a further sum was due.) 

(1935) AIR 1935 All 940 (956) : 159 Ind Gas 387 : 58 All 261 (F B), Udey^ 
pal Singh v. Laksluni Chand. (Endorsement of payment without 
specification — N o ackno w ledgmen t . ) 

(1933) AIR 1933 All 453 (455) : 65 All 632 : 144 Ind Gas 899, Bayn Prasad 
V. Binack ShukuL (Do.) 

also (1910) 8 Ind Gas 349 (349) (Mad), Lakshminarasimliam v. 
Bharata M ahanty 

3. (1935) AIR 1935 Mad 245 (245) : 157 Ind Gas 272, Krishnaswami Naicker 

V. Tkiriive.ngada M udaliar , 

(1917) AIR 1917 Mad 805(805, 806): 40 Mad 698: 36 Ind Gas 240, Venkata^ 
kriskniah v. Subharayiidn. (The fact that Section 20 deals with an 
acknowledgment of a particular kind and is therefore a special Section 
when compared with Section 19 is no objection to this as the operation 
of the two Sections is different.) 

(1916) AIR 1916 Mad 624 (626) : 27 Ind Gas 747, Jaganadha Sahu v. 
llama Sahu. 

(1926) AIR 1926 Nag 252 (253) : 91 Ind Gas 402, Baghoba v. Gopi. 

4. (1916) AIR 1916 Mad 138 (139) : 28 Ind Gas 16, Baynakristma Ghetty v. 

Venkatasuhbiah Chetty. 

(1916) AIR 1916- Mad 512 (512) : 26 Ind Gas 754, Lakshmi Ammal v. 
Bamaswamy Iyengar. 

5. (1917) AIR 1917 Mad 805 (805, 806) : 36 Ind Gas 240 : 40 Mad 698, 

V enkatakrishniah v. Subbar ay tidu. 

(1938) AIR 1938 Cal 129 (131), Azizur Ilahman v. Upendra Nath* 
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An acknowledgment need not be addressed to the person entitled. 
But a payment under Section 20 must be made to the person 
entitled.** 

Under Section 19, a mere writing containing an admission of 
liability in respect of the right claimed is enough. But under Section 
20, two things are necessary, viz. (l) a payment and (2) a writing 
recording such payment. 

Under Section 20, it is enough if the payment is acknowledged 
in the handwriting of the person making the payment ; it need not 
be signed by him. But, under Section 19, the acknowledgment must 
be signed by the i)erson making the acknowledgment. 

Section 19 applies to any right or property. But Section 20 
applies only to debts and legacies. 

Under this Section, a fresh period of limitation is allowed from 
the date when an acknowledgment of liability is signed. But, under 
Section 20, the fresh period is allowed from the time when the 
payment mentioned in the Section is made. 

6. Distinction between this Section and Article 183. — See 

Notes under Section 20, infra. 

7. Acknowledgment does not confer title. — An acknowledg. 
ment of liability only extends limitation. It does not confer any 
right or title on the person whose right is acknowledged.^ 

See also Note 8 below. 

8. Acknowledgment, if operates as fresh contract. — Under 
this Section, an acknowledgment of liability may be accompanied by 
a refusal to pay or deliver the thing claimed. (See Note 44.) Hence, 
a promise to pay is not a necessary ingredient of an acknowledgment 
under this Section.^ But, at the same time, an unqualified acknow- 

0. (1917) AIR 1917 Mad 805 (805) : 40 Mad 698 : 36 lud Gas 240, Venkata- 

krishtiiah v. Suhharanudu. 

Note 7 

1. (1909) 3 Ind Gas 725 (728) : 32 All 33, Shih Shankar Lai v. Soni Ram, 
(1913) 19 Ind Gas 291 (295) : 35 All 227 : 40 lud App 74 (P C), Smii Ram v. 

Kanhaiya Lai, (Acknowlcdgmcat is not a “thing done” within 
Section 6 of the General Glauses Act.) 

Note 8 

1. (18G9) 13 Moo Ind App 37 (55) : 12 Suth W R P C 30 : 3 Beng L B P 0 37 : 

2 Suther 261 : 2 Sar 479 (P C), Gopee Kishen Qosharnee v. Bindahun 
Ghunder Sircar Chenodhry, 

(1906) 33 Gal 1047 (1060) : 33 Ind App 165 : 4 Gal L .Tour 94 ; 8 Bom L R 
501 ; 10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 
All Ij Jour 625 : 2 Nag L R 130 (P G), Maniram Selh v. Seth Rup- 
chand. 

(1935) AIR 1935 Cal 255 (256) : 155 Ind Gas 721, Dehji Ghelahhai d Bros. 
V. B. D. Mehta d Co. 

(1872) 9 Bong Lt R App 43 (43), Harrison v. Hope, 

(1871) 6 Beng L R 299 (802), Madhusudan v. Brajanaih. 

(1936) AIR 1936 Mad 939 (939) : 166 Ind Cas 750, Chinna Subbaroyudu 
V. Narasimha Heddi. 

(1925) AIR 1925 Mad 261 (263) : 48 Mad 693 : 85 Ind Cas 297, Bamasami 
V. Chandra Kottayya. 
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Sdotioa 19 ledgrnent of liability in respect of a debt necessarily implies a promise 
Note 8 to pay the debt.^ 

Under the English law, a suit on such an implied promise is 
regarded as a suit on a new contract,^®' the consideration for the 
promise being presumed to be the giving up by the creditor of the 
old debt;^^ and it will be so regarded even where the pleadings do 
not show that the suit is based on the new contract or the suit 
purports to be on the old contract, and the new promise is only 
relied on for the purpose of avoiding the bar of limitation.^^ Under 
the Indian law, such a promise does not constitute a new contract^ 
or give rise to a new cause of action,* it being considered that a 

(1921) AIR 1921 Mad 704 (706) : U Mad 971 : 68 Ind Gas 100, Oocinda^ 
savii Fillai v. Dcsai Goundan, 

(1921) AIR 1921 Mad 464 (465) : 70 Ind Cas 593, Subbarama Aiyar v, 
V (\erahadra Pillat. 

(1920) AIR 1920 Mad 488 (489) : 68 Ind Cas 446, Perumal Goundan v. 
J ananukoola Sankanidhi, 

(1913) 21 Ind Cas 30 (30) (Mad), Shaik MeeraSahib Co.v, Nainar Luhhay. 
(1925) AIR 1925 Siud 8 (8) : 86 Ind Cas 228, Secretary of State v. 
Kotumal Maghanmal, 

2. (1906) 33 Cal 1047 (1058) : 33 Ind App 165 : 4 Cal L J 94 : 8 Bom L R 501: 

10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L 
Jour 525 : 2 Nag L R 130 (P C), Maniram Seth v. Seth B^cpchand, 
(1895) 22 Gal 434 (444) : 22 Ind App 68 : 5 Mad L Jour 14 : 6 Sar 545 ; R & 
J’s No. 137 (P C), Kalka Singh v. 2*aras Ham, 

(1930) AIR 1930 Lab 177 (178) : 119 Ind Cas 417, Firm of Tiam IHtia 
Mai Bam Dhan v. Kesar Das, 

2a.Halsbury’s “Laws of England”, (1911), Vol. 19, pages 58, 59. 

[See also (18G0) 13 Moo Ind App 37 (55) : 12 Suth W R P C 36 : 3 
Beng L K P C 37 : 2 Suthcr 261 : 2 Sar 479 (PC), Gopee 
Kisheri Gushaniee v. Bindahun ChU 7 ider Sircar Ohotodhry,'] 
2b. See Halsbury’s “Laws of England”, Vol. 19, page 59. 

2c.{1837) 7 L J Ex 25 (32) : 3 M & W 90 : M & H 313 : 49 R R 611, Irving v. 
VeAtch. 

3. (1935) AIR 1935 All 129 (131) : 57 All 434 : 152 Ind Cas 370, Ghulam 

Murtaza v, Mf. Fasiunnissa Bibi, 

(1930) AIR 1930 Nag 298 (299) : 26 Nag L R 320 : 127 Ind Cas 894. 
Chhedilal v. M anoharlal, 

(1877) 1 Bom 590 (592) : 1877 Bom P J 74, Baghogi Bhikaji v. Abdul 
Karitn. 

(1922) AIR 1922 Lah 425 (425) : 3 Lab 826 : 69 Ind Cas 502, Nand Lai v. 
I'artab Singh, 

(1915) A I R 1915 Lab 279 (280) : 1916 Pun Re No. 16 : 30 Ind Cas 491, 
Jas Bam w Attar Chand. 

(1923) AIR 1923 Lab 301 (301) : 74 Ind Cas 939 (939), Tikkan Bam v. Lai. 
4 (1935) AIR 1935 All 129 (131, 132) : 57 All 434 ; 152 Ind Cas 370, Ghulam 
Murtaza v. Mt, Fasiiinnis&a Bibi, 

(1984) AIR 1934 All 76 (77) : 50 All 281 : 149 Ind Cas 671, Bal Krishna v. 
VeM Sxngk, 

(1933) AIR 1933 All 280 (281) : 144 Ind Cas 130, Dlionkal Singh v. 
Harhans Lai. 

(1926) AIR 1926 All 155 (156) : 89 Ind Cas 402, Bcoti Bam v. Lachman 
Prasad, 

(1909) 1 Ind Cas 759 (769) (All), Bam Char an v. Bam Das. 

(1901) 23 All 502 (504) : 1901 All W N 150, Oanga Prasad v. Bam Dayal, 
(1897) 1897 All W N 144 (145), Qopal Laljiv. Baman Lalji. 

(1901) 26 Bom 616 (621) : 3 Bern L R 213, Atmaram v. Umedram. 

(1898) 22 Bom 518 (617), Shanhar v, Mukia.. 
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promise to pay an existing debt is not for any consideration. Hence, 
even where a person expressly promises to pay an existing debt, 
there is no new contract but only an acknowledgment of liability.*^ 
But, where a party promises to do something in consideration of the 
other party giving up his original rights against the former, there is 

(1886) 9 Bom 616 (518), Tribhovan Gangarafn v. Annina. 

(1888) 1888 Bom P J 129, Govind v. Deochand^ 

(1884) 8 Bom 194 (195), Ghoroksi Himutlal Ilarivalubhdas v. Choioksi 
Achrutlal Harivulabhdas. 

(1938) AIR 1933 Lah 174 (175) : 145 Ind Gas 159, Badri Das v. Besu. 
(Suit for mortgage amount by sale — Contention that only possession 
could be asked for as per the mortgage deed and not sale — Plaintifif*s 
contention that acknowledgment gave him right to sue for sale held 
not sound.) 

(1923) AIR 1923 Lah 301 (301) : 74 Ind Gas 939. Tikkan Bam v. Lai. 
(1916) AIR 1916 Lah 167 (168) ; 1915 Pun Re No. 76 : 31 Ind Gas 209„ 
Ram Adin v. Mtinshi Bam. 

(1913) 20 Ind Gas 601 (501) (Lah), Mukand Lai v, Abdul Majit. 

(1908) 1908 Pun W R No. 206, page 776 : 1908 Pun Re No. 119, Fala Mai 
V. TuHa Ram. 

(1904) 1904 Pun L R No. 123 (pp. 436, 437) : 1904 Pun Re No. 68, Oanpat 
V. Danlat Bam. 

(1927) AIR 1927 Mad 1200 (1200) : 106 Ind Gas 619, Somasiindaram 
Atjifar V. Krishna Agyar. 

(1920) AIR 1920 Nag 244 (244) : 58 Ind Gas 30, Jethmal v. Saroo, 

(1898) 11 C P L R 65 (71), Beohar Haghubir Singh v. U dechand* 

(1889) 2 G P L R 40 (41), Vitlalsha Nanesha v. Sheodin. 

(1982) AIR 1932 Oudh 49 (50) : 7 Luck 313 : 135 Ind Gas 390, Mi. Janaka 

V. Skco Char an. 

(1929) AIR 1929 Oudh 529 (529) : 121 Ind Gas 83, Deo Dutt v. Lai Behari. 
(1929) AIR 1929 Pat 258 (259, 260) : 8 Pat 706 : 120 Ind Gas 470, Deorar 
Tetoari v. Indrasan Tetoari. 

(1920) AIR 1920 Pat 161 (161) : 56 Ind Gas 379, Suraj Prasad Pandey v. 

W , W . B'juckc. 

(1892-96) 2 Upp Bur Rul 462 (464), Mating Aung Gyi v. Maung Shioe Kyu, 
also (1911) 12 Ind Gas 617 (617) (Lah), Amir Chand v. Sundar 
Mai. 

(1913) 19 Ind Gas 291 (295) : 35 All 227 : 40 Ind App 74 (P C), Soni 
Ham V. Kanhaiyalal, (Acknowledgment does not create title.)* 
(1909) 3 Ind Gas 725 (728) : 32 All 33, Skib Shankar Lai v. Lala 
Soni Bam. (Do.) 

(1869) 13 Moo Ind App 37 (55) : 12 Suth W R P G 36 : 3 Bong L R. 
P G37 : 2Suther 261 : 2 Bar 479 (P C), <hgjee Kisken Goskamee 
V. Bindahun CJiunder Sircar C'lowdhry. (It is one thing to* 
acknowledge a debt and another to promise to pay it.)] 

6. See the cases cited in Foot-Note (3) above. 

[See also (1891) 14 Mad 258 (262) : 18 Ind App 37 : 6 Bar 30 : 15 Ind. 
Jur 224 (P G), T. liamackandra Hau v. VeUayanandan. 
Ponnusami. 

(1871) 6 Mad H C R 61 (56, 57), Kitiappa v. Soma7ina. 

(1902) 1 Low Bur Rul 190 (191), Kankani v, Maung Po Fin. 

(1916) AIR 1916 Mad 774 (776) : 29 Ind Gas 36, Bamaszoami Patter 
V. T'lrticha Mantiadiar . 

(1871) 6 Mad H C R 197 (200, 201), Hirada Karibasappa v. Mud^ 
dappa. 

(1893) 16 Mad 339 (340, 341), Amuthu v. Muthayya. 

(1906) 29 Mad 205 (208), V enkatararniah Pantulu v. Bamakrishna. 
Pantulu. 

(1867) 7 Suth W R 46 (46), Qiree Dharce Sitigh v. Kalika Sookul. 
(1898) 8 Mad L Jour 219 (222), Bajah of Venkatagiri v. Sheikh Bade-^. 
Saheb.] 
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a fresh contract which gives rise to a new cause of action.® In such 
a case the promise may be oral or written.’^ 

It has been held in certain decisions,® eten in India, that a promise 
to pay which is involved in the acknowledgment of a debt is sufficient 
to constitute a fresh contract and a new cause of action. These 
decisions are based on a misunderstanding of the judgment of the 
Privy Council in Maniram Seth v. Seth liupchand,^ in the course of 
which their Lordships of the Privy Council observed as follows : — 

6. (1931) A I ft 1931 Oudh 97 (98) : 180 Ind Cas 603, Sheo Govind v. J ai Sri 

Singh, 

(1929) AIR 1929 Lah 2C>3 (2C3) : 10 Lah 745 ; 116 Ind Cas 764, Kahan 
Chand Dularam v. Dayaravi Arnritlal. 

(1909) 4 Ind Cas 38 (41) : 32 Mad 284, Scshan Pattar v. Baghava Pattar, 

[See also (1923) AIR 1928 Cal 578 (579) ; 76 Ind Cas 603, Sarifun 
Mandalin v. Feradaul Khatun. (Adjustment of account is 
fresh cause of action. 11 Ind Cas 540, Followed.) 

(1908) 11 Oudh Cas 152 (158), Jlumayun v. W ajid AH. 

(1923) AIR 1923 Cal 71 (72) : 72 Ind Cas 692, Guljar Mandat v. 
Sri?nan ManadalHii. 

(1923) AIR 1923 Cal 659 (660) : 79 Ind Cas 77, Prasanna Kumar 
Pal V. Panaulla Miji. 

(1934) AIR 1934 Lah 789 (790) : 154 Ind Cas 668, Sada Bam v. 
Sahazada Barn. 

(19-28) AIR 1928 Nag 124 (125) : 106 Ind Cas 661, Fadalilal v. 
Boochand.li 

7. (1921) AIR 1921 Cal 67 (69) : 48 Cal 817 : 66 Ind Cas 209, Narendra Lai 

Khan V, Tanibala Dassi. 

(1924) AIR 1924 Cal 388 (389) : 50 Gal 974 : 79 Ind Cas 489, Ibrahim Mal- 
lick V. Lalit Mohan Boy. 

8. (1932) AIR 1932 All 199 (201, 209) : 53 All 903 : 137 Ind Cas 243, Abdul 

Bafiq V. Bhajan. 

(1929) AIR 1929 All 980 (981, 983) : 52 All 169 : 121 Ind Gas 108, Govind 
Singh V, Bijay Bahadur. (Per Niamatullah, J.) 

(1922) AIR 1922 Bom 183 (184) : 46 Bom 24 : 63 Ind Cas 923, Gkunni Lai 
Tlatanchanda Gnjarathi v. Laxman Govind Dube. 

(1933) AIR 1933 Lah 47 (47) : 141 Ind Cas 425, Punjab Bam v. Jowaya. 
(1932) AIR 1932 Lah 400 (400) : 137 Ind Cas 155, Barn Mai v. Daulat 
Bam. 

(1931) AIR 1931 Lah 233 (235) : 131 Ind Cas 292, Milkhi Ram v. Bup. 
chand. 

(1931) 130 Ind Cas 570 (570) (Lah), Jesa Bam THioan Chand v. Lachmayi 
Das. 

(1929) AIR 1929 Lah 591 (591) : 123 Ind Cas 90, Hayinu Bam v. Jhanda 
Singh . 

(1929) AIR 1929 Lah 421 (422) : 116 Ind Cas 464, Daily Singh v. Joivahar 
Singh. 

(1929) AIR 1929 Lah 264 (264) : 10 Lah 748 : 115 Ind Cas 853, Fateh 
Mahomed v. Ganga Singh. 

(1926) AIR 1926 Lah 472 (472) : 97 Ind Gas 800, Jalla Bam v. Labhu. 
(1930) 124 Ind Cas 624 (624) (Nag), Oopal Das v. Banmath. 

(1925) AIR 1925 Nag 9 (11) : 78 Ind Cas 234, Sitaram v. Nandram. 

[See also (1916) AIR 1916 Pat 39 (41) : 38 Ind Cas 85 : 2 Pat 
L Jour 24, Baluk Chand v. Nathzmi Singh. 

(1934) AIR 1934 Bom 186 (187) ; 151 Ind Cas 376, Chhaganlal v. 
Bonderbai. 

(1924) AIR .1924 Lah 684 (684) : 78 Ind Cas 168, Firm Nanak 
Chand-Kishori Lai v. Firm Bam Saruy-Gujar Mai.'] 

9. (1906) 33 Cal 1047 (1058) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L R 

501 : 10 Cal W N 874 : 16 Mad L Jour 800 : 1 Mad L Tim 199 : 8 All 
L Jour 526 : 2 Nag L R 130 (P C). 
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“An uncQnditional acknowledgment has always teen held to 
imply a promise to pay, because that is the natural inference 
if nothing is said to^he contrary. It is what every honest man 
would mean to do.” 

But these decisions have overlooked the fact that their Lordships 
.of the Privy Council have not said that the promise to pay implied 
in an unconditional acknowledgment would necessarily constitute a 
new contract between the parties. Hence, the above decisions must 
be regarded as not laying down correct law. 

8a. Acknowledgment, if operates as fresh cause of action. 

— See Note 8 above. 

9. Distinction between this Section and Section 25 clause 3, 
Contract Act. — Under this Section, an acknowledgment of liability 
in respect of a debt must be made before the expiry of the period of 
limitation, in order to give a fresh start of limitation in respect of 
such debt. But, by virtue of Section 25 clause 3 of the Contract 
Act, a fresh period of limitation for a debt can be obtained even after 
the expiry of the original period, if there is a lyromisc to pay such 
debt,^ Beading the two Sections together, it is clear that the 
expression “promise” as used in Section 25 clause 3 of the Contract 
Act does not include a i)romiso which is merely implied in an 
acknowledgment of liability.^ To hold otherwise would be to nullify 


Section i9 
Notes 
8—9 


Note 8a 
Note 9 


Note 9 

1. (1909) 2 Ind Cas 879 (880) : 31 All 495, Mohammad Abdullah Khan v. 

Bank In si aim ant Co, Ltd. 

(18B1) 1881 All W N 95 (95), Ko.ran Mai v. Bal Kishni. 

(1913) 20 Ind Cas 809 (809) (Cal), Main Sheikh v. Baikantha Nath Kar. 
(7'he promise need not be made with the consciousness that the debt 
is barred.) 

(1913) 21 Ind Cas 254 (255) (Cal), Bhawani Misser v. Peari Jha, (Do.) 
(1878) 4 Cal 500 (507) : 3 Cal L R 554, Heera Ball Moakhopadhya v. 
Dhunjiat Sinph Bahadur . 

(1906) 1906 Pun L K No. 22 p. 78 (80) : 1905 Pun Re No, 102 : 1905 Pun 
W R 134, Mahbuh Jan v. Nuruddin, 

(1899) 23 Mad 94 (97, 98) : 9 Mad L dour 330, Ajypa Bao v, Siirya 
Narayana, 

(1883) 6 Mad 293 (294) : 7 Ind lur 357, N arayanasanii v. Samidas. 

2. (1935) A I R 1935 All 129 (131) : 152 Ind Cas 370 : 57 All 434, Ghulani 

Murtaza v. Mt. F asiunnissa Bibi. 

(1931) A I R 1931 All 160 (162) : 130 Ind Cas 702, Allqli Bakhsh v. Hamid 
K I tan. 

(1908) 30 All 268 (270) : 5 All L Jour 274 : 1908 All W N 129, Gobhid Das 
V. Sarju Das. 

(1901) 23 All 502 (504) : (1901) All W N 150, Ganya Prasad v. Barn Dayal. 
(1928) AIR 1928 Bom 319 (321, 322, 323) : 112 Ind Cas 24 ; 52 Bom 521, 
Maganlal Ji arjihhai v. Amichand Gulahji. 

(1912) 17 Ind Cas 722 (726) (Bom), Jethihai v, Piithhai. 

(1933) AIR 1933 Cal 658 (659, 660) : 60 CaJ 714 : 146 Ind Cas 834, Satyakel 
Dull V. Bomesh Chunder. 

(1929) A I R 1929 Cal 444 (444) : 121 Ind Cas 412 : 57 Cal 394, Sasi Kanta 
V. Sona'ulla Munshi. 

(1922) 67 Ind Cas 298 (299) (Cal), Panchanan Poddar v. Khitish Chandra. 
(1915) AIR 1915 Cal 186 (187) : 25 Ind Cas 89, Dcbi Prasad v. Bam 
Ghularn Sahu. 
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Section 19 the provisions of this Section according to which an acknowledgment. 
Note 9 of liability would furnish a fresh starting point of limitation only if 
such acknowledgment is made before the expiry of the period of 
limitation. At the same time, a promise under Section 25 clause 3 
of the Contract Act need not he express. It may be implied; only, 
it must be imxdied otherwise than by a mere acknowledgment of 
liability. It is a matter of construction of each document whether it 
amounts to a more acknowledgment of liability or contains a promise 
within the meaning of Section 25 clause 3 of the Contract Act.’’^ 

(1937) AIK 1937 Lah 642 (644), Shanti Parlcafili v. JTarnam Das. 

(1936) AIR 1936 Lah 164 (166) : 161 Ind Cas 703, Darti Mai v. Daulat 
Raw,. 

(1933) A I R 1933 Lah 209 (209) : 141 Ind Cas 617, MuliJii Lai Chand v. 
Gul Mahomrd. 

(1930) AIR 1930 Lah 985 (990) : 12 Lah 239 ; 129 Ind Cas 281, Davindar 
Singh V. Mt. Lackhmi Drvi. 

(1908) 1908 Pun W R No. 206 (p. 766) : 1908 Pun He No. 119, Pala Mai 
V. Tulla Raw, 

(1907) 1907 Pun W R No. 173 (p. 740) : 1907 Pun Re No. 132, Qulzari Mai 
V, Kxshen Chand, 

(1886) 1886 Pun Re No. 36, Pandit liarhishen Das v. Fir Baklish. 

(1910) 7 Ind Cas 901 (901) (Mad), Bamasxoami Pillai v. Kiippusioa^ni, 

(1930) AIR 1930 Nag 236 (237) : 124 Ind Cas 243, Bahulal v. Badridas 
J ainarayan. 

(1932) AIR 1982 Oudh 49 (51) : 7 Luck 313 : 135 Ind Cas 390, Mt. Janaka 
V. Shco Char an. 

(1930) A I R 1930 Oudh 287 (289) : 128 Ind Cas 276 : 6 Luck 7, Lalji y. 
Ghasi Raw. 

(1930) AIR 1930 Pat 604 (605) : 129 Ind Cas 95, Kayiai Lai Mar ioari v, 
Bahulal Muchi. 

(1929) AIR 19-29 Pat 258 (260) : 8 Pat 706 : 120 Ind Cas 470, Dnoraj 
Ti’wari v. Indrasan Tcwari. 

(1921) AIR 1921 Pat 29 (30) : 60 Ind Cas 514 : 6 Pat L Jour 121, Raw 
Bahadtir Singh v. Damodar Prasad Singh. 

3. In the following cases it was held that an acknowledgment fixing rate of 
interest to he paid is not mere acknowledgment and hence, the prowise 
irnplied i?i such a case is sufficient for Section 25, Gontract Act : — 

(1915) AIR 1915 Lah 402 (402) : 1915 Pun Re No. 42 : 30 Ind Cas 84, 
Mahhan Lai v. Ganeshi Lai 

(1917) AIR 1917 Lah 432 (434) : 1917 Pun Re No. 66 : 41 Ind Gas 915, 
Bhagwan Singh, v. Munshi Ram. 

(1910) 8 Ind Cas 575 (575) (Lah), Bhola Ram v. Nanak Chand. 

(1879) 1879 Pun Re No. 72, Ladhu Shah v. Fazl Dad. 

(1881) 1881 Bom P J 112, Bai Kasiba v. Revahhai. 

(1910) 8 Ind Cas 811 (812) (Lah), Tirkha v. Bisak Bam. 

(1929) AIR 1929 Lah 611 (512) : 117 Ind Cas 377, Ow Parkash Wishioa 
Mitter v. Ahdul Bahim d Sons. 

(1929) AIR 1929 Lah 695 (696) : 122 Ind Cas 238, Gopi v. Singh Bam. 
(1907) 32 Bom 37 (45) : 9 Bom L R 1164, Ganesh Narayan v. Vishnu 
Bamchandra. 

(1900) 25 Bom 373 (875) : 2 Bom L R 1132, Laxmihai v. Ganesh. 

(1910) 6 Ind Oas 418 (419) (All), Muhammad Ahid Hussain Khan v. 
Bhagwan Das. (Sarkhat executed in lieu of debt, partly barred 
and partly new — Held, there was new contract.) 

(1923) A I R 1923 Cal 71 (72) : 72 Ind Oas 692, Guljar Mandal v. 
Sariman Mandalini. (Where old loan is acknowledged along with 
new, the transaction amounts to an agreement.) 

(1928) AIR 1928 Nag 124 (126) : 106 Ind Cas 661, Fadalilal v. 
Boochand. 
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10. Acknowledgment and accounts stated — Distinction 
between. * — See Notes under Article 64, infra. 

11. Section to be liberally construed. — It is a general prin- 
ciple of the interpretation of statutes of limitation that such statutes 
being in derogation of the right to sue, exceptions to the statute must 
be construed liberally. (See Preamble Note 21.) Hence, this Section 
which contains an exception to the bar of limitation must be 
construed liberally.^ In other words, the Section must not be held 
to require an acknowledgment in any 'particAilar form or an express 
acknowledgment. Even a statement which, if literally construed, 
does not amount to an acknowledgment may be held to be sufficient 
for the purposes of the Section if it implies an admission of liability. 
(See Note 18.) 

12. ‘‘Before the expiration of the period prescribed for a 
suit or application.’’ — An acknowledgment of liability under this 
Section must be made before the expiry of the period of limitation 
prescribed for the suit or application.^ The expression ‘‘period pres- 
cribed” does not refer exclusively to the i)eriod prescribed by the 
first schedule to the Act. The expression will include any period 
prescribed by the Act, whether in the body of the Act or in the 
first schedule. Thus, an acknowledgment made during the period 

(1908) 1908 Tun W K No. 104 (p. 579): 1908 Pun R(5 . No. 10^, Hhayikar Das 
w Ja&odhan. {I I eld, that the entries wore mere balances struck 
and acknowledgment of an existing debt, and at the utmost they 
amounted to an acknowledgment of the amounts found to bo due 
at the time, and that they could not be construed as a new agree- 
ment between the parties within the meaning of Section 25 (3) of 
the Contract Act.) 

(1929) A I B 1929 Pat 258 (261, 202) : 8 Pat 700 : 120 Ind Cas 470, 
Dear a j Tcu'ari v, Indrasan Tcioaj'i. 

(1882) 6 Bom 683 (085), Itamji v, Dharma. 

(1884) 8 Bom 405 (407), Eanchlioddas Naihuhhai v. Jeychand KhicshaU 
chand, 

(1925) A I B 1925 Cal 338 (338) : 78 Ind Cas 139, Kshitish Chandra Das 
V. Umed Mon dal. 

(1923) A I B 1923 Cal 659 (060) : 79 Ind Cas 77, Frasanna Kumar Pal 
V. Panaulla Miji. 

(1932) A I R 1932 All 38 (40) : 132 Ind Cas 420, Mihin Lai Jwala 
I^rasad v. Marguer ite Butter Dairy Farm. 

(1886) 1886 Pun Re No. 36, Pandit Har Kisheyi Das v. Pir Bakhsh, 

(1904) 1904 Pun L R No. 123 (p. 436) : 1904 Pun Re No. 68, Ganpat v. 
Daulat liayii. 

(1882) 1882 Pun Re No. 33, Jya Bam v, Sada Ram. 

Note 11 

1. (1925) A I B 1925 Mad 675 (680) : 91 Ind Cas 833, Achuthan v. Kunnam- 

braih Abdu, 

(1920) AIR 1920 Lah 447 (448), Anantram v. Inayat Ali Khan. 

[See also (1919) AIR 1919 Mad 941 (941) : 46 Ind Cas 973, Subba 
Bao V. Parasurama P attar.'] 

Note 12 

1. (1906) 33 Cal 1047 (1069) : 4 Cal L Jour 94 : 8 Bom L R 501 : 10 Cal W N 
874 : 1 Mad L Tim 199 : 3 All B Jour 625 : 16 Mad L Jour 300 : 2 
Nag Li R 130 : S3 Ind App 165 (P C), Manirayn Seth v. Seth 
Bupchand.. 
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Seotion 19 of two years conferred by the now repealed Section 31 will be within 

Note 12 the Section." Similarly, an acknowledgment made during the addi. 

tional i)eriod of limitation conferred by this Section will be sufficient 
for the i>urpose of this Section.^ So also, an acknowledgment may 

(1935) A I R 1935 All 129 (lai) : 152 Ind Cas 370 : 57 All 434, GJmlam 
Murtaza v. Mt. F aavunniasa, 

(1930) A I R 1930 All 467 (468) : 123 Ind Cas 820 : 52 All 480, Raj Narain 
Jiao V. Ra?n. Sartip, 

(1927) AIR 1927 All 677 (678) : 49 All 496 : 100 Ind Cas 593, Pralhad 
Prasad v. Bhatjiran Das. 

(1926) A I R 1926 All 155 (156) : 89 Ind Cas 402, Rcoti Rain v. Lachman 
Prasad. 

(1920) A I H 1920 All 157 (158) : 42 All 390 : 58 Ind Gas 547, Mutsaddi 
Lai V, D. JL <0 C. I. Ry. Co. d RohilkJiand-Kuinaim Rij. 

(1879) 2 All 443 (444) : 4 Ind Jur 580, Shib Dai v. KaiPa Prasad, 

(1928) A I R 1928 Rom 319 (321) : 52 Bom 521 : 112 Ind Gas 24, Magan 
Lai V. Aimchatid . 

(1922) AIR 1922 Bom 168 (169) ; 46 Bom 419 : 64 Ind Cas 1002, Narayan 
V. Cbapsi. 

(1910) 7 lud Gas 134 (138) (Bom), Raindas Chahil Das. 

(1883) 7 Bom 414 (417) : 8 Ind 3ur 46, F ahanihai v. Nailtu Phan. 

(1882) 6 Bom 683 (685), Jiavtji v. Dharina, 

(1877) 1877 Bom R J 118 (118), Balaji v, IkmPat, 

(1879) 5 Cal 303 (308), ]*arhu ftinath v. Tejomoy Bauer ji. 

(1931) AIR 1931 Lah 091 (694) : 132 lud Cas^ 590 : 13 Lah 240, Diyalu 
Mai V. Nandu Shah Dee Raj, 

(1930) A I R 1930 Lah 985 (990) : 129 Ind Cas 281 : 12 Lah 239, Davindar 
Siuyh V. Aff. Jjaelihmi Deri. 

(1924) AIR 1924 Lah 484 (485): 78 I.C. 617, Khan v , Kanhaiya Ram. 

(1908) 1908 Pnn W R No. 164 (p. 579) : 1908 Bun He No. 102, Shankar 
Das V, Jasodhan . 

(1878) 1878 Pun He No. 28, Dyal Sinyh v. Alanyal Mai. 

(1936) A 1 R 1936 Mad 70 (71) : 59 Alad 312 : 170 Ind Cas 856, Samhasira 
Ayyar v. Subrainania Pillai. 

(1930) A l H 1930 IMad 218 (221) : 122 Ind Cas 504 ; 53 Mad 480, Rajarama 
V. F akrtiddin Sahib. 

(1930) A I H 1930 Alad 65 (06) : 124 Ind Cas 301, Ahmad Tlaji v. Mayan. 

(1895) 5 Mad L Jour 241 (243), V eJikataehnrlu v. V enkalaraniau juln . 

(1928) AIK 1928 Nag 124 (125) : 106 Ind Cas GGl, FadaUlal v. Roochand. 

(1030) A I R 1930 Oudh 287 (289) : 128 Ind Cas 276 : 6 Luck 7, Lalji v. 
a hast Ram,. 

(1929) A I R 1929 Oudh 479 (480) : 120 Ind Cas 825 : 5 Luck 510, Narain 
Das V. Chandrawati Knar. 

(1930) A I R 1930 Pat 604 (605) : 129 Ind Cas 95, Kanailal v. Bahulal. 

(1929) A I R 1929 Pat 258 (260) : 8 Pat 706 : 120 Ind Cas 470, Deoraj v. 
Indrasan. 

2. (1927) A I R 1927 All 577 (578) : 49 All 726 : 102 Ind Cas 111, Abdul Ghani 

V. Chiranji Lai. 

(1927) AIR 1927 All 114 (115) : 98 lud Cas 1005 : 49 All 67, Shea Pratah 
Sinyh v. Taja^nul Hussain. 

(1925) A i'r 1925 All 68 (68) ; 80 Iiid Cas 743, Barish Chandra v. ML 
Kastnla Kunwar. 

(1913) 19 lud Cas 058 (659) (All), Aloii Begam v. Bar Prosad. 

(1935) AIR 1935 Mad 64 (66) : 153 Ind Cas 2 ; 68 Mad 270 (F B), Surya^ 
narayana v. Vc7ikataraju. 

(1930) AIR 1930 Mad 991 (994) : 128 Ind Cas 867 : 54 Mad 445, Seshayya 
Chetty V, Suhhadu. 

(1929) A I R 1929 Mad 791 (791), Suhhadu v. Seshayya, 

3. (1887) 11 Bom 282 (283), Atmaram v. Govind. 

(1881) 6 Cal 340 (354) ; 7 Cal L R 121, Alohesh Ball v. Busunt Kuntaree. 
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be made before the expiry of the period of limitation as extended by 
the operation of Section 14 of the Act.^ 

It has been hold that even in cases where the plaintiff is entitled 
to a deduction of time under the provisions of some other Act, the 
period will be a ^‘period prescribed” within the meaninj^ of this 
Section, Thus, a period, in computing which time is deducted under 
Section 78 sub-section 2 of the Provincial Insolvency Act, will be a 
“period prescribed” within the Section/'^ Similarly, it has boon held 
that the period which is got after deducting a certain time under 
Section 52 of the IT. P. Court of Wards Act is “period prescribed” 
within the meaning of this Section/* 

The extra time which a litigant gets under Section 4 of the Act 
is not part of a period prescribed. The reason is that under that 
Section, the period prescribed for a proceeding is not affected at all. 
The effect of the Section is only to permit the proceeding to be 
instituted notwithstanding the expiry of the prescribed period.^ 

In a few decisions^ it has been hold that the exj)ression “period 
prescribed” refers only to the period prescribed by the first schedule 
and that therefore the extra period to which a suitor is entitled 
under Section 4 of the Act cannot be included within the expression. 
Though the decision in such cases must be held to be correct in view 
of what is said above, tlie reasonirig is not correct. The true reason 
for holding that the extra i)eriod under Section 4 does not form part 
of the period prescribed for a suit is, as already said, that under that 
Section the iieriod prescu-ibod is not affected at all but the litigant is 
allowed to file his proceeding after the expiry of the prescribed 
period. 

4. (1930) A I R 1930 Horn 187 (188) : 1‘24 Ind Cas 791, I) iinidiand v. Compf.oir 

National IV Kf^cont pie TVParis. 

5. (1938) A 1 K 1938 Mad 19 (22), Santhaiii/a v. ]\>dda Suhhatjffa. 

6. (1937) A I K 1937 Oudh 20 (28, 29) : 105 lad Cas 209 : 12 Lnck 531. Sukh-^ 

nandan J^rasad Shntla v. Ahmad- AH Khan. (iSecLiou 52 of U. P. 
Courl of Wards Act directing certain period (viz. the period during 
which an estate is under the management of the Court of Wards) to 
he excluded in computing the period of limitation for suits against the 
ward — Acknowledgment made before the expiry of tlic pcaiod com- 
puted thus, i. 0 . after excluding the period mentioned in the above 
provision, is acknowledgment made within the period of limitation 
‘"prescribed.”) 

7. (1902) 2C> Bom 782 (784) ; 4 Bom h K G08, I/rmJwre v. Masamah. 

(1929) A I K 1929 Pal 08 (09) : 114 Ind Cas 483 : 55 Cal PIW, Dehendranath 
Hnif V. Karlic Prasad- Das. 

(1937) A 1 R 1937 Alad 307 (308) : 169 Ind Cas 053, Ckidamtmram Ghettuir 
V. y cnkatasiihba Naik. 

(1937) AIR 1937 Lah 042 (043, 044), Shanti Parkash v. Ifarnam Das. 

[But see (1927) AIK 1927 All 577 (578) : 49 All 720 : 102 Ind Cas 
111, Abdu.1 Ghan'i v, Ghiranji Lai. (Not correct.) 

(1913) 19 Ind Cas 820 (821) (Bom), v. Tahaji. 

(1937) AIR 1937 Lah 102 (103) ; 10)4 Ind Cas 050, Kishan Singh v. 
Sardar Ah. 

(1928) A I R 1928 Nag 192 (193) : 24 Nag L K 83 : 110 lud Cas 70, 
J h a ti a k L a I v . G u lab C Ji an d . ] 

8. (1931) AIR 1931 Cal 785 (780) : 58 Cal 1148 : 134 Ind Cas 1132, Anis- 

uddin Ahmed v. Kalipada Hoy. 
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In the undermentioned case® the Bombay High Court also held 
that the expression * ‘period prescribed” only refers to the period 
prescribed by the first schedule to the Act and that the extra period 
to which a person is entitled under Section 6 of the Act is not a part 
of a period prescribed within the meaning of this Section. This view 
also, it is submitted, is not correct in view of the above discussion. 
(See also Notes 13 to 15 below.) 

Note 18 13. Acknowledgment made under prior Act — Meaning of 

expression “period prescribed’* with respect to such acknow. 
ledgment. There is a conflict of decisions as to whether in the 
case of an acknowledgment of liability made while a prior Act was in 
force, the expression “period prescribed” must bo understood as 
referring to the period prescribed by the prior Act or by the Act in 
force at the time of the institution of the suit. One view is that the 
above expression must Ije taken to refer to the period prescribed by 
the Act in force at the time of the acknowledgment.^ The other 
view’ is that the expression must be taken to refer to the period 
proscribed liy the Act in force at the time of the institution of the 
suit."^ It is submitted that the latter view is correct on principle 
inasmuch as it is settled law that the period of limitation for a suit 
must be determined with reference to the Act in force at the time of 
the institution of the suit. (See Preamble Note 26.) 

Note 14 Applicability of Section to period prescribed by special 

or local law. Section 29 sub-section 2 clause (b) provides inter 
alia that this Section does not apply to periods of limitation pres- 
cribed by special or local laws. Hence, the view expressed in the 
undermentioned cases^ that this Section applies also to periods of 
limitation r)re8cril)ed hy sp ecial or local laws is not correct. But, 

(1929) AIK 1929 Oal 08 (68) : 55 Cal 1210 : 114 Ind Cas 4.83, Dehendra^ 
naiit Bojf V. Kariio J^raaad J.)as, 

(1922) AIR 1922 Nag 250 (252) : 05 Iiid Cas 710 : 19 Nag L R 135, Nand- 

ram v. lUmcJiJioddas, 

9. (1928) AIR 1928 Bom 319 (320) : 52 Bom 521 : 112 Ind Gas 21, Ifof/pa Lall 
V. Amichaiid . 

Note 13 

1. (1933) A I R 1933 Lah 47 (48) ' 141 Ind Ga.s 425, PtiHjuh HiiJii v, JoiOdijci, 
(1877) 1 All 425 (427) : 2 Ind .Tur 115, Daia (’hand v. Sarfraz AH. 

(1894) 1894 All W N 87 (87), Javma Praaad v. 

(1917) A I R 1917 Pat 485 (480) : 34 Ind Ga.s 27 : 1 Pat LJour 214, Krishna 
Daual tlvr v. Mt. Sakina Bibi, 

2. (1881) 5 Bom 688 (689), Ltirar Chunilal Ichharam v, Luvar Tribhovan 

Laldas. 

(1882) 5 Mad 182 (184), Mukkanni v. Manan Bhatia. 

(1882) 12 Cal L R 277 (278), Motig.ola ICoiburto v. Anyiodaram, 

Note 14 

1. (1925) AIR 1925 All G8 (68) ; 80 Itid Gas 74B, Harish Ghandrcb v. Mt. 

Kastola Ktimoar. (Obiter — Period prescribed by Agra Tenancy Act 
will 1)6 a “period prescribed.”) 

(1930) AIR 1930 Lah 978 (979) : 129 Ind Cas 125, Buto> Singh v. Bhan 
Shigh. (The period of two years within which a suit can be filed 
under Section 6, Punjab Act 3 of 1923, is the “period prescribed for the 
suit.”) 


Section 19 
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•the particular special or local law in question may itself expressly Seotioa 1# 
provide that this Section must apply to the periods prescribed by it. Notes 

In such cases, this Section will apply to such periods.^ 16 

As to the meaning of the expression “special or local law,” see 
Notes under Section 29, infra. 

15. Applicability of Section to period of 12 years under Vlote IS 
Section 48 of the Civil Procedure Code. — It has been held that 

this Section does not apply to the 12 years’ period under Section 48 
of the Civil Procedure Code.^ For a full discussion of the question 
whether the 12 years’ period under Section 48 of the Civil Procedure 
Code is a “period prescribed” within the Act, see Notes under 
Section 29, See also Notes to Section 20. 

16. “ Suit or application in respect of any property or Note 16 
right.'* — As pointed out in Note 1 a7ite, the corresponding Section 

in the Act of 1871 only applied to acknowledgments in respect of 
debts and legacies. The scope of the Section was enlarged in the 
later Acts. It now ai)plies to “suits and applications in respect of 
any property or right. Thus, the Section applies not only to suits 
for debts and legacies but also to suits for recovery of immovable 
property. So, a suit for iredemption of a mortgage will be within the 
scope of the Section. Such a suit will be a suit in respect of a 
property under the Section.^ 

The expression “suit or application in respect of any i^roperty or 
right” read in the light of the words “against whom such property 
•or right is claimed” which occur in the same clause, shows that it 

2. (1929) A I R 1929 Lah 12d (125) : 114 Ind Cas 702, JMah lirnyuMeher 
Ohancl V, Dev liaj. (Period prescribed by Punjab Loans Limitation 
Act, 1904.) 

(19SB) A IR 19f3B Oal 90 (92) : 141 Ind Gas 716, W'a-rd AH v. lirojendra 
Kurna?'. (Period prescribed by Bengal Tenancy Act, Schedule 3.) 

(1922) A I K 1922 Cal 187 (188) : 64 Ind Gas 993, Paresh Nath Pal Chou- 
dh'ury v. Ismail Sarda?’. (Do.) 

Note 15 

1. (1917) AIR 1917 Pat 485 (480) : 34 Ind Gas 27 : 1 Pat L Jour 214, Krishna 
Dayal Cir v. Sak'ma Bibi. (The words “fresh iJeriod of limitation’* 
in Section 19 do not refer to term of 12 years prescribed by Section 48, 

Civil Procedure Code.) 

(1908) 11 Oudh Gas 220 (223), Bhikari v. Gauri Shanicar. (The provisions 
of this Section cannot affect the absolute prohibition, against the 
granting of an application after twelve years from certain dates, 
imposed by Section 48, Civil Procedure Code.) 

Note 16 

1. (1928) A I R 1928 Sind 45 (45) : 104 Ind Gas 572 : 22 Sind L R 117, 

Hukurnat Singh v. Nenumal Bejhumal. 

2. (1930) AIR 1930 Bom 466 (475) : 54 Bom 625 ; 128 Ind Gas 417 (F B), 

MoHlal Jadav v. Samal Bechar. ' * 

[But see (1910) 5 Ind Gas 992 (993) : 1910 Pun Re No. 89, Ganga 
Bam V. Pokhar Das. (Johnstone, J., gives it as his personal 
view that it is doubtful whether the Section was intended to 
apply to cases of acknowledgment of the continued existence of 
a mortgage and of the right of redemption.)] 
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Section 19 
Notes 
16—18 

Note 17 


Note 18 


means a suit or application in which any property or right is 
claimed. 

See also Note 17 below and Note 63, infra. 

17. "Application.” — This Section applies not only to suits but 
also to applications. Hence, an application for final decree in a 
mortgage suit can be saved from the bar of limitation by means of 
an acknowledgment under this Section.^ 

See also Note 63, infra. 

18. Acknowledgment of liability — Essentials. — The word 
‘'acknowledgment" is not a word of art and must be construed in its 
plain, literal sense. ^ Hence, an acknowledgment of liability under 
this Section simply means an admission of the truth of one’s liabi, 
lity.^ The admission may be in any form"^ and may be exjiress or 
implied. In other words, a document alleged to contain an acknow* 


Note 17 

1. (1927) AIR 1927 All 159 (ICO) : 49 All 147 : 98 Ind Cas 818, Baldeo Sahai 
V. Jafar Husain. 

(1919) A I R 1919 Mad 709 (710) ; 42 Mad 52 : 48 lud Cas 298, Suhbalaksh^ 
miamvial v. ItamalirKja Ghetty. 

Note 18 

1. (1900) 38 Ca! 1047 (1059) ; 38 Iiid App 1C5 ; 4 Cal li Jour 94 : 8 Bom L R 

501 : 10 c;al W N 874 : 10 Mad L Jour 300 : 1 Mad L ;j’im 199 ; 3 
A]l Ij Jour 525 : 2 Nag L R 130 (P (5), Maniram Seth v. Seth 
linpchand . 

(1920) A I R 1920 Sind 204 (208) : 90 Ind Cas 79 : 21 Sind L R 330, Gov. 
(Ikandas v. Girm of (I nkal Khataoo. 

2. See Concise Oxford Dictionary. 

3. (1893) 10 Mad 220 (222) : 3 Mad Jour 35, Venkata v. Parthasaradhi, 
(1877) 1877 Bom P J 133, Small Oau.u>. Court Reference No. ,26' of J877. 
(1873) 1873 Pun Re No. 79, tluttan Ravi v. Hakir. 

4. (1931) AIR 1931 All 560 (501) : 134 Ind Cas 254, SalUj Ravi v. Radhay 

Shiam. 

(1907) 9 Bom L R 715 (718), Coyalran v. Harilal. 

(1910) 8 Ind t3as 81 (84) (C'al), JTuigu M'lya v. Hiraniba Chafidra. 

(1919) A I R 1919 Lah 25 (25) : 1919 Pun Re No, 131 : 53 Irid Cas 425, 
*47' ar SiiKjh v. Pariah Sinijli. 

(1930) A I R 1930 Mad 70 (72) : 59 Mad 312 : 170 Ind Cas 850, Samhasiva 
Ayyar v. Suhr avia via Pill at, 

(1927) A I R 1927 Mad 349 (349), Arokiavi Asary v. Vavana Roirthan. 
(1922) A I R 1922 Mad 104 (104) : 45 Alad 4.43 ; 70 Ind Cas 570, Kondasavii 
Roddi V. Suppavivial , 

(1919) A I H 1919 Mad 941 (941) : 40 Ind Ca.s 973, Stihba Row v. Parasu- 
ravia Paitar, 

(1893) 16 Mad 220 (223) ; 3 Mad L Jour 35, Venkata v. Parthasaradhi. 
(1865) 2 Mad H C R 307 (309), Kristnn Row v, Hachapa Sugapa. 

(1930) AIR 1930 Oudh 67 (68) : 5 Luck 446 : 124 Ind Cas 425, Balbhaddar 
Singh V. Sheo Reary TuiL 

(1928) A i’r 1928 Sind 45 (45) : 104 Ind Cas 572 : 22 Sind L R 117, Huku- 
7nat Singh v. Nenumal Rejhuvial. 

(1925) AIR 1925 Sind 181 (183) : 17 Sind L R 324 : 79 Ind Cas 914, 
Ralliravi Shewaram Bhuduravi Rarrnanand. (The implication 
must be a ncce.ssarv implication.) 

(1919) AIR 1919 Sind 33 (34) : 13 Sind L R 183 : 55 Ind Cas 822, Fillip & 
Go. V. Mahomedalli Essaji, 
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ledgment of liability must be liberally construed.^ That is to say, 
in construing such document, regard must be had to the meaning of 
the writer, judging from the document read as a whole^' and such 
surrounding circumstances as the Court can take into consideration 
in construing the document, rather than to the literal meaning of the 
words used/ 

But the Section requires a definite acknowledgment of liability/ 
In other words, the document alleged to contain an acknowledgment 

(1916) AIR 1916. Sind 47 (48) : 82 Ind Cas 548 : 9 Siiid L R 143, Bihi 
Sahel) Zadi v. Mir Mohamad Shah. 

[But see (1867) 8 Suth W R 334 {iiM)Jdoracha7td Dnii v. Lokenath» 
(1870) 1870 Pun Re No. 45, Nvger Mull v. Oamaii.] 

6. (1919) AIR 1919 Mad 941 (941) : 46 Ind Cas 973, Subha Born v. Parasu^ 
ravia Pattar. (Plaintiff, the assignee of a d(d)t, wrote to the defen- 
dant a letter requiring him to credit the amount due und(‘r the 
assignments in a siiecified manner and to pay him the balance and 
the defendant wrote in reply that he could not comply because no 
assignment deed was shown to him and also because there wore 
counter-claimants claiming the amount for themselves. Jlvld that the 
defendant’s letter contained an acknowledgment of liability.) 

(1920) AIR 1920 Lah 447 (449), Anantram v. Inajfat Ali Khan. (Ack- 
nowledgment of liability to pay interest und('r mortgage amounts to 
an acknowdodgment.) 

(1925) A I R 1925 Mad 675 (680) : 91 Ind Cas 833. Aehulhan v. Abdu. 

6. (1930) A I R 1930 Ijah 985 (989) : 129 Ind Cas 281 : 12 Lah 239, Pavindar 

Singh V. Mf. Larch hurl Den. 

[Sec also (1930) A I R 1936 Lah 629 (037) : 165 Ind Cas 723 : 17 Lah 
737, Municipal (■ommittce, Amritsar v. Palia Ham. (Question 
as to wdiether there was acknowledgment by Municipality — 
KntiT-e record of proceedings including cerUiiii rcisolution and 
not meiely the I'esolution should he ]<.»oked into.)] 

7. (1931) AIR 1931 All 560 (561) : 1341, C. 254, Jiam \. Eadhay SInam, 

[See also (1856) 6 Moo Ind App 393 (411) : 18 Suth W R 81, Foot- 
Note : 2 Slither 29 : 1 Sar 552 (P C), 11 iinooman Persatid 
J’anday v. Ml, Babooee M unraj Koonweree. (Meaning of 
liberal construction of doeiimeiits.)] 

8. (1906) 33 Cal 1047 (1059) : 33 Ind App 165 : 4 ('.»] L 4oui- 91 : S Horn L R 

501 : 10 Ciil \V N 874 : 16 Mad L Jour 800 : 1 Mnd L 'I’im 199 : 3 All 
L Jour 525 : 2 Nag L R 130 (P C), M antro.m Si-lh x.Seth Hu pchand. 
(1936) AIR 1936 All 522 (525) : 163 lud Ciis 872, KamaL Debt v. Khuda^ 
dad. (Admission that instalment of rent was dat‘. hut noi clear if the 
admission referred to the instalment claimed in the suit — No sufiicienb 
acknowledgment.) 

(1935) A I R 1935 All 129 (131) : 57 All 434 : 152 Ind Cas 370, Ghulami 
Mariana v. Ml. ]<' asiunnissa Hibi. 

(1917) AIR 1917 All 304 (305) : 39 All 357 : 38 Ind Cas 105, Packman Das 
V. Ahmad Hasan. (Objection to <>xecutioji by arrest on ground of 
b(dng poor — Mere absence of statement that debt liad been discharged 
not enough.) 

(1907) 9 Bom L R 715 (718), Gopalrao v. Hardal. 

(1935) A I R 1935 Rang 152 (155) : 156 Ind Cas 783, Maung Do Gyi v. H. K. 
Bauer jee. (Affidavit by defendant siiecifying his creditors with the 
amounts due to or claimed by them— Plair) tiff included as one of the 
creditors but not clear whether the suit amount was put under the 
category of debt due or simply that of dtdjt claimed — 11 eld ^ no clear 
acknowledgment.) 

(1912) 15 Ind Cas 363 (366) (Low Bur), A. P. S. V, FirniY.Shree Safatulla. 
(1928) A I R 1928 Sind 45 (45): 104 Ind Cas 572 : 22 Sind L R 117,. 
Hukmnat Singh Kundan Mai v. Nemimal Hejhtivial. 
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Section 19 
Mote 18 


of liability must clearly contain within itself the meaning that the 
party is admitting his liability. Where the document is ambiguous 
and is equally capable of meaning either that the party is admitting 
a liability or that he is not doing so, the document is not sufiBioient 
for the purposes of this Section. 

Illustration. 

A document stated that on accounts being made up between the 
parties a certain sum was found due to the plaintiff from the 
defendant and that a usufructuary mortgage was executed by 
the defendant for a portion of such sum. It was not clear whe- 
ther the usufructuary mortgage was in lieu of the whole of the 
sum said to be found due or whether it was in lieu of only a 
j}ortion of such sum so that the balance after deducting such 
portion was to be recoverable from the defendant. Held, that 
the document did not amount to an acknowledgment of liability 
in X’egard to such balance.^^ 

An acknowledgment of liability necessarily implies a knowledge 
on the part of the jxerson alleged to make the acknowledgment that 
he is admitting something. In other words, the Section requires a 
conscious acknowledgment of liability. Hence, in considering 
whether certain w(U‘ds amount to an acknowledgment of liability, it 
must be seen whether, at the time of writing them, the writer had in 


9. (1920) A I R 1920 All 75 (70) : 89 Ind Gas 017, Meharban Singh v. Panna 

LaU 

10, (1920) A I li 1929 All 242 (242) ; 115 lud Gas 027, Ghhrdda Lai v. Ghulavi 
Ahha^. {fTvld, that thei'e was such conscious admission of liability in 
this case.) 

(1910) AIR 1016 All 201 (205) : 38 All 540 ; 36 Ind Gas 452, Kkiali Ham 
V. Taih Ram. 

{1925) A I R 1925 All 353 (355) : 85 Ind Gas 684, Ml. Sham Devi v. Bhag^ 
wat Dagal. (StaliCment by A that he purchased certain mortgagee 
lights held to iruian only that lie purchased property which had come 
into the hands of the vendor as mortgagee and not that there was a 
subsisting mortgage with reference to the property.) 

{1908) 10 Bom L R 385 (387), Sheikh Mahomed, v. J amaluddin Mahamed. 
(Where mortgagor; described his mortgagee as such and latter admits 
in writing over his signature the correctness of that description, the 
mortgagee unmistakably affirms that he is what he is described to be, 
a mortgagee.) 

{1912) 13 Ind Gas 702 (704) (Cal), Chandra Kumar Dhar v. llamdin Pod‘ 
dar, (Decree-holder applying for c3xecution for smaller sum than 
awarded by d(‘cree, by mistake — Judgment-debtor acknowledging liabi- 
lity for .such smaller sum — Limitation saved only to the extent of 
such smaller sum — Acknowledgment imports knowledge of the burden 
one assents to bear.) 

(1931) A I K 1931 Lah 122 (12B) : 131 Ind Gas 349, Tlof i Abdulla v. Bhoja 
Mai. (2C signing statement as sonhe of Y does nob admit the thing 
stated.) 

(1935) AIR 1935 Mad 287 (288) : 169 Ind Gas 486, M 2 ithu Ghettiar v. Ven- 
kataohalam Che tty. 

(1928) AIR 1928 Sind' 45 (45) : 104 Ind Gas 572 : 22 Sind L R 117, 
Huknmai Singh Kundan Mai v. Nenumal Bejhumai. 

[See also (1910) 27 Cal 1004 (1011, 1012) : 27 Ind App 103 : 4 Cal 
WN 566 : 7 Sar 718 (P C), Fatimunnissa Beguvi v. Soonder 
Dass. (Application for mutation of names not sufficient ack- 
nowledgment.)] 



Effect of acknowledgment in writing 


651 


his mind the question as to bis liability (or other matter from which Section 19 

such liability is inferred), or whether he was thinking of and referring Note iS 

to some other matter. 

Illustration. 

A, a mortgagee who was entitled as such to possession of the 
mortgaged property, sued and obtained a decree for such posses- 
sion, He obtained delivery of possession of the property under 
the decree and in token of his having received such delivery, 
gave a receipt acknowledging that ho had received delivery of 
possession of the property as din'cted by the decree. The decree 
set forth the fact that the claim of the decree- holder was based 
on a mortgage. Held, that the reference to the decree was 
merely intended for tlie xairpose of defining the thing delivered 
and at the time when the words containing such reference were 
written, the writer had no idea of saying anything about the 
grounds on which the decree was based. Hence, the receipt did 
not contain any acknowledgment of liability with re5i)ect to the 
mortgage so as to save limitation for a suit ior redemption of 
the mortgage.^^ 

From the above, it is clear that tlie question wliether a document 
contains an acknowledgment of liability depends purely on the terms 
of the document and their constriK'tion by the Court. Where on a 
reasonable construction of a docutnenii, it contains an express or 
implied admission by tli€i author of the document, of a subsisting 
liability, the docuniont will ox)erate as an acknowledgment of liability 
under this Section.^^ Where the document does not contain such 

11. (1884) 8 Bom 99 (102) : 8 Irid Jur 2G1, Dharma Vithal v. Gorind Sadralkar, 

12. (1926) A I H 1926 All 75 (76) : 89 I. C. 617, Mcharbrm Singh v. Panna Lai. 

(1934) A I H 1934. Bom 186 (188) : 151 I. C. 376, Chhaganlal v. Bonderhai. 

(1931) AIR 1931 Bom 74 (75) : 128 I. C. 911, Velchand v. Tl hag van dan. 

(1935) A I R 1935 Cal 255 (256) : 155 Iiid Cas 721, Dehjl Ghelabhai d 

Brofht'TS V. II. 1). Mehta cf) Co. 

(1921) A I R 1921 Cal 331 (332) : 48 Cal 1046 : 61 lad Cas 938, Prasaniia 
Kumar Bag v. Niran jan Bag. 

(1919) A I K 1919 Cal 48 (50) : 53 lad Ca.s 898. d anardan Shaha Boddar v. 

Badlia. BuUar. 

(1918) AIR 1918 Cal 294 (301) : 43 Tad Cas 893. Kali Ban v, Danayadi 
Sundara Dassec . 

(1911) 12 lad Cas 378 (380) : 36 Mad 68. Annaypa Ghrttg v. Devrajula 
Naidu. (Caless tho laagnage of the documeat be ideuticall}’ the same, 
a doeisioa npoa the coastraebion of oae documeat is aot of much 
assistaace to the Court ia consti’uiag aaothcr.) • 

(1930) A I R 1930 Oudh 67 (68) : 5 Luck 446 : 124 lad Cas 425, BaLhhaddar 
Singh V. Sheo Peary IjaL 

(1020) A I K 1920 Oudh 236 (239) : 23 Oudh Cas 176 : 60 lad Gas 189, 

Jageshar Singh y. Bit Burn. 

13. Acknowledgments relating to mortgage : 

(1913) 18 lad Gas 909 (910) : 37 Bom 326 : 40 Ind App 68 (P C). JJira Lai 
V. Narsi Lai. (A dcsai mortgaged with possession certain desaigiri 
daslur. The Goverameat resolved on paying a money allowance to the 
dcsai from the treasury instead of allowing him to collect from 
raiyats. The persons in whom the mortgagee rights were vested 
received the payments from the Government. The payment was 
entered in the Collector’s books, the recipients V^eiag described as the 
mortgagees of the dcsai. To confirm this entry the mortgagees signed 
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admission, it will not amount to an acknowledgment under the 

a receipt as mortgagees. Held, that the receipt amounted to au 
acknowledgment.) 

(1933) AIR 1938 All 99 (100) : 142 Iiicl Cas 784, Mahomed Hafi v. Krii^a 
liamji, (Where the acknowledgment was not addressed to the mort- 
gagors directly but was contained in a dakhalnamavi\\\Q\i was filed in 
Court in an execution proceeding against the mortgagors and it 
appeared that the dcK'iiment after describing the x^i’^perty stated that 
it did not include an area which was in their possession as mortgagees, 
held, that the document contained a valid acknowledgment in respect 
of the mortgage.) 

(1925) A T R 1925 All 174 (175) : 85 Ind Gas 330, Sayiwal Das v. AH Madhi, 
(A statement ma.de by the sub-mortgagees in a sale proclamation 
relating to the mortgaged properties wherein they had stated that 
the sub-mortgage was subject to the original mortgage, held, was an 
acknowledgment within Section 19.) 

(1924) AIR 1924 .4,11 458 (458, 459) : 89 Ind Ca.s 118, Sidhari Bam v. 
(Uiriii Inn. (Sale of mortgagee rights — Sale deed containing state- 
ment b}^ mortgagee that he was mortgagee of .1 and he purported to 
sell his mortgagee rights to defendant — Held., that statement was 
sufticient ackjiowledgment of the subsistence of mortgage.) 

(1909) 1 ind Cas 510 (511) (All), (lenda Mai v. Ilahi Uuksh. (In sub- 
mortgage the mortgagees stated “that thc'V held tlio property under 
tiio two mortgages of the 4th Sex)tember, 1839 and the 21st September, 
1839.” Held, that the statement eontained in the sub-mortgage 
constituted an acknowledgment.) 

(1930) A I H 1930 Bom 400 (474) : 54 Bom 025 : 128 Ind Cas 417 (F B), 
Motilal Jadar v. Samal lieehar, (A sub-mortgage can amount to a 
valid acknowledgment that the jjropcrty was on that date held under 
mortgage right.) 

(1928) A I R 1928 Bom 204 (205) : 111 Ind Cas 881, Tshrani (rorind v. 
Trioihah ( lanpaL (.Award providing for instalment X)a.yin(.'nt of mort- 
gage amount-- Suit on mortga.ge-— Mortgagor pleading that mortgage 
had nnvrged in award — Admission of liability under award involved in 
such x>lca amounts to acknowledgment of liability under award.) 

(1014) A I R 1914 Bom 141 (142) : 38 Bom 177 : 23 Ind Cas 353, Dinkar 
Han Kalkarni v. Ch haejanlal Xo.rsidas. (Keforenco to previous 
mortgag{> debt in sub.scquent pro-notti pa.s.s(‘d fm* another debt by same 
mortgagor is acknowledgmoit.) 

(1914) A I R 1914 Bom 288 (2’>0) : 38 Bom 47 : 21 Ind Cas 407, Bacharaj 

N fiahaleJiand v. Jiahaji T uUiarayn . (An a.ppl icatioii by the x^laintiff- 
mortgagor was made to the (k)urt certifying C(?rtain payments in 
satisfactio?! of the decree, the decree being reforrtid to therein as an 
outstanding decree and the x^nynients beijig mentioned as 
made on account of the decree. 3'he ax:)X>lication vvas signed by the 
X^laintiff and was consented to by the defendant. Held, that the 
a.X)plication clearly contained an acknowledgment within the meaning 
of Section 19.) 

(1^33) A I R 1933 Lah 33 (34) : 140 Ind Cas 177, I'iafla Ram v. Bh,ana Mai, 
(Mortgagee rnoi’tgaging property mort, gaged to him — Recital in deed 
tliat x>rol3erty is mortgaged to him (the executant) and that he is re- 
mortgaging it is acknowledgment of existence of niortgago.) 

(1911) 11 Ind Cas 377 (377) (Lab), IDiri Chand v. BJnraya Bam. [Held, 
that a statement contained in a plaint in a case filed by the grand- 
father of the mortgagee of immovable property, to the effect that it is 
mortgaged to him, amounts to an acknowledgment of liability in res- 
pect of the mortgagor’s right to redeem within the purview of 
Section 19.) 

(1884) 1884 Pun Re No. 97, Bam Balcha v. Karam Chand. (Agreement to 
refer to arbitration — Suit described as one “to redeem a one-storied 
house,” and in the body of the agreement the bouse mentioned as the 
“mortgaged house.” Held, that the above document contained a 
sufticient acknowledgment.) 
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Acknowledgments of debts : 

(1908) 32 Bom 296 (299) : 10 Bom L R 374. Sriniras Krishna Shiralkar v. 
Narhar Khandn Khanrilkar. (Statement that he ha5> asked creditor 
to take away the sum from a third party with whom he has deposited 
it is suthcient acknowledgment.) 

(1906) 3 All L Jour 800 (802) : 190G All W N 185, Bhcdanath v. Net Rani, 
(Where the defendants had money -doalings with the plaintiffs and 
borrowed money from time to time and on several occasions, and N as 
manager of th(^ family acknowledged the amount remaining due by 
striking the V)alanee and signing in plaintiff’s account-book, heUR tbat 
the plaintiff was entitled to recover the balance due inasmuch as the 
acknowledgment is an acknowledgment of the accuracy of details of 
the account as appearing in the plaintiffs’ account-book.) 

(1919) AIR 1919 Cal 83 (84) : 40 Cal 740 : 53 Ind Gas 854, Mahendranath 
Ghaterji v. Lnlii Mohan Duit.a. {Held, that a hatchitta was an 
acknowledgment within the meaning of Section 19.) 

(1925) A I R 1925 Cal 338 (338) : 78 Ind Cas 139, TCsIritish Ghandra Das v. 
Unied- Alondal. (A 'inablakhandi is a good acknowledgment under 
Section 19 and will pr(iS(!rvo any debt due which was not ba.rred at the 
time when the niahlahband i was made.) 

(1874) 0 N W P H 0 K 150 (152), MiRlins v. Deddij. (On the construction 
of the letter writttm by the. maker of pro-notes to the agcnit of the 
bolder thereof previous to suit acknowhidging his dc'bt uinhir the pro- 
not(!S but praying for time to pay them up, held, that the letter was a 
sufficient acknowlodgmeiit to take the claim under the notes out of 
the statute of limitation.) 

(1935) A X R 1935 Oudh 170 (175) : 153 Ind Cas 987. Hhak Muhavimad 
Khan v. Ahmad. All Khan. (In answer to a letter by tlie creditor to 
the debtor stating the amount due to him, the debtor’s secretary sent 
a letter by post reciting that ho had been directed to intimate to the 
creditor by tlie debtor that all the arrears of accounts would bo paid 
in a particular mouth, field, that it was a sufficient acknowledgment 
of the debt.) 

(1929) A I R 1029 Cal 714 (715) : 50 Cal 550: 121 Ind Cas IM, Bengal 
N ational Bank Jjtd, v. A af indr a Nath. (Banker and customer — 
Letter forwarding bills against overdraft — Held, sufficieiit acknow- 
ledgment.) 

(1924) AIR 1924 Nag 147 (148) : 79 Ind Cas 00, Daji Mahar v. Mahadev 
Kunbi. (All unqualified admission of liability coupled witli a declar- 
ation as regards the arrang(‘ment x^*'(-d>osod for its satisfaction is an 
acknowledgment within Section 19.) 

(1920) A I R 1920 Mad 488 (489) : 58 Ind Cas 440, Bcrumal Goundan v. 
The J anannkoola Dana Sekhara Rankn Nidhi Ltd. (The cash- 
keeper of a fund wrote to the manager thus : “If you write to mo in 
detail as to how much is payable by mo to the said Nidhi obtaining 
the orders of the higher authorities and communicate to me a copy of 
the order together with the aforesaid account. I am willing to pay 
accordingly.” Held, that this was not a conditional acknowledgment 
of liability by the cash-keeper but was sufficient to keep the liability 
alive as against him.) 

(1937) AIR 1937 Rang 503 (504), Shree Bamulu v. A. K. Chatter jee. 
(Endorsement on policy of life assurance — Endorsement referring to 
assignment of policy in consideration of loan advanced on jn’omissory 
note — Endorsement held acknowledgment of liability on jjromissory 
note.) 

Acknowledgments of liability pertaining to execution proceedings, etc.: 

(1909) 2 Ind Cas 102 (105) : 1909 Pun Be No. 52, Peachey v. Punjab Bank^ 
ing Company lAmited Lahore. (Xjetter to one decree-holder asking 
him to take stex>s for stay of sale under decree of another decree-holder 
acknowledges former’s right.) 
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Note 18 
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S ection.^^ 

Illustrations. 

1. The Court of Wards in charge of an estate gave notice to a 
creditor of the estate stating that it had been ascertained that 
debt was due to him from the estate and requiring him to 

(1917) A I K 1017 Cal 422 (423) : 37 Irid Cas 738, Jogcndra Prosad Mittra 
V. AiMitosh Gofiwami. (Application for adjournment of execution 
sale — .'Indgment-debtor atating that on failure to pay decretal money 
on date of sale, he would not object to validity of sale — Application 
held to contain acknowledgment.) 

(1922) A I K 1922 Cal 187 (189) : 04 Ind Cas 993, Paresh Nath v. Ismail 
Sardar. (Where the judgment-debtor expressly admitted that there 
was an instalment decree in favour of the decree-holder, that several 
instalments had already been made, tliat the instalment for Pous 
remained unpaid but as it had not become due, the decree-holder 
could not pn^ceed with the execution : Held, that was a sufficient 
acknowledgment within the moaning of Section 19.) 

(1933) A I R 1933 All 3G4 (3GG) : 55 All 393 ; 14G Ind Cas 83G, Adya Prasad 
Sinyh V. Pal Cirish. Bahadur P*al. (An application made by the 
judgment-debtor alleging that the matter had been settled, that in 
consequence of a part payment the decree-holder had agreed in his 
letter not to take out t^xocution before the eiid of the next year and 
praying that the original lefctr?r of the decree-holder may he placed on 
the record was held in the circumstances to he an acknowledgment.) 
Miscellaneous : 

(1982) AIR 1932 P C 55 (5G) : 59 I. A. 130 : 11 Rat 272 : 136 L C. 798 (PC), 
Bha(jesh 2 rari Ghat an v. J ayarnaih Ktiar i. (Estate which had been 
under management of manager appointed under Chota Nagpur Encum- 
bered Estates Act restored to owner — Section 12 of the Act providing 
that the owner on such restoration shall not be competent to alienate 
any part of such estate without previous sanction of the Commissioner 
— Owner making gift to wife — Petifcion by wife to Commissioner pray- 
ing that the gift must be sanctioned or that a fresh grant must be 
ordered on same terms — Helds that the petition contained clojir 
acknowledgment that unless one of the two things is done, she has no 
title at all or that she recognises that the title is in the donor i A I R 
1929 Pat 117 Reversed.) 

(1899) 22 Mad 32 (37, 38), V enkaiagiri Eajali v. Sheikh Bade Saheh. (A 
inuchalka given V)y a tenant at the end of fasili, containing an under- 
taking to pay instalments of rent at dates then passed, amounts to an 
acknowledgment of liability.) 

(1917) AIR 1917 Oudh 193 (194) : 20 Oudh Cas 13 : 38 Ind Cas 582, Kuhra 
Bihi V. Khndaija Bihis (During a pre-emption suit, by an inferior 
pre-emptor, the vendee entered into an agreement to sell the pro- 
perty, the subject-matter of the suit, to a superior pre-emptor, on 
the ground of his preferential right. Held, the agreement was an 
acknowledgment of the right under the Section.) 

(1884) 7 Mad 392 (396) c Sind lur 186, Raman v. Vairavan. (Letter by 
drawer of hundi to the drawee asking him to pay the amount covered 
by the hundi to the person in whose favour it is drawn, is sufficient 
acknowledgment.) 

14 . Acknowledgments relating to mortgage : 

(1867) 2 Agra 227 (227), Chujjoo Singh v. Nazir Hossein, (Heldy on the 
construction of an entry in a wajih-ul-arz, that it did not amount to 
an admission of a .subsisting liability to be redeemed.) 

(1932) AIR 1932 All 62 (63) : 136 Ind Cas 624, Nait Ram v. Roshan Lai. 
(The plaintiff sued on a first mortgage. In a prior suit on a second 
mortgage, the decree-holder had filed a statement under O. 21 R. 66, 

0. P. C, wherein he had informed the Court, that upon an examination 
in the registration office he had found that there was a mortgage-deed 
of the property. Held^ that the statement did not amount to an 
acknowledgment.) 
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appear before the Collector with his account books and papers 
and informing him that he would then be questioned about the 
debt. Held, that the notice was an acknowledgment of liability 


(1925) AIR 1925 All 353 (365) : 85 Ind Cas 684, Mt. Sham. Devi v. 
Bhagxoant Dayal, (AdmisBion of purchase of mortgagee rights — No 
acknowledgment of liability to be redeemed.) 

(1916) AIR 1910 All 201 (205) : 36 Ind Cas 452 : 38 All 640, Kfnali Bam 
V. Talk Ram. (Description of property as mortgaged property con- 
tained in dakhalnama. is not acknowledgment.) 

(1936) A I R 1930 Mad 70 (71, 72), : 59 Mad 312 : 170 Ind Cas 856, 
Samhasir.a Ayyar v. Suhraynayiia BiVai. (I'ho auction-purchaser 
was buying property which was described in the sale proclamation 
and sahi certificate as subject to a mortgage and acknowledged that he 
had purchased property so described — Held, that this was not suffi- 
cient acknowledgment of liability under the mortgage.) 

Letter repudiating liability : 

(1923) AIR 1923 Pat 298 (299) : 71 Ind Cas 505, Bameshicar Dass Mali 
Baiti V. JSast Indian llailway Oimriiaity Idd. (A writing which 
expressly repudiates liability is not sufficient acknowledgment.) 

(1925) 89 Ind Cas 376 (377) (Sind), Stnd Tyfw.writ/ing Go. v. Karachi Port 
' Trust and British India Steam JS! avigation Co., Ltd. (Do.) 

Suit for damages against Railway Company : 

(1907) 1907 Pun L R No. 2 p. 4 (8) : 1900 Pun Re No. 108 (F B), Moti 
Bam V. E. I. By. Co. (Suit against Railway Company for compen- 
sation for non-delivery of goods — Ivctter from the Railway Company, 
in the above case, which says “In regard to your claim for compen- 
sation, I regret the Railway is in no way responsible in this case’* 
cannot be construed as an acknowledgment of liability, but, on the 
contrary, must bo taken as a distinct repudiation of liability.) 

(1918) AIR 1918 Sind 0 (9) : 13 Sind L R 1 : 51 Ind Cas 570, LvdhomaU 
Purtomal d Co. v. Svereiary of State. (Suit against Railway 
Administration — Letter stating that the delivery to third party was 
correct — No acknowledgment of liability to plaintiff.) 

Miscellaneous : 

(1871) 3 N W P H C R 129 (132), Kalai Khan v. Madho Pershad. (State- 
ment which is consistent with the suggestion that other person and 
not the person making the statement is liable is not an acknowledg- 
ment of liability.) 

(1893) 22 Cal 952w (955), Adminisf rat or -General of Bengal v. Chunder 
Kant Mookerjee. (Where the attorney of a party writes to the 
attorney of the opposite side in a suit which is coming for trial asking 
to consent to a postponement “in order that the parties might settle 
the suit, and if they would not settle the suit the case would go on,** 
it was held that this was not an acknowledgment of liability in any 
sense of the term.) 

(1934) AIR 1934 Lah 475 (476) : 155 Ind Cas 238, Sita Bam v. 
Mi. Mahmudi Begam. (A letter offering to pay as a matter of grace 
and for the sake of the recommendation of a third person does not 
amount to an acknowledgment of any liability.) 

(1933) AIR 1933 Lah 491 (492) : 145 Ind Cas 348, MG Umri v. Kalu, 
(Gift by Hindu widow — Declaratory suit by reversioner — Defendant 
pleading that K was a preferential heir and plaintiff could not sue in 
her presence — Defendant’s plea held not acknowledgment with re- 
ference to K's right.) 

(1929) AIR 1929 Lah 883 (684) : 123 Ind Cas 878, liamjimal Narain Das 
V. GuUara Singh. (The answer given to one of the interrogatories in 
a previous suit by the firm merely stated an existing fact, namely, 
that there was ap entry in the firm’s account-books credited to tll4 
name of a certain person. Held, it was wrong to infer that an 
acknowledgment of an existing liability was made at the time the 
ansiocT was given to the interrogatories.) 


Section 1ft 
Note 18 
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Section 19 as its opening sentence contained a clear admission of the debt, 

Note 18 althongh the last sentence ^aid that the creditor wonld be 

questioned about the debt.'® 

2 , A letter from the debtor admitting the correctness of the account 

sent by the creditor and requesting for time for payment iS' an 
acknowledgment of liability.'^ 

3. Where a decree is partly in favour of the plaintiff and partly in 

favour of tlie defendant, the plaintiff by merely applying for 
execution of that i)ortion of the decree which is in his favour 
does not acknowledge liability in favour of the defendant.'’^ 

(1935) AIK 1935 Mad 287 (288) : 159 Iiid Cas 48G, Mul/ni Ghettiar v. 
V i'nlxatac.halani Chcttii. (Whore the dofondaut purported to say “no 
doubt there is a contract into which we entered but no money is 
liable to he paid under the contract because I am prepared to see the 
contract through”: 1.1 eld, it did not amount to an acknowledgment.) 

(1926) AIK 1926 Mad 452 (453) : 92 Ind Cas 626, Kesavaramayya v. 
VenAafaratiiaiii. (Resolution by a certain committee (which is 
debtor) authorizing certain of its members to execute a promissory 
note to the creditor held not acknowledgment of debt.) 

(1915) AIK 1915 Mad 1155 (1155) : 28 Ind Cas 864, Suhramania Pillai v. 
Sankara! inga^ri CkeUiar. (Acceptance of an award directing the 
parties to share equally the outstandings and amounts found payable 
iu the accounts of the partnership is la^t an acknowledgment of 
liability.) 

(1910) 5 Ind Cas 756 (766) (Mad), Mnthia Nadar v. David Nadar. (The 
fact that thi^ defendant .signed the account kept by the plaintiff docs 
not necessarily show that ho thereby acknowledged that there was 
debt due. The entry must show that the defendant by liis signature 
acknowledged the debt, otherwise it would only bo an acknowledgment 
of the correctness of the figures entered tlierein.) 

<1926) A I R 1926 Nag 57 (59) : 90 Ind Gas 135, G. I. 1\ Hy. Co. v. 
Padhakishan Jaikisan. (Suggestion made by defendant that the 
matter in dispute might V)e settled, headed “ without prejudice ” can- 
not operate to extend limitation as it does not amount to acknow- 
ledgment of liability.) 

(1925) AIK 1925 Pat 473 (474) : 88 Ind Cas 478, Imdad Ali v, Nand 
Knmar Jjal. (An admission that a certain party has purchased the 
propert,y is not an admission that that party has acquired a good title 
in the property.) 

(1934) A I K 1934 Rang 287 (288, 289) : 152 Ind Cas 501, Talok Theingan 
V. Serugan Ghettyar. (Bare signature of debtor on back of promis- 
sory note is not acknowledgment of liability.) 

(1919) A I K 1919 Sind 33 (34) ; 13 Sind L K 183 : 55 Ind Cas 822, Filliv & 
Co. V, Mahomed Ali Essaji. (“ Please note, no interest is to be 
charged as you know us, a ceixtury old, dealing with you. ” This 
does not convey an admission of liability to pay interest coupled with 
request that the debtor should not be charged any iiitorest in consi- 
deration of his being an old customer.) 

(1917) AIR 1917 All 304 (305) : 39 All 357 : 38 Ind Cas 105, Lacliman Das 
V. Ahmad Hasan. (Where a judgment-debtor in an execution proceed- 
ing objected to his being arrested because he was a poor nmn and 
asked that the warrant of arrest should not be executed until his 
objection had been decided, there is no acknowledgment of debt.) 

C6W aso (1925) AIR 1926 Sind 181 (183) : 17 Sind L R 324 ; 
79 Ind Cas 914, Ralliram Shmoaram v. Budhuram Parma- 
nand."] 

If (1895) 17 All 198 (209) : 22 Ind App 31 : G Sar 551 (P C), Beti Maharani v. 
Collector of Etaio ah. 

16. (1931) AIR 1931 Bom 74 (75) : 128 Ind Cas 911, Velchand v. Bhagioandas, 

17. (1898) 22 Bom 998 (1001), Jeddi Suhraya v. liamarao. 
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4. In a suit by a consignor of goods against a railway company for 
compensation for non-delivery of the goods, a letter written by 
the railway company informing the consignor that the goods are 
lying at a particular place and that the consignor's instructions 
* are awaited, cannot serve as an acknowledgment of liability.^® 

6. In a suit for compensation for land compulsorily acquired by the 
Government, a letter written by the Commissioner of Bevenue 
to the Magistrate of the District, expressing his willingness to 
recommend to the Government to pay for the land, cannot serve 
as an acknowledgment of liability.^** 

6. A letter was written by the executor of a will informing the 
plaintiff that his claim against the estate of the testator had 
been registered and that due notice would be given to him when 
the assets were to be distributed. Held, that the letter did not 
contain any admission of the existence of the debt/'^^ 

Where a document contains an acknowledgment of liability, the 
fact that the document is not intended to be acted upon will not 
invalidate the acknowledgment.^^ It is immaterial, for the purpose 
of the Section, for what purpose the statement containing the 
acknowledgment is made.'^'^ An acknowledgment of liability is suffi- 
cient under this Section although accompanied by a statement that 
it is nob to be enforced in a particular manner.^^ An acknowledg- 
ment of liability coupled with a proposal for its discharge in a parti- 
cular manner is sufficient. But, the Section requires an admission 
of liability of the defendant. Hence, a mere admission of the title 
■ of the plaintiff without in any way implying that there is any 
liability on the part of the defendant is not sufficient for the inir- 
j:)oses of this Section.^*'’ 

19. Conditional acknowledgment of liability. — In Maniram Note 19 
Seth V. Seth Eupchand,^ their Lordships of the Privy Council 
observed as follow^s : — 

18. (1920) AIR 1920 All 157 (158) : 12 All 390 : 58 Iiicl Cas 547, Miitsaddi Lai 

y. B. B, d C. I. By, Co. and Bohilkfiand Ktmiaun lly. 

19. (1869) 11 Suth W R 1 (2), Jaynes Hills v. Magistrate of Huddea, 

20. (1864) 2 Mad H C R 84 (87, 88), liaja Isivar Das v. Itichardson. 

21. (1930) AIR 1930 Mad 796 (796, 797) ; 125 Ind Cas 68, Mariappa Goundan 

V. Palaniappa Gounden. 

22. (1908) 10 Born L R 385 (387), Sheikh Mahomed v. J amaluddin Mahomed. 

23. (1924) AIR 1924 Mad 856 (857) : 82 Ind Cas 933, Satyanarayana MurtJiy 

V. lUunireddy. 

24. (1924) A R 1924 Kag 147 (148) : 79 Ind Cas 66, Do.ji Mahar v. Mahadeo, 

.26, (1903) 26 Mad 34 (37) : 12 Mad L Jour 101, Ittappan Kutldravattat Haycr 

V. Hanu Sastry. 

[See also (1897) 1 C W N 569 (572), Jay ah a7i dim Bhattacharjee v. Hari 
Mohaii. (Ifc must be assumed that in this case the defendant 
not only admitted the title of the plaintiff to the lands in suit 
but also that the defendant was in possession of the land.)] 

Note 19 

-1. (1906) 33 Cal 1047 (1069, 1060) : 4 Cal L Jour 94 : 8 Bom L R 501 : 10 Cal 
W N 874 : 1 Mad L Tim 199 : 3 All L Jour 626 : 16 Mad L Jour 
300 : 2 Nag L R 130 : 38 Ind App 166 (P C), 


Seotioii 

Notes 

18—19 
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Seoti<mi9 “....The Indian Limitation Act, however, gays nothing 

Note 19 about a promise to pay and requires only a definite admission of 

liability, as to which there can be no reason for departing from 
the English principle that an unqualified admission and an 
admission qualified by a condition^ which is fulfilled, stand 
upon precisely the same footing*' 

Hence, this Section will apply not only where liability is. 
admitted unconditionally but also where the admission is conditional 
provided that the condition is fulfilled.^ 

Thus, where a person admits the existence of open and unsettled 
accounts between himself and another, there is impliedly an admis^ 
sion of liability coupled with a qualification of such adrnission by 
the condition that the balance is found on investigation to be 
against the person making the admission.^ Such an admission is 

2. (1906) 29 Mad 519 (525) : 16 Mad L Jour 563 : 1 Mad L Tim 318, Aruna^ 

cheUa Boto v. Rangiah Appa Bow. (Acknowledgment of conditional 
liability will not give a fresh starting point so long as the condition 
remains unfulfilled.) 

(1935) AIR 1935 Cal 255 (266): 155 Ind Cas 721, Dehji Ohela Bhai d Bros. 
V. B. D. Mehta d Go. 

See also cases in Foot-Notes (3) and (7) below, 

3. (1906) 83 Cal 1047 (1059, 1060) : 4 Cal L Jour 94 : 8 Bom L R 501 : 10 Cal 

W N 874 : 3 All L Jour 525 : 16 Mad h Jour 300 : 2 Nag L R 130 : 
33 Ind App 165 (P C), Mani Ram Seth v. Seth Rupchand. 

(1930) AIR 1930 All 124 (125) : 124 Ind Cas 24. Mahomed Abdullah Khan 
V, Ford and MacDonald Co. Ltd. 

(1925) AIR 1925 All 340 (341) : 87 Ind Cas 985, Sant Lai v. Beni Prasad. 
(1928) 111 Ind Cas 617 (618) (Bom), Pandurang Shivram v. Mariiti 
Niloba. 

(1911) 10 Ind Cas 888 (889) : 35 Bom 802, Ebrahim v. Chunilal. 

(1935) AIR 1935 Cal 256 (256) : 155 Ind Cas 721, Debji Ghelabhai d Bros. 
V. R. D. Mehta d Co. 

(1929) AIR 1929 Cal 714 (715) : 121 Ind Cas 741 : 56 Gal 556, Bengal 
National Bank, Ltd. v. Jaiindrayiath. 

(1919) AIR 1919 Cal 48 (50) : 63 Ind Cas 898, Janardayi Shaha Poddar v* 
Radha Bullav. 

(1899) 26 Cal 716 (723) : 3 Cal W N 524, W. R. Fink v. Buldeo Dass. 

(1936) AIR 1936 Lah 629 (639) : 165 Ind Cas 723 : 17 Lah 737, Municipal 
Committee, Amritsar v. Ratia Ram. 

(1932) AIR 1932 Lah 470 (471) : 137 Ind Cas 840, Kanshi Ram Banshi 
Ram V. Arjan Das. 

(1920) AIR 1920 Lah 359 (360) : 58 Ind Cas 787 : 1 Lah 367, Ganga Sahai 
V. Khazan Chand. 

(1910) 6 Ind Cas 948 (952): 1910 Pun Re No. 55, Firm of Sherumal Ghaina 
Mai V. Goldstein. 

(1925) AIR 1925 Mad 1260 (1262) : 91 Ind Cas 338, Arunachellam Chetti 
V. Sethupathi. 

(1924) AIR 1924 Mad 619 (619) : 80 Ind Cas 355, Kumar asami v. M. 
Narayana Rao. 

(1920) AIR 1920 Mad 742 (742) : 69 Ind Cas 898, Arumuga Ghettiar v,. 
Bamanadan. 

(1911) 12 Ind Cas 410 (410) (Mad), Narayana Ghetty v. Chidambaram 
Chetty. 

(1887) 10 Mad 269 (264), Sitayya v. Rangareddi. 

(1909) 1 Ind Cas 240 (242) : 5'Nag L R 8, Vithal v. Qopal Bao. 

(1928) A I R 1928 Pat 221 (224) : 7 Pat 238 : 107 Ind Gas 633, Joharmat 
Mathuradas v. Him Lai Shetochand, 
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sufficient for the purposes of this Section provided that the balance 
is found to be against the person making the admission. In such a 
case, it is immaterial that the admission is accompanied by an asser- 
tion that nothing would be found due from the person making the 
admission or that the balance would be found to be against the other 
side.^ 

The admission of the existence of open and unsettled accounts 
between the parties may itself be express or implied.® Thus, where 
in reply to a demand for payment by the creditor, the debtor calls 
for accounts, he impliedly admits the existence of an unsettled 
account.® 

An admission of liability coupled with the condition that the 
liability is found by arbitrators to exist, is sufficient for the purpose 
of this Section,^ provided that such condition has been fulfilled.® 

Where a person admits the existence of unsettled accounts 
between himself and another but the accounts are submitted to 
arbitrators for settlement, the admission of the existence of unsettled 
accounts is unconditional and does not depend on the success of the 
arbitration proceedings. Hence, such admission will save limitation 


(1926) AIR 1926 Sind 264 (268) : 21 Sind L R 336 : 96 Ind Gas 79, Gor- 
dhandas v. Goktil Khataoo. 

[But $ee (1904) 81 Cal 195 (200) : 8 Cal W N 168, Jogeshwar Roy v, 
Rajnarain Mitter. (Submitted not correct.) 

(1903) 30 Cal 699 (700, 707) : 7 Cal W N 661, Benode Behary 
Mookerji v. Raj Narain Mitter. (Do.) 

(1904) 1 All L Jour 58 (Jour). (Do,)] 

4. (1887) 10 Mad 259 (266), Sitayya v, liangareddi. 

(1909) 2 Ind Gas 370 (371) : 3 Sind L R 53, v. Bansirnal, (Such 
denial ia not a denial of the right itself ; it is only an assertion that 
the exercise of the right will be fruitless.) 

[But eee (1909) 4 Ind Cas 929 (932) (Lah), Ram Pershad v. liattaii 
Ghayid. 

(1887) 1887 Pun Re No. 60, Murree Brewery Co. v. Hazuramal.^ 

5. (1917) AIR 1917 Mad 845 (845) : 36 Ind Cas 593, Nagendran Ohetty v. 

Kup'pusami Aye^i, 

G. (1935) AIR 1935 Oudh 170 (175) : 153 Ind Cas 987, Shah M iihammad v. 
Ahmad AH. 

(1933) AIR 1933 Rang 147 (148) : 144 Ind Cas 996, Ilamida Bi v. Abdul 
Gaffar. 

(1927) AIR 1927 Lah 832 (832): 101 Ind Cas 544, Kirpa Ram-Kashi Ram 
V. Devi Dayal MaUDhan Raj, 

(1933) AIR 1933 Cal 90 (93) ; 141 Ind Cas 716, Wazed AH Khan v. Bro- 
jendra Kumar. 

[But see (1911) 12 Ind Cas 378 (380) : 36 Mad 68, Andiappa Chetty 
V. Devarajulu Naidoo.'] 

7. (1919) AIR 1919 Mad 838 (839) : 48 Ind Cas 89, Narayanasami Mudali v. 

Gangadhara Mudali, 

(1927) AIR 1927 All 488 (490) : 102 Ind Cas 181 : 49 All 801, Phul Singh 
V. Bhojraj. 

8. (1917) AIR 1917 Mad 892 (893) : 35 Ind Cas 575 : 40 Mad 701, Rama^ 

mxirihy v. Gopayya. (Arbitration failing — No acknowledgment.) 
(1934) AIR 1934 Lah 973 (974) : 154 Ind Cas 687, Nanak Chand v. Omkar 
Nath. (Do.) 

(1937) AIR 1937 Pat 616 (617) : 171 Ind Cas 946, Sheo Gharan Das v. 
Ghhahotori Sao, (Do.) 
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Note 20 


for a suit for accounts under this Section notwithstanding the failure 
of the arbitration proceedings,*^ 

An admission of the execution of a promissory note coupled with 
a denial of liability under the note on the ground that no considera- 
tion passed is not an acknowledgment of liability subject to proof of 
consideration. 

A statement by a debtor that ho is willing to pay as soon as he 
hears from the creditor full details as to how much is exactly due 
from him, is not an acknowledgment which is subject to the condition 
that the debtor hears further from the creditor.^^ 

Where one co-sharer who was in exclusive possession of the 
whole property wrote a letter to the other co. sharer calling upon him 
to pay up his share of the expenses incurred by him for the repair 
of the property or surrender ]iis interest, it was held that the 
acknowledgment of the other’s right wdiich the letter implied was 
not conditional}'^ 

20. Acknowledgment of past liability. — The Section requires 
an acknowledgment of a s^ihsisting liability.^ A mere acknowledg- 
ment of a liability is not sufficient. Hence, a statement that a 


9. (1887) 10 Mad 259 (204), Sitayi/a \\ llanyarcddi. 

(1937) A 1 K 1937 Mad 38 (39, 40): 109 Iiid Cus 340, Janhirmna v. 
Narasiniha. 

(1928) AIK 1928 Sind 45 (45, d8) : 104 Ind Gas 572 : 22 Sind L R 117, 
IltckumcUsing v. Nenuvial HejhumaL 

10. (1934) AIK 1934 Bom 180 (188) : 151 Ind Cas 370, ChJiaganlal v- 

Bonderhax, 

11. (1920) AIK 1920 Mad 488 (489) : 58 Ind Cas 446. Perumal Goundan v. 

Jananuhoola DanasclBiara SanJm AGdid Lid. 

12. (1924) 79 Ind Cas 279 (28 ) (Lah), Balmokand v. Wadrckaiid . 

Note 20 

. (1926) AIR 1925 All 353 (355) : 85 Ind Gas 584, S/mw Devi v. Bhagwat 
Dayal, 

(1920) A I K 1920 All 92 (90) : 42 All 575 : 50 Ind C.as9BG(F B), A^iuy Singh 
V. Fatehchand. 

(1890) 18 All 384 (385) : 1890 All W N 101, Hingan Lai v. Majisa Bam. 
(1899) 1899 All W N 222 (223), Tirlohi Nath v. Bhagivat Das. 

(1882) 9 Cal 016 (618) : 12 Cal L K 284, Bam Das v. Brijnundun Das. 
(1910) AIR 1910 Lah 234 (235) : 32 Ind Cas 497 : 1916 Pun He No. 41, 
Kalu V. Mchru Lai. 

(1906) 1900 Pun L K No. 155 (page 511), Hari Char an v, C. Brook. 

(1922) AIR 1922 Mad 104 (104) : 45 Mad 443 : 70 Ind Cas 676, Kanda- 
swami Be.ddi v. Sjtppavimal, 

(1919) AIR 1919 Mad 317 (319) : 42 Mad 637 : 50 Ind Cas 380, Bangasanii 
Chetti V. Thangavelu Chetti. 

(1902) 25 Mad 220 (232) (F B), N arayana Ayyar v. Venkataramana Ayyar. 
(1897) 20 Mad 239 (242) : 6 Mad L Jour 266, Vdaya Tevar v. Suhrah- 
mania Chetti. 

(1893) 16 Mad 220 (223) : 3 Mad L Jour 35, Venkata v, Barthasaradhi. 
(1932) A I R 1932 Oudh 154 (155, 156) : 134 Ind Cas 1022, Baij NaOi Pra- 
sad V. Shco Dularey. (Mere statement of fact of decree having been 
passed not sufficient acknowledgment of liability under it.) 

(1928) AIR 1928 Sind 45 (45) : 104 Ind Cas 572 : 22 Sind L R 117, JIuku- 
7nat Singh v. Ncmmal Bejlnimal. 
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liability originally existed but that it has since been discharged is 
not an acknowledgment of liability within this Section.'^ 

An admission of a past liability unaccompanied by a denial of 
the continuance of the liability does not necessarily imply that such 
liability continues and that the admission is one of a subsisting 
liability.^ Doubts have, however, been felt about the question con- 
sequent on the judgment of the Privy Council in Maniram Seth v. 
Seth Eupchand^ In that case, B and M had money dealings 
between each other. M died, leaving a will under which B was one 
of the executors. B applied for probate of the will. To this, 
objection was taken on the ground that he was indebted to the 
estate and hence, was not entitled to apply for probate. B replied 
by a statement which ran as follows: “ The applicant B is a big 
mahajan of Burhanpur paying Es. 106 as income-tax. For the last 
five years he had open and current accounts with the deceased. The 
alleged indebtedness does not affect his right to apply for probate. 
The Privy Council held that this was an admission that there were 
unsettled accounts between the parties at the time of the death of M 


2. (1934) AIK 1934 Bom 186 (189) : 151 Ind Gas 376, Ohhaganlal v. 

Banderbai. 

(1933) AIR 1933 All 352 (353) : 144 Ind Cas 903, Baghubar Dayal v. Ban. 
wari Lai. (Dcfoiidanb admitting existence of promissory note, bub 
pleading agreement by which the plaintiff had agreed to take certain 
amount. Held, that it was a sufficient acknowledgment.) 

(1913) 20 Ind Cas 10 (11) (All), Badri Dass v. Mayiohar Dass. 

(1906) 1906 Pun L K No. 155 (page 611), Hari Charan v. G. Broob. 

(1919) AIK 1919 Mad 317 (319) : 42 Mad 637 : 50 Ind Cas 380, Hangasami 
Chetiiy. Thangavelu Chetti. 

(1913) 21 Ind Cas 30 (31) (Mad), Shaik Meera Sahib tf* Co. v. Nainar 
Luhbay. 

(1893) 16 Mad 220 (228) : 3 Mad L Jour 35, Venkata v. Parthamradhi. 
(1933) AIK 1933 Nag 13 (14) : 28 Nag L K 348 : 141 Ind Gas 34, Lira Lai 
V. Kripal Singh. 

(1924) AIR 1924 Pat 806 (807) : 78 Ind Cas 919, Chhaterdhari Mahto v. 
Nasib Singh. 

(1912) 15 Ind Cas 363 (365) (Rang), A, P. S. V. Firm v, Shree Safahilla. 
{Liability repudiated on the ground that plaintiff agreed to take 8 as. 
6 ps. in full discharge of his claim without any reservation.) 

3. (1935) A I K 1935 Mad 371 (373) : 157 Ind Cas 259, Appasayni Piilai v. 

Morangam M uthrriayi. 

(1933) AIK 1933 Mad 565 (565) : 113 Ind Cas 681, Sakala Battam v. 
Musalayya. 

(1930) AIR 1930 Mad 65 (66) : 124 Ind Cas 301, Ahyned Haji v. Mayan. 
(1925) AIR 19-25 Mad 675 (676) : 91 Ind Cas 833, ArJiuthan v. Ahdu. 

(Question depends on the constructioii of the particular document.) 
(1924) AIR 1024 Mad 856 (857) : 82 Ind Cas 933, Satyanarayanaynoorthy 
V. Barnvreddi. 

(1887) 1887 Pun Re No. 20, Bahnokayid v. Baynji Lai. 

(1932) AIR 1932 Oudh 154 (156) : 134 Ind Cas 1022, Baij Nath Prasad v. 
Sheo Dularey. 

(1931) AIR 1931 Oudh 295 (296) ; 132 Ind Cas 542, Bam Bilas v. Lachmi 
Naram. 

(1930) AIR 1930 Oudh 67 (68) : 5 Luck 446 : 124 Ind Cas 425, Balbhaddar 
Singh v. Sheo Pearcy Lai. 

4. (1906) 33 Cal 1047 (1060) : 16 Mad L Jour 300 : 3 All L Jour 525 : 33 Ind 

App 165 : 2 Nag L R 130 : 1 Mad L Tim 199 : 4 Cal L Jour 94 : 8 
Bom L R 501 : 10 Cal W N 874 (P C). 
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and that if nothing further was alleged, the natural presumption was 
that they continued unsettled at the time the statement was made* 
Hence, it was held by the Privy Council that there was an implied 
admission of liability by B conditional upon the balance being 
found, on investigation, to be against him. 

The above judgment of the Privy Council has been taken by 
some decisions to lay down that an admission of a past liability 
unaccompanied by any statement that it has been discharged neces- 
sarily implies that the liability is subsisting at the time the 
admission is made.® But. this view has not been generally accepted.® 
The general view is that the Privy Council decision merely means 
that even a statement that a liability existed may, in the particular 
context in which it appears and in the circumstances in the light of 
which it has to be interj^reted, imply an admission of a subsisting 
liability.^ See also Notes 21 and 22 below. 

21. Admifision of execution of document, whether implies 
admission of liability under it. — The admission of the execution 
of a document does not necessarily imply an admission of a subsist- 
ing liability under it.^ But such admission may, in the imrticular 
context in which it appears and the circumstances in the light of 
which it has to be construed, imply an admission of a present 
liability.*^ See also Note 20, ante. 

22. Admission of execution of document before Sub-Regis- 
trar. — In the undermentioned cases^ it was held that the 

6. (1909) 2 Ind Cas 522 (523) (Mad), Ttanganayakaln Aiyar v. Suhbayan. 

[See aho (1921) AIR 1921 Mad iCA (466) : 70 Ind Cas 593, Suhra. 
mania Iyer v. V eerabadra Pillai.] 

6. (1926) AIR 1925 All 358 (354) : 85 Ind Cas 584, Mt. Sham Devi v. Bhag^ 

wat DayaL 

(1922) AIR 1922 Mad 104 (105) : 45 Mad 443 : 70 Ind Cas 576, Kandasavii 
Heddi V. Suppamvial. 

(1923) AIR 1923 Mad 634 (635) : 73 Ind Cas 9b2, M 2 ithukuviara Mudaliar 
V. Chockalinga Mudaliar . 

7. (1927) AIR 1927 Mad 219 (222) : 50 Mad 548 : 100 Ind Cas 10, SivamU 

natha Odayar v. Suhramania Ayyar. 

(1924) AIR 1924 Mad 286 (288) : 77 Ind Cas 740, Official Assignee of 
Madras v. Suhramania Aiyar. 

(1922) AIR 1922 Mad 104 (105) : 45 Mad 443 ; 70 Ind Cas 576, Kandasami 
lieddi V. Suppnmmal. 

Note 21 

1. (.1924) A I B 1924 All 70 (71) : 74 Ind Caa 353 : 45 All 679, hallu Mai v. 

Iteoti Bam. 

(1934) AIR 1934 Bom 186 (188, 189) : 151 Ind Cas 376, Chhaganlal v. 
Bonderhai. 

(1935) AIR 1935 Cal 721 (722) : 159 Ind Cas 618, Sagoremal Gopalka v. 
A. C. Banerjee d Co. 

(1865) 2 Bom H C R 380 (332), Narhadashankar v. Baghunath Ishvarji, 

2. (1927) AIR 1927 Mad 219 (222) : 100 Ind Cas 10 : 50 Mad 648, Stoami- 

natha Odayar v. Suhramania Aiyar. 

(1986) AIR 1935 Cal 721 (723) : 159 Ind Cas 618, Sagoremal Goyalka v. 
A. C. Banerjee dt Co. 

Note 22 

1. (1933) AIR 1933 Mad 713 (714, 715) : 145 Ind Cas 664 : 57 Mad 43, 
Bosayya v. Pttchayya. 
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atJmission of the execution of a document, before the Sub-Eegistrar Section i§ 
before whom it was presented for registration, was an acknowledg- Kote« 

ment of liability under the document. (Note 21 above.) 22 — ‘25* 

23. Submission to arbitration, if can be acknowledgment. 

— See Note 19, ante, 

24. Admission of existence of open and unsettled accounts, 
whether acknowledgment. — See Note 19, ante, 

28. Acknowledgment, if may be made by a person who is 25 

not liable at the time of the acknowledgment. — There is a 
conflict of decisions on the question whether an acknowledgment 
under this Section may be made by a person who is not under 
any liability with regard to the matter acknowledged at the time of 
the alleged acknowledgment. One view is that an acknowledgment 
•of liability necessarily implies an acknowledgment by a person w^ho, 
at the time, is under a liability in regard to the matter in question. 

Hence, according to this view, a so-called acknowledgment by 
a person who is not under any liability in regard to the matter in 
-question at the time of the acknowledgment is not an acknowledg. 
ment at all under this Section.^ The other view is that it is not 
necessary to constitute an acknowledgment that the person acknow- 
ledging must be under liability in regard to the matter in question 
at the time of the acknotvledgment? The balance of authority is in 

(1923) AIR 1923 Lah 3C9 (370) : 76 Ind Cas 761, Lahha Mai v. I^nan Din, 

[See also (1922) AIR 1922 Bom 356 (35G) : 46 Bom 1000 ; 70 Ind 
Cas 906, Bhagwan v. Madhav.] 

Note 25 

1. (1919) A I E 1919 All 242 (242) ; 51 Ind Cas 829, Arbindaheh Hai v. 

Jageshar Rai. (Acknowledgment by mortgagor when he is no longer 
liable not binding on transferee of equity of redemption.) 

(1920) AIR 1920 Mad 1026 (1033) : 62 Ind Cas 833, Lalshmanan Chetiy 
V. Muthaya Ghetty, (Do.) 

(1932) AIR 1932 Mad 516 (517, 518) : 138 Ind Cas 632 : 56 Mad 768, 

MtUhu Chettiar v. Muthiisa^ni Aiyangar. (Do.) 

(1937) AIR 1937 Lah 507 (511, 512) : 170 Ind Cas 245 : I L R (1937) Lah 
171, H, 11 , Skinner v. Bank of Upper India Ltd. (Do.) 

(1932) AIR 1932 Oudh 1 (5, 6) : 138 Ind Cas 800 : 7 Luck 270, Amir Uirza 
Beg V. Lachhmi Narain, (Do.) 

(1932) A I R 1932 Bom 531 (532) : 139 Ind Cas 218. Amarchand v. 

Narayan. (Acknowledgment by mortgagee before he gets the mort- 
gage right cannot bind transferee of such right from him.) 

(1871) 3N VV P HC R 129 (132), Kalai Khan v. Madho Per shad. (In order to 
entitle creditor to fresh period of limitation there should be a distinct 
acknowledgment of the debt a.s due by the person who makes the 
acknowledgment. Statement which is consistent with the suggestion 
that other persons and not the person making the statement are 
liable is not acknowledgment of liability.) 

5. (1907) 29 All 90 (91) ; 3 All L Jour 680 : 1906 All W N 286, Jugal Kishore 
V. Fakruddin. (Acknowledgment need not be by person who has an 
interest in the property concerned at the time of the acknowledg7nent.) 

(1928) AIR 1928 All 387 (388) : 110 Ind Cas 561, Gaya Prasad v. Dabu 
Ram. (Acknowledgment by person not liable at the time of the ac- 
knowledgment, but becoming liable subsequently — Acknowledgment 
sufficient.) 

<1925) AIR 1925 Mad 134 (135) : 80 Ind Cas 940, Krishnayya v. Venkata- 
payya. (Do.) 
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Note 26 


favour of the former view. It is submitted that it is the more 
correct one. 

The above question has arisen in regard to the following three- 
matters under this Section : 

1. Whether a statement by a person made at a time when he was 

not in any way liable in regard to the matter alleged to be 
acknowledged can be used against him as an acknowledgment 
when subsequently he becomes liable in some way in regard to 
that matter. 

2. Whether an acknowledgment of mortgage by a mortgagor, after 

he has parted with his entire interest in the equity of redemp- 
tion and when he is also not under any personal liability in 
regard to the mortgage money, can be used against a transferee 
of the equity of redemption as an acknowledgment by a person 
through whom the transferee derives his liability. 

3. Whether an admission of the existence of a mortgage made by a 

person on whom the mortgage right devolves subsequently can 
be used as an acknowledgment against a transferee of the right 
from such person, as an acknowledgment by a person through 
whom the transferee derives his title. 

The above questions have been fully discussed in Notes 33,. 
34 and 35, infra, 

26. Acknowledgment must be in respect of the particular 
property or right claimed in the suit or application. — An 

acknowledgment of liability under this Section must be in respect of 
the particular property or right claimed in the suit.^ In other 
words, unless it is shown that the right acknowledged is identical 
with the right claimed in the suit, the Section will not apply. Thus, 
where the defendant acknowledges his liability in respect of a debt, 
but there are several debts owing by the defendant to the plaintiff 

(1935) A f R 1935 Mad 899 (902) : 161 Ind Oas 924, Narayana v. Venkata^ 
rarnanna. (Mortgagor can acknowledge mortgage even after parting 
with entire interest in equity of redemption and when not having any 
liability.) 

(1932) AIR 1932 Mad 516 (517) : 138 Ind Cas G32 : 55 Mad 758, Mutlni. 
Chettiar v. Muthusami Aiyangar. (Do.) 

Note 26 

1. (1933) AIR 1933 All 348 (349, 350) : 144 Ind Cas 1029, F. I). E. Footwear 
V. N . W , Ily. (Letter from Railway Company informing the con- 
signee that in the absence of instructions from him the consignment 
had been sold at lost-property office and a certain sum, namely, the 
balance of the sale proceeds of the property was payable to him on 
certain conditions cannot bo taken as an acknowledgment of any 
liability for the price of the goods or compensation for any wrongful 
detention or compensation for non-delivery.) 

(1922) AIR 1922 Bom 356 (356, 357) : 46 Bom 1000 : 70 Ind Cas 906, 
Bhagwan v. Madkav. (Acknowledgment of the sub-mortgage did not 
constitute acknowledgment of a liability to he redeemed by the 
original mortgagor.) 

(1921) AIR 1921 Bom 291 (293) : 45 Bom 934 : 61 Ind Oas 406, Pran-^ 
jitoandas Par shotiamdas v, Bai Manx, 

(1907) 9 Bom L R 715 (718), Oopalrao v, HarilaL 
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and it is not possible to identify the debt acknowledged with the one 
claimed in the suit, the acknowledgment will be ineffective under 
this Section.® But, the acknowledgment need not be in respect of 
the particular relief claimed in the suit.^ 

The Section uses the words “ where an acknowledgment 

of liability in respect of siich property or right has been made in 
writing,** Hence, it is necessary under this Section that the docu- 
ment which contains an admission of liability must also indicate 
that such admission is in respect of the right sued on. In other 
words, it is not enough under this Section that there is a written 
admission of liability and that such admission is proved to be 
intended to refer to the right claimed in the suit. The fact that the 

(1870) 7 Bom H C R A C 125 (129), N arayayiappa v. Bh asl^ar J^armaya. 
(Admission of liability in regard to two instalments not admission 
that the entire amount has fallen due.) 

(1877) 1877 Bom P J 133, Small Cause Court Reference No. 28 of 1877, 

(1914) AIR 1914 Cal 487 (488) : 23 Ind Cas 587. Bhairo prnmd V. Caja- 
dhar Prasad, (Letter merely saying that the writer after looking 
into the account will sign it is acknowledgment of liability on an open 
account and not on an account stated.) 

(1937) AIR 1937 Mad 826 (828), Madapayya v, Mahahala Rao. (Acknow- 
ledgment of decree debt not acknowledgment of the debt on which the 
decree is based.) 

(1913) 21 Ind Cas 30 (31) (Mad), Shaik Meera Sahib d Co. v. Shaik Nainar 
Luhhay. (Statement that defendant and plaintiff had entered into a 
compromise in regard to an original liability and that under such 
compromise, ho was bound to pay only a fourth of the original liabi- 
lity is not an acknowledgment in respect of the orujinal liability but 
only one with reference to the liability under the compromise.) 

(1883) 6 Mad 182 (184), V enkataramana v. Srinivasa. (Claim to rent as a 
chalgaini tenant — Acknowledgment of liability to pay rent as a mul- 
gaini tenant not sufficient.) 

(1920) AIR 1920 Oudh 236 (238) : 23 Oudh Cas 17G : CO Ind Cas 189, 
Jageshar Singh v. Bir Jlavt, 

(1928) A I R 1928 Sind 45 (45) ■, 104 Ind Cas 572 : 22 Sind L K 117, lluku- 
mat Singh v. Neminial HejhumaL (Suit for the settlement of 
partnershii) accounts — Subject-matter of the suit being the taking of 
accounts of a dissolved partnership, all that tins plaiiitifT must prove is 
that the defendant has admitted the existence of the partnership 
accounts between the parties and his obligation to settle such accounts. 
It is not necessary that ho should go further and .state that he was 
bound to pay any particular sum or such sum as may be found duo 
by him.) 

(1919) AIR 1919 Sind 33 (34) : 13 Sind L R 183 : 55 Ind Cas 822, Fillip 
d Co. V. Mahomed Ah Essaji. (An acknowledgment of liability in 
respect of the amount due as principal, does not involve an admission 
to pay interest.) 

2. (1895) 17 All 198 (209) : 22 Ind App 31 ; G Sar 551 (P C), Beti Maharani 

V. The Collector of Efawah. 

(1910) 8 Ind Cas 81 (84) (Cal), Hingu Miya v. Heramha Chandra. 

{See also (1918) AIR 1918 Lab 248 (248) : 1918 Pun Re No. 34 ; 45 
Ind Cas 99, Kapur Chand v. Naririjan Laf . 

(1913) 20 Ind Cas 27 (27) : 35 All 437, MeghraJ v. Mathura Das, 
(Statement equally applicable to one of two mortgages, not 
sufficient.) 

(1897-1901) 2 Upp Bur Rul 448 (450), W. A. Roussac v. Peer Maho-> 
med dt 6’on.] 

3. (1920) AIR 1920 Oudh 286 (238) : 23 Oudh Cas 176 : 60 Ind Cas 189, 

Jageshar Singh v. Bir Ram. 
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Section 19 admission is intended to refer to the right claimed in the suit must 
Mote 26 be indicated in the document containing the admission,^ But this 
does not mean that the indication must be complete in itself so as to 
enable the Court to hold entirely on the basis of the writing that 
the right acknowledged and the right sued on are one and the same. 
The reason is that, as will be seen in Note 32 infra, external evi- 
dence is admissible under the laio of evidence to identify the things 
and persons referred to in a document and hence, the right indicated 
in a document may be identified with the right sued on, with the 
help of external evidence. Hence, it is sufficient for the purpose of 
the Section if the right is indicated in such a way that with the 
help of external evidence it can be identified with the right claimed 
in the suit.® (See Note 32, infra,) 

Thus, an acknowledgment of a debt need not specify any precise 
sum as due.® Similarly, where the right acknowledged is indicated 
to be a right to a debt, the fact that at the date of the acknowledg- 
ment there was no other debt due from the defendant to the 


4. (1907) 9 Bom L R 715 (718), Gopalrao v. liar Hal, 

(1910) 8 Ind Cas 81 (84) (Cal), Hingu Miya v. Heramha Chandra, 

(1921) AIR 1921 Bom 291 (293) : 45 Bom 934 : 61 Ind Cas 406, PranjH 
xoandas Parshottamdas v. Bai Mani. 

(1922) AIR 1922 Bom 3.56 (356, 357) : 46 Bom 1000 : 70 Ind Cas 906, 
Bhagwan Ganpat v. Madhav Shankar, 

(1877) 1877 Bom P J 133, Small Cause Court Reference No, 28 of 1877, 
(1919) AIR 1919 Sind 33 (34) : 13 Sind L R 183 ; 65 Ind Cas 822, Fillip 
d Go. V. Mahomed AH Essaji, 

[See also (1887) 14 Cal 801 (808) : 14 Ind App 168 : 5 Sar 50 : 11 Ind 
Jar 397 (P C), Vyapoory Moodaliar v. Yeo Kay. 

(1895) 17 All 198 (209) : 22 Ind App 81 : G Sar 551 (P C), Beti Maha- 
rani v. Collector of Etaiv ah. ^ 

5. (1869) 12 Suth WRO C 2 (2): 5Beng L R OBSn.Vmesh Chandra Mookerjee 

V. E. Sageman. (It is almost impossible in an acknowledgment in 
writing so to identify a debt as that no parol evidence is required for 
the purpose of completing the identification.) 

(1870) 5 Beng L R 619 (638), Shearman v. Fleming, 

45, (1930) AIR 1930 All 461 (462) : 127 Ind Cas 424, Bans Gopal v. Meioa 
Ram. 

(1911) 10 Ind Cas 888 (889) : 35 Bom 302, Ebrahim Haji Yakub v. Chuni- 
lal Lai Ohand. 

(1872) 9 Beng L R App 43 (43), Harrison v. Hope. 

*(1870) 5 Beng L R 619 (638), Shearman v. Fleming, 

(1936) AIR 1936 Lah 276 (278) : 162 Ind Cas 306, Shanti Lal v. Lyallpur 
Bank Ltd. 

(1910) 6 Ind Cas 948 (952) : 1910 Pun Re No, 65, Firm of Sheru Mai 
Chaina Mai v. Von Goldstein, 

<1909) 4 Ind Cas 902 (906) : 1910 Pun Re No. 43, Abdul Ali v. Von 
Goldstein. 

<1867) 3 Mad H C R 308 (310), John Young v. Mangalapilly Ramaiya, 
<1909) 1 Ind Cas 240 (242) : 5 Nag L R 8, Viihal v. Gopal Rao, 

(1926) AIR 1926 Sind 264 (268) : 96 Ind Cas 79 : 21 Sind L B 336, 
Gordhandas v. Firm of Gokal Khataoo, 

[But see (1928) AIR 1928 Cal 860 (862): 116 Ind Cas 268, Manikya 
Beiva V. Push pa Char an. 

(1866) 6 Suth W R S C C Ref 8 (4), Nobin Chunder Moosootridar ?# 
T. J. Kenny.l 
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plaintiff may be proved for establishing the identity between the 
right acknowledged and that sued on/ On the same principle a 
mere admission that there is a mortgage on one’s projwty may be 
sufficient although there is nothing in the statement itself to identify 
the mortgage with the suit mortgage/ So also, an acknowledgment 
of liability with reference to a mortgage is not bad merely because 
the date of the mortgage is given wrongly, the reason being, that 
notwithstanding such mistake it may be possible to identify the 
mortgage acknowledged with the one to which the suit relates/ 
Similarly, it has been held that where a letter containing an acknow- 
ledgment of a debt has been addressed to one Mrs. W as being the 
creditor, parol evidence is admissible to show that Mrs. S w^as known 
as Mrs. W and that this letter w'as given to her.^'^ 

* Although an acknowledgment under this Section must indicate 
the property or right in respect of which the admission of liability is 
made, yet, according to the lilxplanatiori to the Section, such acknow- 
ledgment need not specify the exact nature of the property or right.’ ^ 

7. (1895) 17 All 198 (209) : 22 Ind App 31 : 6 Sar 551 (P 0), Beti Maharani v. 

Collector of Etaivah, 

(1920) AIR 1920 Oudh 23G (238) ; 23 Oudh Cas 176 : 60 Ind Oas 189, 
Jageshar Singh v. Bir Bain, 

(1896) 1896 Bora P J 621, Balararn v. Gorinda. 

(1937) AIR 1937 Lah 827 (828) : 169 liid Cas 973, f/annoti Shah v. Huham 
Chand, 

(1909) 3 Ind Cas 407 (408) (Mad), Arunachalam Chettiar v. Suhramania 
Iyer. (Signature in account V)Ook containing computation of interest 
— Entry not expressly referring to suit pro-note — Jleld sufficient.) 

8. (1902) 25 Mad 220 (231, 232) (F B), Narayana Ayyar v. Veyihafaramana. 

(1924) AIR 1924 Mad 286 (287) : 77 Ind Cas 740,’ The Official Assignee of 

Madras v. Suhramania Iyer. 

(1893) 16 Mad 366 (368) : 3 Mad L Jour 191, Uppi JJnji v. Mamniaran. 
(Suit for redemption of hanom — Acknowledgment by mortgagee — 
Name of mortgagor or dat(i of mortgage not necessary.) 

[See also (1869) 5 Mad H C R 320 (323), Badmanahhan v. Kttnhi 
Kolendayi.'] 

[But see (1886) 1886 Bom P J 317, Bhihshet v. Balaji.] 

9. (1904) 26 All 313 (316) : 1 All L Jour 1 : 1904 All W N 38, Dip Singh v. 

(nr and Singh. 

(1913) 18 Ind Cas 95 (96) (All), liar Narain v. Sheo Prasad. 

10. (1869) 12 Suth W R 0 C 2 (2) : 5 Betig L R 633 h, (JhuJider Mnkerjee 

V. Sag email. 

[.See also (1931) AIR 1931 Oudh 54 (65) : 130 Ind Cas 347, Aijaz 
Husain v. Ram Sarup. (Parol evidence is admissible to prove 
that the name of the creditor was through mistake put down 
as K instead of R.)] 

11. (1926) AIR 1926 All 76 (76) : 89 Ind Cas 617, Meharhan Singh v. Panna 

Lai, 

(1932) AIR 1932 Bom 531 (534) : 139 Ind Cas 218, Amarchand Uajaram 
V. Naraj/an Vishnu. 

(1907) 6 Cal L Jour 544 (546), Ram Khelwan Mahto v. Nanhoo Singh, 

(1885) 1885 Pun Re No. 28, Bhagatram v. Ghint Ram. 

(1903) 26 Mad 34 (37) : 12 Mad L Jour 101, Ittnppan Kuthiravaftat Hayar 
V. Nanu Sastry. 

ISee also (1920) AIR 1920 Oudh 236 (239) : 23 Oudh Cas 176 : 60 
Iiid Cas 189, Jageshar Smgh v. iHr Ram. (The Explanation 
does not mean that an acknowledgment will be insufheient if it 
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Note 27 


According to some decisions, the reason why external evidence is 
admissible for the purpose of identifying the property or right 
referred to in an acknowledgment of liability is contained in the 
above provision.^^ It is submitted that this view is not correct as 
the expression "the nature' of a property or right is not synonymous 
with the particulars necessary for identifying such property or right* 
As will be seen in Note 32 mfra, the true reason for holding than 
external evidence is admissible for the above purpose is that such 
evidence is rendered admissible by the law of evidence. The reason 
does not depend on the provisions of this Section. 

27. Acknowledgment of anything includes acknowledgment 
of its legal consequences. — An acknowledgment of liability under 
this Section can only be relied on if it is in respect of the particular; 
property or right claimed in the suit. But, it is enough if the right 
claimed in the suit is a legal consequence of the matter which has 
been admitted.^ The acknowledgment need not directly refer to the 
liability sought to be enforced in the suit. Thus, where A is liable 
to contribute to B for a joint debt which the latter has discharged, 

omits to specify altogether the nature of the property or right 
though it will ho sufficient if it omits to specify the exact 
nature of the property or right.)] 

12. (1933) AIK 1933 All 352 (353) : 144 Ind Cas 903, liaghubar Dayal v. Baji^ 
‘Wari Lai. 

(1930) AIR 1930 All 461 (462) : 127 Ind Cas 424, Bans Qopai v. Metua 
Bam . 

(1930) AIR 1930 All 368 (369) : 126 Ind Cas 353, Jagannath v. Girioar 
Sifigh. 

(1934) A i'r 1934 Lah 835 (837) : 16 Lah 258 : 155 Ind Cas 1074, Nihalu 
Bam Chela Bam v. Badhu Ham Kuk'mi Bam, 

(1924) AIR 1924 Mad 286 (287) ; 77 Ind Cas 740, Official of 

Madras v. Subramania Affyar. 

(1928) AIR 1928 Rang 327 (328);' 117 Ind Cas 571, Tong Hock llin v. Eng 
}loe Seng. 

Note 27 

1. (1898) 26 Cal 844 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (P C), 
Sukhanumi C howdkrani v. Ishan Chunder B nf. (Acknowledgment- 
need not specify every legal consequence of the thing acknowledged.) 

(1928) AIR 1928 Sind 45 (45) : 22 Sind L R 117 : 104 Ind Cas 572, Huku- 
mat Singh v. Nenumal liejhu Mai. (Do.) 

(1888) 10 All 93 (96) : 1888 All W N 13, The IJncovenanted Service Bank 
Ltd. V. iirarit, (In suit upon a Vwnd brought against the defendant 
as a principal debtor, an acknoioledgment of liabilitij as a surety only 
is sufficient to save limitation.) 

(1902) 26 Rom 562(569, 570) : 4 Bom L R 447, Hajee A jam Goolani Hoosein 
V, Bombay and Persia Steam Navigation Go. (Suit against carrier 
for damages for non-delivery of goods consigned — Admission that 
goods were not delivered is acknowledgment of liability for non- 
delivery.) 

(1908) 10 Bom L R 385 (387), Sheikh Mahomed v. J amaliiddin Mahamed. 
(Admission of mortgage by mortgagee implies admission of liability to 
be redeemed.) 

(1915) AIR 1915 Mad 962 (963, 965) : 28 Ind Gas 69, Kallianiamma v. 
Narayanan Nambiar. (Do.) 

(1914) AIR 1914 Cal 795 (797) ; 22 Ind Cas 650, Guru Charan Saha v. 
Surendra Krishna Rat. (Whore person admits that land of which 
ho is in possession at tho time is the property of another, he admits 
that he is liable to be made to restore it to that other.) 
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but merely admits that the debt is a joint debt, his admission is SdCtioil 19 
sufficient acknowledgment of liability with reference to a suit for Notes 
contribution by B against him. The reason is that A's liability to 27—28 
contribute is incidental to his position as joint debtor with B, and is 
merely a consequence of such position.^ Similarly, where A admits 
a mortgage he thereby admits all the legal incidents of the mortgage 
including the mortgagee’s right to the possession of the mortgaged 
property under the terms of the mortgage.'^ 

28. Acknowledgment of liability with reference to portion Note 28 
of claim made by plaintiff— Effect.—The Section will only apply 
to a case if it is shown that the acknowledgment of liability relied 
on relates to the right claimed in the suit. Hence, where an 
acknowledgment of liability is made only with reference to a i-)ortion 
of the claim put forward by the plaintiff, such acknowledgment will 
save limitation only with regard to such portion and not with regard 
to the entire claim of the plaintiff.^ 

(1909) B Incl Oils 34 (38) (Cal). Krishnav.Jiai KrrJar Nath Bahadur. 

(AcknowledgrnoMt of liability for rent ftufficient to save liinitatiou in 
regard to special remedy under Tenancy Act.) 

(1928) AIR 1928 Mad 713 (719) : 109 Ind Cas 872 {F B), Jtajaha of 
Kalahasti v. V e^ihatnp'pa Nnyajimi. (Where liability to pay a debt 
is admitted, it is immaterial that the right to enforce the liability in 
any particular majincr is not admitted.) 

(1919) A 'l R 1919 Mad 709 (710): 4.2 Mad 32: 48 Ind Gas 298, 

Sahhalalishmi Anrrnal v. Jlaw.aliru/a Chotiy. (Acknowledgment by a 
judgment-debtor of the amount duo by him under a mortgage decree 
saves limitation for application for a final decree for sale.) 

(1909) 3 Ind Cas 19 (20) (Mad), Kadri jUihrrappa v. Marini Husayi Sahih. 

(Suit for value of goods sold — Defendant’s acknowledgment of delivery 
of goods sufficient to save limitation.) 

(1910) 7 Ind Cas 797 (797) (Mad), Narayana Iyengar v. Balamhramania 
Iyer, (Do.) 

[Sre also (1920) A I R 1920 Oudh 230 (238, 239) : 23 Oudh Cas 170 : 

60 Ind Cas 189, Jageshar Singh v. Jhr Ham. (Acknowledg- 
ment need not be in respect of the relief sought in the suit.)] 

[But see (1914) AIR 1914 Cal 253 (254) : 21 Ind Cas 926, Jogendra 
Nath Sarkar v. Probhat Nath Chatter jce.] 

2. (1898) 25 Cal 844 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (P C), 

Sukhamoni Chmvdhrani v. Ishan Chunder Hoy. 

[But see (1919) AIR 1919 Mad 332 (33B) : 52 Ind Cas 24B, Marudai 
Muthvrian v. Chinnakanu Muthirian. (Submitted not 
correct.)] 

3. (1922) 68 Ind Cas 185 (186) (Lah). Ava7it Ham v. Inayat AH Khan. 

(Admission of liability to |),ay interest due on a mortgage deed 
amounts to an acknowledgment of liability under the mortgage, 
including liability to give possession to the mortgagee.) 

(1922) AIR 1922 Oudh 135 (IBG, 137) : 25 Oudh Cas 89 : 68 Ind Cas 196, 

Bam Auiar v. Beni Singh, 

(1920) AIR 1920 Oudh 236 (239) : 23 Oudh Cas 176 : 60 Ind Cas 189 
Jageshar. Singh v. Bir Ham. 

(1919) AIR 1919 Oudh 217 (224) : 51 Ind Cas 985, Basani Singh v. 

Bampal Smgh. 

[But see (1918) A I E 1918 Oudh 293 (294) ; 21 Oudh Cas 151 : 46 
Ind Cas 813, Beni Madho v. Bir Bal Suujlu 
(1896) 1896 Bom P 3 621, Balaram v. aovinda.'] 

Note 28 

1. (1930) AIR 1930 All 461 (462) : 127 I. C. 424, Bans Oopal v. Meioa Ram 
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29. Acknowledgment of liability in respect of promissory 
note, whether available in respect of original cause of ac. 
tion. — Where a promissory note is given in respect of a pre-existing 
debt, and an acknowledgment of liability is made in respect of such 
note, the question arises whether such acknowledgment can be relied 
on in a suit on the original cause of action. The answer to this 
question depends on the intention with which the promissory note is 
given. If the intention is to substitute a new contract in the place 
of the old one, the original debt is replaced by the new debt and no 
longer exists. Hence, in such cases, the acknowledgment of liability 
in respect of the promissory note can only refer to the new debt 
substituted by the note and cannot be availed of in a suit for the 
original debt, where such debt revives by reason of the unenforcibility 
of the promissory note.^ 

But, where the intention is to give a promissory note in condi. 
tional payment of the original debt, the note does not extinguish 
such debt, but is only given on the terms that if it is paid when it 
falls due, this must be equivalent to a payment of the original debt.^ 
In other words, in such cases, the promissory note does not create a 

(1891) 1891 All W N 126 (1271, Mathuradasa v. Bhavani, (Acknowledgment 
with reference to principal and interest under bond up to due date not 
fiutficient acknowledgment of liability for post diem interest.) 

(1899) 23 Bom 177 (180, 181), Madhavrav v. Gulabbhai. 

(1935) AIR 1935 Cal 255 (256) ; 155 Ind Cas 721, Dehji Ghelahhai d Bros. 
V. R, D, Mehta d Co. 

(1918) AIR 1918 Oal 291 (298, 301) : 43 Ind Cas 893, Kali Das Chaudhuri 
V. Danapadi Sundari Dassee, 

(1912) 14 Ind Cas 1 (2) (Cal), Nand Lai Manvari v, Rampal Singh. 

(1912) IB Ind Gas 702 (704) (Cal), Chandra Kumar Dhar v. Ramdin, 

(1926) AIR 1926 Sind 264 (270) : 96 Ind Cas 79 : 21 Sind L R 336, 
Gordhandas v. Gokal Khataoo. 

(1925) AIR 1925 Sind 8 (8) : 86 Ind Cas 228, Secretary of State v. Kotumal 
Maghanmal. 

(1919) AIR 1919 Sind 33 (34) : 55 Ind Cas 822 : 13 Sind L R 183, Fillip 
d Co. V. Mohammad AH Essaji. (Acknowledgment of the liability in 
respect of the sum due as principal will not involve an admission as 
to interest.) 

The following decisions appear to be incorrect from this point of 
view ; — 

(1933) AIR 1933 All 352 (353) : 144 Ind Cas 903, Raghuhar Dayal 
V. Ban war i Lai. 

(1907) 6 Cal L Jour 141 (142), Brojonath Sahav.Gayasundari Dassya. 

(1930) AIR 1930 Cal 304 (305) : 124 Ind Cas 830, Hatimulla v. 
Sukhanioy Chaudhury. 

Note 29 

1, (1935) AIR 1935 All 129 (132) : 152 Ind Cas 370 : 57 All 434, Ohulant 

Murtaza v. ML Fasiunnissa Bihi. 

(1917) AIR 1917 Mad 460 (464) : 34 Ind Cas 417, Chohkalingam Chetty 
V. Atinamalai Ghetty. (If debts were different, acknowledgment of 
one will Aot save limitation for other.) 

2. Halsbury’s “Laws of England,** (1909), Vol, 7, page 447. 

Leake on “Contracts,** Fifth Edition, page 633. 

(1808) 7 R R 449 (452, 463) : 3 East 251, Drake v. Mitchell* 
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$uh&t^i%tive obligation, but is only given as a mode of payment of the 
original debt.^ Hence, the original debt is the only debt in such 
cases, and although an acknowledgment of liability may profess to be 
made with reference to the promissory note^ the debt to which it 
refers can only be the original debt. It follows, therefore, that such 
an acknowledgment can be relied on whether the suit is on the 
promissory note or on the original cause of action, the debt to be 
recovered in either case being one and the same, viz. the original 
debt.** 

Although, as already said, it is a question of the intention of the 
parties in each case whether a promissory note given in regard to a 
pre-existing debt is given in conditional payment of such debt or 
otherwise, it is to be presumed, in the absence of a clear indication 
of a contrary intention, that the promissory note has been given by 
way of conditional payment.^ 

The above principles will also apply to other negotiable instru. 
ments.® 

Where a promissory note is given in lieu of an earlier debt and 
on the same day the debtor gives a receipt to the creditor acknow- 
ledging the receipt of the sum mentioned in the promissory note of 
that date, it has been held^ that the receipt constitutes an acknow- 
ledgment in regard to the earlier debt and so, can be relied on in a 
suit on the original cause of action where such suit is brought on 
account of the promissory note being unenforceable. The reason 
given is that in such cases, the receipt is a document unmeaning with 
reference to existing facts because it states that a certain sum of 
money has been received on a certain day while on that day no 
money is, in fact, received. Hence, according to the above decisions, 

(1895) 48 W R (Eng) C6 (67, 68) : (1895) L R 1 Q B 108 : 63 L J Q B 728, 
Wegg Prosser v. Enans, 

(1881) 7 Cal 256 (259, 260) : 8 Cal L R 528, Sheikh Akhar v. Sheikh Khan. 
(1902) 25 Mad 580 (682, 683), Dargavarapu Sarrapti v. Ramprafapu. 

(1912) 17 Ind Cas 721 (722) : 35 Mad 639, Suhramania Chetli v. Muihia, 
(1905) 29 Mad 111 (112) : 15 Mad L Jour 484, Veera Jiayliavayya v. 

Bamayya. 

3. (1918) 41 Ind App 142 (147) : 26 Ind Cas 228 : 1914 A C 618 : 83 L J P C 

131, Sarmnathan Chetty v. Palaniappa Chetty. 

4. (1917) A I R 1917 Mad 460 (462, 464) : 34 Ind Oas 417, Chokkalinyam 

Chetty V. Annamalai Chetty. 

(1884) 7 Mad 392 (396) : 8 Ind Jur 186, liaman v. Vairavan. (Case as to 
hundi.) 

6. Halsbury*s ‘‘Laws of England,” (1909), Vol. 7, page 447. 

6. Halsbary’s “Laws of England,” (1909), Vol. 7, page 447. 

(1884) 7 Mad 392 (396) : 8 Ind Jur 186, Raman v. Vairavan. (Case about 
hundi (bill of exchange). ) 

7. (1933) AIR 1933 Oudh 80 (81) : 141 Ind Cas 298 : 8 Luck 195, Ram 

Chaube v. Shea Harakh Tetvari. 

(1987) AIR 1937 Oudh 887 (388, 389) : 168 Ind Cas 927, Ambika Singh 
V. Jagdeo IJpadhya. 

(1930) AIR 1980 All 368 (369) : 126 Ind Cas 363, Jayan Nath v. Girwar, 
[Bnl see (1936) AIR 1936 All 129 (132) : 152 Ind Cas 370 : 57 All 
434, Ghulam Murtaza v. Mt. Pasiunnissa Bibi.i 
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Notes 
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Note so 


evidence is admissible under Section 95 of the Evidence Act to prove 
that the money referred to in the receipt is the money paid at the 
time of the earlier debt, 

^ In the undermentioned case® in which also the facts were as 
stated above, it was held that the receipt constituted an acknowledg- 
ment of liability with reference to the new promissory note! and 
although such note was inadmissible in evidence for want of stamp^ 
a suit could be based on the receipt as an acknowledgment of liability* 
It is submitted that the view is not correct, as an acknowledgment 
of liability does not in itself constitute a cause of action under the 
Indian law. (See Note 8 ante) 

In the undermentioned case” a new promissory note was executed 
in lieu of an earlier one and on the back of the latter note an 
endorsement was made to the effect that in lieu of such note a new 
note was executed and the former thereby became void. As the new 
not© was not sufficiently stamped, a suit was brought on the original 
note and the above endorsement was relied on as an acknowledgment 
of liability for the purpose of saving limitation. It was held that 
though the endorsement stated that the promissory note became 
roid, it only meant that a new security had been given for the debt 
and not that the debt itself had come to an end, and that therefore, 
the endorsement constituted an acknowledgment of liability in regard 
to the old promissory note. 

30. “In writing/* — An acknowledgment under this Section 
must be in writing. Hence, an oral acknowledgment is not sufficient.^ 
Similarly, a rnere payment of a sum ot money towards the debt is 
not sufiPicient under this Section although such payment may be 
intended as an acknowledgment of the debt.^ So also, the mere fact 

8. (19i>9) AIR 1929 All 980 (981, 983) : 121 Ind Cas 108 : 52, All 1G9, Govind 

Singh v. Bijaij Bahadur Singh. 

9. (1931) AIR 1931 All 560 (501) : 134 I.C. 254, Salirj Ram v. Badhay Shiam, 

Note 30 

1. (192G) A I R 192G All 85 (86) : 89 Ind Gas 161, Bhagwan Bin v. Sri 
Kifiheti. (A note of the Revenue Officer in his report to the effect 
that a mortgagee made an oral statement of an acknowledgment of 
the mortgage before him, does not help to extend limitation.) 

(1911) 11 Ind Cas 445 (446) : 1911 Pun Re No. 93, Ghasita v. Sultan* 

(1872) 6 Mad H C K 61 (56, 57), Kitfappa v. Somanna* (Verbal promise to 
pay an existing debt is not enough to extend the period of limitation 
for the debt.) 

(1923) AIR 1923 Nag 332 (333) : 75 Ind Cas 440, Kamal Narain v. Bani 
Bam. (Do.) 

(1867) 3 Mad H C B 378 (380), Suhharama v. Eastulu Mutiusami. (Mere 
verbal admission of the correctness of the accounts does not furnish a 
new starting point.) 

(1865) 4 Suth W R S C 0 Ref 1 (4), John Doyle v. Alliim Biswa&, (Do.) 

(1867) 8 Suth W R 289 (289), W ooma Sunduree Dossee v. Biressur Boy* 
(Oral evidence cannot be allowed to oe let in for the purpose of sup- 
plementing the want of such a written acknowledgment.) 

(1867) 7 Suth W R 46 (46), Oiridhari Singh v* Kahka Sookul, (Do.) 

2* (1936) AIR 1936 All 21 (29) : 68 All 313 : 160 Ind Cas 894 (P B), Oenda 
Lai y* Jiazari Lai* (Mere payment of sum of money is not acknow- 
ledgment.) 
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that to secure an old loan the debtor pledges with the creditor Section 19 
certain shares in a company'is not sufficient to save limitation under Notos 

this Section, wher^, the pledge has not been recorded in writing.® 30 — 31 

See also the undermentioned case.* 

31. “Signed.” An acknowledgment of liability under this Sec- Note 31 
tion must be signed by the person making the acknowledgment or 
his agent. An acknowledgment not so signed will not be sufficient for 
the purposes of this Section.^ Thus, a telegram cannot constitute 
a sufficient acknowledgment under this Section as telegrams are not 
signed by the parties sending them.® Similarly, where an admission 
of liability is contained in a plan which is filed with a plaint, the plan 
cannot Jde used as an acknowledgment by the plaintiff under this 

(1934) A I H 1934 Lah 993 (993, 994) : 156 Ind Oaa 42, Jaivial v. Earn 
Hatan. (Do.) 

[Sdci also (1919) AIR 1919 Cal 634 (535) : 45 Ind Cas 241 : 40 Cal 
16B, Fadma Lochan v. Giris Chandra. (Mere delivery of 
hundi or cheque does not constitute acknowledgment.)] 

3. (1935) AIR 1935 Bom 213 (215) : 15G Ind Cas 531, Percy F. Fisher v. 

Ardeshi r H or ma s ji. 

4. See (1883) G Mad 325 (327), liamaii Somayajiyad v. Krishna VoduvaL 

(Acceptance of sale certificate not enough.) 

Note 31 

1. (1928) AIR 1928 All 310 (310) : 109 Ind Cas 398, Bhaja v. Gnyuja /Vnm. 

(Statement made in a criminal Court which did not contain the 
signature of the party could not bo relied upon as a valid acknow- 
ledgment.) 

(1916) AIR 1916 All 201 (203) : 36 Ind Cas 452 : 38 All 540, Khiali Ram 
V. Talk Itani. 

(1907) 29 All 773 (778) : 1907 Ail W N 263 : 4 All L lour 628, Dharam 
Das V. Gang a Devi. 

(1868) 3 Agra 81 (81), Baboo Ram Narain v. Ilurce Das. 

(1932) AIK 1932 Bom 531 (532) : 139 Ind Cas 218, Amar ChaJid Raja 
Rayn v. Narayan VisJvnu. 

(1931) A I R 1931 Bah 122 (123) ; 131 Ind Cas 349, JJaji Abdula v. Bhoja 
Mai. (Entry in the patwari's reyisier which is not signed by the 
mortgagee cannot be a.ssumcd to be .signed by him .so as to .save limi- 
tation.) 

(1925) AIR 1925 Lah 529 (529) : 80 Ind Cas 859, Chivianlal v. Ram 
Rikh. 

(1924) A I R 1924 Lah 484 (486) : 78 Ind Oas 017, Firo^.e Khan v. Kayi- 
haiya Ram. 

(1918) A I R 1918 Lah 248 (248) : 45 Ind Cas 99 ; 1918 Pun He No. 34, 

Kapur ('hand v. Narinjayi Dal. (Depo.sition madfi in previou.s suit 
but not signed i.s not valid acknowledgment.) 

(1914) A I R 1914 Lah 464 (464) : 24 Ind Cas 898, W azir Siyujh v. Jhanda 
Siyiyh. (Lntry i)i a settlement record of the mortgagor’s right to 
redeem the land on payment of tlio mortgage money and not signed 
by the mortgagee or anybody on his behalf is not an acknowledg- 
ment.”) 

(1907) 1907 Pun W R No. 173 (p. 790) : 1907 Pun Re No. 132, GuRari Mai 
V. Kish an Ghand. 

(1913) 20 Ind Cas 62 (65) (Oudh), Gajraj Singh v. Mahomed Baker ali Khan. 

(1892-96) 2 Upp Bur Rul 462 (463), Maung Aung Oyi v. Mauyig Shrue Kyu. 

(Drawing up of document after old Burmese fashion does not amount 
to signing.) 

2. (1906) 1906 Pun L R No. 166, Ilari Charan v. Captain G. Brook. 

Lim. 43 
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Section, where it is not signed by him.^ The mere fact that the 
plaint is signed is not sufficient. So alsd, mere entries in an account 
book which are not signed by the defendant are not sufficient for the 
purpose of this Section.^ 

But, the object of the Act is to regard as sufficient what the 
writer intends to be equivalent to his signature, the form being 
immaterial so long as it verifies the acknowledgment.® In other 
words, as long as the debtor’s name has been affixed to the document 
in question, either by the debtor or by his duly authorised agent, in 
such a way as to make it ax)pear that the letter is his and that he is 
the real author of it, it does not matter what is the form of the 
signature.® Hence, the full signature of the party is not necessary 
to constitute signing. Initials are enough.^ Similarly, the actual 
name of the alleged signatory need not be written. It is enough if 
any words or letters by which a j^erson usually authenticates docu- 
ments as being his own are written.® 

3. (1925) AIR 1925 Lah 529 (529) : 8G Ind Cas 859,-,C/a?nan Lai v. Ram 

Rikh. 

4. (1930) AIR 1930 All 124 (125) : 124 Ind Gas 24, Mohaviccl Abdullah Khan 

V. Ford and McDonald Go. Ltd. 

(1912) 16 Ind Gas 146 (146) : 34 All 464, Jacjgi Lai v. Sri Ram. 

(1881) 1881 All W N 87 (88), Mahpal Singh v. Mnhesh Sifigh. 

(1871) 8 Bom HG R AC 6(8), Mul Ghand Gulab Chand v. Girdhar Madhav, 
(1865) 8 Suth W R 94 (94), Rutton Monae Debia v. Gunga Monee Debia. 
(1912) 13 Ind Gas 650 (651) (Lah), Karam Chand v. Sidtayi. 

(1918) AIR 1918 Mad 238 (239) : 41 Mad 446 : 44 Ind Gas 466, Palaniappa 
Ghettiar v. Vcerairpa Ghcttiar. 

5. (1935) AIR 1935 Rang 160 (161) : 13 Rang 322 : 156 Ind Gas 589, Vellay- 

appa Ghettiar v. Soviasundaram. Ghettiar. 

(1935) AIR 1935 Mad 555 (555) : 156 Ind Gas 449 : 59 Mad 72, Tevudu v. 
Ven katar atnam . 

(1904) 81 Cal 1043 (1048) ; 9 Cal W N 83, Sadasook Agar ioala v. Baikanta 
Nath BcLH'unia. 

(1889) 1889 Pun Re No. 122, Ram Ditia v. Ebrahirn-ud-dinm 

6. (1935) AIR 1935 Rang 160 (161) : 13 Rang 322 : 156 Ind Gas 589, Vellaip 

appa Ghettyar v. Soma&tindaram Chettyar. 

7. (1935) AIR 1935 Mad 555 (555) : 156 Ind Gas 449 : 59 Mad 72, Tevudu v. 

V enkatar atnam. 

[But see (1926) AIR 1926 Mad 827 (828) : 96 Ind Gas 700, Laksh- 
rnanacharyulu v. V enkatar amamijacharyulu.'\ 

8. (1894) 18 Bom 586 (590), Gangadhar Rao Venkatesh v. Sidramapa Balapa 

Desai. (The letters in question contained certain specified words in the 
handwriting of the defendant at the top and bottom and the evidence 
in the case showed that among the community to which the defendant 
belonged (Desais), this was the usual mode of signing letters and infor- 
mal documents with the view of authenticating such documents as 
the documents of the person so signing. Held, on such evidence, that 
the writing of the specified words amounted to “ signing.”) 

(1925) AIR 1925 All 85 (86, 87) : 75 Ind Gas 1004, Gopal Das v. Gostvami 
Banmali Lai. (Where the habitual method of a Guru while sending 
communications to his disciples is to subscribe the communication 
with the words “ Shree Hari Bharanam ” and not to affix his signa- 
tures, any communication of this form and written by the Guru him- 
self personally will be regarded as signed by him.) 

(1915) AIR 1916 Mad 506 (608) : 26 Ind Gas 911, Chidambaram Chetti v. 
Ramaswayni Ghettiar. (Where it is proved that Nattukkottai Chetties 
usually do not sign their name but write words invoking the help of 
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It was held in a case decided under the Act of 1859 that affixing 
one’s seal to an acknowledgment is not equivalent to signing it.® This 
view was embodied in tha first Illustration to Section 20 of the Act 
of 1871. Accordingly, it was hold under that Act that affixing one s 
seal or stamp to an acknowledgment was not sufficient signature of 
such acknowledgment.^® But the above Illustration, along with the 
other Illustrations that appeared under Section 20 of the Act of 
1871, has been omitted in the later Acts. It has been held under such 
Acts that affixing the seal or stamp to a document containing an 
acknowledgment is equivalent to signing such document. 

Under Section 3 clause 52 of the General Clauses Act, the word 
“sign” would include, in the case of a person who is unable to write 
his name, the making of a mark. Hence, where the person making an 
acknowledgment cannot write his name, a mark made by him will 
be sufficient.^^ Thus, if he affixes his thumb impression, it will bo 
enough. 

A person may authorise another iierson to sign his (the former s) 
name on his behalf and in such cases, the signature will bo held to 
be that of the principal}'^ 


the family deity, a letter so signed may be taken as signed by the 
writer for the purpose of Section 19.) 

(1904) 31 Cal 1043 (1048) : 9 Cal W N S3, SadasooJc Aijar wala v. Baikanfa 
Natk Basunia. (It is necessary in such cases to consider the intention 
of the parties.) 

(1867) 8 Suth W R 395 (397), Gujiee Bisicas v. Shrigopal Paul Chowdry, 
(Rajahs, Maharajas and groat zamindars often sign without any name.) 

(In this viev) the definitinn of the word ''sujn" in A I R 193ti Rayig J60 
(161) as meaning 'Ho attest or confirm a document by affixing oneH name 
to tC must be held to be not exhaustive.) 

9. (1807) B Suth W R 513 (514), Luchrnun Pershad. v. liumzan AH. 

10. (1877) 1877 Pun Re No. 93, Deota v. Kesho. (Acknowledgmont under 

Art. 148 of Act of 1871.) 

11. (1883) 1883 Pun Re No. 185, Gur Bahai Ram v. Sadik Muhammad. 

(1933) AIR 1933 Lah 12 (13) : 140 Ind Cas 187 ; 14 Lah 14, Dasaundhi 

Ram V. Mu)olchand. 

(1935) AIR 1935 Rang 160 (161) : 13 Rang 322 : 156 Ind Cas 589, Vellaip 
appa GJicttyar v. Somasundaram Chettyar. (6 Cal 340 Followed.) 

12. (1935) A I R 1935 All 946 (949) : 159 Ind Cas 387 (F B), Udeypal Bingh v. 

Lakshmi Chand. 

(1932) AIR 1932 Bom 531 (5B3) : 139 Ind Cas 218, Amarchand Rajararn 
V. Narayan Vishnu. 

(1928) AIR 1928 Bom 417 (418) : 52 Bom 356 : 109 Ind Cas 702, Hari 
Govind v. Gayigu Bai Balwant. 

(1875) 7 Mad H C R 358 (358), Bheeman Gowda v. Eerayiah. 

(1877) 1877 Pun Re No. 93, Deota v. Kesho. 

(1891) 1891 Pun Re No. 16, Jeba v. CAiarnan. (Mark of an illiterate debtor 
is as good as his signature.) 

[But see (1868) 10 Suth W R 293 (294), Bengal Ijidigo Go. v. Koylas 
Chunder Dass. (Putting of cross hold not equivalent to 
signature — Case not good law now.)] 

13. (1921) AIR 1921 Pat 476 (477) : 62 Ind Cas 644, Sri Ram Singh v, Kashi 

Mollah. (Thumb impression enough.) 

14. (1878) 1 All 683 (685), Mathura Das v. Babu Lai. 

(1891) 1891 All W N 126 (127), Mathura Das v. Bhaioani Ghulam. 

(1880) 6 Cal 340 (353) : 7 Oal L R 121, Mohesh Lai v. Basant Kumari. 
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Section 19 
Note 31 


Where A executes a document but B signs it as a scribe, the 
document cannot operate as an acknowledgment by the latter. The 
reason is that the signature contemplated by this Section is one 
which is affixed with a view to attest or confirm the document. 
Hence, where a mortgagor signs certain entries in the account book 
of the mortgagee but the mortgagee also signs the entries as a scribe, 
the latter does not thereby acknowledge any liability on his part.^^ 

It is not necessary that the signature must appear in any parti- 
cular part of the document.^® It may appear in any part of the 
document provided it is clear that the intention of the party is to 
acknowledge the instrument to be his.^^ 


(1909) 3 Ind Gas 725 (727) : 32 All 33, Shih Shankar Lai v. Soniram, 

(1911) 10 Ind Cas 215 (21G) (All), Maharaj Singh v. Shankar Lai. 

(1919) AIR 1919 Mad 952 (952) : 43 Ind Caa 20, Muthiah Chettiar v, 
Kuttayan Chetty. 

(1921) AIR 1921 Nag 1 (3) : G5 Ind Gas 279 ; 17 Nag L R 209, Oiikar Lai 
V. Eaj M oh ante d. 

(1889) 1889 Pun Re No. 122, liayn Ditta v. Ehr ahim-ud’din . 

(1935) AIR 1936 Rang 160 (IGl) : 13 Rang 322 : 150 Ind Gas 689, 
y elayapiia Chettiar v. Sonias^indaravi Cheitiar. 

(1896) 6 Mad L Jour 209 (210), Krishnachar v. Vadichi Gonndan. (Whore 
an illiterate defendant merely touched a pen and asked another person 
to write his name, this was held to be a sufficient signature.) 

{18G8) 10 Suth W R 293 (294), Bengal Indigo Co. v. Koylafi Chnnder Dasa. 
(Do.) 

(1877) 1877 Pun Ro No. 93, Deota v, Kesha. (Do.) 

(1902) 24 All 319 (380) : 1902 All W N 127 (P B),Deo Narain Boy v. Kurur 
Biyid. (If mortgagor is illiterate, it is a good signature if in the 
presence and at the reciuest of the mortgagor some other person signs 
the mortgagor’s name on his behalf as executant of the doeumont.) 
[But see (1883) 7 Bom 615 (518), II eynchand. Knber v. VnJinra Itaji 
Jlaji. (Balance of account written by person at request of 
illiterate debtor in the debtor’s name, and signed by the writer 
in his own name — Held this was an acknowledgment by a duly 
au thorized agen t . )] 

15. (1931) AIR 1931 Lah 122 (123) : 131 Ind Gas 349, Haji Abdullah v. 
Bhoja Mai. 

IG. (1880) G Cal 340 (352) : 7 Cal L R 121, Mohesh Lnl v. Basant Kumarce. 

(1878) 1 All G88 (685), Mathura Das v. Bahu Lai. 

(1886) 10 Bom 71 (73), M ahlakshmihai v. Firm of Nageshwar P^ir shottam. . 

(1921) A I R 1921 Nag 1 (2) : 17 Nag L R 209 : 65 Ind Gas 279, Onkarlal v. 
Baj Mahomed. 

(1889) 1889 Pun Re No. 122, Ham Ditta v. Ibrahirn^ud-din. 

(1864) 2 Mad H G R 79 (80), Khwaja Muhammad J anula y.Venkatarayar. 
(The signature need not be formally subjoined or added to an 
acknowledgment written by the debtor, unless it appears from the 
writing that such signature was intended, or unless the writing would 
be incomplete in itself, as an admission without a signature.) 

17. (1878) 1 All 683 (685), Mathura Das v. Balm Lai. 

(1881) 6 Bom 88 (88), Andarji Kalyanji v. Dulabh Jiiean. (Account stated 
written by the debtor himself with his name at the top was held to be 
Rufficiontly signed, the signature being one of the modes of signing 
most generally practised by natives.) 

(1881) 5 Bom 89 (91) : 1880 Bom P J 265, Jekisan Bapuji v. Bhovjsar 
BhogaJeiha. (Do.) 

(1933) AIR 1933 Lah 12 (13) : 140 Ind Gas 187 : 14 Lah 14, Dasaundhi 
Bam V. Mulchand. (Name of debtor written at top is sufficient.) 
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82. Admissibility of sxternal sYidence for oonstruction of 
documents alleged to contain acknowledgments of liability. — 

The construction of documents alleged to contain acknowledgments 
of liability is governed by the same principles as those that apply to 
the construction of other documents. The general principle is that 
the meaning of a document must primarily be ascertained from the 
language used in it and surrounding circumstances cannot be taken 
into account except where such language is ambiguous and capable 
of more than one interpretation.^ Hence, as a general rule, in deter- 
mining whether a document contains an admission of liability, it is 
not open to the Court to take into consideration evidence of external 
circumstances. In other words, the document must contain within 
itself an admission of a subsisting liability and the Court cannot, by 
treating the document as if it stated matters which are facts but 
which it does not actually state, come to the conclusion that the 
document contains an admission of liability.'^ Thus, where A merely 
says that B is the owner of certain property, his statement cannot 
be taken in conjunction with the fact that A is at the time in 

(1919) A I R 1919 Mad 952 (952) ; 43 Ind Gas 20, MiUhiah Ohctiiar v. 
Kuttayayi Ckctty. (According to the practice of Nattukkottai Chetties 
who do not sign their letters at the foot but begin by saying that the 
sender is such and such a firm, the name so written is a sufficient 
signature.) 

(1924) AIR 1924 All 855 (855) : 80 Ind Gas G : 4G All 892, V ma Shankar 
V. (Torind Nara'm. (Letter acknowledging liability for a debt written 
by the rnunim of a firm and bearing no other signature than the 
name of the firm in the heading of the letter is sufficient.) 

(1892) 15 Mad 380 O^^l) • ^ Mad L Jour 42, Uarnasami v. M nthn.sanii, (Per 
Weir, J. — Held that as no practice of signing at the beginning was 
proved in the case, such signing was not sufiicient.) 

Note 32 

1. (1924) A I R 1024 P C 162 (174) : 80 Ind. Gas 807 : 48 Mad 230 : 52 Ind App 

1 (P C), Siihhadrayyainina v. V enka/apatlii. 

(1920) A I R 1920 P G 103 (106) (P G), Lanipson v. City of Quebec. 

(1874) 1 Ind App 157 (163) : 13 Beng L R 312 : 3 Sar 351 (P C), Jlani Mowa 
Kuwar v. Fumi Hulas Kuar. 

(1839) 2 Moo Ind App 311 (328) : 5 Suth W R P G 129 : 1 Suthcr 93 : 1 Sar 
193 (P G), Baja Oopal Inder Narain Roy v. Ja'jarnath Gunj. 

(1927) AIR 1927 P C 272 (274) : 107 Ind Gas 346 (P G), Royal Bank of 
Canada v. Joseph Salvatori. 

la. See (1871) G Beng L R 550 (551), Royers v. Moniriou. (To satisfy S. 1 of 
Act of 1859 which corresponds to S, 19, there must bo some 
principal writing of thoj)articular date, which can be reli{'d on by 
itself, when properly construed, as constituting an aeknuvvledg- 
ment of the debt. Letters written cither before or afiei’wards 
may be taken with the principal letter iu order to ascertain what 
that letter means.) 

(1872) 9 Beng L R App 43 (43), Harrison v. Hope. (Maepherson, J., 
held, that the defendant’s letters taken in connection with those 
from the plaintiffs, formed a sufficient aeknowiedgnicut to take 
the case out of the operation of the Limitation Act.) 

2. (1903) 26 Mad 34 (37) : 12 Mad L Jour 101, Itiappan Kuthiravattat Nayer 

V. Nanu Sasiri. 

(1932) AIR 1932 Bom 531 (634) : 139 Ind Gas 218, Amar Ghand Rajaram 
V. Narayan Vishnu. 

(1907) 6 Cal L Jour 644 (646), Rant Khelwan Mahto v. Nonhao Singh. 
(1926) AIR 1925 Mad 675 (679) : 91 Ind Gas 833, Achuthan v. Ahdu. 


Section 19 
Note 82 
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Ssotion 19 possession of the property so as to make the statement an admission 
Note 82 of liability by him in respect of such property.^ Similarly, where 
a person says that a decree was passed against him, his statement 
cannot be read along with the fact that at the time he makes the 
statement the decree is in force, so as to prove the statement to 
be an admission of liability by him."* 

But, evidence is always admissible for the purpose of showing 
how the language used in a document is related to existing facts.^ 
In other words, extrinsic evidence of every material fact which will 
enable the Court to identify the persons and things to which the 
instrument refers is admissible.® Hence, external evidence is ad- 
missible for the purpose of identifying the property or right indi- 
cated in a document as that in regard to wdiich the acknowledgment 
of liability is made.^ But, for the purpose of identifying such right, 
only evidence of siirrounding circumstances is admissible. The oral 
evidence of the person making the acknowledgment, as to his 
intentions, is not admissible.® The reason is that it is an established 
rule of evidence that declarations of intention by the author of an 

(193G) AIR 1936 Lah 629 (637) ; 165 Ind Gas 723 : 17 Lab 737, Mmiiciyal 
Committee, Amritscir v. Tialici Ram. 

(1869) 5 Mad H C B 90 (92), J^aichumanan Chetty v. Mutha Iburaki 
Marakayar. 

(1921) AIR 1921 Kag 1 (2) : 17 Nag L R 209 : 66 Ind Cas 279, Onkar Lai 
V. Raj MnjLamm-cd. 

(1884) 1884 Pun Re No. 2, Simla Bank v. Ball. 

(1870) 5 Beng L R 619 (638), Shcarinan v. Fleniing, 

3. (1903) 26 Mad 34 (37) : 12 Mad L Jour 101, lUaypan Kuthiravattat Nayer 

V. Nanu Sastri. 

4. (1925) AIR 1925 Mad 676 (679) : 91 Ind Cas 833, Achuthan v. Abdu. 

5. See Evidence Act, Sections 92 (proviso 6), 95, 96 and 97- 

6. (1900) 48 W R (Eng.) 591 (593) : 16 T L R 211 : 69 L J P C 22 : LR (1900) 

A C 182 : 82 L T 102, Bank of Neie Zealand v. Simp&on. 

1. (1895) 17 All 198 (209) : 22 Ind App 31 : 6 Sar 551 (P C), Beti Maharani v. 
Golleetor of Etaieah. 

(1917) AIR 1917 Mad 460 (464) : 34 Ind Cas 417, Chohkalingam Che Hi v. 
Annnmalai Chetty. 

(1902) 25 Mad 220 (232) (E B), Narayajia Aiyer v. V enkataramana Ayyar. 
(1893) 10 Mad 36G (368) : 3 Mad L Jour 191, IJppi Haji v. Mammavan. 
(1936) AIK 1930 Lah 629 (637) : 165 Ind Cas 723 : 17 Lah 737, Municipal 
Committee, Amritsar v. Ralia Bam. 

(1921) A I R 1921 Nag 1 (2) : 17 Nag L R 209 : 65 Ind Cas 279, 07ikar Lai 
V. Raj Moharned, 

(1931) AIR 1931 Oudh 54 (55) : 130 Ind Cas 347, Aijaz Hussain v. Ram 
Sar up. 

(1933) AIR 1933 Oudh 80 (81): 8 Luck 195 : 141 Ind Cas 298, Ram Chaube 
V. Shea Harakh. (Receipt executed and reciting the receipt of 
money while on that date no money was actually received — Evidence 
admissible for showing that the reference was to money received on a 
prior date and to the debt created by such receipt.) 

(1901) 25 Bom 330 (331) : 2 Bom L R 1086, Kalian Das v. Lotu* (It is open 
to the plaintiff by reference to the accounts or otherwise to establish 
a connexion between two khatas and show that the second was an 
acknowledgment of the debt due under the first.) 

8. (1896) 17 All 198 (209) : 22 Ind App 31 ; 6 Sar 651 (P C), Beti Maharani v. 
Collector of Etawah, 
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instrument are inadmissible for the purpose of construing such 
instrument.® 

It will be seen from the above, that external evidence is only 
admissible for the purpose of identifying the right indicated in a 
document as admitted. The reason is that, as seen in Note 26 ante 
under this Section, the document alleged to contain an acknowledg- 
ment must not only contain an admission of liability but also i?idi^ 
cate that such admission relates to the right claimed in the suit. It 
will not be sufficient merely to show that the inteMion of the defen. 
dant was to admit his liability in regard to the right claimed in the 
suit where such intention is not indicated in any w^ay by the docu- 
ment itself. But, while external evidence is admissible for identify- 
ing the riglit indicated in the document as admitted, no such 
evidence is admissible in regard to the question as to wh6)ther the 
document contains an admission of liability. The reason is that in 
the latter case, there is no question of identifying anything by 
means of such evidence. Thus, the difference in the rule as to the 
admissibility of external evidence in regard to tJie two matters 
referred to above is not due to anything contained in the Section^ but 
is only based on rules as to evidence and construction of documents. 

33. “Party against whom such property or right is 
claimed/’ — In Jugal Kishore v. Fakhruddin f the Allahabad High 
Court observed as follows : — 

Section 19 does not require that the person making an ack- 
nowledgment should have an interest in the property, in respect 
of which the acknowledgment was made at the time when the 
acknowledgment was given 

In other words, according to the above decision, it is sufficient 
under this Section if the acknowledgment has been made by a person 
against whom the right is claimed in the suit. It is not necessary 
that at the time when the acknoivledgment teas made, such person 
must have had an interest in the property in respect of which the 
acknowledgment was given. Tlie facts in the a))ove case were these. 
A and B were co-owners of a certain house. But A was in possession 
of the whole house to the exclusion of B. C, A’s son, who at the 
time had no interest in the house made a statement that B was a 
co-owner of the house. Subsequently, A died and his interest in the 
house became vested in his son, C. B sued C for partition and when 
the latter pleaded limitation, relied on his previous statement as an 
acknowledgment of liability. It was held that notwithstanding the 
fact that at the time when G made the statement he had no interest 
in the house, the statement could be used against him as an acknow- 
ledgment of liability. 


Section 10 
Notes 
82—38 


Note 33 


9. See Phipson’a “Law of Evidence,” Fifth Edition, page 578, 

Note 33 

1. (1906) 29 All 90 (91) : 3 All L Jour 680 : 1906 All W N 286. 
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Section 19 A similar view was also taken in another decision of the Allaha. 

Notes bad High Court. ^ In that case, ^ and B were mortgagees of certain 

38 84 property. -1 made a statement that the money due on the mortgage 

remained unpaid. Subsequently, the equity of redemption became 
vested in A, B then sued A for recovery of his share of the mort- 
gage money. It was held that il's statement could be used as an 
acknowledgment of liability to save limitation for the suit, although 
at the time when the statement was made, A was not liable for the 
mortgage money. 

The above view has also been followed by the Madras High 
Court in the undermentioned decision.^ In that case, A and B were 
partners in a certain firm. A debt was due to G from the firm. A's 
son 1) who had no interest in the firm wrote a letter to C adverting 
to this debt and promising to pay it. Subsequently, after A\s death, 
I) became one of the persons liable for the above debt. In a suit for 
the recovery of the debt, it was held that his previous statement 
could be used against him as an acknowledgment of liability, although 
at the time ivhen the statement was made he was not in any way 
liable for the debt. 

Thus, according to all the above decisions, a statement that a 
certain liability exists may be used as an acknowledgment of liability 
against the person making the statement, although, at the lime of the 
statement, ho was not liable in any way in regard to the matter 
acknowledged. 

The above view necessarily implies that an acknowdedgment may 
be made under this Section by a person who at the time of the ack- 
nowledgment is not himself liable in regard to the matter acknow- 
ledged. It is submitted that on the principles discussed in Note 25 
ante, the view taken in the cases referred to above cannot bo accepted 
as correct. 

Note 84 34. “Person through whom he derives title or liability.” — 

Suppose a property is mortgaged to A, During ^’5 lifetime, A's son 
B who has no interest in the mortgage right admits the mortgage. 
Subsequently, B inherits the mortgage right and after him, it passes 
to C. In a suit for redemption against C, the acknowledgment by B 
cannot V )0 relied on as an acknowledgment by a person through 
whom the defendant derives his liability. The reason is that it was 
made by B before he became liable in regard to the right acknow- 
ledged and as such could not be an acknoivledgment of liability.^ 
(See Note 25.} 

An auction purchaser derives his title from the judgment-debtor. 
Hence, if the judgment. debtor makes an acknowledgment of liability 

2. (1928) A I B 1928 All 387 (388) : 110 Ind Cae 561, Gaya Prasad v. Bahu 

liayjt. 

3. (1925) AIK 1925 Mad 134 (135) : 80 Ind Gas 940, Krishnayya v. Venkat- 

appaya. 

Note 34 

1 . (1932) AIK 1932 Bom 531 (632) : 139 Ind Gas 218, Amarchand Bajaram 

V. Narayan Vishnu. 
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in respect of a mortgage on the property, the acknowledgment will Section 19* 
be binding on the auction purchaser.^ But it has been held that if Notes 

such acknowledgment is made after the attachment of the property, 84 — 88 

the auction purchaser will not be bound by the acknowledgment.^ 

The reason given is that the auction purchaser is entitled to have 
the property purchased by him in the condition in which it was at 
the time of the attachment, while the effect of allowing the acknow- , 

ledgment would be to give a longer life to the lien, that is, to place 
a larger burden on the property than it bore at the time of the 
attachment. It is submitted that this view is not correct. The 
acknowledgment merely admits a pre-existing liability and does not 
place any additional or new liability on the property. 

A mortgages his property first to B. Then, he grants a mortgage 
with possession (otti) of the same property to O. C allows the 
revenue payable on the land to fall into arrears. The property is 
sold for arrears of revenue. C himself purchases the property at the 
revenue sale. Under Section 90 of the Trusts Act, C must hold the 
property for the benefit of the mortgagor, yl, and the first mortgagee, 

B. In other words, notwithstanding the revenue sale, the first 
mortgage in favour of B is still binding on the property. As this 
liability is derived through A, the mortgagor, an acknowledgment of 
liability made by liim in regard to B’s mortgag(3 will bo binding 
on 

A pre-emptor of property does not d(;rive his title to the pro[)erty 
through the vendee. Hence, an acknowledgment by the vendee of a 
mortgage on the property will not be binding on the pre-emi)tor.^’ 

See also Note 35 below. 

35. Acknowledgment of mortgage by mortgagor, whether Note 88 
binds transferees of the equity of redemption claiming under 
transfers made prior to acknowledgment. — Where A mortgages 
his property first to ]> and then mortgages or sells the same property 
to 6', the latter derives his title to the })roperty and his liability in 
respect of the mortgage of from A, the mortgagor. In such cases, 
it is clear from the Section, an acknowledgment of liability in respect 
of B's mortgage made by A will bind him as well as 0 where such 
acknowledgment has been made before the sale or mortgage in 
favour of C, The question has arisen whether such acknowledg- 
ment will bind C if it was made after the transfer to him. On this 
question there is a conflict of decisions. 

The decisions fall into the following four groups : 

1. In the first group of cases it is held that the acknowledgment 

will not bind G in any case, irrespective of the question whether 

2. (1918) AIR 1918 Cal 978 (979) : 44 Iiid Cas 633, Eajeswari Dasi v. Bcnoda 

Suyidari Dasi, 

8. (1918) AIR 1918 Cal 978 (979) : 44 Ind Cas 633, Itajeswari Dasi v. Bcnoda 
Sundari Dasi, 

4. (1927) AIR 1927 Mad 349 (350), Arokiayn Asary v. Vavana liowthcn, 

6. (1932) AIR 1932 All 700 (701) : 143 Ind Cas 41 : 54 All 1023, Shankar Lai 
V. Hashmi Begani, 
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at the time of the acknowledgment A was himself liable or not.^ 
The reason given is that, on general principles, where A derives 
his title from A should be bound only by such acts of B as are 
, done before the title is derived and not by acts done afterwards. 
Hence, according to this view, though at the time of the 
acknowledgment A was himself liable in respect of the right 
acknowledged by him, the acknowledgment would not bind 6\ 

2. In the second group of cases it is held that A's acknowledgment 

will bind C in all cases, irrespective of the question whether A 
was himself under liability at the time of the acknowledgment 
or not.^ Thus, according to this view, even after A has parted 
with the whole of the equity of redemption to G and is also not 
under any personal liability in regard to the mortgage debt, he 
will be entitled to acknowledge the mortgage of B in such a way 
as to bind G. The reason given for this view is that this Section 
only requires that the acknowledgment should be made by 
some person through whom the title or liability is derived and 
it is not necessary that the acknowledgment should have been 
made before the title or liability is derived by the defendant. 
It has been also pointed out in some of the decisions falling 
under this group that the nature of a security as understood in 
India is such that it ought not to be lost by a subsequent sale or 
encumbrance and it ought not to be diflicult to keep it alive 
by an acknowledgment of the mortgagor against such sale or 
incumbrance,^ 

3. The third group of cases accepts the proposition that under this 

Section an acknowledgment made by the mortgagor (A) even 
after the title is derived by the defendant (G) will be binding 
on the latter.** But these cases hold that this principle would 
apply only where A himself was under liability at the time of 
the acknowledgment. The reason given is that under this 
Section an acknowledgment must bo an admission of one’s own 
liability. Otherwise, the alleged acknowledgment would. not 
really be an acknoioledgmefit at all.^ 

Note 3S 

1. (1905) 1 Cal L Jour 337 (344), Stirjiram Mar^oari v. Barhmdeo Per sad, 

(Puisne mortgagee not bound.) 

(193G)AIR 1936 All 636(639): 58 All 912: 164 I.C. 725, Bam Sartii^ v. Bhagwati, 
(1925) AIR 1925 Mad 1108 (1109) : 80 Ind Cas 434, Yagnanarayayia v. 

VenJiatahrishna Bao, 

2. (1936) AIR 1935 Mad 899 (902) : 161 Ind Cas 924, Narayana v. Ven-^ 

kataramanna. 

(1937) AIR 1987 Mad 826 (829), Madappaya v. Mahahal Rao, 

(1932) AIR 1932 Mad 516 (517) : 138 Ind Cas 632 : 55 Mad 758, Muthu 

Chettiyar v. Muihusatoami Aiyangar, (Per Jackson, J.) 

3. (1935) AIR 1935 Mad 899 (902) : 161 Ind Cas 924, Narayana v. Ven^ 

kataramanna, 

4. (1932) AIR 1932 Mad 616 (518) : 138 Ind Cas 632 : 55 Mad 768, Muthu 

Gheityar v. Muthusvmmi Aiyangar, (Per Pandalai, J.) 

5. (1919) AIR 1919 All 242 (242) : 61 1. C. 829, Arhindakeb v. Jageshar, (Ac- 

knowledgment means a lawful acknowledgment given by a person able 

to bind himself by the acknowledgment as and when it is given.) 
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4. The fourth group of cases also accepts the principle that it is not 
necessary under this Section that the acknowledgment by the 
mortgagor must have been made before the transfer in favour 
of the defendant. The question as to whether at the time of the 
acknowledgment the mortgagor must himself have been liable is 
not decided. But the facts of the respective eases show that 
the mortgagor was liable at the time of the acknowledgment. 

The different view’s discussed above may be illustrated with 
reference to the following examples : 

1. A mortgages his property to B and then to G. After the mort- 

gage to C, A states that B's mortgage remains undiscliarged. 

2. A mortgages his property to B and then sells a portion of the 

property to C. A afterwards states that B's mortgage is 
undischarged. 

3. A mortgages his property to B and then sells the %vhole of it to 

G. But A remains personally liable for the mortgage amount. 
During the subsistence of this personal liability A states that B's 
mortgage is undischarged. 

4. A mortgages his property to B. lie then soils the ivliolc of the 

property to G. There is no personal lialdlity under the mortgage. 
After the sale to C, A states that B's mortgage is undischarged. 

In illustrations 1 to 3 above, according to the first group of cases, 
A's statement cannot bind G as an acknowdedgmeiit at all, notwith- 
standing the fact that at the time of tlie acknowledgment, A was 
himself liable and the acknowledgment would be binding on him. 
According to the second group of cases, the acknowledgment will 
bind G. But, this wdll 7 iot be because of the fact that at the time of 
the acknowledgment, A was himself liable in respect of the mortgage. 

(1920) A I R 1920 Mad 102G (1033) ; 02 Ind ('as 833, Lakshmayian Chetty v. 
Muthia CJietly. (The mortgagor must have retained some substantial 
right ill the property at the date of the acknowledgment.) 

(1932) AIR 1932 Mad 510 (517, 518) : 55 Mad 758 : 138 Ind (3as 032, 
Muthii Ctiettiar v. Mutkuszoaini Jiyanyar. (Per I‘aiidalai, .1.) 

(1937) AIR 1937 Lah 507 (511, 512) : 170 Ind Cas 245 : I L H (1937) Lah 
171, liohcTt JJci’C'iilcsSli'DDicr v, lUiuk. o/ l I.yidifi Idd. ( It 

would not have the legal quality of aekiiowledgment” if made by a 
person who is not liable.) 

(1932) A I R 1932 Oudh 1 (5, 0) : 138 Ind Cas 800 : 7 Luck 270, Amir 
Mirza Bey v. hachhmi Narain. (Acknowledgment by person having 
no interest which can l>e bound by such ackiiow’ lodgment lacks the 
“legal quality” of an acknowledgment.) 

(1905) 32 Cal 1077 (1080) : 9 Cal \V N 808, KrisJnm Cdiandra Saha Sardar 
V. Bhairah Chandra Saha Sardar. (In this case it is not expressly 
laid down that acknowledgment by person not himself under liability 
will not he good. Rut pointed attention is drawn to the fact that m 
the case before the Court the acknowledgment is by a person who was 
himself liable in regard to the right acknowledged.) 

6. (1927) AIR 1927 Mad 349 (349, 350), Arokiam Asary v. Varana Fwiothan. 
(1932) AIR 1932 Oudh 314 (316) : 7 Luck 20 : 139 Ind Cas 020, Bani Sahai 
V. Kumvar Sah. 

[See also (1930) AIR 1930 Oudh 5C (5C) : 6 Luck 444 : 124 Ind Cas 
435, Nigah Ali Khan v. Aqilullah A’/ian.] 
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According to the third group of cases, the acknowledgment will be 
binding on C, because at the time when it was made A was himself 
liable for the mortgage debt. 

As regards iliQ fourth illustration, according to the first group, of 
cases, the acknowledgment of A will not bind G but this will not be 
because of the fact that A was at the time himself not under liability 
for the mortgage money- According to the second group of cases, not- 
withstanding the fact that A was not himself liable at the time, his 
statement would constitute an acknowledgment binding on G. 
According to the third group of cases, the acknowledgment wdll not 
bind G, as not having the “legal quality” of an acknowledgment, i. e. 
as not being given by a X)erson who was himself liable. 

As seen in Note 25 ante, the view that an acknowledgment can 
be made by a person who liimself is under no liability at the time of 
acknowledgment is not correct on principle. 

36. Renewal of first mortgage after second mortgage — 
Effect. — When a mortgage is renewed, the mortgagee is entitled to 
a fresh period of limitation from the date fixed for payment under 
the renewed mortgage. This, however, is not because the renewal 
implies an aclmoioledgnient of liability with reference to the original 
mortgage. The mortgagee s right to a new period of limitation is 
based on the fact that the renewal gives him a fresh cause of action} 

Though the renewal of a mortgage furnishes a new cause of 
action, the mortgagee is entitled to priority over intermediate mort- 
gagees to the extent of the amount of the prior mortgage.^ 

37. “Fresh period of limitation shall be computed from 
the time when the acknowledgment was so signed,'' — The effect 
of an acknowledgment under this Section is that the plaintiff’ is 
entitled to a fresh period of limitation from the time when the 
acknowledgment is signed.^ Under the Acts of 1871 and 1859, it 
was expressly provided that the length of the fresh period of 
limitation depended on the nature of the original liability. This 
provision has been omitted in tlie Acts of 1877 and 1908. But the 
omission does not mean any change in the law. The fresh period is 
to be computed from the date wlien the acknowledgment is signed/ 

Note 36 

1. (1925) AIR 1925 Mad 1108 (1109) : 86 1. O. 431, Yagrianarayana v. Ve^iJcata. 

2. (1918) AIR 1918 Mad 1327 (1329) : 38 Lid Gas 240, Vclayuda Beddi v. 

Narsimha Jieddi, (IM.stmguishmg 39 Cal 627 (PC).) 

(1926) AIR 1925 Mad 1108 (1109) : 86 I. G. 434, Yagnanarayanay . Venkata. 

Note 37 

1. (1897) 20 Mad 392 (394), Rangayya Appa Bau v. Batnam. 

(1868) 10 Suth W R 478 (480), Bunject Narain v. Slmr eefoonissa. (A 
mortgage not having legally been put an end to and 60 years not 
having elapsed since the last recognition of the mortgage by the mort- 
gagee, the mortgagor or his representatives can claim to redeem it.) 

2. (1927) AIR 1927 Mad 1200 (1200) : 106 Ind Cas 619, Somasundaram 

Ayyar v. Krishna Ayyar. 
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But, under Section 12 clause 1 ante, in computing the fresh period 
the day on which the acknowledgment is signed should be omitted.^ 

Tho^ fresh period of limitation computed under this Section is 
period “reckoned" within the meaning of Section 6 ante and hence, 
where the plaintiff is under any of the disabilities mentioned in that 
Section at the time of acknowledgment, he is entitled to the benefit 
of that Section also."* 

See also Notes under Section 6, ante. 

38. Admissibility of oral evidence as to date of acknowledg. 
ment— Sub-section 2.— Sub-section 2 of this Section provides that 
where the writing containing an acknowledgment is undated, oral 
evidence may bo given of the time when the acknowledgment was 
signed. This shows that the date of an acknowledgment need not be 
mentioned in the writing which contains the acknowledgment.^ 

But the express provision that where the writing is tindaied oral 
evidence as to the date is admissible, implies that where the writing 
is dated, such evidence will not be admissible. But, even in such 
cases, evidence will be admissible to prove that the date given in 
the writing is a mistake!^ (Compare Evidence Act, Section 92 
proviso 1.) 

Where the date given in writing containing an acknowledgment 
of liability is scored^ out, there is a conflict of decisions on the 
question as to whether the document is to be considered as undated. 
The Madras High Court has held that in such cases, the document 
is undated and that therefore, oral evidence may be given of the 
date of the document.'^ The contrary view has been held by the 

(1922) A I R 1922 Nag 250 (258), W aman v. Deoran. (Where a mortgage 
flocumcnt dated 190G acknowledged the liability under a mortgage 
dated 1901, a fresh period of limitation can commence only from 1900, 
the date of the later mortgage, and not from the date fixed for payment 
of the amount due under that mortgage.) 

3. (1923) AIR 1923 Nag 143 (143) : 71 Ind Cas 550, Jainarayan Bapu v. 

Vitlmha. (Objection was that Section 12 (1) uses word “day” while 
Section 19 uses “time.” Objection overruled.) 

(1890) 13 Mad 135 (137), Vcnlfniaraniayyar v. K othandaramayyar . (Undoc 
Section 3 clause 2 of the General ('lauses Act, the word “from” is 
sufficient to exclude the first of a scries of days or any other period of 
time.) 

4. (1933) A I R 1933 All 100 (101) : 142 Ind Cas 794 : 54 All 1019, Chandra^ 

bhan v. Rajkuviar, 

(1890) 13 Mad 135 (138), Venkataraviayyar v. Kothandaramayyar. 

(1919) AIR 1919 Lah 177 (178) : 52 Ind Cas 115, Rajnji Lai v. Manya. 

(1912) 14 Ind Cas 694 (098) (Cal), Sarat Chandra Singh v. Sudhan IJari 
Alukerjca. 

(1936) AIR 1936 All 152 (153) : 161 Ind Cas 330, Ramcshchandra v. Bashi 
Ram Bhajan Lai. 

Note 38 

1. (1921) A I E 1921 Nag 1 (2) : 65 Iiid Cas 279 ; 17 Nag L R 209, Onltar Lai 

V. Raj Mohamed. 

2. (1877) 1877 Bom P J 238, Amratlal v. Jamnada. 

3. (1933) AIR 1933 Mad 104 (105) : 140 Ind Cas 774, Bcramanayagan Pillai 

V, Raman Chettiar. 


Section 19 
Notes 
87—38 
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Note 39 


Bombay High Court.* It is submitted that the latter view is not 
correct.^ 

An inference drawn from a document is not oral evidence.® 

39. Oral evidence of contents of acknowledgment — Sub« 
section 2. — The expression “contents’* of a document simply means 
what is contained in the document. Hence, evidence of contents of 
a document is evidence given for proving what is contained in the 
document. Under the Evidence Act, Sections 61, 63, 64 and 65, oral 
evidence of the contents of a document is not admissible except when 
such oral evidence constitutes secondary evidence as defined in 
Section 63 of the same Act and the case falls within one of the 
categories mentioned in Section 65. The provision in sub-section 2 
that subject to the i)rovisions of the Indian Evidence Act, 1872 oral 
evidence of the contents of an acknowledgment shall not bo received, 
merely re-enacts with reference to an acknowledgment of liability 
the provisions of the Evidence Act on this jx^int. 

In the Act of 1859, there was no provision corresponding to 
sub- section 2 of this Section. But clause (c) of Section 20 of the Act 
of 1871 ran as follows : “When the writing containing the promise 
or acknowledgment is undated, oral evidence may be given of the 
time when the promise or acknowledgment was signed. But when 
it is alleged to have been destroyed or lost, oral evidence of its 
contents shall not be received.” It must be remembered that at the 
time of the passing of the Act of 1871, the Evidence Act of 1872 had 
not been passed. Nevertheless, under general principles of evidence, 
oral evidence of the contents of documents would have been admis- 
sible as secondary evidence where, inter alia, the document had been 
lost or destroyed. The effect of the express provision in the above 
clause was to make such evidence inadmissible where the document 
was alleged to have been lost or destroyed. In other cases in which 
secondary evidence would have been admissible under the general 
law of evidence, oral evidence of the contents of documents embody- 
ing acknowledgments of liability would also have been admissible.^ 

In Section 19 of the Act of 1877, the clause was amended and 
re-enactcd as follows : * When the writing containing the acknow- 
ledgment is undated, oral evidence may be given of the time when it 
was signed ; but oral evidence of its contents shall not be received.” 
It will l)e noted that there were two points of difference between the 
amended clause and the old clause : 

1. The full stop after the word “signed” was converted 
into a semi-colon. 


4. (1902) 26 Bom 128 (130, 131) : 3 Bom L K 574, Gulam AH v. Miyahhai. 

6. (1902) 12 Mad L Jour 142 (Jour). (Critical Note on 26 Bom 128, Gulam Ali 
V. Miyahhai.) 

6. (1933) AIR 1933 Mad 104 (105) : 140 lad Cas 774, Permanayagan Pillai 
V. Baman Ghettiar. 

Note 39 

1. (1886) 12 Cal 267 (268, 269), Shambhu Nath Nath v. Bam Chandra Shaha. 
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2. The words “when it is alleged to have been destroyed 
or lost” in the second part of the clause were omitted. 

Under these circumstances, there was a conflict of decisions as to 
the interpretation of the clause. According to the Bombay High 
Court^ the effect of the amendment was to make oral evidence of the 
contents of an acknowledgment inadmissible in all cases, and not 
only where the document was alleged to have been destroyed or lost, 
as under the previous Act. Thus, according to this view, oral 
evidence of the contents of an acknowledgment could not be given 
even where the document was in the possession of the opposite party 
and the case was thus one in which secondary evidence of the 
contents of the document would have been admissible under the 
Evidence Act. 

But, the Calcutta'^ and Madras^ High Courts took a different 
view of the matter. According to these High Courts, the clause did 
not preclude the admission of oral evidence of the contents of a 
document embodying an acknowledgment where secondary evidence 
of such contents would have been admissible under the Evidence 
Act. In giving reasons for the above view, the Calcutta High Court 
observed as follows in Shambhu Nath Nath v. Bam Chandra 

Shaha^ : — 

(( 

* ^ * 5!= sH * . 

One branch of the law of evidence is that already referred to. 
It is contained in Section 64 and the following Sections of the 
Evidence Act, and it determines the cases in which secondary 
evidence may be given of the contents of a document not pro- 
duced. Another branch of that law is contained in Section 91 
and the following Sections. It deals with the question how far 
oral evidence, or evidence of oral communications, may bo given 
to vary, control, or add to the effect of a document. 

“ The first part of the paragraph before us (clause 2 of 
Section 19) clearly belongs to the latter branch of the law. 
And, it would seem, the object was to remove any question 
which might otherwise have arisen whether tlio rules generally 
excluding oral evidence to alter the effect of documents might 
not exclude oral evidence of the date of an undated document, 
where the date is an essential matter. Accordingly, it is said 
that oral evidence of the date of tlie document may be given. 
The paragraph then proceeds : ‘ but oral evidence of its contents 
shall not be received.’ Those latter words are introduced with 
a ‘ but, ' and they speak not of secondary evidence but of oral 
evidence. We do not think they ought to bo understood as 
dealing with an entirely different branch of the law of evidence 

2. (1888) 12 Bom 268 (269), Zinlnissa Ladli Begum v. Motidev liatandev, 

3. (1886) 12 Cal 267 (270), Shambhu Nath Nath v. Ram Ghaudra Shaha, 

(1886) 13 Cal 292 (294), Wajibun v. Kadir Buksh, 

4. (1892) 15 Mad 491 (492) : 2 Mad L Jour 253, Chathu v. Virarayan* 

5. (1886) 12 Oal 267 (270). 
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from the earlier part of the sentence and as repealing Section 66 
of the Evidence Act so far as it relates to acknowledgments. 
We think the words in question are of the nature of a saving 
' clause, guarding against the supposition that the prior words 
interfere with the general rules as to oral evidence further than 
the express words require. ” 

By the introduction of the words “subject to the provisions of 
the Indian Evidence Act, 1872 ” into this clause, the Legislature has 
now given effect to the above view, namely that secondary evidence 
may be given to prove the contents of an acknowledgment in cases 
in which such evidence is admissible under the Evidence Act. But, 
the rea ironing of the Calcutta High Court in the above passage is 
not correct. It has i)roceeded on the view that evidence of the date 
of an undated document and of the contents of a document would 
fall within the category of evidence given for altering the effect of a 
document, while neither class of evidence would fall under such 
category. In the former case the date not being specified in the 
document at all, there is no question of altering the effect of the 
document by external evidence. In the latter case, evidence given 
to prove what is contained in a document cannot bo evidence, the 
object of which is to control or alter the effect of the document. 

Hote M evidence of the factum of acknowledgment. — An 

acknowledgment of liability is required by this Section to he in 
writing if it is to he relied on for saving limitation. Hence, au 
acknowledgment which is relied on for such a purpose is “matter 
required by law to be reduced to the form oC a document ” within 
the meaning of Section 91 of the Evidence Act.^ Hence, under that 
Section, the fact that an acknowledgment of liability has been made 
in writing cannot bo lu’ovod except by the production of the docu- 
ment itself or by secondary evidence of tlio contents thereof.^^*' In 
this connexion, the distinction hetw’een proving the conte^its of a 
document and i)roving the facts recorded in such document must be 
remembered.^ The prohibition against the admissibility of oral 
evidence (except in certain cases) as to the contents of an acknow- 
ledgment arises under the second part of clause 2 of this Section, 
which, it has been seen, merely re-enacts wutli reference to acknow- 
ledgments of liability the general provisions of the Evidence Act on 
the point. The prohibition against the reception of such evidence for 
proving the factum of an acknowledgment in writing arises under 
Section 91 of the Evidence Act. 

Note 40 

1. (1877) 1877 Bom P J 238, Aviratlal v. J amnadas Agar si. 

la. (1921) 63 Ind Cas 490 (491) (All), llari Murut v. Baviliit. (When plaintiff 
relies npon written {statement in previous suit as amounting to ack- 
nowledgment, ho ought to produce that statement or a certified copy of 
it; the production of the decree in the suit will not suffice, nor is the 
plaint in that suit admissible as secondary evidence of the contents o f 
the written statement.) 

2. See Woodroffe a,nd Amir Ali’s “Law of Evidence,” 6th Edition, page 662. 
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$1* Admissibility of evidence for contradicting or varying Section 19. 
etc., matters stated in document containing acknowledgment of Notes 
liability. — Though, as seen in Note 32, external evidence is not 41~M 
ordinarily admissible for the purpose of construing a document 
alleged to contain an acknowledgment of liability, such evidence is 
admissible for the purpose of contradicting, varying, adding to or 
subtracting from the contents of such document. The reason is that Noto 41 
the prohibition contained in Section 92 of the Evidence Act against 
the admission of evidence to contradict, vary, add to or subtract ^ 
from the terms of a written instrument does not apply to unilateral 
documents like acknowledgments of liability.^ Hence, notwithstand- 
ing that a document admits that a liability exists at a certain time, 
evidence is admissible to show that the liability did not exist at that 
time. Similarly, where a person executes a document containing an 
acknowledgment of liability and, at the same time, orally promises to 
pay the debt, the oral promise can be proved, in order to show that 
there was a fresh contract between the parties and not merely an 
acknowledgment of liability.^ 

42. Acknowledgment need not specify exact nature of pro. Note 42 
perty or right. — See Note 26, ante. 

43. Acknowledgment of liability coupled with averment Note 43 
that time for paymentf etc., has not yet come. — Under this 

Section, an acknowledgment may be sufficient although it is coupled 
with an averment that the time for payment, etc., has not yet come. 

Thus, where a judgment-debtor states that the amount due under 
the decree remains unpaid but that the time for its payment has not 
yet come, his statement is a sufficient acknowledgment of liability 
under the decree.^ 

An admission of a debt with the averment that the time for pay- 
ment has not yet come must be distinguished from a statement that 
a sum of money will become due on the happening of an event, 
future and uncertain. In the latter case, there is no acknowledg. 
men^^pf a debt at all.*'^ 

44. Acknowledgment of liability may be accompanied by Note 44 
refusp.1 to pay, etc. — Under Explanation I, an acknowledgment of 

liability under the Section may be coupled with a refusal to pay or 
deliver the thing claimed. Thus, an admission that a debt is due 
from the defendant but that he is unable to pay it to the plaintiff as 
there are other claimants to the money, is sufficient acknowledgment 

Note 41 

1. (1930) AIR 1930 Nag 298 (299) : 26 Nag L R 820 : 127 Ind Cas 894, 

Chhedilal v. Manoharlal. 

2. (1930) AIR 1930 Nag 298 (299) : 26 Nag L R 320 : 127 Ind Caa 894, 

Chhedilal v. Manohai'laU 

Note 43 

1, (1922) AIR 1922 Cal 187 (189) ; 64 Ind C^s 993, Paresh Noth Pal v. Is7nail 

Sardar. 

2. (1867) 3 Mad H C R 308 (811), John Young v. Mangalpilly Ramaiya* 

Lim. 44 
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Seotibn 19 far the purpose pt the Section.^ Similarly, an assertion that a 
Notes method of payment had been provided which it was the duty of the 

H — 45 creditor to resort to before seeking to enforce the remedy against the 

debtor does not affect the efficacy of an admission of liability'" made 
by the latter for the purposes of this Section.^ But, there must be 
a clear acknowledgment of liability, for the Section to apply. A 
mere statement that the liability existed once but has since been 
discharged is not an acknowledgment of liability coupled with a refusal 
^ to pay. The reason is that in such a case, there is no admission of 
a subsisting liability.^ 

Note 4S 48. Acknowledgment of liability coupled with claim "of 

set-off. — Under this Section, an acknowledgment of liability may 
be coupled with a claim of set-off. Thus, where the defendant admits 
that he owes a certain sum to the plaintiff but states that he is enti- 
tled to set off against this sum another sum which the plaintiff owes 
him, the admission is sufficient acknowledgment under this Section.^ 
But, there must be a definite admission of liability by the defendant. 

Thus, where the defendant claims that the debt has been dis~ 
charged and states that he owes nothing because he has paid a himdi 
on account of the creditor, there is no achnondedgmcnt of liability 
coupled with a claim of set-off Similarly, a statement that the 
money claimed is not due, but that if it is, it must be set off' against 
an amount due from the plaintiff, is not an acknowledgment of liabi- 
lity coupled with a claim of set-off. It is a denial of liability with a 
claim by way of set-off' in the alternative.*'^ So also, where a defendant 

Note 44 

1. (1919) AIR 1919 Mad 941 (942) : 40 Incl Cas 973, Siihha Ilao v. Parasti^ 

ram a P attar, 

(1899) 20 Cal 204 (217) : 2 Cal \V N 718, Hnngn Lall Lohm v. Wilsoii, 
(Letter by defendants’ attorney to plaintiffs’ attorney to the effect that 
the defendants were willing to pay the rent in question in case the 
plaintiffs should show a title to give a good receipt to the defendants 
that would satisfy their lawyers, held to be a sufficient ackhowlcdg- 
ment.) 

2. (1930) AIR 1930 Mad 943 (944) : 170 liid Cas 288, Kziypusioami V. Sabei- 

patJiy Pathan, 

[See also (1931) AIR 1931 All 500 (561) : 134 Ind Cas 254, Salig 
Pam V. Padhay Shiam. (Fresh note executed in reue’^al of 
earlier pronote — Endorsement on earlier note to effect that 
“in lieu of the earlier pronote a second note was executed and 
the former thereby became void” — Held that the endorsement 
did not deny liability under the earlier note but only said that 
a different security was given for it. There was no allegation of 
the liability having been discharged or paid off. Endorsement 
amounted to acknowledgment of liability.)] 

3. (1919) A I R 1919 Mad 317 (319) : 42 Mad 637 : 50 Ind Cas 380, Pangasarni 

Chetii V. Thangavelu Chetti, 

Note 45 

1. (1921) AIR 1921 All 335 (337) : 59 Ind Cas 941 : 43 All 216, Gurlender v. 

Abdul Hamid, (Letter enclosing account and showing how account 
settled.) 

2. (1913) 20 lii$.Cas 10 (11) (All)| Badri Bass v. Manohar Dass. 

3. (1913)21 Ind Cas 30 (31) (Mad), Shaik Meera Sahib d Co, v, Nainar 

Lubbay, 
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denies that he owes anything and claims that it is the plaintiff thi%: 
owes him a certain sum, but admits that the latter is entitled to set 
off a certain amount against his claim, there is no acknowledgment of 
liability under this Section. The reason is that in such cases there is 
no acknowledgment of liability coupled with a claim of set-off, but 
there is an assertion of a claim coupled with an admission of a right 
to set off reducing the amount claimed 

^ 46. Acknowledgment not addressed to person entitled, 

Bufficionoy of — (Explanation I). — Explanation I to the Section 
provides that an acknowledgment for the purposes of this Section may 
be sufficient “altlioiigh it is addressed to a person otlier than the 
person entitled to the property or right.” 

The first question tliat arises on the above words is whether they 
imply that an acknowledgment under this Section must be addressed 
or communicated to anyone. On this point, there is a conflict of deci- 
sions. One view is that the Section contemplates only an acknow- 
ledgment addressed or communicated to some particular person,^ so 
that an entry in the defendant’s own book, not communicated to any 
one else will not be a sufficient acknowledgment under this Section.^ 
The other view is that the Section does not imifly tliat an acknow- 
ledgment of liability must be addressed to some person^'^ but only 
provides that if it is addressed to any person, it is not necessary that it 
must bo addressed to the person entitled. Thus, according to this view, 
an acknowledgment under this Section may be contained in a nnllf 
Where an acknowledgment of liability is addressed to any per- 
son, it is clear from the language of Explanation I tliat it need not 
be addressed to the plaintiff or to any one through whom he claims.'‘ 

4. (1887) 1887 Pun Ro No. 00, Murrec lirev'ery Co. v. Ilazura Mai. 

(1927) AIR 1927 All 317 (318) : 100 Inc] Ciis 189, Juyal Kishor,’. v. T. Caul. 

Note 46 

1. (1906) 33 Cal 013 (019) ; 3 Cal L Jour 570 : 10 Cal W N 551, Emam AH v. 

Baij Nath Jlani Sahu, 

2. (1886) 10 Bom 71 (78), Mahalahshmibai v. Firm of N agcshwar Purshotani. 
(1889) 1889 Boin P J 104, Ziaahvisa v. Jiai Ichha. (Tninwfci* of a debt in 

defendant’s book to plaiiitifPs name as heir of the original creditor, 
was in itself not an acknowledgment.) 

2a. (1919) AIR 1919 Cal 48 (?0) ; 63 Ind Cas 898, Janardhan Shaha v. Radha 
Bullav. 

also (1937) AIR 1987 All 2G0 (2G1) : 168 Ind Cas 162, Soudagar 
V, Joti Prasad.^ 

3. (1893) 16 Mad 366 (368) ; 3 Mad L Jour 191, Ujqn Haji v, Mammaran. 

4. (1906) 33 Cal 1047 (1059) : 33 Ind App 166 : 4 Cal L Jour 94 : 8 Bom L R 

501 : 10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All 
L Jour 525 : 2 Nag L R 130 (P C), Maniram Seth v. Seth Ilufjchand. 
(1913) 18 Ind Cas 95 (96) (All), Har Narayan v. Shea Prasad. 

(1909) 4 Ind Cas 579 (581) (All), Jai Gopal Misir v. Sheo Sagar Singh. 

(1908) 1908 All W N 226 (227), Lachmi Chand v. Allah Dia. 

(1928) AIR 1928 Cal 850 (862) : 115 Ind Cas 263, Manikya Bewa v. Pushpa 
Charan Majhi. 

(1926) AIR 1926 Cal 686 (687) : 91 Ind Cas 461, Azizur PtaJi^an v. Rama- 
Chandra. (A statement contained in a kobala that a certain mortgage 
on some of the properties comprised in the kobala is still subsisting has 
the effect of an acknowledgment.) 
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S^ion 19 In some early decisions,® however, a contrary view was taken and 

Note 46 it was held that an acknowledgment under this Section must be 

addressed to the plaintiff or some one through whom he claims. It is 
submitted that the view cannot be supported. One of these decisions® 
bases its view on the fact that the Section only says that an acknow. 
ledgmont not addressed to the person entitled may be sufficient and 
not that it shall bo sufficient. It is submitted that the reasoning is 
not clear. The same decision also professes to follow the judgment of 
the Privy Council in Vyapoory Moodliar v. Yeo KayJ In the above 
judgment, no doubt, the following passage occurs : — 

He (the defendant) does not admit that he was liable to he 
turned out of iDossession or that anyone had a right of possession 
against him nor does he make any admission at all to the 
plaintiff or to anyone throngh tvhom he claims Y 

But, in the face of the clear language of the Section, it must be 
held that the Privy Council in the above x>J^ssage merely meant to 
state as a fact that in the case before them there w^as no admission 
made to the plaintiff or to anyone through whom he claimed, rather 
than to lay down as a i)roi)osition of lain that an acknowledgment of 
liability under this Section must he addressed to the plaintiff or 
some one through whom he claims. That this is so is clear from 
the fact that the Privy Council itself in later decisions*^ has only 

(1914) AIR 1914 Cal 795 (797) : 22 I. C. 050, Guru Charau v. Surcndro.. 
(1910) 8 Ind Gas 788 (790) (Gal), Nistarini Dehi v. Chandi Dasi Debi, 

(1903) 30 Cal 687 (689), Amhica Dat Vyas v. N ityanund Singh. 

(1881) 6 Cal 447 (451, 452), Lai jee Shahoo v. Eoghoonundun Lai Sahoo. 
(1923) AIR 1923 Lah 309 (370) : 76 lud Cas 751, Labha Mai v. Iman Din. 
(1909) 4 Ind Cas 902 (906) : 1910 Pun Re No. 43, Abdul AH v. Von Goldstein. 
(1897) 1897 Pun Re No. 9, Jalli v. Mahar IHr Bakhsh. (Statement made by 
certain persons in a deed of mort/?age executed by them may amount 
to an acknowledgment of their liability under another mortgage.) 
(1893) 16 Mad 366 (368) : 3 Mad Ij Jour 191, IJppi IJaji v. Mamniavan. 
(Acknowledgment contained in will.) 

(1884) 7 Mad 392 (896) : 8 Ind Jur 186, Raman v. Vairavan. (Letter by the 
drawer of a bundi to the drawee asking him to pay the amount cov- 
ered by the hundi to the person, in whose favour it is drawn, is a suffi- 
cient acknowledgment within the meaning of S. 19 for the debt duo as 
well on the account as on the hundi (hundi given for debt due on 
account).) 

(1931) AIR 1931 Oudh 54 (56) : 130 Ind Cas 347, Aijaz Husain v. Bam 
Sarup. (Admission of liability contained in a deed of gift executed by 
the debtor in favour of his son constitutes a valid acknovVledgmont.) 
(1919) AIR 1919 Pat 244 (246) : 49 Ind Cas 868, Jagernath Gir v. llajinan 
Oir. (Acknowledgment in a deed of assignment executed by the obligor 
in favour of a third person is sufficient to save limitation.) 

(1913) 20 Ind Cas 27 (27) : 35 All 437, Megh Baj v. Mathura Das. 

6. (1885) 10 Bom 71 (73), Mahalakshmi Bai v. FirviofNageshioarPurshotain. 
(1906) 33 Oal 613 (614) : 3 Cal L Jour 576 : 10 Cal W N 651, Imam AH v. 
Baijnath. 

6. (1906) 33 Cal 613 (614) : 3 Cal L Jour 576 : 10 Cal W N 551, Imam AH v. 

Baijnath Barn Sahu. 

7. (1887) 14 Cal 801 (808) : 14 Ind App 168 : 5 Bar 60 : 11 Ind Jur 397 (P 0). 

8. (1906) 33 Cfel 1047 (1059) ; 38 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L B 

601 : 10 Cal W N 874 : 16 Mad L Jour 300 : 3 All L Jour 526 : 2 
Nag L R 130 (P 0), Maniram Seth v. Seth Rupchand. 
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proceeded on the view that an acknowledgment under this Section 
need not be addressed to the plaintiff or to anyone through whom 
he claims. 

In Fatimatulnissa Begum v. Sundar a decision of the 

Privy Council, the following passage occurs : — 

.... and that is an application for mutation of names in 
1839 which was not an acknowledgment made to the mortgagors^ 
but only an official proceeding to substitute the successor of a 
mortgagee for his predecessor under the title which then actually 
existed.” 

In view of the above discussion, the passage cited cannot be taken 
to imply that an acknowledgment of liability must be addressed to 
the person entitled. The passage must be taken as meaning only 
that in the ‘particular case, there was no sufficient acknowledgment. 

Illustrations, 

1, A was the mortgagee with possession of certain rights in land 

which later were commuted into a fixed money allowance to be 
paid from the Government Treasury* A received such money 
payments from the Government and gave to (lovernmcnt receipts 
for such payments, signed by him as mortgagee. Held that the 
receipts constituted acknowledgments of liability (i. o. liability 
to be redeemed) within this Section and saved limitation for a 
suit for rodemi)tion of the mortgage.’^ 

2, A, the proprietor of an estate governed by the Chota Nagpur 

Encumbered Estates Act, made a gift of certain property to 
another. Under Section 12 of that Act, the owner could not 
alienate any of his properties without the previous sanction of 
the Commissioner, Such sanction being absent in the case, the 
donee applied to the Commissioner praying that the gift might 
be sanctioned or that a fresh gift might be ordered on the same 
terms. The implied admission of the want of title contained in 
the application was held sufficient under this Section though 
the admission w'as made to a third i^erson, viz. the Commis- 
sioner, and not to the owner of the estate or some one on his 
behalf. 

3, An acknowledgment of a debt contained in a letter to the attorney 

of the creditor is sufficient for the purpose of this Section. 

(1932) AIR 1932 P 0 55 (56) : 59 Ind App 130 : 11 Pat 272 ; 136 Ind Caa 
79B (P 0), Bafji’shxoar i Oharan v. J agar Nath K uari, 

(1898) 25 Cal 844 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sat 294 (P C), 
Sukhaiitoni Chowdhrani v. I&kan Ghunder Hoy, 

(1913) 18 Ind Caa 909 (910) : 37 Bom 326 : 40 Ind App 68 (P C), Hiralai 
Ichhalal v. Desai Narsilal C kalurhhujdas, 

8a.(1900) 27 Cal 1004 (1011, 1012) : 27 Ind App 103 ; 4 Cal W N 505 (P C). 

9. (1913) 18 Ind Cas 909 (910) : 37 Bom 326 : 40 Ind App 68 (P C), Hiralai 
Ichhalal v. Desai Narasilal Chaturbhujdas. 

10. (1932) AIR 1932 P C 55 (56) : 59 Ind App 130 : 11 Pat 272 : 136 Ind Gas 

{P 0), Bageshwari Ghara7i V. Jagarnath Kuari, 

11. (1926) AIR 1926 Cal 1140 (1143) : 97 Ind Cas 710, Shamsud Ali v. Miriam, 
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Section 19 
Notes 
46—47 


Note 47 


4. An acknowledgment of a debt made to the creditors brother is 

sufficient under this Section. 

5. An acknowledgment by a mortgagee of the mortgage and of his 

liability to be redeemed may be contained in a deed of sub- 
mortgage or other document executed by him in favour of a 
third person. 

6. An acknowledgment of liability may be contained in a document 

presented or addressed to the Cotirt. (See Note 47.) 

7. A dispute having arisen among the members of a Hindu joint 

family as to their resi)ective liabilities in regard to certain debts 
owed by the family, the matter was referred to arbitration. 
The agreement of reference to arbitration contained an acknow- 
ledgment of liability to the creditor. Held that though the 
acknowledgment was not made to the creditor but was only 
contained in a document embodying the mutual arrangement 
between the members of the family, it was sufficient under this 
Seiction.^'^ 

Although, thus, an acknowledgment under this Section need not 
be addressed^ to the plaintiff or some one through whom he claims, 
the liability admitted must be a liability to the plaintiff or some 
one through wliom he claims. This is clear from the fact that the 
Section requires an acknowledgment of liability in respect of the 
p)ariicular property or right claimed in the suit.^''* 

47. Admission contained in document addressed to Court. — 

As seen in Note 46 above, an acknowledgment under this Section 
need not be made to the plaintiff' or anyone through whom ho claims. 
Hence, an acknowledgment made in a document presented to a Court 
is sufficient for the purposes of this Section.^ 


12. (1928) 111 Ind Cas 017 (018) (Bom), Pandtirang Skivram v. Marufi Niloha, 

13. (1909) 1 Ind Cas 510 (511) (All), (hrudavial v. Ilahi Bukhah. (Statement by 

mortgagee hi a sub-mortgage.) 

(1904) 0 Bom L R 38 (40), Vifha\, Keshav. 

(1932) AIK 1932 Bom 531 (534) : 139 Ind Gas 218, Amarchand Uajaram 
V. Narayaii Vishiiii, 

14. (1927) AIR 1927 All 488 (489, 490) : 102 Ind Cas 181 : 49 All 801, Bhul 

Singh v. BJwjraj. 

15. (1887) 14 Cal 801 (808) : 14 Ind App 108 : 5 Sar 50 : 11 Ind Jur 397 (P C), 

Vyapoory Mondliar v. Y eo Kay. 

(1893) 10 Mad 220 (228) : 3 Mad L Jour 35, Vonkata v. Parthamradhi. (Per 
Wilkinson, J.) 

(1930) AIR 1936 Lah 059 (060) : 105 Ind Cas 74, Ishar Singh v. Sadhu 
Singh. (Bond executed in favour of several persons having equal 
shares — Acknowledgment in favour of only one person — Not sufficient 
as regards others.) 

Note 47 

1. (1933) AIR 1933 All 364 (366) ; 55 All 393 : 146 Ind Cas 836, Adya Prasad 
V. LaL Girjish. (Letter given by decree-holder to judgment-debtor not 
to take 5ut execution for some time — Application by judgment-debtor 
to Court to place letter on record is acknowledgment of liability of 
amount due under decree.) 

(1933) AIR 1933 All 99 (100) : 142 Ind Cas 784, Md. Bafi v. Kripa Bamju 
(Dakhaliiama filed by mortgagee in execution proceedings against mort- 
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Illustrations. 

1. An admission of liability made in a plaint may operate as an 

acknowledgment under this Section/'* 

2. An admission contained in a written statement may amount to 

an acknowledgment of liability under this Section/** 


gagor — Dakhaliiama containing admission of existence of mortgage is 
sufficient acknowledgment by mortgagee of such mortgage.) 

(1914) AIR 1914 All 294 (296) : 22 Ind Cas 816, Bhola Nath v. Ghurc. 
(Compromise of proceedings in Court containing acknowledgment.) 

(1937) A I R 1937 Cal 226 (229) : 172 Ind Cas 121, Sm, Sudhmnoyee Bose v. 
Bhtijeiidra Nath, (Acknowledgment in the course of execution pro- 
ceedings may save limitation for suit subsequently brought.) 

(1910) 6 Ind Cas 366 (367) (Cal), Bmdesioari Koer v. Airadh Behary La,L 
(Compromise to have rest of decree executed at future time is 
acknowledgmejit.) 

(1907) 6 Cal L Jour 141 (142), Brojo Nath Saha v. Gaya Snndari Dassya. 
(Petition in which the judgment-debtor agreed to pay a certain sum 
to the person who attached the decree and took out execution, con- 
stitutes an acknowledgment of liability to the decree-holder’s repre- 
sentative.) 

(1895) 23 Cal 374 (387), Nore^tdra Nath Pahariv. Bhupeiidra Narain Boy. 
(Petition on behalf of judgment-debtor admitting liability for judg- 
ment debt and making part paym(?nt.) 

(1906) 1906 Pun L R No. 23 (p. 83), KansJd Bam v. Badda. (Admission of 
existence of a mortgage contained in an ai^plication to the Court for 
permission to make a private alienation of property sought to be pro- 
ceeded against in execution, is sufficient acknowledgment of mortgage.) 

(1918) A I R 1918 Mad 1122 (1123, 1124) : 38 Ind Cas 169, Paraviasivan 
Pillai v, Aristotle Chakona. (Receiver of insolvent’s estate applying 
to the Court for permission to sell insolvent’s property — Admission in 
such application that the property is subject to mortgage — 'I’his is 
sufficient acknowledgment. ) 

(1909) 1 Ind Cas 240 (242) i 5 Nag L R 8, Vithal v. Gopal Bao, (Application 
of an arrested judgment-debtt>r, praying for bis release and for an 
order to pay the decretal amount V)y instalments, is an ‘’acknowlodg- 
meut of liability” in respect of a right within the meaning of the 
Section.) 

2. (1914) A I R 1914 All 481 (482, 483) : 36 All 40S : 24 Jnd Cas IQiJialeshwar 
V. Bain Deo. (Co-mortgagor’s statement in the plaint of a redemption 
suit that the other co-mortgagors have been impleaded as defendants, 
as they would not join as plaintiffs, is an '‘acknowlcalgmont” within 
the meaning of the Section, of the hitter’s right to redeem.) 

(1924) AIR 1924 All 876 (877) : 84 Ind Cas 5, Krishna Misir v. 1)warka 
Pandey. (Do.) 

(1921) 64 Ind Cas 979 (979) (All), Maqsud I In sain v. Karhnnddin. (Do.) 

(1925) A I R 1925 Lah 529 (529) : 86 Ind Cas 859, Chiman Lai v. Bam 
Bikh. (Admission in a plan filed irith a plaint might possibly for 
certain purposes be regarded as an admission made in the idaiut.) 

(1925) AIR 1925 All 174 (175) : 85 Ind Cas 380, Samval Das v. All Madhi. 
(Sub-mortgagee’s suit for sale— Description of property as a mortgage 
interest is sufficient acknowledgment.) 

5. (1929) AIR 1929 All 242 (242) : 115 Ind Cas 027, Chheda Lai v. Glrnlam 
Al)has. (Plaintiff suing for redemption — Allegation in plaint that 
defendant is in possession as mortgagee — Written statement of defen- 
dant admitting allegation i.s acknowledgment.) 

(1901) 24 Mad 361 (303), V enkataratnam Naidu v. Bamaraju. 

(1928) AIR 1928 Cal 850 (861) : 115 Ind Cas 203, Sm. Manikya Beiva v. 
Pushpacharan Majhi. (Plaintiff depositing certain sum with defen- 
dant 1 and father of defendant 2 — Defendant 1 admitting deposit in 
written statement in partition suit by mother of defendant 2 as next 
friend.) 


Section 1# 
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Section 19 acknowledgment of a debt by its inclusion in the schedule of 

Mote 47 creditors filed by an insolvent in the course of insolvency pro- 

ceeding will be sufficient under this Section.^ 

4. A applies for probate of the will of B. Objection is raised on the 

ground that ^ is a debtor to the estate of B, A files a reply to 
this objection wherein he admits his liability. This is sufficient 
acknowledgment under this Section.^ 

5. An application by a judgment-debtor for the postponement or 

stay of a sale in execution may be an acknowledgment of liability 
under the decree.® 

6. An application to the Court by the judgment-debtor for entering 

up part satisfaction of decree amounts to an acknowledgment of 
liability under the decree.^ 

(1933) AIR 1933 All 852 (368) : lU Ind Cas 903, Raghuhar Dayal v. 
Banwari LaL 

(1909) 3 Ind Cas 19 (20) (Mad), Kadri Palikir ai)im v. Manki Husain Sahib, 
(Acknowlodgment in a prior written statement of the delivery of cer- 
tain articles is insufficient to save limitation in a suit for the recovery 
of its price.) 

(1908) 32 Bom 296 (299) : 10 Bom L R 374, Shriniwas Krishna Shiralkar 
V. Narhar Khando Khanvilkar , (Acknowledgment contained in an 
application by the judgment-debtor hy way of a written statement, 
wherein he said that he was unable to pay the amount then but would 
pay if time were given him, is a valid acknowledgment.) 

(1887) 1887 Pun Re No. 20, Balmokand v. Ramji Lai. (Written statement 
in former suit containing a distinct acknowledgment of a mortgage 
will give a fresh start of limitation.) 

(1930) AIR 1930 Oudh 67 (68) : 5 Luck 446 : 124 Ind Gas 425, Balbhaddar 
Singh v. Shea Pc.arey LaL (Do.) 

(1914) AIK 1014 All 98 (99) : 36 All 264 : 23 Ind Gas 429, Bidarpal Shigh 
V. Mewa Lai. (Do.) 

4. (1923) AIR 1923 Bom 33 (34) : 67 Ind Gas 757 : 47 Bom 244, Sidhraj 

Bhojraj v. Ah llaji, 

(1911) 9 Ind Gas 944 (945) : 35 Bom 383, Shrigopal Ghiranjilal v. Dhana- 
lal. 

(1912) 14 Ind Gas 1 (1) (Gal), Nanda Lai Mnrtoari v. Ranipal Singh. 

(1912) 13 Ind Gas 603 (604) (Gal), Ravrpal Singh v. Hand Lai Martrari. 
(1922) AIR 1922 Lah 316 (316) : 66 Ind Gas *387, Jwala Das v, Jlukiim 
Chand. 

(1912) 14 Ind Gas 335 (338) (Lali), Ramdas v. Kanshi Rayn. 

(1933) AIR 1933 Mad 565 (565) : 143 Ind Gas 681, Sakala Ratiavi v. 
Atusalayjfa. 

(1933) AIR 1933 Mad 104 (104) : 140 iid Gas 774, Feramayiayagayn v. 
Ramayi OhetHar. 

(1917) AIR 1917 Mad 618 (518) : 36 Ind Gas 389, Kisseyidoss v. Khaiau 
Makayijec Spinn iyig ayid Weaving Co. Ltd. 

(1928) AIR 1928 Rang 3*26 (327) : 6 Rang 538 : 117 Ind Gas 570, A. K. B. 

M. M. G. T. Chettyar Firm v. S. E. Munyiee. 

(1928) AIR 1928 Rang 327 (328) : 117 Ind Gas 671, Toyig Hock Bin v. 
Eng Hoe Seng. 

5. (1906) 33 Cal 1047 (1069) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L B 

501 : 10 Cal W N 874 : 10 Mad L Jour 300 : 1 Mad L Tim 199 : 3 
All L Jour 526 : 2 Nag L R 130 (P G), Maniram Seth v. Seth Ruy^ 
chand. 

6. (1880) 3 All 247 (249, 250) (F B), Ramhit Rai v. Satgur Bai, 

(1886) 10 Bom 108 (111), Venkatrav Bapu v. Bijesing Vithalsing, 

7. (1921) AIR 1921 Mad 126 (129, 132) ; 61 Ind Gas 979, VistoanatJia Sastri 

V. Sitalakshmi AmmaL 
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7. An application for extension of time for payment of the decretal 

amount is a sufficient acknowledgment of liability under the 
decree,® 

48* Admission contained in deposition of witness. — An 

admission of liability contained in a deposition by a witness may 
amount to an acknowledgment of liability. But, for this purpose, 
the deposition must be signed by the witness.^ If the statement is 
not signed by the witness but is only signed by the Judge or some 
officer of the Court, the deposition cannot operate as an acknowledg- 
ment of liability under this Section." The reason is that the Judge 
or the officer signing the deposition is not the agent of the witness. 
In other words, the Judge or officer does not sign the statement 
on behalf of the witness. 

See also Note 50, infra, 

49. Entry in Settlement Record, etc. — Where an entry is 
made in a settlement record or other public record that certain pro- 
perty is under a mortgage and the record is signed by the parties 
concerned in token of their acceptance of the correctness of the entry, 
the document can be used as an acknowledgment of liability in 
respect of the mortgage.^ But where the record has not been signed 

(1914) AIR 1914 Bom 288 (290) : 88 Bom 47 : 21 Iiid Cas 407, J.iachraj 
Ny ail aid land v. Bahaji Tnkarani. 

(1910) 6 Iiid Cas 306 (BG7) (Cal), Bindeswari Koer v. Atvadh Bdiary 1 ,aL 

(1894) 16 All 228 (281) : 1894 All W K 55, Muha'iumad Said Khan v, 
Faijay Sahu. (Ackuovvledgmciit of liability under decree contained in 
application certif 3 dng part satisfaction — Application presented to 
('ollector to whom execution had been transferred — Application was 
held to have been rightly presented to Collector aiid acknowledgment 
was effective.) 

8. (1908) 32 Bom 29G (298): 10 Bom L R 374, Shriniras Kridma Shiralkar 

V. Narhar Khando. 

(1882) 8 Gal 716 (718) ; 10 Cal L R 618, Jiam luwma?' Kur v. Jakar AH, 

(1883) 9 Cal 730 (732) : 18 Cal L R 91 : 5 Shome L R 21, Torce Mahomed 
V. Mahomed Mabood But. 

Note 48 

1. (1897) 20 Mad 239 (242) : 6 Mad L Jour 206, Verui Venhan Udaya Tevar v. 

S'uhrama n iam Cdietf y . 

(1893) 16 Mad 220 (222) : 8 Mad L Jour 35, Venka/a v. Farthamradhi. (Per 
Muthuswami Ay.yar, J. ; Wilkinson, J., contra.) 

(1911) 10 Ind Gas 142 (142) (Lah), Aftah Diita v. Karani Chand. 

(1927) AIR 1927 Mad 219 (222) : 50 Mad 548 : 100 Ind Cas 10, 
natha Odayar v. Subbar ama Ayyar. 

(1902) 25 Mad 220 (2B2) (F B), Narayana Ayyar v. V enkaiaramana Ayyar, 
[See also (1918) 20 Ind Cas 27 (27) : 35 All 437, Meyhraj v. Mathura 
Fas.] 

2. (1934) AIR 1934 Rang 282 (284) : 12 Rang 610 : 153 lud Cas 957, U Po 

Yin V. U Ba Chit. 

(1929) AIR 1929 All 332 (333, 334) : 119 Ind Cas 665, Gayadin Singh v, 
Kalka Singh, 

Note 49 

1. (1876) 1 All 117 (123, 124) (F B), Baia Chand v. Sarfraz. (Entry of mort- 
gage in Record of Rights.) 

(1877) 1 All 426 (427) : 2 Ind Jur 116, Baia Chand v. Safraz AIL 

(1909) 2 Ind Cas 469 (470) (Bom), Eiralal Icchalal v. Narsilah 
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Note 48 


Note 49 
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^Sootioa 19 by the party sought to be bound or by his agent, it cannot be used 

Notes against him as an acknowledgment of liability. The signature of the 

49 60 settlement officer or other officer who may be signing the record 

cannot be taken as the signature of the agent of the parties whose 
rights and liabilities are recorded,^ 

Note 60 SO. Explanation II : Acknowledgment by agent. — Explana. 

tion II to the Section provides that an acknowledgment under this 
Section may be signed either personally or by an agent duly 
authorised in this behalf. The “signing” referred to here means the 
signature which a person affixes to a document in order to indicate 
that he is the author of the document. Hence, when A authorises B 
to affix the former's signature to a document on his behalf and B 
accordingly writes A's name on the document, the document is to be 
taken as “signed” by A himself and not by his agent B. (See Note 
31 ante) In other words, in order to constitute signature by an 
agent, it is necessary that the latter should sign the document as one 
•of his own authorship, the “agency” referring to the creation of the 
document itself and not merely to the writing of another person’s 
name on it. Thus, the i)rovision that an acknowledgment under this 
Section may be “signed” personally or by a duly authorised agent 
really means that an acknowledgment may be 7aade personally or by 
a duly authorised agent. The provision does not refer to the mere 
act of writing another's name on a document as the latter’s agent. 

(1908) 10 Bom L R 385 (387), Shekli Mahomed v. Jamaluddiii Mohamed* 
(Mortgage entered in Settlement Record.) 

(1919) A I R 1919 All 401 (402): 52 Ind Gas 229, Me.ma Ram Sbigh v. 
CJanga Ham. (Entry of mortgage in wajib-ul-ar/.) 

(1910) 5 Ind Gas 77 (78) (All), Shanlar v. Dhannon. 

(1911) 10 Ind Gas 215 (21G) (All), Maharaj Svriyh v. Shanl'ar Lai. (FiUtry 
in Khewat.) 

(1927) AIR 1927 Oiidli 457 (4G5): 105 Ind Gas 93, Suraj Bakiish v. Oatvija. 

(1921) AIR 1921 Bom 291 (293) i 45 Bom 934 : G1 Ind Gas 400, Fran- 
jiv<anda!i PursJiottamdas v. Bai Maui. 

(1933) AIR 1933 Lah 345 (34G) ; 14 Lah 587 ; 147 Ind Gas 1174, Bhagwan 
Das V, Said Mahommad. 

[See also (1888) 1888 Pun Re No. 63, Maksud All v. Sahir Bakhsh. 
(Held, that the entries in this case were not sufticionfcly specific 
to operate as acknowledgment.) 

(1881) 1881 All W N 40 (40), Dunni v. Basti. (Held, that under the 
circumstances of the case, a .statement contained in a Settle- 
ment Record styled “Tafrik Thok Patti” by which the defen- 
dant was alleged to have acknowledged the titles of two persons 
to certain shares and their right of redemption was signed for 
the defendant by his authority.)] 

[But see (1911) 10 Ind Gas 238 (240) (All), Chunni v. JJukmn Singh. 
(1891) 1891 Pun Re No. 116, Jaivala Singh v. Slier Singh. (Signa- 
ture at foot of wajib-ul-arz not enough — Entry containing ad- 
mission must be specially signed.] 

2. (1910) 5 Ind Gas 992 (994) : 1910 P R No. 39, Qajiga Ram v. Pnkhar Das. 

(1905) 1905 Pun L R No. 76 (page 691, 692) : 1905 Pun Re No. 63 : 1905 
Pun W R 74 (E B), Bahadur v. Nanka Ram. 

[6>c also (1889) 1889 Pun Re No. 145, (hil Muhammad v. Akbar. 
(Pact that the signature of the defendant himself was absent 
immaterial — No doubt that the signature was made by some 
person, probably a settlement official acting for him with 
his full authority.)] 
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The Act of 1871 used the words “generally or specially authorised 
in this behalf/'^ These words have been changed into “duly 
authorised in this behalf.” But, this does not mean any change in 
the law, and even under the present Act, the authority of the agent 
to make an acknowledgment on behalf of another may be special or 
general.*^ Thus, where a letter acknowledging a debt on behalf of 
another is written at the request of the latter, the acknowledgment 
is made by an agent spccAally authorised in this behalf.^ But, where 
the authority is not confined to a particular case, it will be a general 
authority. Such authority also will bo within the Section. Thus, an 
agent under a general power of attorney may acknowledge debts due 
by the principal,^ 

The authority of an agent under this Section may be express 
or implied^ and may be presumed from attendant circumstances.^^ 
Hence, tlie question whether in any case there is authority to 
acknowledge depends on the facts and circumstances of that case.^ 


Note 50 

1. (1881) G Ceil 340 (351) : 7 Cal L R 121, Mohesh hat v. iJustinf Kinnarec. 

2. (1900) 22 All 123 (129) : 1900 All W N 41 (F P>), M, J. Poinidl v. Mimicipal 

hoard of finooric . (Authority to act in all cases or in a class of 

cases included within the expression “authorised.”) 

3. (1929) A I H 1929 Oudh 479 (480) : 5 laurk 510 : 120 Ind Cas 825, Narain 

has V. Chandrawati Knar. (Letter written and signed by general 
agent under instructions of debtor.) 

(1927) AIR 1927 Oudh G13 (G13) ; 100 Ind Cas 784, Ham Prasad v. Sani 
hin. (Do.) 

4. (1925) AIR 1925 Mad 1200 (12G2) : 91 Ind Cas 338, Arnnachallam Clieiii 

V. Haja liajeswara SciJiupaUti. 

5. (1936) AIR 193G Oudh 280 (288) : 1G2 Ind Cas 3G2, Bhola Nath v. Maha- 

rani Kunwar. 

(1931) AIR 1931 All 398 (400) : 133 Ind Cas 155, Kamia Pai v. Jiani 
J a d ur aj K u n ivari. 

(1933) AIR 1933 Mad 332 (33G) : 144 Ind Cas 784, SririlHimitiir AlujiicipaL 
Conncil v. Arunachala Nadar, 

(1919) A IR 1919 Mad 370 (372) : 53 Ind Cas 878, Tliankammal v. Kun> 
kanivia. 

G. (1936) AIR 193G Oudh 280 (288) : 1G2 Ind Cas 3G2, hhnla Nath v. Malta- 
rani Kunwar. 

(1933) AIR 1933 Mad 332 (386) : 144 Ind Cas 784, Srivillipiitinr Munici- 
pal Conncil v. Arunachala Nadar. 

(1925) AIR 1925 All 17G (178) : 85 Ind Cas 033, Cajiga Ram v. Lachwan 
Singh. 

7. (1909) 4 Ind Cas 38 (41) : 32 Mad 284, Seshan Pattar v. Vecra BagJtava 
Pattar. (Resolution whereby the members of a village community 
empower certain members to bind them by the latter’s actions includes 
an authority to make acknowlodgmeut.) 

(1936) AIR 193G Oudh 280 (288) : 162 Ind Cas 302, Bhola Nath v. Maka- 
rani Kunicar . (Letter written by general agent and manager may 
be presumed to be authorised.) 

(1929) AIR 1929 Cal 165 (156) : 115 Ind Cas 177, Amulya Charan v. Coral 
Engineering Works Ltd. (There were three directors — One of them 
was manager — Acknowledgment given bj’’ him is suflicicnt.) 

(1924) AIR 1924 Mad 96 (97), Mahalakshmi v, Venkam Setti. (Private 
debt of father of Hindu family— Acknowledgment by undivided son— 
No presumption that the son is agent for the father.) 
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Note SO 
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Thus, an authority to settle and pay claims includes authority to 
acknowledge such claims.*^ Similarly, an authority to borrow implies 
authority to acknowledge debts.® So also, an authority to buy goods 
and pay for them implies an authority to acknowledge liability for 
the price of the goods bought.^® Where the business of a firm was 
being carried on by a g2i7nasiha who generally managed all its 
affairs and he was always allowed to write letters on behalf of the 
firm wdiich were never repudiated, it was held that ho could also 
acknowledge debts on behalf of the firm.^^ But, an authority which 
is confined to dealings with lands does not empower the agent to 
acknowledge liability for personal debts not charged on lands. So 
also, the mere fact that an agent used to write letters on behalf of 
his principal is not sufficient to enable the Court to infer that he was 
authorised to make acknowledgment of liability on behalf of the 
principal.^'^ 


(193G) AIR 1936 Oudh 332 (333) : 162 lud Cas 448, Deputy Commissiotier 
Kheri v. Jaydamba Prasad. (Where a Mukhtarnaina in favour of a 
person only authorises him to look after the case-work connected with 
an estate, he has no power to acknowledge liability.) 

(1880) 6 Cal L R 101 (106) : 7 Ind App 8 : 4 Bar 112 : 3 Snthor 111 (P C), 
Dinomoyc Dehi v. Hoy Luchmipui Hhigh. (Though at one time the 
man might have held a general power of attorney from the defendant, 
there being nothing to show that he was continuing as the agent of 
the defendant at the date of the acknowledgment in question, an 
acknowledgment by such a person is not sulTicient.) 

(1922) AIR 1922 All 230 (231) : 44 All 546 : 66 Ind Cas 394, Narain Bao 
Kalia V. Aft. Afauni Knar. (It cannot be atisunied that a Mukhtar-i- 
am has power to acknowledge liability.) 

(1925) AIR 1925 All 176 (178)^ 85 Ind Cas 633, Ganyaram v. Lachman 
Sini'fJi. 

8. (1916) A i 'r 1916 Mad 235 (237) : 30 Ind Cas 675, Aluthuswami Nadan v. 

Sayilcara Linyain Ohetty. (Ex-partner authorised to collect the out- 
standings and pay all the debts of the partnership — Such authority 
includes the lesser power of acknowledging debts.) 

9. (1909) 4 lud Cas 708 (709) : 32 All 51, Lalta Parsliad. v. Balm ParsJiad, 

(Managing partner of firm can borrow and so can acknowledge in 
course of management.) 

also (1926) A I R 1926 Mad 452 (453) : 92 Ind Gas 626, Kesava^ 
ramayya \\ Vvnhaiarabiain.^ 

10. (1919) AIR 1919 P C 120 (121) : 55 Ind Gas 543 (P C), Braja Sunder Deb 

v. Bhola Nath: (Authority to purchase and pay for all things required 
for the use of the principal and his household.) 

(1933) AIR 1933 Mad 332 (336) ; 144 Ind Cas 784, SriraUipuitur Alunicu 
pat Council v. A riDiacJtala Nadar. (President of Local Emergency 
Committee ai>pointccl by Municipality to purchase rice can acknow- 
ledge liability with reference to price of rice purchased.) 

(1910) 6 Ind Cas 94B (951) : 1910 Pun Re No. 55, firm of Sheru Mai 
Ghaina Mai v. Von GoldsteBi. (Where A authorises B to receive 
goods from C on /Gs account, the authority includes the authority to 
give an acknowledgment of receipt. It^ docs not make a difference that 
the acknowledgment is given in a consolidated form for a number of 
supplies together instead of at the time of each supply.) 

[But see (1911) 11 Ind Cas 332 (333) : 35 Mad 142, Sheik Mohideen 
y. The OjfficAal As$iy7iee.^ 

11. (1911) 10 Ind Gas 888 (889) : 35 Bom 302, Ebrahim v. Chunilal, 

12. (1895) 17 All 198 (207, 208) : 22 Ind App 31 : 6 Bar 651 (P C), Beti Maha^ 

rani V, Collector of Etawah. 

13. (1924) AIR 1924 All 855 (866) : 46 All 892 : 80 Ind Cas 6 , Uma Sankar v. 

Oobind Narain, 
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The authority of an agent under this Section need not be the Section 19 
outcome of a contractual arrangement between the parties. The Notes 

authority may be the Outcome of an order of Court or it may arise 60-^81 
as a matter of law, from the position occupied by the parties with 
regard to each other. The fact that Section 21 infra specifies 
certain cases in which one person can acknowledge liabilities on 
behalf of another though the latter has not appointed him an agent, 
does not imply that in other instances one person cannot acknow- 
ledge on behalf of another unless he has been appointed by the 
latter as his agent. Thus, a Court of Wards in charge of the estate 
of a ward is an agent authorised under the statute to make acknow- 
ledgments on behalf of the ward. (See Note 58.) So also, the 
authority of an executor (see Note 56) to give acknowledgments on 
behalf of the estate is based on his position under the la 7 V and is not 
the result of any contractual arrangement. A receiver derives his 
authority from the order of the Court and if the order authorises 
him to acknowledge debts, he may do so (see Note 52). 

The onus of proving that the person by whom an acknowledg- 
ment of liability has been made on behalf of another was duly 
authorised to do so is on the plaintiff.^^ 

An acknowledgment of liability l)y an agent necessarily implies 
that the agent acknowledges the liability of tl\o principal in favour 
of a third party. Hence, whore, for certain ulterior purposes, A. 
asks B to state that the latter is entitled to a certain right against 
the former and B makes such statement, the statement is not an 
acknowledgment of liability by B on .4’.s behalf. 

See also Notes under Sections 20 and 21, infra, 

51. Acknowledgment of liability by pleader on behalf of Note 81 
client. — An admission made by a pleader in the course of his duties 
on behalf of his client may bind the latter as an acknowledgment of 
liability under this Section. The pleader will, in such cases, be the 
duly authorised agent of the client within the meaning of this Sec- 
tion.^ Thus, a petition by a vakil on behalf of a client and signed by 

14. (1919) AIK 1919 Mad 816 (817) ; 48 Ind Cas 179, LaJcshunianan Chetty v. 

Sadayappa Chetty, 

(1934) A I li 1934 Rang 282 (284) : 12 Rang 610 : 153 Ind Cas 957, U Po 
Yin V. U Ba Chit. (Authority need not bo tlio result of contractual 
relationship but may be derived by operation of law or by a legal duty 
having been cast upon the agent in the performance of which it was 
necessary for him to make the acknowledgment in question.) 

(1919) AIR 1919 Mad 370 (372) : 53 Ind Cas 878, Thanhammal v. Kunh- 
amjna. 

16. (1908) 1908 Pun W R 1G4 (page 578) : 1908 Pun Re No. 102, Shanhar Das 
V. Jasodhan. 

(1925) AIR 1925 Mad 134 (135) : 80 Ind Cas 940, Krishnayya v. Venhat- 
appayya. 

16. (1935) AIR 1935 Mad 947 (952) : 168 Ind Cas 854, Venlcata Krishnayya v. 

Venkataratnam. 

Note SI 

1. (1934) AIR 1934 Bom 186 (187) : 161 Ind Cas 376, Chaganlal Shivlapv. 

Bonderhai Rup Chand, 
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Section 19 the vakil, praying for additional time for the payment of the amount 
Notes due under the decree passed against the client, will be an acknowledge 
81-^82 ment of liability under this Section.^ Similarly, an admission by 
a vakil in the course of a letter by him on behalf of his client will 
bind the client.^ 

Note 82 Acknowledgment by receivep. — It has been seen in 

Note 50 antCy that the authority of a person to make an aoknowledg. 
ment of liability on behalf of another may arise out of an order of 
Court. Thus, a receiver appointed by a Court can make an acknow- 
ledgment under this Section on behalf of the party of whose property 
he is receiver, if such acknowledgment falls within the scope of the 
authority conferred on him by the Court. ^ In the undermentioned 
case,^ however, it was held that a receiver is an agent of the Court 
and not of the party and so, cannot acknowledge liability under this 
Section. It is submitted that in view of the fact that an agent 
under this Section need not be one appointed by the party (see 
Note 50), the decision is not correct. 

Where, in a suit for the dissolution of a firm, a receiver has been 
appointed for the puri)ose of collecting outstandings and doing all 
things necessary for tlie x)reservation of the estate, there is a conflict 
of decisions as to whether the receiver can acknowledge liability for 
debts due by the firm. The Madras High Oourt^ has held that the 
power to do all things necessary for the preservation of the assets of 

(1898) 22 Bom 722 (727), Trimbak v. Kashinath. 

(1890) 28 Cal 874 (8R7), Narendra Nath Paliari v. lihupeyidra Naramlloy, 
(1919) AIK 1919 Pat 244 (240) : 49 Iiid Cas 808, Jageryiaih (Hr v, liajman 
(Hr. 

(1928) AIK 1928 Mad 713 (719) : 109 Iiicl Cas 872 (P B), Thimynayiayayiim 
V. Venkaiappa Nayamm. 

(1890) 18 All 384 (387) : 1890 All W N 101, Hingan Lai v. Manm Bam, 
(Subsisting liability under decree, admission of, in memorandum of 
appeal put by vatil.) 

(1931) A I K 1931 All 398 (399, 400) : 133 Ind Cas 155, Kaynta liai v. Bayii 
Jaduraj Kunwari. (Admission by a pleader in petition made in 
course of his business is binding as an acknowledgment so as to give 
fresh starting point irrespective of whether the pleader represents 
majors or guardian for minors.) 

2. (1883) 9 Cal 730 (732) : 13 Cal L K 91 : 5 Shome L R 21, Torce Mahoyned v. 

MaJumied Mahood Bux. 

(1882) 8 Cal 710 (718) ; 10 Cal L B 013, Bam Kuynar Kur v. Zaker AH, 

[*SVe alao (1880) 3 All 247 (249, 250) (FB), Raiuhit Rai v. Salgur Bai. 
(Application, in writing by a judgment-debtor for the postpone- 
ment of a sale in execution of a decree against him, and for the 
issue of fresh proclamation of sale, is an acknowledgment of 
liability.)] 

3. (1920) AIR 1920 Mad 742 (742) : 59 lud Cas 898, Aruyymga Clwtiiar v. 

Bamayiadhan. 

Note 82 

1. (1919) AIR 1919 Mad 816 (817) : 48 Ind Cas 179, Lakshurnanan Chetty v, 

Sadayappa Chetty. 

2. (1006) 10 Cal W N 959 (961), Baij Nath Bayn Goenka v. Hem Chunder 

Bose. (But admission by receiver in presence of party held in this 
case to operate as acknowledgment by agent.) 

3* (1919) AIR 1919 Mad 816 (817) : 48 Ind Cas 179, Lakshumayian Chetty v. 
Sadayappa Chetty. 
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the firm will include the power to acknowledge debts due by the 
firm where such acknowledgment is necessary for the above purpose. 
But the Chief Court of Lower Burma** has held that the w^ords 
“things necessary for the preservation of the assets’’ of the firm can- 
not cover the making of an acknowledgment of liability. 

A receiver of the assets of a firm who has been given power to 
pay debts due by the firm can give acknowledgments so as to prevent 
the bar of limitation." 

53, Acknowledgment of liability by Official Assignee — 
Effect. — In a suit against the Official Assignee of the estate of 
an insolvent to enforce a mortgage executed by the insolvent, an 
acknowledgment made by the Official Assignee may be relied on as 
saving limitation. The reason is that the estate of the insolvent 
vests in the Official Assignee and he is the “imrty against whom the 
right is claimed in the suit.”^ 

But, in a suit against the debtor after the termination of the 
insolvency, can a previous acknowledgment by the Official Assignee 
be relied on as saving limitation ? In such a case, it is clear that the 
Official Assignee will not bo a party against whom the right is 
claimed.**^ In the undermentioned case'^ it was held by tlie Bombay 
High Court that the Official Assignee was not also an agent of the 
debtor so as to bind him by his acknowledgment in such cases. But, 
in the undermentioned case** decided by the Madras High Court 
where an Official Beceiver filed a petition to the Court asking for 
permission to bring the insolvent’s property to sale and in the course 
of the petition admitted the existence of a mortgage on the property, 
it was held by one of the learned Judges wlio decided the case that in 
the circumstances of the case it must be considered that the Official 
Assignee had acted as the duly authorised agent of the debtor in 
making the admission. 

54. Acknowledgment by one of several co-judgment- 
debtors. — Where a joint decree is passed against several persons, 
an acknowledgment of liability by one of them wdll not siive limita- 
tion as against the others.^ But, such acknowledgment will save 

4. (1915) A I R 1915 Luw Bur 03 (04) ; 29 Bid Gas 27 : 8 Low Bur Rul 159, 

•S’. M. A. Chaff If Firm v. M. L. H. M . /I, Ohcfty Firm. (Power to 
manage would include power to fjive acknowledgment.) 

5. (1937) AIR 1937 Mad 704 (760), Krishnaytja v. Sectharanmi/ifa. 

Note 53 

1. (1918) A I.R 1918 Mad 1122 (1124) ; 38 Bid Gas 109, Faramaaivan Pillai v. 

Aristotle Chakona. (Per Phillips, J.) 

2. (1933) AIR 1933 Bom 91 (91) : 143 Ind Gas 098 : 58 Bom 505, Currimhhai 

Abdulhusain v. Ahniedali Lukmanji. 

3. (1933) AIR 1933 Bom 91 (91) : 148 Ind Gas 698 : 68 Bom 505, Currimhhai 

Abdulhusain v. AJunedaVi Lukmanji^ 

4. (1918) AIR 1918 Mad 1122 (1123, 1124) : 38 Ind Cas 169, Paramaaivan 

Pillai V. Aristotle Ghakona* (Per Oldfield, J.) 

Note 54 

6. (1906) 27 All 676 (679) : 1905 All W N 108 : 2 All L Jour 287, Ashan^uPlah. 

V. Dakkhinidin. 


Section 1#^ 
Notes 
52— Si 


Note 8S 


Note 54- 



Sckotion 19 
Notes 
64—67 

Note 86 


Note 66 


Note 87 


704 Effect OF AOKNowiiEDaMBHT in wbitiko 

limitation as against the judgment-debtor who makes the acknow- 
ledgment.^ 

38. Acknowledgment of liability by administrator. — An 

administrator of the estate of a deceased person derives his title 
solely from the letters of administration. Hence, before such letters 
are granted, he cannot bind the estate by an acknowledgment of 
liability made by him in respect of a debt due by the estate. But, 
where letters of administration are granted to the heir of the 
deceased, an acknowledgment of liability by such heir would be 
binding on him though made before the grant of such letters.^ 

86. Acknowledgment by executor. — An acknowledgment of 
liability by the executor of a will is binding on the estate.^ Unlike 
an administrator who derives his authority solely from the letters of 
administration granted to him, an executor derives his title and 
authority from the will under which he has been appointed executor, 
and so, he represents the estate even before the grant of probate. 
Hence, an acknowledgment of liability by him, though made before 
the grant of probate, will be binding on the estate.^ 

87. Acknowledgment, if may be made by Court. — A state, 
ment in a judgment of Court that certain persons are mortgagees 
cannot be used as an acknowledgment of liability against them.^ 
The reason is that in such cases, the Judge is not an agent authorised 
to give acknowledgments on behalf of the parties. Even where the 
judgment purports to record an admission made by or on behalf of a 
party, the judgment cannot oi.)erate as an acknowledgment of liability 
under this Section, because it is not signed by the party or his agent 
and the Judge cannot be considered as the agent of the party for such 
purpose.^ 

See also Note *50, ariie. 

(1912) 14 Ind Gas 1 (2) (Cal), Nanda Lai Mar war i v. Ilampal Singh. 

(1912) 13 Ind Gas 702 (704) (Oal), Chandra Kmnar v. Ram Din. 

(1917) AIR 1917 Cal 422 (424) : 37 Ind Gas 738, Jogendra Prosad v. 

Asutosh Gosxvami. 

[See also (1908) 1908 Pun L R No, 87 (page 244) : 1908 Pun Re No. 54 : 

1908 Pun W B 40, Bhagxoan S%ngh v. Mokanlal.'] 

2. (1912) 13 Ind Gas 702 (704) (Cal), Chandra Kumar v. Bam Din. 

(1912) 14 Ind Gas 1 (2) (Cal), Nandlal Marivari v. Bampal Singh. 

(1914) AIR 1914 Cal 764 (765) : 22 Ind Gas 709. Ban BeJiari Kapur v. 

Jnanendranath Ghosh, 

Note S5 

. 1. (1930) AIR 1930 Mad 218 (220): 122 Ind Cas 504: 63 Mad 480, Raja Rama 

V. Fahuruddin Sahib. 

Note 56 

1. (1924) AIR 1924 Mad 286 (290) : 77 Ind Cas 740, Official Assignee of 

Madras v. Subramania Ayyar. 

2. (1930) AIR 1930 Mad 218 (219) : 122 Ind Cas 604: 63 Mad 480, Raja Rama 

V. Fahuruddin Sahib. 

Note 67 

1. (1909) 4 Ind Cas 679 (681) (All), Jaigopal Misir v. Skeo Sagar Singh. 

2. (1937) AIR 1937 Mad 760(763), Appaji v. Qavindasami. (Dietingnishing 

AIR 1921 Mad 704.) 
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58« Aoknowled^ment by Court of Wards. — The general power 
of the Court of Wards to manage the estate of the ward includes the 
power to make acknowledgments on behalf of the ward. Hence, 
such acknowledgments will save limitation under this Section.^ 

89. Acknowledgment by one of several oo-heirs, if binds 
others. — See Notes to Section 21, infra. 

60. Acknowledgment on behalf of Hindu joint family.* — 

See Notes to Section 21, mfra, 

61. Acknowledgment by manager of Malabar tarwad. — 

See Notes to Section 21, infra. 

62. Husband and wife — Authority to acknowledge on each 
other's behalf. — A husband is not authorised, as such, to acknow- 
ledge debts due by his wife.^ So also, the wife has no authority, as 
such, to acknowledge the husband s debts.^ 

63. Applicability of Section to applications for execution. — 

The corresponding Sections in the Acts of 1859 and 1871 applied 
only to debts and legacies. Under those Sections there was a 
conflict of decisions as to whether the Sections would apply to 
applications for execution. It was held in some eases tha,t the 
expression "debt” would not include '\i'udgmrnt~deht'' and that 
therefore the provisions as to acknowledgment did not apply to 
execution pjroceedings.^ But, in other decisions it was hedd that 
where the judgment -debtor had admitted his liability, the decree- 
holder would be entitled to a fresh period of limitation.^ 

The scope of the Section was widened in the Act of 1877 by 
making it applicable to all suits or applications in respect of any 
property or right. But, nevertheless, there was still a conflict of 

Note 58 

1. (1894) 17 All 198 (208) : 22 Ind App 31 : 0 8ur 551 (P C), Beti Maharani v. 
Gnllccfor of B I any ah. 

(1910) 6 Ind Oas 407 (408) : 34 Mad 221, Iruuja Itcddi v. Sarraraifudu. 
(1910) AIR 1916 Cal 107 (lOS) : 43 Cal 211 :'34 Ind Gas 205, Bashbehari 
]jal V. A n and Uani. 

(1937) AIR 1937 Oudli 20 (28) : 105 Ind Cas 269 : 12 Luck 531, Sukhnan- 
dan Prasad, v. Ahmad, Ali Khan. 

(1888) 1888 All W N 187 (189), Kamla Kuar v. Bar Sakai. 

Note 62 

1. (1920) AIR 1926 Nag 262 (253) ; 91 Ind Cas 402. liaghoha v. Gopi. 

2, (1933) AIR 1933 Mad 686 (687, 688) : 56 Mad 964 : 146 Ind Cas 49, 

Gomathi Animal v. Avu Animal. 

Note 63 

1. (1867) 7 Suth W R 79 (79), Mt. Luchmun Koon war v. Liichmun Bhukut. 
(1879) 4 Cal 708 (709, 710), Mungol Prashad Dichit Y.ShamaKanio Lahory. 
(1877) 2 Cal 408 (469, 470), Kally Prosonno Bazra v. liecra Lai Mundle. 
(1879) 3 Cal L R 672 (573), Ishana Dabia v. Crija Kant Lahiry. 

(1875) 24 Suth W R 282 (284), Heera Loll Mookerjee v. Dhunput Singh. 

2. (I860) 6 Suth W R Misc 12 (13), Luchmee Narain v. Shudasheo Singh. 
<1866) 5 Suth W R Misc 31 (31). Prosunno Cooviar Boy v. Kashee Kant 

Bhutiacharjee. 


Section 19 
Notes 
88—68 


Note 62 


Note 63 


Lim. 45 



706 


Effect op acknowledgment in writing 


Seotion 19 
Notes 
63 — 84 


Note 64 


decisions as to the applicability of the Section to execution proceed- 
ings. According to the High Courts of Allahabad,® Bombay,^ 
Calcutta,^ the Punjab Chief Court® and the Nagpur Judicial Commis- 
sioner’s Court, ^ the expression “application in respect of a right” 
would include applications for execution and so the Section is 
applicable to such applications. 

But the Madras High Court took a contrary view.® The amend- 
ment of the Section in 1908 by the addition of Explanation III 
gives effect to the former view,® so that the Madras view is no longer 
good law. 

64. Promissory note for pre-existing debt, if can be used as 
acknowledgment of liability in suit on original cause of action. 

— Where a promissory note is executed in lieu of a pre-existing debt 
and such promissory note becomes unenforceable for any reason, 
a suit can be brought on the original cause of action. The reason is 
that in such cases the original right must be deemed as agreed to be 
given up only on condition of the latter arrangement being enforce- 
able.^ Where a suit is brought on the original cause of action, the 
period of limitation commences to run from the date of such cause of 


(1866) G Sufch W R Misc 115 (115), JoUeram Doss v. Shaikh Huruf. 

(1865) 3 Suth W R Mi»c 27 {21)iDigamhure.eDchia v. Sharoda Per shad Boy. 

3. (1896) 18 All 884 (387) : 1896 All W N 101, liingan Lai v. Mansa Ram. 
(1894) 16 All 228 (231) : 1894 All W ISI 55, Muhammad Said, v. Paijag Sahu. 
(1885) 7 All 424 (428) : 1886 All W N 76, Patch Muhammad v. Oopal Das. 
(1883) 5 All 201 (205,206) : 1882 All W N 221, JaukiPrasad v. Ghulam AH. 
(1881) 3 All 247 (249, 250) (F B), liarnhit Rai v. Satg^ir Rax. 

4. (1908) 32 Bom 296 (298) : 10 Bom L R 374, Shrinivas Krishna v. Karhar. 
(1898) 22 Bom 998 (1001), Jeddi Sxihraya v. Ram Rao. 

(1898) 22 Bom 722 (727), Trimbak Baptiji v. Kashinath Vidyadhar. 

(1886) 10 Bom 108 (111), Venkatrav Bapu v. Bijesing Vithalsing. 

5. (1910) 6 Ind Gas 366 (367) (Cal), Mt. Bindcswari Koer v. Axcadh Behai Lai. 
(1904) 8 Gal W N 470 (471, 472), Bhagalnity Gharan v. Ashutosh Ghato- 

padhya. 

(1907) 6 Gal L Jour 141 (142), Brojonath Saha v. Gaya Suxidari Dassya. 
(1906) 3 Gal L Jour 347 (348), Rakhal Chandra Tcxcari v. H emangini Dehi. 
(1896) 23 Cal 874 (387), Norendra Nath Pahari v. Bhupcndra Narain Roy. 
(1883) 9 Cal 730 (732) : 13 Gal L R 91 : 5 Shomo L R 21, Toree Mahotried 
V. Mohamcd Mahood. 

(1882) 8 Gal 716 (718) : 10 Gal L R 613, Ra'm Kumar Kur v. Kaker AH. 

6. (1909) 2 Ind Gas 102 (105) : 1909 Pun Re No. 52, Peachey v, Punjab 

Banking Go. Ltd., Lahore, 

(1885) 1885 Pun Re No. 28, Bhagat Ram v. Chini Ram. 

7. (1909) 1 Ind Gas 240 (242) : 5 Nag B R 8, Vithal v. Gopal Rao. 

8. (1915) AIR 1915 Mad 749 (749) : 26 Ind Gas 368, Akkani7na v. Rangapya. 

(Case under 1877 Act.) 

(1906) 28 Mad 40 (41), Sree7iiva$a Ghariar v. Ponnuszvamy Nadar, 

(1882) 5 Mad 171 (173) (F B), Ha7na v. Venkatesa. 

9. (1926) AIR 1926 Pat 197 (198) ; 791. C. 897, Reshma Kuari v. Ra7neshwar, 
(1914) AIR 1914 Cal 764 (765) : 22 lud Gas 709, Ban Behari Kapur v. 

Jnan'endranaih Ohose, 

Note 64 

1. (1926) AIR 1926 Mad 1148 (1149, 1150) ; 98 Ind Gas 75, Gopala Padayacht^ 
V. Rajagopal Naidu. 
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action. The question arises if the promissory note which has become 
unenforceable can be used as an acknowledgment of liability in such 
suit. The question may be considered under the following heads 
with reference to the cause which has made the promissory note 
unenforceable : 

1. Promissory note inadmissible for want of sufficient stamp. — A 

promissory note which is not sufficiently stamped is inadmis- 
sible in evidence for any purpose under Section 35 of the Stamp 
Act. Hence, such a promissory note cannot be relied on even 
for the purpose of serving as an acknowledgment of liability in 
a suit on the original cause of action.^ But, under Section 36 of 
the Stamp Act, where such promissory note has once been 
admitted in evidence, such admission cannot be questioned in 
appeal or otherwise later on/'* Further, where in addition to the 
promissory note there is some other document executed as part 
of the same arrangement, such as a receipt which is admissible 
in evidence and which contains an admission of liability in 
regard to the original debt, such document can be used as an 
acknowledgment in the suit on the original cause of action 
notwithstanding the inadmissibility of the promissory note.* 
It has also been held that where the document includes not only 
a promissory note but also other matters which amount to an 
acknowledgment of a pre-existing liability, the prohibition 

(1927) A I R 1927 Nag 241 (242) : 104 Incl Gas 470, XJdaram Mivjniram v. 
Jjdx yuan Mar loari. 

[.St’C also (1868) 10 Sath W R 293 (294), Barujal Indigo Coniyany v. 
Kofflas Chtmder Z>a5.s.) 

2. (1938) A I R 1938 Mad 75 (77), Nageswara llao v. Naraijananrurthi. 

(1937) A I 1937 Mad 304 (365) : 169 Ind Gas 692, Uavianatha Ayyar v, 

N arayayiaswami Ayyar, 

(1933) AIR 1933 Lah 240 (240): 141 Ind Gas 509, Jtui) Chand v. Jkli Rant. 

(1937) AIR 1937 Rang 408 (411, 412) : 1937 Kang L R 127, J. N. Ezekiel 
V. M or decal. (Pro-noto invalid under Section 12, Stamp Act — Such 
pro-note cannot bo used as acknowledgment of liability by promisor 
so as to bring within time suit based on original consideration — 
Distinction between collateral purpose and collateral matter stated.) 

(1933) AIR 1933 Nag 391 (391) : 147 Ind Gas 981, Govinda v. Hari Bhaoo. 

(1928) AIR 1928 Oudh 408 (409) : 112 Ind Gas 247, Bishunath Singk v. 
Tshri Dayal. 

(1881) 3 All 581 (584) : 1881 All W N 49 (F B). Kanhaya Lai v. Siowidl. 
(In this case the document was held to be an acknowledgment and 
not a promissory note and hence admissiV)le in evidence.) 

[But see (1927) A I R 1927 Nag 241 (242) : 104 Ind Gas 470, Udaram 
Mayyiirani v. Laxrnan M ar war i. 

(1921) AIR 1921 Pat 317 (318) : 60 Ind Gas 385, Rayn Naraiyi Sahti 
V. Laclmi'i Prasad Sahn. (Case relating to huiidi.)] 

3. (1933) AIR 1933 Lah 240 (240): 141 Ind Gas 569, Byip Chand v. BeM Ram. 

(1934) AIR 1934 All 951 (952) : 153 Ind Gas 561, Randhir Singh v. 

Thaynan Lai. 

(1926) AIR 1926 Mad 1148 (1149) : 98 Ind Gas 75, Gopala Padayachi v. 
Rajagopal Naidu. (Rcvisional Court cannot question decision.) 

4. (1930) AIR 1930 All 368 (369) : 126 Ind Gas 353, Jagan Nath v. Girwar 

Siyigh. 

(1983) AIR 1933 Oudh 80 (81) : 141 Ind Gas 298 : 8 Luck 195, Ram 
Chauhe v. I^heo Narahh Tewari, 
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contained in Section 36 of the Stamp Act does not apply to the 
matters other than the promissory note and hence, notwith- 
standing the inadmissibility of the document to prove the 
promissory note, it can be used to prove the acknowledgment 
of liability contained in it.^ 

2. Promissory note failing as contravening Section 26 of the Paper 
Currency Act. — Where a promissory note is made payable to 
bearer and as such is unenforceable under Section 26 of the 
Paper Currency Act, the promissory note can bo used as an 
acknowledgment of liability in a suit on the original cause of 
action where such promissory note has been executed in lieu of 
a prior debt.® 

Z. Promissory note unenforceahle under Section 28 of Legal 
Practitioners Act. — Where a promissory note is incapable of 
being sued on under Section 28 of the Legal Practitioners Act, 
it can nevertheless be used as an acknowledgment of liability in 
a suit on the original cause of action.^ 

The giving of a promissory not© for an old debt need not neces- 
sarily mean that the old debt is intended to be given up and replaced 
by the new obligation. The intention of the parties may simply be 
that the promissory note should serve as an acknowledgment of 
liability for the old debt so as to extend the period of limitation for 
a suit for such deV)t. In such cases, clearly, the promissory note can 
be used as an acknowledgment under this Section, in a suit on the 
old debt.® 

See also Note 29, ante. 

68. Admission of liability by person in adverse possession. — 

An admission by a person who is in possession of property adversely 
-against another, that he is liable to return the property to the latter, 


(1937) AIK 1937 Oudh 387 (389) : 108 Ind Cas 927, Amhilia Singh v. 
Jagden Upadhaya. 

(1931) AIR 1931 All 560 (501) : 134 Ind Gas 254, Salig Ram v. Rad hay 
Shiam. (FiUdorsemont on prior note admitting liability, as well as 
new note — New note inadmissible in evidence — Endorsement on prior 
note can be. used as acknowledgment of liability in suit on prior note.) 
[See aUo (1929) AIR 1929 All 9B0 (981, 983) : 52 All 169 : 121 Ind 
Cas 108, Govind Sirigh v. Bijay Bahadur. (In this case the 
receipt is treated as itself constituting a new cause of action.)] 

6. (1933) AIR 1933 Mad 251 (252) : 141 Ind Gas 169, Vancheswara Sastri v. 
Narayana Ayyar, 

(1930) AIR 1930 Mad 485 (486) : 124 Ind Gas 53, Rakkappf^n Anihalam v. 
Suppiah A mhalam. 

6. (1926) AIR 1926 Mad 452 (453) : 92 Ind Cas 626, Kesamramayya v. 

V enkaiaratnam. 

(1922) AIR 1922 Mad 181 (183) : 45 Mad 778 : 69 Ind Gas 939, Natarajulu 
Naickcr v. Suhramanian Ghettiar. 

(1918) AIR 1918 Mad 634 (635) : 42 Ind Cas 706, Nachiniuthu Ghetiy v. 
Andiappa Pillai. 

7. (1915) A I R 1915 Mad 688 (689): 27 Ind Cas 116, Natesa Mooppan v. 

Ramaohandra Iyer, 

8. (1928) AIR 1928 Sind 17 (20) : 22 Sind L R 222 : 106 Ind Cas 766, Punjab 

Nationnl Bank Ltd. v. Mulji Murarji. 
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will not interrupt the continuity of the adverse possession. But, if Section 19 
such admission is in writing and signed by the person in adverse Notes 
possession, it will serve to furnish a fresh period of limitation as an 65“66 
acknowledgment of liability linder this Section.^ As to what would 
constitute such an admission, see the undermentioned cases.^ 

66, Acknowledgment contained in letter marked “without Note 66 
prejudice/* Section 23 of the Evidence Act provides as follows : — 

In civil cases no admission is relevant, if it is made either 
upon an express condition that evidence of it is not to be given, 
or under circumstances from which the Court can infer that 
the parties agreed together that evidence of it should not be 
given.” 

In view of the above provision, the question arises whether an 
acknowledgment of liability contained in a letter marked “without 
prejudice” is admissible in evidence. In Madhavrav v. Gulabbhai,^ 
the above question arose in connection with a post card written 
by a debtor to his creditor and marked “without prejudice.” The 
question was loft open by Earran, C. J. Candy, J. who sat with him 
observed as follows : — 

“l doubt whether the postcard was inadmissible in evidence. 

To exclude it from evidence it would be necessary to hold that 
the words 'without prejudice’ amounted to an express condition 
that the card should not be used in evidence against the writer. 

In England, apparently, the card would have been admissible. 

The remarks of Vaughan Williams, J., in In re Daintrcy Ex 
parte which the Subordinate Judge in the Court of first 

Note 65 

1. (1933) AIR 1933 Cal 411 (416) : CO Cal 404 : 144 Ind Cas 177, Nutbihari 

Das V. Bisliweslivmri' Dchec. 

(1897) 1 Cal W N 669 (572), Jagaba?icihu BhattacJiarjee v. flari Mohan 
Jloif. (Acknowledgment ol liability by person in adverse possession 
gives fresh start of limitation.) 

(1900) 2 Bom L R 407 (409), Sitaram Jiaghnnath v. Naro Gm)ind, 

(1925) AIR 1925 Cal 193 (193) : 84 Ind Cas 657, Golam Nazar v. Abbas 
Molla, 

(1929) AIR 1929 Pat 117 (121) : 8 Pat 549 : 115 Ind Gas 699, Bagcswari 
Char an Singh v. Jagarnath KuarL 

2. (1914) A I R 1914 Cal 795 (797) : 22 Ind Cas 650, (Juru Charan Saha 

V. Surendra Krishna Hoy. (Where a person admits that land of 
which he is in possession at the time is the property of another, he 
admits that he is liable to restore it to that other.) 

(1900) 2 Bom L R 407 (409), Sitaram Eaghunath v. Naro Gorind. (Suit 
for possession — Offer by defendant to purchase the land from the 
plaintiff does not amount to an admission of title.) 

(1924) 79 Ind Cas 279 (280) (Lah), Balmokand v. Wazir Chand. (Co- 
sharers — Adverse possession by one — Post card by the adverse possessor 
in which plaintiff was called upon to pay his share of the moneys 
expended on repairs or surrender his interest in the house amounted to 
an acknowledgment of the plaintiff’s title.) 

Note 66 

1. (1899) 23 Bom 177 (179, 180). 

2. (1893) L R 2 Q B 116 (119, 120) : 41 W R (Eng) 590 : 62 L J Q B 611 : 5 R 

414 : 69 L T 257 : 10 Morrell 158. 
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instance quoted are not, as the Subordinate Judge supposes, 
mere obiter dicta. They state the fact that the rule which 
excludes documents marked without prejudice has no application 
unless some person is in dispute or negotiation with another, 
and terms are offered for the settlement of the dispute or 
negotiation.” 

The above decision may also be consulted for an interpretation 
of the words “w'ithout prejudice” occurring in a document, asstiming 
that such document is admissible in evidence. 

In the undermentioned case,^ the late Nagpur Judicial Commis- 
sioner’s Court held that a suggestion made “without prejudice” that 
the matter might be settled could not operate to extend limitation. 
The decision, however, seems to proceed on the ground that the 
words used do not mean an admission of liability, rather than on the 
ground of the inadmissibility in evidence, of the statement. 

67, Material alteration of document containing acknow- 
ledgment. — It is a general principle of law that a material alteration 
of a document by a party to it, after its execution without the 
consent of the other party, renders it void. But this principle only 
applies to a document which is the foundation of the plaintiff’s claim. 
The principle does not apply to a written acknowledgment which is 
intended only to serve as evidence and to save the bar of limitation 
and not to give a right of action. Hence, notwithstanding a material 
alteration in a document containing an acknowledgment of liability 
after it is given, the document can he relied on as saving limitation 
under this Section,^ 

68. Acknowledgment contained in document thirty years 

old. Under Section 90 of the Evidence Act, documents which are 
thirty years old and which are produced from proj^er custody may 
be presumed to have been signed, executed or attested by the persons 
by whom they purport to be signed, executed or attested. This 
presumption applies also to documents w'hich contain an acknow- 
ledgment of liability.^ Where the signature of the executant of the 
document purports to have been written by another person under the 
former s authority, the .presumption of execution under Section 90 

8. {1920} A I R 1926 Nag 57 (59) : 90 Ind Cas 135, G, I. P. Railwafi Company 
V. liadhakisan Jaikiiian. 

Note 67 

1. (1880) 5 Cal 215 (217) : 4 Cal L R .361 : 4 Ind Juv 625, Nundu Kishore Lai 
V. Mt. Jiamsonkhe Koocr, (Material alteration of date of document.) 
(1901) 25 Bom 616 (622, 6*23) ; 3 Bom L R 213, Atmaram v. Umedrafn. 

(1905) 9 Oal W N 695 (696), JTarendra hal Roy Chowdhry v. Uma Charan 
Ghosh. 

[See also (1906) 33 Cal 812 (819) : 3 Cal L Jour 363 : 10 Cal W N 
788, Gour Chandra Das v. Prasanna Kumar Chanda.] 

Note 68 

1. (1919) AIR 1919 Pat 244 (246) ; 49 Ind Gas 868, Jag&rnath Glr v. Rajman 
Gir. 

(1901) 1901 Pun Re No. 59, Anis^uCRehman Khan v. Beni Ram[ 
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ivill include the presumption that the person affixing the signature of 
the executant had his authority to do so.^ The presumption applies 
not only where the original is produced but also where a copy is 
produced as secondary evidence.^ But it applies only to handwriting, 
execution and attestation. So, where a document more than thirty 
years old purports to be signed by an agent on behalf of a principal, 
no presumption arises as to the agent’s authority, which must be 
proved.^ 

69. Acknowledgment under circumstances that would 
Yitiate contract. — In Dharma VUhal v. Govind Sadvalkari^ 
West, J., of the Bombay High Court observed as follows : — 

The intention of the law is manifestly to make an admission 
in writing of an existing jural relation of the kind specified 
equivalent for the purposes of limitation to a new contract ; but, 
for this purpose, the consciousness and intention must be as 
clear as they would be in a contract itself ” 

Thus it is clear that although an acknowledgment under this 
Section is distinct from a contract, yet, the acknowledgment, quite 
as much as a contract, must be the volmitary act of a person who is 
fully conscious of what he is about. An acknowledgment obtained 
by threat or intimidation cannot be used under this Section.^ An 
acknowledgment by a minor will not be available against him.‘* 

See also the undermentioned case.'*' 

70. Acknowledgment made in official confidence. — Where a 
person applies to the Collector setting forth the state of his financial 
position and requesting that his estate must bo taken over by the 
Court of Wards, the communication is one made in official confidence 
within the meaning of Section 124 of the Evidence Act and hence, 
its production cannot be compelled by the Court for proving an 
acknowledgment of liability by the person who made the application.^ 

2. (1933) AIR 1933 All 99 (99) ; 142 Ind Cas 784, Md. Uafi v. Kripa Uamji, 

3. (1929) A I R 1929 Ouclh 483 (480) : 5 Luck 424 : 121 Ind Cas 273, Brij 

Kishor{^ v. Beni Pershad. 

4. (1678) 3 Cal 557 (559), Uhilach Uai v. DaUial Bai. 

(1881) 6 Cal 209 (212), V ggr aidant Chowdhr jf v. Hnrt'o Ohunder Sfiickdar, 

Note 69 

1. (1884) 8 Bom 99 (102) : 8 Ind Jur 201. 

[SV'c also (1893) 10 Mad 220 (227, 228) : 3 Mad L Jour 35, Venkata 
V. Parthasaradhi. (Per Wilkinson, J.)] 

(1921) AIR 1921 Lah 362 (303): 59 Ind Gas 781, Bis Ham v. Kevml Ram, 

(1878) 1873 Pun Re No. 62, llamilton ct Co, v. Skowers. (Threat to put the 
matter into Court and apply for arrest before judgment.) 

3. (1901) 1901 Pun Re No. 59, Anis-uVliehman Khan v. Beni Bam, 

4. (1933) AIR 1933 All 175 (176) : 144 Ind Cas 1005, Mani Bam v. Badri Das 

Behari Lai, (Where an acknowledgment is proved to have been made 
by inadvertence or mistake, it cannot be treated as implying a promise 
to pay even though it may be ostensibly unconditional.) 

Note 70 

1. (1922) AIR 1922 All 37 (41) : 44 All 360 : GG Ind Cas 171, Collector of 
Jaunpur v. Jamna Prasad. 
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Note 70 
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Note 72 


Note 73 


71. Mortgage invalid under tenancy laws, if can operate as 
acknowledgment of liability. — Where a mortgage was executed 
in lieu of certain old debts but was invalid under the Oudh tenancy 
law, it was held that it could be used as an acknowledgment of 
liability in a suit on the original cause of action.^ 

72. Offer of Collector under Section 16 of Bombay Court 
of Wards Act, if acknowledgment. — Although an offer made by 
the Collector under Section 16 of the Bombay Court of Wards Act, 1 
of 1905, cannot be proved in a suit by the claimant, for the purpose 
of dispensing with proof of the claim, yet, such offer can be used as 
an acknowledgment of liability so as to save limitation.^ 

73. Agreement to extend time for performance of con- 
tract. Under Section 63 of the Contract Act, the promisee under 
a contract may extend the time for the performance of the promise. 
Where time is so extended, limitation for a suit on the contract will 
only run from the date to which the time has been extended,^ 


Note 74 Stamp. — An acknowledgment of liability under this Section 

need not be stamped in every case.^**' But, if it is an acknowledg- 
ment of a debt and otherwise falls within the provisions of Article 1, 
Schedule I of the Stamp Act, it is liable to a stamp duty of one 
anna. If it is not duly stamped, it cannot be relied on for any pur. 
pose including that of saving limitation under the Section.^ Where, 

Note 71 

1. (1925) AIR 1925 Oudh 401 (402) ; 89 Ind Gas 175, Umrao v. Narain. 

Note 72 

1. (1920) AIR 1920 Bom 137 (138) : 58 Ind Gas 319 : 44 Bom 871, Shivaji- 
rao Naraymi Hao Thorat v. llari ISaraycm Taijre. 

Note 73 

1, (1902) 4 Bom L R 50 (51, 5*2), Shrinwas v. Maghunath. 

(1902) 12 Mad L Jour 351 (353), Sugappa v. G ovindappa. 

Note 74 

la. (1938) AIR 1938 Nag 51 (51) : 172 Ind Gas 880, Tilakchand v. Ram Kisan, 
1. (1897) 21 Bom 201 (204) : Ghitty’s S G C R 482 (P B), Mulji Lalla v. 
Lingu Makaji, (Overruling 18 Bom 614.) 

(1919) AIR 1919 Nag 141 (142) ; 50 Ind Gas 781, Sitaram v. Thakur Das. 
(1923) A I R 1923 All 297 (297) : 45 All 374 : 71 Ind Gas 1027, Ram Das v. 
Inayatulia. 

(1934) AIR 1934 Nag 273 (274) ; 153 lud Oas 255 : 31 Nag L R 105, Bam 

Chandra Bachharaj v. Muka (hijan, 

(1921) AIR 1921 Pat 292 (292), Rakhal Chandra Chakraverty v. Ram 
Chandra Mar wary. 

[See also (1928) AIR 1928 All 666 (667) : 116 Ind Gas 423, AH 
Moha?nmed v. Jagannath Prasad. (Acknowledgment execu- 
ted in Native State — Omission to pay stamp duty within the 
prescribed period of three months— Admissibility of acknowledg- 
ment — Acknowledgment not admissible.)] 

See the following cases for instances of the applicability of Article 1 of 
Stamp Act : 

(1924) AIR 1924 Mad 352 (353, 354) : 46 Mad 948 : 74 Ind Gas 1029, 
Surjimull Murlidhar v. Ananta Dal, (Acknowledgment not for 
purpose of supplying evidence of debt— Article 1 not applicable.) 
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however, an acknowledgment has once been admitted in evidence, 
although it is not duly stamped, its admissibility cannot be ques- 
tioned subsequently, under Section 36 of the Stamp Act.^ 

The inadmissibility of the acknowledgment of a debt for want of 
stamp does not, however, preclude the debt acknowledged from being 
proved by parol evidence.^ 

75. Registration. A document whereby a person acknow- 
ledges his liability in respect of a right to or in immovable property 
of the value of Ks. 100 or more is not a document which purports to 
"‘declare” any right, title or interest in such immovable property 
within the meaning of Section 17 of the Registration Act, and hence 
is not compulsorily registrable under that Section. The reason is 
that an acknowledgment of liability merely constitutes a statement 
of an existing fact while the expression “declare” in Section 17 of the 
Registration Act indicates something more than a mere statement of 
an existing fact and implies a declaration of will to cause a change 
of legal relationship in respect of the property concerned.^ 

Where an acknowledgment of liability is contained in a document 
which is compulsorily registrable but which is not registered, 
although the document is not admissible in evidence for the purpose 

(1908) 30 Cal G87 (G88), Anihica Dat v. Nityanatid S’myh. (Do.) 

(1892) 15 All 56 (58) : 1892 All W N 234, IHshambar NatiL v. Nand 
Kishore. (Do.) 

(1926) 92 Ind Cas 1046 (1046) (Mad), Itci?nasivarni Ayyamjar v. Ilafjhava 
Aiyangar. (Do.) 

(1936) A i Ji 1936 Mad 939 (939) : 166 Ind Cas 750, Suhharoyadu v. 
Narasiniha Jirddi. (Acknowledgmeut of correebnoss of account 
docs nob require etamp.) 

(1912) 15 Ind Cas 279 (280) : 89 Cal 789, J. C, Galstaun v. Hutchinson, 
[Held, that the documonb in question does not come within Art. 1 
of the Stamp Act.) 

2. (1935) A I K 1935 Rang 160 (160) ; 13 Rang 322 : 150 Ind Cas 689, V ellay. 

apya v. So'tnasuoidarani. 

(1925) AIR 1925 Mad 1215 (1215, 1216) : 91 Ind Cas 494, Nagappa OkeUy 
V. V, A, A, It. Firm. 

(1915) AIR 1915 Cal 280 (281) : 22 Ind Cas 858, Sttarani v. Bam Prasad 
Bam. 

3. (1882) 8 Cal 282 (284) : 6 Ind Jur 415, Binga Ham v. Rajmohun Boy. (Suit 

for price of goods sold and dolivered— Written admission of the defen- 
dant that the goods had been supplied to him — Inadmissibility for 
want of stamp— Oral evidence to prove delivery of goods sold and 
their value admissible.) 

(1923) AIR 1923 Lah 301 (301): 74 Ind Cas 939 (939), Tikkan Bam v. Lai, 

Note 75 

1. (1932) AIR 1932 P C 55 (56, 57) : 59 Ind App 130 : 11 Pat 272 : 136 Ind 
Cas 798, Bageshwari Char an Singh v. Jagarnatk Kuari. 

(1932) AIR 1932 Lah 154 (157) : 136 Ind Cas 14, Radha Kishen Stngh v, 
Hukam Chand, 

(1932) AIR 1932 Lah 592 (694): 140 Ind Gas 387, Karam Singh v. 
Mt, Maya Wanti, 

(1881) 5 Bom 232 (286), Sakharam Krishnaji v, Madan Krishnaji, 

[See also (1923) AIR 1923 Mad 621 (622) : 72 Ind Cas 456, Manga* 

nayaki Animal Y. Virupakshee Ban Naidu.] 

[But see (1881) 4 Bom 690 (693), Faki v. Khotu.l 
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Note 76 


Onus of proving that acknoioledgmmt was made before expiry 
of limitation. — There is a conflict of decisions on the question as 
to whether the burden of proving that an acknowledgment under 
this Section was made before the expiry of the period of limitation 
is on the plaintiff, or whether the onus is on the defendant to prove 
that the acknowledgment was made after the exjury of the period 
of limitation. One view is that the onus is on the defendant to show 
that the acknowledgment was made after the expiry of the period of 
limitation.^ This view is based on the fact that an acknowledgment 
which is sufficient for the purposes of this Section necessarily implies 
the admission of a subsi.sting liability. In other words, an acknow- 
ledgment under this Section implies in itself an admission that at the 
time when it is made the liability admitted is not barred by limita- 
tion. Hence, the burden of proving that the fact admitted is not 
true is on the party making the admission, viz. the defendant. The 

2. (1881) 3 All 523 (520) : 1881 All W N 19, Khushalo v. Behari Lai. 

(1899) 26 Cal 334 (336), Mugnirani v. Gurmulch Boy. 

<1880) 5 Cal 215 (217) : 4 Cal L R 361 : 4 Ind Jur 625, Ntindo Kishore Ball 
V. Mt. Banisookhe Koot>r, 

<1936) AIR 1936 Lah 276 (277) : 162 Ind Cas 306, Shantilal v. Lyallpur 
Bank Ltd. 

(1932) AIR 1932 Lah 592 (594) : 140 Ind Cas 387, Karam Singh v. 
Mt. Maya Wanti. 

(1932) AIR 1932 Lah 400 (400) : 137 Ind Cas 155, Baru Mai v. Daiilat 
Ham. 

(1932) AIR 1932 Lah 154 (156) : 136 Ind Cas 14, Badha Kimen Singh v. 
Hukamchand. 

(1930) AIR 1930 Lah 9S5 (989) : 12 Lah 239 : 129 Ind Cas 281, Bavindar 
Singh v. Ml. Lachkmi Devi. 

(1880) 1880 Pun Ro No. 88, Sayad Muhammad Khan v, Jaisukh. 

[See also (1881) 1881 Pun Ra No. 17, G/tuhar v, }FaHra.] 

Note 76 

la.(1922) AIR 1922 All 37 (41) : 66 Ind Cas 171 : 44 All 360, Collector of 
Jaunpur v. Jamna Prasad. 

1. (1904) 26 All 313 (316) : 1904 All W N 38 : 1 All L Jour 1, Dip Singh v. 
Girand Singh. 

(1929) AIR 1929 All 209 (210) : 115 Ind Gas 451, Mihi Lai v. Soni Ecvtn. 
(1930) AIR 1930 Mad 66 (66) : 124 Ind Cas 301, Ahamad Uaji v. Mayan, 
(1920) AIR 1920 All 92 (94) : 42 All 575 : 66 Ind Cas 986 (F B), Anup 
Singh v. Fateh Chand, (Per Banerji, J.) 


of proving the transaction w^hich it is designed to effect, yet, it is 
admissible for proving the acknowledgment of liability contained 
in it.* 

78. Onus of proof. — The onus of proving that a suit is saved 
from the bar of limitation on account of an acknowledgment of liabi- 
lity is on the plaintiff. The reason is that the onus of proving that 
a suit is within time is on the plaintiff and consequently, the onus of 
proving that a suit which is on the face of it barred by limitation is 
saved from such bar on account of some exception to the statute, 
is also on the plaintiff. (See Note 38 to Section 3.) The plaintiff must 
give cogent proof of his allegations in order to sustain the plea of 
acknowledgment raised by him.^^ 
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other view is that the burden of proving that the acknowledgment 
was made before the expiry of the period of limitation is on the 
plaintiff.^ This view seems to be based on the fact that an acknow. 
lodgment of liability under this Section does not necessarily imply an 
admission that the liability is not barred by limitation? inasmuch 
as the question of limitation may not be present to the mind of the 
person making the admission at all. But, even according to this 
view, there may be peculiar circumstances in any case wdiich neces- 
sitate the placing of the onus of proof on the defendant to show that 
the acknowledgment was made after the period of limitation.* 

77. Pleading. — Under Order 7 Rule 6 of the Civil Procedure 
Code, where the plaint is prima facie barred by limitation, it must 
state the ground on which exemption from the bar is claimed. 
Accordingly, where on the face of the plaint a suit is barred by 
limitation, but an acknowledgment of liability is relied on to save 
the suit from the bar of limitation, the fact that such acknowledg- 
ment is relied on must be stated in the plaint.^ But, this rule only 

2. (1932) AIR 1932 All 555 (557) : 137 Irid Gas 193, Makkhan Lai v. 

Mt. Sardar Kumoar, 

(1932) AIR 1932 All 461 (464) : 54 All 506 : 140 Ind Gas 783, Crirdhari Lai 
V. Firm Bishnu Ohand. 

(1932) AIR 1932 All 199 (207) : 53 All 963 : 137 Ind Gas 243, Abdul Uafiq 
V. Bhajan. 

(1929) AIR 1929 All 209 (210) : 115 Ind Gas 451, Mihi Lai v. S<mi Bam. 

(1926) AIR 1926 All 155 (156) : 89 Ind Gas 402, Rcoti Ham v. Lachman 
Prasad. 

(1920) AIR 1920 All 92 (94) : 42 All 575 : 56 Ind Gas 986 (F B), Anuy 
Singh v. Fateh Gkand. 

(1899) 1 Bom L R 2 (4), Ghotiram Lai Ghand v. Bhau. 

(1935) AIR 1935 Lah 615 (516) : 155 Ind Gas 676, Sher Mohammad v. 
Kararnchand. 

(1934) AIR 1934 Lah 121 (122) : 154 Ind Gas 773, Gian Ghand v. Shur 
Mahomed. 

(1930) AIR 1930 Lah 985 (990) : 129 Ind Gas 281 : 12 Lah 239, Davindar 
Shigh V. Mf. Lachhnii Deri. 

3. (1932) AIR 1932 All 555 (557) : 137 Ind Gas 193, Makkhan Lai v. 

MJ. Sardar Kumoar. 

(1929) AIR 1929 All 209 (210) : 115 Ind Gas 451, Mihi Lai v. Soni Ram, 

(3935) AIR 1935 Lah 515 (516) : 155 Ind Gas 576, Sher Mohammed v. 
Karam Ghand. 

[See also (1904) 1 Bom L R 2 (4). Ghotiram v. Bhan, (The factum 
of an acknowledgment cannot of itself be held to conclusively 
prove that it was made within the period of limitation.)] 

4. (1919) AIR 1919 All 227 (228) ; 51 Ind Gas 283, Kamla Devi v. (lurdayal. 

(1916) AIR 1916 All 201 (205) : 38 All 540 : 36 Ind Gas 452, KJnah Ram 

V. TaiJc Ram. 

Note 77 

1. (1937) AIR 1937 Mad 826 (828), Madappayya v. Mahabala Rao. (General 
principle is that plaintiff must show in his plaint how his suit is in 
time.) 

(1919) AIR 1919 Mad 332 (333) : 52 Ind Gas 243, Marudai MiUhirian v. 
Ghinnakannu Muthirian. 

(1922) AIR 1922 Lah 39 (40) : 3 Lah 233 : 69 Ind Gas 419, Uttam Ghand 
V. Mt. Thakar Devi. 

(1928) AIR 1928 Sind 17 (20) : 105 Ind Gas 765 : 22 Sind L R 222, Punjab 
National Bank Ltd. v. Mulji Morarji Sundarji, 


Section 19 
Notes 
76—77 


Note 77 
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Note 78 


applies where the suit is barred on the face of the plaint. The rule 
does not apply where the presumption of the bar of limitation does 
not arise on the face of the plaint.^ 

A plaint can, in the discretion of the Court, be allowed to be 
arnended by the inclusion of an allegation of acknowledgment of 
liability.^ 

Where a plaint complies with the requirements of Order 7 Buie 6 
by stating the ground on which exemption from the bar of limitation 
is claimed, it has been held that the plaintiff can rely, at the hearing, 
on a different ground of exemption.^ 

Where a plaint contains a definite allegation of acknowledgment 
of liability as saving limitation, the allegation will be deemed as 
admitted by the defendant if it is not specifically denied in the 
written statement. The mere plea that the suit is barred by limita. 
tion will not be suflicient to constitute a specific denial of the allega- 
tion in the plaint for this purpose.^ 

78. Acknowledgment, whether question of law or fact. — 

See the Authors’ Commentary on the Civil Procedure Code, Section 
100 Note 29, and the undermentioned case.^ 


(1933) AIR 1933 Lah 491 (492) : 145 Ind Gas 343, MU Umri v. Kalu, 

[See also (1886) 10 Bom 461 (467) : 13 Ind App 66 : 4 Sar 719 : 10 
Ind Jur 310 (P C), Uari liavji CkiyluJikar v. Shapurji 
Horinasji Shef.Ji 

2. (1919) AIR 1919 All 227 (228) : 51 Ind Cas 283, Kamala Devi v. Our 

DayaU 

(1919) AIK 1919 Ijiih 20 (21) : 1 Lah 89 ; 51 Ind Cas 956, Khandu Lai v. 

Faml. 

(1920) A I B 1920 Oudh 230 (237) : 23 Ondh Cas 170 : 00 Ind Cas 189, Jage- 

shar Singh v. Bir Jiam. 

(1922) A 1 E 1922 Oudh 135 (137) : 25 Oudh Cas 89 ; 68 Ind Cas 196, Ram 
Autar V, Beni Sin.i/h. 

[See also (1934) AIK 1934 Lah 753 (756) : 153 Ind Cas 819, Secret 
iartf of State v. Akhar Shah. (Obviously incorrect statement 
as to date of cause of action cannot be used to evade provision 
of Order 7 Kiilo 6.)] 

3. (1935) AIK 1935 Mad 158 (160) : 154 Ind Cas 707, Muthammal v. Guru- 

sami Nayakkan. 

(1934) AIR 1934 Lah 763 (756) : 153 Ind Cas 819, Secretary of State v. 
Akhar shah. (Plea not allowed to b(3 taken up at late stage.) 

4. (1922) AIR 1922 Lah 230 (232) : 2 Lah 13 : 60 Ind Cas 772, Parmeshari 

Das V. Fakir ia. 

(1922) AIR 1922 Lah 39 (40) : 3 Lah 233 : 09 Ind Cas 419, Uttam Gkand 

V, Mt, Thakar Devi. 

(1937) AIR 1937 Oudh 391 (392) : 168 Ind Cas 799, Satgur Nath v, 
Brahma Dat. 

[But see (1924) AIR 1924 Pat 806 (806) : 78 Ind Cas 919, Ghkater 
Dhari Mahto v. Nasih Singh. 

(1914) AIR 1914 Lah 337 (338) : 1914 Pun Re No. 83 : 26 Ind Gas 
441, Govinda Mai v. Santa.'} 

6, (1916) AIR 1916 Pat 39 (41): 38 Ind Cas 85 : 2 Pat L Jour 24, Balukchand 
V. Nathtinni Singh. (But petition for leave to execute a decree is 
not a pleading and hence this rule does not apply to such petition.) 

Note 78 

1. (1933) AIR 1933 Lah 33 (33) ; 140 Ind Cas 177, Balia Bam v. Bhanamal. 

(Question whether person’s intention is to acknowledge liability is one 
of fact.) 
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behalf, 


20.* (^) Where interest on a debt or legacjr is, 
before the expiration of the prescribed 
period, paid as such by the person 
liable to pay the debt or legacy, or by 
his agent duly authorized in this 


Effect of pay- 
ment of interest as 
such or of part pay- 
ment of principal. 


or where part of the principal of a debt is, before 
the expiration of the jirescribed period, paid by the 
debtor or by his agent duly authorized in this behalf, 
a fresh period of limitation shall be computed 
from the time when the payment was made : 

t [Provided that, save in the case of a payment of 
interest made before the 1st day of January, 1928, 
an acknowledgment of the payment appears in the 
handwriting of, or in a writing signed by, the person 
making the payment.] 


^ Act of 1877 — Section 20. 

20. When interest on a debt or legacy is, before the expiration of the 

prescribed period, paid as such by the person liable to pay 
of payment authorized in 

of ^merest a, such. behalf, 

Effect of part- or when a part of the principal of a debt is, before 

payment of priju the expiration of the prescribed period, paid by the debtor 
cipal. or by his agent duly authorized in this behalf, 

a now period of limitation, according to the nature of the original liability, 
shall be computed from the time when the payment was made : 

Provided that, in the case of part-payment of the principal of a debt, 
the fact of the payment appears in the handwriting of the person making the 
same. 

Where mortgaged land is in the possession of the 
Effect of receipt mortgagee, the receipt of the produce of such land shall 
of produce of mart- be deemed to be a x^iyment for the purpose of this 
gaged land. section. 

Act of 1871 — Section 21. 

21. When interest on a debt or legacy is, before the expiration of the 

prescribed period, paid as such by the person liable to pay 
Effect of payment legacy, or by his agent generally or specially 

of interest as such, ^^thorisied in this behalf, 

or when part of the principal of a debt is, before the 
Effect of part- expiration of the prescribed period, paid by the debtor or 
payment of prin- by his agent generally or specially authorized in this 
cipaL behalf, 

a new period of limitation, according to the nature of the original 
liability, shall be computed from the time when the payment was made : 

Provided that, in the case of part-payment of principal, the debt has 
arisen from a contract in writing, and the fact of the payment appears in the 
handwriting of the person making the same, on the instrument, or in his own 
books, or in the books of the creditor. 

Act of 1859 

No corresponding provision, 

t This proviso was substituted by S. 2 of the Indian Limitation (Amendment) 
Act, 1927 (1 of 1927). 


Seotion 
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(2) Where mortgaged land is in the possession of 


Effect of receipt 
of produce of mort- 
gaged land. 


the mortgagee, the receipt of the rent 
or produce of such land shall be deem- 
ed to be a payment for the purpose of 


sub-section (1). 


Explanation . — Debt includes money payable under 
a decree or order of Court. 


S ynopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. Distinction between Section 19 and Section 20. 

4. Section restricted to debts and legacies. 

5. Distinction between effect of paying interest and effect 

of paying principal. 

6. Intention, how ascertained. 

7. Interest includes part of interest due. 

8. Payment expressed to be paid for principal and 

interest generally. 

9. Payment “without prejudice.” 

10. “Before the expiration of the prescribed period.” 

11. “Paid,” meaning of. 

12. Money need not belong to the person paying. 

13. Who must make the payment — General. 

14. Person liable to pay the debt or legacy. 

18. Principal and surety. 

16. Payment by one of several joint debtors. 

17. Payment by one of several Muhammadan oo-heirs. 

18. “Agent duly authorised in this behalf.” 

19. Payment by Court. 

20. Payment by husband or wife. 

21. Payment by pleader. 

22. Payment by receiver. 

23. “Fresh period” — Computation of. 

24. Proviso — “Appears in the handwriting of, or in a 

writing signed by.” 

25. Payment and writing need not be simultaneous. 

26. Signature must have reference to fact of payment. 

27. Proviso — “Person making the payment.” 

28. Sub.eection 2 — Mortgagee in possession. 
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189. Explanation. 

30. Decree debt — Payment — Certifloation. 

31. Nature of liability affected bs^ payment. 

32. Question, what a sum of money is paid for, is one of fact. 

33. Second appeal. 

34. Unregistered endorsement of payment. 

36. Burden of proof. 

36. Article 76 and this Section. 

37. Distinction between Sections 19 and 20 and Article 183. 


Other Topics 

Addition of interest to principal — Whether payment : Sec Note 11, Pts. 16 to 17 
Adjustment of accounts ... ... See Note 11, Pts. 18 to 21 

Authority to pay includes authority to endorse ... See Note 18, Pt. 17 

Court — Whether can be agent of party ... See Note 18, Pt. 19; Note 87 F-N (3) 
“Decree” includes preliminary decree for sale ... See Note 29, Pt. 4 

Formal or express authorisation not necessary ... See Note 18, Pt. 2 

Illiterate person touching pen ... ... See Note 24, Pts. 8 to 10 

Mark of illiterate person ... ... ... See Note 44, Pts. 4, 7 

Only payment and not appropriation to be in writing : See Note 24, Pt. 14 

Part payment and endorsement by judgment-debtor on decree: See Note 24, Pt. ISa 
Payment and not acknowledgment to be within time ... Sec Note 25 

Payment by cheque — Whether payment ... See Note 11, Pts. 10 to 12 


Payment by labour 
Payment in kind ... 

Payment under compulsion of Court 
Period under S. 48, C. P. 0. — Not “prescribed period” 

Recovery by levying execution 
Section applies to all debts, secured or unsecured 
Writing in money order coupon or signing of cheque sullicieiit ... See Note 24, 

Pts. 11, 12 and F-N (3) 


See Note 11, Pt. 14 
See Note 11, Pts. 8, 9 
See Note 11, Pt, 7 
Sec Note 10, Pt. 1 
See Note 11, Pt. 6 
See Note 4, Pts. 4, 5 


1. Legislative changes. 

1, There was no Section corresponding to this Section in the Act 
of 1859 and a part payment of a debt did not operate to 
extend time.^ By the rules promulgated under Circular Order 
104 of 1860 (which were modifications of the Punjab Code) 
which were in force in certain provinces to which the Act of 
1859 did not apply, it was however provided that a fresh 
period of limitation would be available where there was a 
“partial satisfaction of demand.”*' 

Section 20 — Note 1 

1. (1871) 8 Bom H. C R A C C (7), Mulchand Gulahchand v. Girdhar Madhav. 

(1864) 2 Mad H 0 R 79 (80), Md, Janula v. Venkatarayar. 

(1864) 2 Mad H 0 R 84 (85), Raja Isvara Das v. Richardson. 

(1876) 1 Mad 228 (234) : 1 Ind Jur 231 : 1 Mad JO B 351, Valia Tamharatti 
V. Viva Bay an* 

(1877) 1 Mad 264 (266) : 1 Ind Jur 310, Teagaraya Mudali v. Mariaypa 
Filial* 

2. (1866) 6 Suth W B P C 18 (21) : 10 Moo Ind App 362 (P C), Mukkun Lalt 

V. Imiiaz~ood‘Dotolah* 
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2. The rule that paYments of interest and part payments of 
principal should, under specified circumstances, operate to start 
a fresh period of limitation, was borrowed from English law and 
first became a part of the limitation law of this country on the 
passing of Act 9 of 1871 in Section 21 of which it was incorpo- 
rated. ^ In that Section, however, 

(a) the words “generally or specially authorised” were used 

instead of the words “duly authorised;” 

(b) the proviso applied only to cases where the debt arose 

from a contract hi writing^ and the writing evidencing 
the fact of payment had to be on the instrument or in 
the boohs of the debtor or of the creditor. 

3. Section 20 of the Act of 1877 substituted the words “duly 
authorised” for the words “generally or specially authorised” 
and deleted the requirement in the proviso that the debt should 
arise from a contract in writing and that the writing should be 
in particular places. ’ 

A provision corresponding to sub- section 2 of the present 
Section was newly inserted. 

4. The Act of 1908 repeated the Section as it was enacted in 1877 
with the addition of an Explanation. 

5. By the Limitation (Amendment) Act 1 of 1927, the proviso in 
its present form was substituted for the old proviso. 

2. Scope of the Section. — This Section provides that a payment 
of interest as such, or a part payment of the principal, in respect of 
a debt shall give a fresh period of limitation to the creditor for 
enforcing the debt. The principle underlying the provision is that 
such payment implies an admission of a right and an acknowledge 
ment of the corresponding liahilityy^ A payment of interest as 
such implies that there is a principal amount due. A part payment 
of principal implies the admission that a larger amount is due at the 
time of part payment.'^ In either case the payment recognises or 
affirms the indebtedness of the person making the payment. In 
Udeypal Singh v. Lahshimi Ohandf Sulaiman, C. J., observed as 
follows : — 

8. (1894) 1894 Pun Re No. 124 (p. 4.77)^ Vitvan Buya Singh v. Tluhain Ckand, 
4. (1879) 3 Bom 198 (200), IJan?nanimal Moiichand v. Ramhahai, (An entry 
of an account stated, made by a debtor in a creditor’s books, is not a 
contract in writing within the meaning of S. 21.) 

(1873) 10 Bom H C R 875 (377), Amritlal v. Mmiildnl, (A contract is not 
created by an entry of an account stated, made by a debtor in his 
creditor’s books within the meaning of proviso to S. 21.) 

(1881) 1881 Pun Re. No. 02, Gobind Rai v. Ghajju Mai, (In this case 
there was no contract in writing. Held also that a debt barred under 
Act of 1871 is not revived by provision contained in S. 20 of Act of 
1877.) 

Note 2 

la. (1917) AIR 1917 Oudh 124 (126) : 42 Ind Cas 119, Didar Hussain v. Gaya 

Prasad. 

l b. (19l7) AIR 1917 Mad 460 (464) : 84 Ind Cas 417, Cholckalingam Ghetty v. 

Annamalai Chetty. 

1. (1935) AIR 1935 All 946 (956) : 169 Ind Gas 387 (F B). 
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Now if one examines the implications of these two provi- 
sions, it becomes at once obvious that they, in a way, imply 
an acknowledgment of a liability to pay a further amount that 
may be due. When interest is paid as interest, that is, profes- 
sedly as interest and not towards principal, then there is an 
indirect admission that there is some principal sum due on 
which the interest has accrued and that the principal is not 
being paid, but only interest thereon is being paid . . . Simi- 
larly, where a part payment of the principal sum is made, there 
is a necessary admission that the other part is still outstanding, 
which implies an acknowledgment of a liability to pay the out- 
standing balance, and so such part payment also gives a fresh 
start.” 

In Appasamy Pillai v. M or any am Mr. Justice 

Venkatasubba Rao observed as follows : — 

I think it must be regarded as a fundamental principle that 
the statute is not checked, unless the part |)ayinent is made 
as an admission of a right in the recii)ient to the balance 
of the debt ; in other words, the payment must be such as to 
amount to an acknowledgment of liability. In English law a part 
payment accompanied by a denial of the debt is not sufilcient ; 
it is said that the principle on which a part payment saves the 
Statute is that it admits a larger debt to be due at the time of 
the part payment ; in other words, that it recognises or aflirms 
the indebtedness. It would, no doubt, be unsafe to construe or 
give effect to the x:)rovisions of an Indian statute in the light of 
the English principle ; but the English Judges have pointed out 
that it is a principle applicable to part payment under all 
statutes of limitations, that it must be made as an admission of 
right ; this is thus a principle of universal application and does 
not depend for its validity upon the wording of a particular 
enactment.” 

See also the undermentioned case.'^ But the Section is not based 
on any fiction of an implied proni?s(' to pay and a i)ayment of interest 
or part jjayment of the principal accompanied by a refusal to pay 
the balance may still give a fresh starting point of limitation for 
recovering the debt.^*' 

3. Distinction between Section 19 and Section 20.— Section 19 
applies to suits and applications in respect of any prop. rly or right, 
but as may he seen in Note 4 infra, this Section applies only to suits 
on debts and legacies. An acknowledgment of liability under Section 19 
operates only against the person against whom such property or 
right, in respect of which the acknowledgment is made, is claimed. 

2. (1935) AIR 1935 Mad 371 (372) : 157 Ind Cas 259, 

3. (1894) 1894 Pun He No. 124 (p. 477), Diwan Buya Singh v. liukam Chand, 

4. (1921) AIR 1921 Mad 704 (706) : 44 Mad 971 : 68 Ind Cas 100, Govinda* 

samy Pillai v. Dasai Goundan- 

(1938) AIR 1988 Cal 129^131), Azizur llahman v. Upendra Nath* 

Lim. 46 


Section t 
Notes 
2—3 


Notes 
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Nates 
8—4 


Note 4 


A payment of interest as such or a part payment of principal, on the- 
other hand, operates against all persons liable in respect of the debt 
in respect of which the payment is made and not merely against 
the person making the payment or those deriving title under him 
subsequent to such payment.^ A part payment, which, owing to 
some defect, does not fulfil the requirements of this Section may, 
nevertheless, operate as an acknowledgment of liability and save 
limitation under Section 19 if the conditions of that Section are 
satisfied." 

4, Section applies only to debts and legacies. — The Section 
is restricted to suits for deht}i and legacAcs. Thus it has no application 
to the following cases : 

1. Suit for redemption.^ 


Note 3 

1. (1930) AIR 1930 Mad 738 (739) : 127 Ind das (Ul, Lokariadha Naiko v. 

Jjokhono Naiko. (AIR 1917 Mad 805 Followod.) 

(1935) A I R 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Cas 1053, Lakshmi 
Naidu V. Gtinnamma. 

(1938) AIR 1938 Cal 129 (131), Azizur Haharnan v . llpcjidra Nath. 

(1932) AIR 1932 Ouclh 1 (5) : 7 I.uck 270 : 138 Ind Cas 800, Amir Mir.m 
V. Lachhmi Narain. 

(1917) AIR 1917 Mad 805 (805) : 40 Mad 098 : 36 Ind Cas 210. Venkata- 
krishniah v. Subharciijudu. 

(1910) 5 Ind Cas 484 (485) : 37 Cal 401, Sa7'oda Char an Chnckerbn.tti} v. 
Durqa Ram De Sinha. 

[See.' also (1918) AIR 1918 Mad 1327 (1329) ; 38 lud Cas 240, 
y el ay ud a Reddi v. Na^’asimha Reddy.'] 

2. (1935) A I R 1935 Mad 245 (245) : 157 Ind Cas 272, KrisJlnaswamy v. 

T hiruvenyada. ( \ I R 191G Mad 138 Referred to.) 

(1917) AIR 1917 Mad 805 (800) : 40 Mad 698 : 36 Ind Cas 240, Venkata- 
krishniah w Siibharaytidu. 

(1910) A I R 1916 Mad 512 (512) : 20 Ind Cas 754, Lakshmi Ammal v. 
Ramas iramy lyc^iyar , 

(1916) AIR 1910 Mad 138 (139) : 28 Ind ("as 15, Ram Krishna v. Venkata- 
sutfhiah. 

(1923) A I R 1923 Bom 369 (309) : 74 Ind Cas 302, Bevchand v. Jamshedji. 
[Sec (1937) AIR 1937 Nag 304 (304) ; 170 Ind Cas 213 : I L R 
(1937) Vi n(^ Sunder lal Sharmn v. Jitsahno Bodhral.] 

Note 4 

1. (1926) AIR 1926 All 85 (86) : 89 Ind Cas 161, Bhagwan Din v. Sri 
Kishen. 

(1924) A I R 1924 Lah 484 (485) : 78 lud Cas 617, Birozc Khan v. 
Kanhaiya Ram. 

(1928) 110 Ind Cas 560 (5G0) CMl), M arkunday v. Mahahir Pandey. 

(1904) 20 All 167 (170, 171) : 1903 All \V N 223, Anwar Hussain v. Lalrnir 
Khali. 

(1896) 6 Mad L Jour 458 (Jour). (Critical note on 18 All 295, Kallu v, 
Halki.) 

(1896) 18 All 295 (297) : 1896 All W. N 68, Kallu v. llalki. 

(1898) 1898 Pun Re No. 37, Khilanda Ram v, Jinda. 

(1889) 1889 Bom P J 225, Ramji v. Vaijanath, 

(1893) 1893 Bom P J 318, Ganu v. Krishnaji. 

(1874) 1874 Pun Re No. 6, Ha^i v. Mt. Hasan. 

(1922) AIR 1922 Bom 356 (357, 369) : 46 Bom 1000 : 70 Ind Gas 
906, Bkagioan Oanpat v, Madhav Shankar. 
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2. Suit for possession of property.^ Section 2 

3, Suit for a share of mortgage money received by the Notee 

defendant mortgagor on the allegation that the * ® 

mortgaged property was undivided ancestral pro- 
perty in which idaintiff had a right. 

The Section contemplates debts of all kinds whether secured 
or unsecured.^ A claim to recover the mortgage amount under 
Section 68 of Transfer of Property Act is a suit for the recovery of 
mortgage debt and is therefore for the recovery of a ‘'debt.”'^ 

5. Distinction between effect of paying interest and effect of Note 5 
paying principal. — The Section makes a distinction in its operation 
between a payment of interest and a payment of principal. In order 
that a payment of interest may give a fresh period of limitation, the 
payment must be a payment for interest such} A payment for 
principal need not be a payment as such," hut it is necessary that it 
should be a payment of part only of the princijm!. 

The words “as such” used in relation to the payment of interest 
have reference to the intention of the debtor in paying it. For, un- 
less the debtor intended that the payment should be for interest, it 
cannot be implied that there is any acknowledgment on his part of 
the liability to pay the debt, and, as fias been seen in Note 2 above, 
such implied acknowledgment is the fundamental basis on which this 
Section rests. An amount may be paid by the debtor to the creditor 
without any specification by the former whether it is to bo appropri- 
ated for the interest or for the principal of the debt. In such cases 
the creditor will, under Sections 59 and 60 of the Contract Act, be 
entitled to appropriate the money either for the interest due or for 
principal, at his option, Where he appropriates the amount for 
interest, it may he regarded in law as a payment of interest. But it 

(1{^93) 1893 Bom P I 340, Ghinto Vinaeak v. IhUkrishna Narhar.'] 

[See also (1917) A I R 1917 Oudli 124 (120) : 42 Tnd Caih 119, THdar 
] [ It s sai 71 V , a a If a Pr a sad . ] 

2. (1910)7 Ind Cas f)07 (567) : 13 Oudh Gas 179, Kauhaya Pakhsh Payide v. 

S k e o nafldcb7^ S ingJi, 

(1909) 4 Ind Ca^ 921 (921) : 1908 Pun Ko Nn. 91, Jhshen Lai v. Kaushali. 

(Suit l)y mortgagee for possossiori.) 

3. (1913) 22 Ind Gas 959 (959) : (1913) 1 Upp Pur Kul 178, Nga Ya Bate v. 

Nga By a. 

4. (1938) AT K 1938 Gal 129 (131), Tiahanian v. Upeoidra Nath, 

5. (1922) A I li 1922 Ondh 102 (104) : 65 Tnd Gas 408, Mahaden Teiuari v- 

Sitla BaksJi Sinyk. 

Note 6 

1. (1934) A 1 R 1934 Afad 050 (056) : 153 Ind Gas 402, FailesafJia Bann v. 

Md. Rashid huddin. (Ofchcrwisc limitation is not extended.) 

(1935) AIR 1935 Rang 473 (476) : 100 Ind Gas 314, (/ Sm v. U TtL7i Si. 

(1915) AIR 1915 Cal 4,59 (460): 20 Ind Cas 857, Bitariram v. Kunji Si7igh. 

(1910) 0 Ind Gas 16 (17) (Gal), Jlai Mohan Shaha v. Lakshu Karikar. 

(1934) AIR 1934 Pat 244 (245) : 146 Ind Cas 1033, Ilajrnani Bibi v. Baldeo 

Das. 

2. (1930) AIR 1930 All 392 (394) : 52 All 459 ; 127 Ind Gas 681, M. B. Singh 

& Go. V. Sircar & Go. 

2a.(l881)1881 All W N 119 (119), Nirpat v. Shadi. 
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Seotion 20 cannot be said that the debtor intmded to pay it for, interest and 

Noto 8 ' consequently it cannot be said that the interest was paid * as such.” 

The Section, therefore, would not apply to cases where a debtor 
makes a payment without any specification and the creditor appro- 
priates it, as he is entitled to do under the law, towards interest. 
The payment of interest must thus be viewed from the standpoint of 

3. (1925) AIR 1925 Cal 1030 (1030) : 87 Ind Cas 74G, Muhammad Kamel v. 
Ah wad All. 

(1929) AIR 1929 Mad 811 (911) : 117 Ind Cas 790, Chinnasamy v. Peria- 
thawhi. 

(192G) AIR 1926 Mad 902 (902) ; 97 Ind Cas 384, Mvsal Naidu v. Fira- 
swamy Peddi. 

(1927) A I R 1927 Mad 110 (111) : 98 Ind Cas 2Hl,V^mJfanua v. Ghendram- 
wao. (Intention of debtor to pay towards iiiterest must be proved — 
Appropriaticn by creditor not sufficient. ) 

(1928) AIR 1928 Mad 509 (512) : 51 Mad 549 : 111 Ind Cas 210, Antwa^ 
luamwa v. Karat, anayi Nair. 

(1927) AIR 1927 Mad 284 (285) : 99 Ind Cas 694, Perraju v. Bapircddi. 

(1935) AIR 1935 All 946 (958) : 159 Ind Cas 387 (FB), JJdeypal Singh v. 
Lakshvri Chand. (Per Sulaiman, C. J.) 

(1894) 1894 Pun Re. No. 124 (p. 477), IHwan Buia Singh v. TJukam 
Ghand. 

(1929) AIR 1929 Oudh 479 (480) : 120 Ind Cas 825 : 5 Luck 510, Narain 
T>a^ V, Chandratraii Kucr, (Payment on general account — Not 
payment for interest — Ordinars' law of appropriation does not apply.) 

(1879) 3 Bom 198 (200), fl annuinfvial M olichand. v. Pamha Bai. (’‘On the 
plaintiff’s own statement there has been no payment of interest ‘as 
such.* In other words, there was no intimation by the defendant 
that any payment made by him was to be appropriated to interest.”) 

(1903) 5 Bom L R 3r.O (352, 353), Dawodar v. Jankibai. (Payment 
towards the debt without sp(?cifying the mode of appropriation. 4 
Bom L R 231 Dissented from.) 

(1870) 1870 Pun Re. No. 75, Gynn Ghand v. Kurtn Bhayyun. 

(1915) A I R 1915 Liih 275 (276) : 31 Ind Cas 782, Muinttddin v. Muham^ 
mad AJnnad. (Payment made in reduction of a general lialanco of. 
account but without intimating that it is to be appropriated towards 
interest are not payments towards interest and do not save limitation.) 

(1927) AIR 1927 Sind 2(')8 (268) : 101 Ind Cas 796, Khinianmai v. /Isa 
MaL (General payment towards debt.) 

(1929) AIR 1929 Rang 339 (340) : 7 Rang 522: 120 Ind Cas 897, U Ba G/yt 
V. G Tham Kynuh'. (Appropriation of payments by creditor in parti- 
cular manner — Whether can save limitation — Act of judgment-debtor 
necessary.) 

(1930) AIR 1930 Oudh 287 (288) : 6 Luck 7 : 128 Ind Cas 276, Lalji v. 
Ohashi Pam., (Payment towards general account — No appropriation 
by d 'htor — Effect.) 

(1902) 15 C P L R 29 (32, 33), Gopalrao v. Ghindhu, 

(1892-1896) 2 Upp Bur Rul 466 (468, 469) Maung lltaiyig v. Maung Et Gyi. 

(1907) 1 Sind L R 252 (254), d cthanand Topandas v, Lalamal SiialmaL 
(A general payment is not sufficient.) 

(1910) 7 Ind Cas 7 (8) (Cal). Maheswar Panda v. Baidya Nalh Jana. 

(1909) 2 Ind Cas 379 (380) : 31 All 495, Mtihammad Abdullah Khan v. 
Bank In.’^talmeht Gn. 

(1937) AIR 1937 Lab 820 (833) : 172 Ind Cas 455, Lai Ghand v. Raman 
Shah. (Conceded.) 

[But see (1919) AIR 1919 Mad 100 (100) : 51 Ind Gas 240, Sa?ika- 
ram Aiyar V. Thirariya Nadan. 

(1936) AIR 1936 Mad GIg' (617) : 163 Ind Cas 803, Ghandukutti 
Nawhnar\. Kunhi Kalandan. (Payment without indicat- 
ing whether it is towards interest or principal — Such payment 
can be taken as payment of interest as such.)] 
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the debtor and the determining factor is the intention of the debtor Seotioil 20 

in making the payment and not that of the creditor in appropriating ' Hot6 8 

it.^ In Udeypal Smgh v. Ijcikshmi ChayidJ* A made a payment to 

B of a sura of money without any specification. B appropriated it, 

as he was entitled to do, for interest. It was held by the Full Bench 

that the payment was not for interest as such inasmuch as A never 

intended to pay it as interest, though under the law it could be treated 

by B as a payment for interest. It was also held that it could not 

be tre)ated as a payment for principal inasmuch as the sum was 

actually appropriated by B for interest and therefore could not be 

regarded as a payment for principal. See also the undermentioned 

case to the same effect.® 

A payment for principal, in order to save limitation, need not, as 
has been seen already, be a payment ^x.s* nuch but it must be of a part 
of the principal. Hoes this mean that in making the payment the 
debtor must have int.md d.< to pay it as a pari or is it sufficient that 
irrespective of the intention of the debtor, the amount paid happens 
to be a part of the amount due to the creditor and the creditor 
appropriates it for principal ? There is a conflict of opinion on the 
point and several views have been expressed. 

The first view' is that it is necessary that the debtor should have 
intended to pay tlie amount as part payment of the principal 
amount due.^ Thus, where a payment for ludncipal which liai)pened 
to be only a part of the amount due was made by t he debtor accom- 
panied by a statement that the payment w^as in full discharge of 
the debt, it was held that the payment would not save limitation 
under the Section as there was no implied admission of any debt 
outstanding.'^ Similarly, where a payment was made by the debtor 
to the creditor to whom he owed several debts and the creditor 
appropriated it to a part of the principal of one of tliem, it w'as held 

4. (1927) AIR 1927 110 (111) : 98 Ind (As 281, VcMkanna v. Chendr- 

anivia. 

(1915) A I R 1915 Upp Bur 11 (11) : 2 Upp Bur Rul 80 ; 31 Ind Gas 101, 

Nga Tine v. Nga Ba. 

(1929) AIR 1929 Mad 811 (811) : 117 Ind Gas 790, Ohinnaf^ainy Karirayar 

' \ . P( naf havifn Butlei , (In order that a payment can save limita- 

tion under 8. 20 of tlie Limitation Act. it is necessary that the debtor 
must have p dd the amount with the intention th^t it should be paid 
towards interest and tlterc must be something to indicate that inten- 
tion ; mere api)ropi i.ttion by the creditor is not such an indication. A 
mere general payment towards the “decree amount, costs, etc.’' does 
not save limitation under S. 20.) 

(1937) A I R 1937 Nag 1G5 (107, 1G8) : 169 Ind Gas 513: I L R (1937) 

Nag 3G0, Laic ! a nia' h'a'usarari v. Sitarant Gulahchand. 

(1913) 20 Ind Gas 857 (858) (Gal), Biiari Bam v. Kunji Smgh. 

6. (1935) AIR 1935 All 916 (954, 957, 958, 954) : 159 Ind Gas 387 (P B). 

(A I R 1933 All 453 and A I R 1935 All 47 Relied on.) 

6. (1935) AIR 1935 Rang 473 (47G) : IGO Ind Gas 314, JJ Stn v. U Tun Si, 

7. (1894) 1894 Pun Re No. 124 fp. 477), JHwan Buta Shujli v. JJulcam 

Ghand. (Appropriation must be by the debtor — If it is made by the 
creditor no admission of liability on the part of the debtor can be 
implied.) 

8. (1936) AIR 1935 Mad 371 (372) : 167 Ind Cslr 259, Appasainy Pillai v. 

Morangani Muthirian. 
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Seotion 20 
Notes 


that it could not be considered to be a payment for that debt, as the 
intention of the debtor in making the payment even for principal is 
the guiding test.” Thus, according to this view a payment under 
this Section whether for interest or for part of principal must be a 
conscAous act on the part of the debtor,^” i. e. it must be an appro, 
priation by the debtor. 

The .second view is that, independent of the intention of the 
debtor, where the creditor appropriates a payment, without specifica- 
tion, towards the principal by virtue of his right under Section 59 
and Section 60 of the Contract Act, such appropriation would make 
the payment a part payment within the meaning of this Section so 
as to extend the time in favour of the creditor.^ ^ Thus, where a 
payment was made without specification and there were several 
debts due, the creditor was held entitled in law to appropriate it for 
the principal of all the debts so as to save limitation for all.^^ 

According to a third view, no appropriation, either by the debtor 
or by the creditor, is necessary. Thus, where money was paid by 
the debtor without any specifics, tion and there was no other indica- 
tion as to the intention with which the amount was paid, and the 
creditor did not also make any appropriation for principal or interest, 
it was held that the payment must 1)0 regarded as a part payment of 
principal which would save time.’^’^ On similar facts it was held in 
the undermentioned cases^'*' that, since there was a writing, it made no 

9, (1929) AIR 1929 Lah 283 (289) : 10 Lah 750 : 119 Iiid Cas .549, Pannala 
V. Jlam Singh, 

10. (1918) AIR 1918 Mad 1332 (1334) : 37 Ind Cai^ 758, Athan v. Suiar ja7i am.. 

11. (1935) A I K 1935 All 946 (957) : 159 liid Gas 387 (F i>), 'lidrtjral Svngh v. 

La JiS k m i C ha n d, 

(1921) AIR 1921 All 325 (326) : 63 Ind Gas^ 6. Abdul AA,- v. Minina LaL 
(1937) AIR 1937 Lali 820 (822) : 172 Ind Gas 455, Lnl Chand v. Raman 
Shah. (Conceded.) 

12. (1925) AIR 1925 Gal 937 (939) : 87 Ind Gas 508. Mauncc Matiahas v. VG. 

M or ley. 

13. (1930) AIR 1930 All 392 (394) : 52 All 459 : 127 Ind Gas 581, M. B. Singh 

A Co. V, Sircar A On. (This view is oi^poscd to the Privy Council 
deciRion in A I R 1922 P G 233 where it was held that the amount 
must be appropriated for interest and not for principal.) 

(1912) 14 Ind Oas 5B0 (582) (Mad), S twmia Narayana v. A’agiri Swam.u 
(1918) AIR 1918 Gal 891 (891) ; 44 Cal 567 : :-55 Ind Gas 638, ifemchandra 
Biswas V. Purnachandra Mukerjee . 

[See also (1910) 8 Ind Gas 81 (86) (Gal), liingu AT'iya v. Ucramba 
Cha7id ra. (Where there is more, than one. debt and a payment 
has been made without specifieation, such payment can save all 
the debts from limitation, where the. attendant circumstances 
are such that the amount paid by way of interests is sulhcient 
to pay up in full all the interests due, except one, and when the 
balance of the amount paid as interest partially discharges the 
last interest due.) 

(1881) 3 Mad 61 (63): 4 Ind Jur 557, Sn Baja Satr acker la Jogi Bam 
V. Sri Baja Setarama Bazii. (Payment not made either on 
account of principal or of interest expressly. Creditor not ap- 
propriating it to either. It must be taken as a payment on 
account of both.)] 

14. (1936) AIR 1935 Mad 101 (104) : 58 Mad 418 : 154 Ind Cas 1053, Lakshnii 

Naidu V. Gunnainma. (A I R 1918 Cal 891 and 14 Ind Cas 580 
Followed.) 
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difference if the payment was for interest or for principal or for Seotioa 20 
both. Whei'e no interest was jmyable under a document and the Notas 

payment by the debtor did not refer to any interest, it was held ® ® 

that the payment could not 1)0 re^^arded as one made for interest but 
that it must 1)0 regarded as one made as part payment of the 
principal.^^ 

It is submitted that the second and third views cannot be 
supported on principle. The principle of the Section being that 
the payment must be of such a nature that it will operate as an 
udmissron hy the dehtoT that he still owes a certain amount of the 
principal sum, it is clear that the ai^propriation must he made by the 
debtor liiraself in order to extend time in favour of the creditor. 

6. Intention of debtor in paying interest or principal, how Note 6 
ascertained. — Where the debtor oxpre^dy states at the time of 
the payment that it is for interest, or that it is for part of the 
principal, there is, of course, no difficulty in linding that he paid 
interest as such within the meaning of this Section.^ But it is not 
necessary that the debtor should expressly make any such statement 
at the time of payirient.''^ In National JUink of rppc’r lndia> v. 

BanHidhar f a case decided hy the Privy Council, A had to make 
payments for interest on Blst December 19 J 7 in respect of several 
accounts with a Ba.nk X, It was the practice of the Bank to send 
out notices of the interest that would be due on particular accounts 
at the end of each half year, and there was nothing to re bid the 
j)resumption that A also had received such notice. A paid a lump 
sum of Bs. GOOD to A" on the 28rd of Decerrd)er 1917 and A' 
allocated different portions thereof to the interest due on the different 

(1017) A I H 1917 Mad 4G0 (164) : 34 Ind Gas 117, OhokJuilingam v. 

Annainala\ . 

15. (1935) AIK 1935 All 605 (GOG) : 15G lud Gaf. 718 (G B), Na(y\shar Misir v. 

Mt. Jialnkn, Kivn war%, 

(1929) A I K 1929 Gal 432 (132) : 122 lud Gas 291, Kah Kumar Poddar v. 

PranhalUiv iJayiiht/a. {.But. the paymout must bo iii the haud- 
writing of or rdguod by tb(i person m:ikij.ig it.) 

(1918) AIK 1918 Gar9S2 (983) : 35 lud Cay 177. ifarrudra Chandra v. 

Gag an Chandra. 

Note 6 

1. (1935) A I K 1935 Kaug 473 (175) : ICO Ind Gas 314, U Sm v, C Tun Sl. 

(1902) 4 Bom L R 231 [232): Sulrraga v. Pahaya. (In a case ai iyiug under 

Act of 1877, tb(? piiyments wore; rvidoncod by ondoivcrnonts sigriod 
(but not written) by the dofondant. I’bf^ ondorsemout ran thus : 

‘T paid Ky. 4 out of the entiro amount payablo on account of 
principal and intercut in respect of this Ijond. ’ it was lifid that there 
had been a paym.mt of interest as such i)y the person lialslo.) 

2. (1927) AIR 1927 Mad 284 (286) : 99 Ind Gas 694, Perraju v. Painrcddi, 

(1937) AIK 1937 Pat 583 (584) : 167 Ind Gas 244, Tdan Sadayar v, 

Prernsukdas Bamchandra. (It is not necessary to state each time 
explicitly that payment is towards interest—Tt is sufficient if 
circumstances warrant it.) 

(1918) A I R 1918 Cal 477 (479): 43 Ind Gas BV2, ;'-Charu Chandra v. 

Karam Bux Silchdar. 

[See ahn (1924) AIR 1924 Lah 011 (613) : 5 Lah 317 : 82 Ind Caa 
96, Thahtir Das v. Mt, PutliA 

3. (1929) air 1929 P C 297 (299) : 121 Ind Gas 193 : 57 Ind App 1 (P G)* 
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Section 20 accounts and communicated the allocations to A who ratified them 

Note 6 by entering the same in his own account books. It was held by 

their Lordships that, under the circumstances the amount of Es. 6000 
was paid by A as and for interest which was due, and that such 
payment saved limitation under the Section. 

The question whether a payment was intended to be for interest, 
and therefore a payment of interest as such, is a question of fact 
which may be determined from the facts and circumstances of the 
particular case.'* Evidence aliunde may be let in to show what the 
intention of the debtor was when he made the payment. The fact 
that interest was due and owing, and the amount paid was less than 
the interest, may be circumstances showing that the debtor must 
have intended to pay the amount for interest.® But there must be 
something to indicate that the debtor had such intention. The mere 
fact that the creditor appropriated the amount for interest is not 
sufficient to show the intention.® Either some acknowledgment 
must be given by the payer that the money paid is intended by him 
to be a payment of interest or part principal, or there must be 

4. (1926) A I B 1926 All 329 (330) ; 93 Ind Cas 295, Bandhu Singh Kayastha 

Trading and Bani.^n f Cor pvTatioyi^ ( }orah hp 2 ir . 

(1926) AIR 1926 Cal 150 (151) ; 90 Ind Gas 774, Aclinla Sundari v. 
J)oman Sundari. ((.’ourt can find on evidence whether payment 
made was for principal or interest.) 

(1934) AIR 1934 Mad 45 (46) : 148 Ind Cas 120, J anaki Animal v. 5'ri- 
nivasan . 

(1927) AIR 1927 Mad 110 (111) : 98 Ind Cas 281, Ven'kanna v. Mudra- 
gad a C famdramma, 

(1921) A I R 1921 Mad 102 (103) : 44 Mad 544 : 62 Ind Cas 398, Askaram 
Sowcar v. V enhataswami Naidii, 

(1921) A I R 1921 Nag 94 (95) : 59 Ind Cas 709, Jaga v. Mahadeo. 

(1918) AIR 1918 Oudh 152 (163) : 45 Ind Cas 613, Mubarak Ali v. Gopi- 
nnth, 

(1919) AIR 1919 Cal 1028 (1028) : 46 Ind Cas 532, Siva Kumar Dehi v, 
Biswambar Hoy* 

(1918) AIR 1918 Cal 477 (479) : 43 Ind Cas 812, Charu Chandra v. 
Kararn Buxa Silidar. 

(1915) AIR 1915 Cal 459 (460) : 20 Ind Cas 857, Bitari Barn v. Kunji 
Singh. 

(1909) 1 Ind Cas 137 (139) : 31 All 285, (Join Nath S ingh v. llardeo Singh. 
[See (1895) 19 Pom 663 (668), Venkaji Babaji Naik v. Shidrnmava 
Balapa* {Held on facts that interest was not paid as such.)] 

5. (1926) AIR 1920 All 329 (330) : 93 Ind Cas 295, Bandhu Singh y. 

Kayastha Trading and Banking (Jorporaiion, Gorakhpur. 

(1934) AIR 1934 Mad 45 (46) : 148 Ind Cas 126, Janaki Animal v. 
Srinivasan. 

(1933) AIR 1933 Cal 90 (93) : 141 Ind Cas 716, Wazed Ali v. Brojendra 
Kumar. (Money sent upon admitted obligation to meet interest and 
with knowledge that the creditor would apply it for interest.) 

(1935) AIR 1935 Rang 473 (476) : 160 Ind Cas 314, U Sin v. U Tun Si. 
(Fact that the payment made was less than the interest due is a rele- 
vent fact— The fact that the creditor appropriated it towards interest 
is Qot r^^lQ^nt.) 

6. (1909) 2^ Cas 379 (380) : 81 All 495, Mahaminad Abdullah Khan v. 

Biiny Instalment Co., Ltd. 

(1915) AIR 1915 Upp Bur 11 (11) : 2 iJpp Bur Rul 80 : 31 Ind Cas 101 , 
Nga Twe v. Nga Ba. 
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sufiScient evidence from which it can be inferred that the debtor SdOtton 

intended that the amount should be appropriated in a particular Note;;6 

manner/ The mere fact that the money paid is less than the 

interest due, thou^^h relevant, is not sufficient i)y itself alone to make 

it a payment of interest such.^ The undermentioned decisions, in 

so far as they hold that, in order to constitute a payment, a payment 

for interest as such, it is necessary that the debtor must expressly 

specify at the time of payment that it was for interest, are, in 

view of the Privy Council decision referred to above, not correct. 

Where the method of appropriation is determined at the outset by 
express contract, the law does not require a specific appropriation 
on the occasion of each payment. Thus, where a rnortf^afre docaiment 
provides that any money paid by the mortgagor should first be 
credited for the interest due and the balance for the princii)al, and a 
payment is made without specification, at a time when interest is 
actually due, it may be inferred that the parties must, when making 
and receiving the payment, have intended that the payment was to 
be treated as interest, and that therefore the interest was paid as 
such;^^ Where the sum paid in discharge of the debt is more than 
the principal amount, the excess over the principal must be held 

(1921) A I K 1921 Nag 94 (95) : 59 Jnd Cas 709. J ano v. Mahadeo. (Merc 
fact that interest was due at the time of paAinent is not such an 
indication.) 

(1935) AIK 1935 Hang 473 (47G) : IGO Tnd (kis 314, I’ Shi v. U Tun Si. 

(1913) 19 Ind Cas 819 (849) : 9 Nag h R 78, a opal v. (Inrind. 

(1913) 19 Ind Cas 825 (82G) (Oudh), CJnindcr Pal Kuynnar v. Dunm 
Persliad. (31 All 495 Followed.) 

7. (1935) A I K 1935 Hang 473 (47G) : IGO Ind Cas 314, U Sin v. U Tun Si. 

(1937) A I K 1937 Pat 410 (413) : IG Pat 27 : 170 Ind Cas 130, Li /vudA/er, 

JJagha Stunt Ip v. J)rhi Mail' al J'rnsnd Sinha. (Pay- 

ment made hy debtor to creditor appropriated by Uie latter towards 
interest and consented to by debtor — It is payment on account of 
interest as such ) 

8. (1935) AIR 1935 Rang 473 (47G) : IGO Ind Cas 314, (J Sin v. V Tun Si. 

[Sec aUn (1921) AIR 1921 Nag 94 (95) : 59 Ind Cas 709 (709), dago 
V. MahadrtK'] 

9. (1925) AIR 1925 Cal 1030 (1030) : 87 Ind Cas 740. Mahamad Kamel v. 

Ahmad All, 

(1935) A I R 1935 All 58 (59) : 154 Ind Cas 1070. liamludmr AIiTrr v. 

Ghafurglmn Rad. (On another point, must be regarded as overruled 
by the Full Bench in A I R 1035 All 91G.) 

(192G) AIR 192G Bom 423 (424) : 90 Ind Cas 311, Unrmagji v. J I ajrat 
y'arkhan. (I'ho words “as such” in S>. 20 of the Idmitalion Act 
mean that there must he at the time of payment some mention that 
the payment is wholly or partly for interest.) 

(1930) AIR 1930 All 392 (394) : 52 All 159 : 127 Ind Cas 581, M. D. Smgh 
d Co. V. Sirr.ar d C'e. (Interest when paid without writijig must be 
avouu'dl.y paid as such.) 

9a. (1929) AIR 1929 P C 297, Nalarnal Bank of Upper India v. Bansidhar. 

10. (1913) 19 Ind Cas 849 (849, 850) : 9 Nag L R 78, Copal v. Gormd. 

(1914) 25 Ind Cas 933 (934) : 7 Low Bur Rul 138, Maung Kgan v. Maung 
Po. (Suit bv the plaintiff for a debt for the interest of which, he was 
put in possession of land hy the defendants— Thg^.vtakiag of the profits 
by the planitiff amounted to payment of interest undo|,^S, 20 of tho 
Act.) 

(1909) 1 Ind Cas 137 (138) : 31 All 285, Gnpinath Singh v. Harden Singh, 

11. (1927) AIR 1927 Mad 284 (285) : 99 Ind Cas 694, Perraju y, Bapireddi* 
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Section 20 to have been paid by the debtor for interest as such.^^ Where, 

Notes however, such contract is required to be re^^istered and is not 

6 9 registered, it cannot be admitted in evidence, and the mere payment 

of the amount would be insuflicient to prove a payment of interest.^^ 
Where no interest is payable at all under a document, a payment 
by the debtor wnthout specification cannot be regarded as one for 
interest,^* though, if there is an agreement between the parties 
subsequent to such document for payment of interest, and the 
payment is made for interest, such payment would extend time.^^ 

Ifote 7 7. “Interest’’ includes part of interest due. — The word 

“interest” in this Section means interest or any part of the interest 
due. Where the lower Court had held that a suit on a mortgage was 
barred holding that the i)ayment of a part of the interest due could 
not operate to extend time, it was held by the Allahabad High 
Court reversing the decision of the lower Court that a part xmymont 
of interest will o|)erate to save limitation in the same manner as the 
payment of the whole of the interest/ 

Note 8 8- Payment expressed to be made for principal and interest 

generally. — A payment expressed to be made for principal and 
interest generally without specifying what part of it is to be appro- 
priated in satisfaction of interest or of principal, is a payment of 
interest 'as such' and oiwates to extend the period of limitation under 
the Section/ In other words, wlien the del>t:or i)ay3 an amount 
with the intention that X)art of it is to be in payment of interest, 
the requirements of the Section are satisfied. It is not necessary that 
the exact amoiint of the interest should bo specified. 

Note 9 “Payment without prejudice.” — Whore a payment for x)art 

principal or for interest as such appears in the handwriting of the 
person liable to pay, it will save limitation, even though the words 
“without prejudice” were added. Such words cannot override the 
words of the statute that a part payment of principal shall extend 
limitation.’^ 

12. (1920) 9(j Ind Gas 309 (309) (Mad), S thUanadri v. V rn/:anna, 

13. (1913) 21 Ind Cas 2S1 (282) : 9 N;ig L R 140, J'ialapra^ad v. BUnla Natdi, 

(Receipt of produce of laud held under a deed of morti^ago required to 
be registered, hut not registered, cannot be fleeined to bo a payment of 
interest for the purpose of S. 20, Limitation Act ) 

14. (1935) A 1 R 1935 All 003 (OOG) : 150 Ind Gas 748 (F B), Nagcf^har M.isir v. 

Mt. Bafuka K mi' ran. 

15. (1933) AIR 1933 Mad 251 (252) : 141 Ind Gas 109, V anolieswar a Sastr i v. 

N ara if ana ,1 1 ifar . 

Note 7 

1. (1913) 20 Ind Oas 253 (258) : 35 All 378, Abdul Ahad v. Mahatah Ihbi. 

Note 8 

1. (1902) 4 Bom L R 231 (232), Subrai/ya Knviati v. Pakayn Narayan. 

(1910) G Ind Cas,16 (17) (Oal), ilfo'tan Skaha v. Lakshu Karikar. 

(1924) AIR 19^|^Iad 123 (124) : 74 Ind Cas 777, Bamakrishna Annavi v. 
Pijahart&ilbhettiar. 

' Note 9 

1. (1936) AIR 1936 Lab 629 (636) : 165 Ind Oas 723 : 17 Lab 737, Mun^dpkl 
, -CommitUe Amritsar v. Balia Bam. '' v . 
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10. “Before the expiration of the prescribed period.”— The words Section 2® 

* prescribed period” refer to the period prescribed by the Limitation Notes 

Act and not to the period fixed by other enactments such as Section 48 1® 11 

of the Civil Procedure Code^ or by the period fixed by the contract 

between the parties. Nor does it mean the period within which a 

suit or application may he filed by reference to Section 4 of the Act,*'^ Note 10 

the reason being that Section 4 does not extend the period fixed by 

the Schedule but merely enables a suit to be filed notwitlistanding 

the expiry of the limitation period. (See Note 3 to Section 15.) See 

also Notes 12 to 15 to Section P.), anite. 

The payment must be before the (expiry of the 
period.”'^ A payment made^ after sucli period will not avail to save 
limitation.*^ 

11. “Paid,” meaning of. — In order to constitute a payment it Note 11 
is not necessary that it should be in or currency} It may ho 

made in any form." J3iit it is necessary that there must be something 
which is tantamount to payment.'^ A fictitious entry of payrnent in 

Note 10 

1. (1922) A I K 1922 :\rad 208 (271) : 70 Lid Cas 890 : 45 Mad 785, Suhbara^ 

yan v. Nat a raj an, 

(1931) A I H 1984 Oudh 405 (471) : 151 lud Gas 541, N arendra Bahadur 
Small. V, Oudh Caninirrcial lUinl; 1 .id. (Ss. 19 iind 20 of tlio LimiUi- 
tioM caimot be applied toS. 48, ('ivil t'rocedure Codt!, becaaise that 
would rciido)’ the proviirdons of S. 48 nugatory.) 

la. (1881) 0 Gal 815 (826) : 8 Cal L R 457, Ham sidtuk v. Jia-mlal KiUryid.oo. 

(1883) 12 (’al Ij R 277 (279), Morufola Koilnirto v. Aion^da Bant. 

(1888) 11 jMa,d 218 (219) ; 12 Jnd ilur 170, V enkatarat nam v. Kawaruya. 

2. (1929) AIR 1929 Cal 08 (09) ; 55 Gal 1210 : 114 Ind ('as 483, lu hcndra 

Nalh Jloij V. Kartir Brasad Jhir, 

(1931) A 1 R 1931 Cal 785 (780) : 58 Gal IMS : 134 Ind Gas 1132, /Ini, sw- 
ddin Ahmad, v, Kalryada Boy i'dm'ud Jrury. (Case under Section 19.) 

(1881) 5 Bom OBS (089), (.Aiuniha Bdihamam v. Tnhhovan I.-a’das, (‘‘Pros- 
cribed ptabod” moans period prescribed by tfie tlioii I ainitation Act.) 

3. (1931) AIR 1931 All 375 (376) ; 131 Ind Pas 867, Oanrsh v. Matin Mai 

Oirdhas Ban, 

(1878) 2 Cal Ij R 340 (347), Tatdnry Ciiurn Nvndy v. Ahdnr Jt-olannan . 

4. (1935) A 1 R 1935 Rom 213 (214) : 150 Ind Gas 531, Brrcy F. Fishrr v. 

A r d c s a i. r If or i n. a nji . 

(1892-90) 2 llpp Bur Hiil 406 (469), Mauny Hlaina v. Manny Ft Oyi. 

Note 11 

1. (1926) A 1 R 1926 CM 1042 (1045) : 06 Ind Gas 471, Bhutnaih v. Shashu 

'luulAi i , 

(1925) AIR 1925 Sind 144 (140) : 81 Ind (Ls 834 : 20 Sind L R 335, 

Kish md.as B‘ u rsurnal v. M rnyhraj K hatldan. 

2. (1936) A I R 1936 Mad 848 (849) : 165 Ind Gas 225, Kandaswavii v. 

Tkevam tnal. 

(1898) 25 Cal 844 (852) ; 25 Ind App 95 : 2 Gal W N 402 : 7 Sar 294 (P C), 

Sukhamom Choindharam v. Ishan Chnnder Boy. 

3. (1937) AIR 1937 All 260 (201) : 108 Ind Gas 152, Soudagar v. J oH Prasad. 

(1900) 24 Bom 493 (490) ; 2 Boin L K 378, Karryayya v. Barhappa. (In 

order to satisfy the requirements of S. 20, the^paymenfc need not be 
in money but may be in goods or even by a iSb'tUement of accounts 
between the parties, provided the payment must bci oBijUqh a nature 
that it would he a sufficient answer to a suit. While the forms of 
pay ment may differ, the payment must be one made as interest by the 
^ debtor to the creditor.) 
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the handwriting of the debtor is not a payment and cannot operate 
to save time under this Section.'*' Where a creditor receives money 
for the debt due to him not from the debtor or his agent but from a 
source which is indeprndent of the volition of the debtor, it cannot 
be said that the debtor has made any payment. Thus, where a 
pledgee of jewels sells the jewels and appropriates the amount to the 
debt, it cannot be said that the pledgor made any payment either for 
interest or for principal.*'' Similarly, where the creditor levies execution 
against the debtor and recovers money, it would not amount to a 
‘payment’ within this Section.*^ So also, where a payment is made 
by the judgment-debtor in obedience to the order of the Court. ^ 

Payment in kind. — A payment may be made in kind.^ But the 
party alleging such payment must prove that there was an agreement 
between the parties that the payment should be in that manner.** 
Payment by cheque. — The giving of a cheque and its receipt by 
the creditor does not necessarily constitute a payment, though it may 
amount to a payment; it depends upon the facts of each case whether 
it was accepted as a payment or not.^'* If it is delivered by way of 
payment and is received as such by the creditor, it will operate as a 
payment, hut not if it is received by the creditor without regarding 


(1936) AIR 1936 Pat 386 (387) : 163 Ind Oas 915, Maheshwar Char an v. 
Ty'iyii’uhtvari Oharan. (In this case thenj was an attempt to adjust, 
ilowover it was hedd that there was no payment.) 

(1916) AIR 1916 Pat 411 (415) : 36 Ind Gas 77, Bha(fCa Koer v. Abdul 
Jlahinan, (Settitig off of decrees by mntaial consent.) 

4. (1937) AIR 1937 All 260 (261) : 168 Ind Cas 152, Smidagar v. Joti 
J^ramd. 

6. (1934) AIR 1934 Mad 549 (551) : 152 Ind Gas 299, VaUiappa Ghettiar v. 
Maruda Fandian J'illai. 

6. (1875) 24 Sutli W R 20 (20), liaghoonath Doss Cookman v. Shiroinonee Pat 

M oh ad id fee. 

(1882) 6 Bom 626 (627, 628), Ram Chandra Ganesh v. Devha. 

7 . (1912) 14 Ind Gas 335 (339) (Lab), Ham Das v. Kanshi Ham. 

8. (1926) AIR 1926 Cal 1042 (1045) : 96 Ind Gas 474, Bhutnatdi Deb v. 

Shashi mnkJii. 

(1906) 29 Mad 234 (235) : 16 Mad L Jour 99, Mylan v. Annai'i Madan. 
(1935) AIR 1935 Rang 473 (475) : 160 Ind Gas 314, U Shi v, U Tun Si. 

[See also (1911) 12 lud Gas 23 (23) (Low Bur), Mauyig Aung Do v, 
Esoof AM.] 

9. (1926) AIR 1926 Cal 1042 (1045) : 96 Ind Gas 474, Bhutnath Deb v. 

Shashvmukhi. 

(1900) 24 Bom 619 (621) : 2 Bom L R 452, Ragho v. Dari, (“Where it 
has been agreed between the debtor and the creditor that the latter 
shall receive goods in part payment of his claim, the delivery of such 
goods to him operates as part payment.” (1835) 43 R R306 Followed.) 

10. (1930) AIR 1930 All 392 (391) : 52 All 459 : 127 Ind Gas 681, M. B. Singh 
Co. V. Sircar A: Go. 

(1933) A I R 1933 Lah 741 (742) ; 144 Ind Gas 611, Dial Singh v. Davindar 
Singh. (Cheque signed by debtor and accepted by creditor duly 
honoured — Payment is sufficient for purposes of S, 20.) 

(1897) 1897 Pun %e No, 1, Sardar BarJiiitar Singh v. Jagannath. (A 
cheque is a mere order for payment and not a payment itself.) 
(1931) AIR 1931 Sind 28 (29) : 25 Sind L R 360 : 129 Ind Gas 909, 
Chotirmal v. Rupchand. (Cheque delivered to payee by; way of pay- 
ment and received as such.) 
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it as a payment. Where it is received as a payment, the date of 
the payment for the purpose of giving a fresh period of limitation is 
the date on which the cheque is given and not the date on which the 
cheque is cashed. 

Paymeyit by giving promissory note. — A promissory note may 
be given by way of payment. 

Payment by labour. — The continuance in service of a servant to 
whom wages have been advanced may amount to a payment of 
interest. Thus, in a suit to recover balance of wages advanced to a 
servant under an agreement executed more than three years before 
the date of suit, it was held that his continuance in service within 
3 years before suit was a payment of interest as suclx contemplated 
by this Section. 

Addition of interest to primyipal—The addition of the interest 
to the principal in the accounts of the debtor is not necessarily a 
payment for interest : it will be a payment where both parties agree 
to wipe out the previous balance and add the amount of the interest 
to the principal so as to make it a new debt,^^ in other words, the 
addition must l)e the result of an agreement between the parties on 
the date of the payment.^ The mere fact that the debtor or the 

11. (1925) A I H 1925 Ciil 937 (940) : 87 Ind Cas 508, Maurice Mayahafi v. 

W . M or ley. 

(1916) A I R 1910 Cal 580 (580) : 42 Gal 1013 : 31 Ind Gas 626, Kedar Nath 
Milter v. DenohliandUu Saha. 

(1933) A I R 1933 Lab 341 (341) ; 14 Lah 580 : 141 Ind Cas 611, Jay in Mai 
Sadasulih liai v. Oharanji Lai t'akir Chand. 

(1933) A I R 1933 I.ah 741 (742) : 144 Ind Cas 641, Dial Singh v. Davindar 
Singh . 

(1937) AIR 1937 Sind 95 (96) : 31 Sind T. R 68 : 168 Iiid Cas 820, Firm 
llariram Dowlatram v. Firm Ram Singh (loyal Singh. 

12. (1925) A I H 1925 Cal 937 (940) : 87 Ind Cas 508, Manrice Mayahas v. 

W. Morlexj. 

(1933) A I R 1933 Lab 341 (341) : 14 Lab 580 : 141 lud Cas 611, Jajtu Mai 
Sadasukh Rai v. Oharanji Lai Fakir Chand. (Cheque accepted by 
creditor before expiry of limitation but cashed subsequently — Limi- 
tation extended.) 

13. (1936) A I R 1936 Mad 848 (849, 850) : 165 Ind (’as 225, Kandasamy v, 

T hevamnial. 

14. (1917) AIR 1917 Mad 542 (542) : 33 Ind Las 134, Muthukrishna Iyer v. 

Pakkiri Vmkaran. 

(1917) A I K 1917 Mad 653 (653) : 35 Ind C-as 480, Smaminatha Pillai v. 
Mondaiyan. 

[See also (1918) A 1 R 1918 Mad 917 (918) : 40 Ind Cas 235, Soari 
Aiye7igar v. S uhbarayar , (Assumed.)] 

16. (1930) AIR 1930 All 467 (468) ; 52 All 480 : 123 Ind Cas 820, Raj Narain 
V. Ram Samp. 

(1916) AIR 1916 Mad 697 (697) : 30 Ind Gas 777, Suhramemiam CheUiar 
V. Sornafiiindaram Ghetiiar, 

I5a.(1900) 24 Rom 493 (496) ^ 2 Bom L R 378, Kariyappa v. Rarhappa. 

(Where a debtor consents that some money due by him for interest 
should be credited to the account of the principal In favour of the 
creditor, and the interest balance reduced to that amount, .such a con- 
sent is tantamount to a payment of interest. Where all the parties 
agree to such a settlement, the adjustment operates as a payment of 
interest under S. 20.) ^ ^ 
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creditor goes on adding interest to the principal in his own books is 
not a payment/*^ even if it has been in pursuance of an original 
agreement between the parties to calculate compound interest, 

Paymmt hy adjustment of accounts . — It would follow that it 
is not necessary to constitute a payment that money should actually 
pass;^^ if the parties agree that an amount due previously by the 
creditor to the debtor shall be treated as amount paid by the latter 
to the former, it is in substance identical with a transaction Where 
the debtor receives actual payment and pays the amount back to the 
creditor.^'* 

The payment must be for an admitted debt; a payment made as 
a matter of grace and not towards any admitted debt does not save 
limitation The payment must be of such a nature that it would he 
an answer in a suit brought by the plaintiff to recover the amount.^ ^ 


(1900) 9 Oudh CiiK 221 (224), Mohan Jjal v\ Ijcichiuan Das. 

(1911) 11 lud Ciis 552 (553) (Bom), In re T ricumdas Mills Co. Ltd. 

(1930) AIR 1930 All 467 (468) : 52 All 480 : 123 Tiid Gas 820, Uaj Narain 
V, Ram Saruy, 

16. (1930) A I K 1930 All 467 (468) : 52 All 480 : 123 lud Oas 820, Raj Narain 

V. Ram Sar'U'p. 

(1888) 13 Bom 338 (343), Ichha Rhanji v. Natha. (The mere carrying 
forsvard of tlio amount of a loan with the interest due thereon in the 
debtor’s V>ooks, though such entry of interest is nuide in the prejsence 
of the creditor does not amount to a payment of interest.) 

(1915) A I R 1915 Lull 275 (276) : 31 Ind Gas 782, Muin-ud-din v. Mtiham- 
mad Ahmed. (Mere debiting of interest in the books of the creditor 
cannot V)c regarded as payment of interest.) 

(1916) AIR 19.16 Mad 1213 (1214) : 29 Ind Gas 422, Na[fappa v. Rama- 
natJian. (Gredi tor’s books.) 

(1907) 29 All 773 (779) ; 4 All L Jour 628 : 1907 All \V N 2G3, Dharaiii 
Das V. Gcnaa Devi. (Do.) 

(1906) 190(> All W N 212 (212), Drag Das v. iJaldeo Pershad. (Do.) 

(1880) 6 Houi 103 (106), Narronji JJitiniji v. M aiiniram Chandaji, (Do.) 
(1934) A I H 1934 Nag 210 (221) : 152 Ijid G;is 319, Yadosa, v. Narayansa. 
(Do.) 

(1896) 19 Mad 340 (312) : 6 Mad D Tour 177, PitUauuna v. Tataajya. (Do.) 
(1918) A I R 1918 Mad 238 (239) : 11 Mad 416 : 44 Ind Gas 4GG, Palani- 
apf>a V. Veerappa. (Do.) 

17. (1930) A I R 1930 All 467 (468) : 52 All 480 : 123 Ind Gas 820. Raj Narain 

Ran V. Ram Sarup, 

18. (1929) A IR 1929 Mad 432 (439) : 117 Iiid Gas 124, Marina Ammapi v. 

Snndaofya. 

(1923) A T H 1923 Cal 71 (73) : 72 Ind Gas G92, (luljar Mandal v. Sarimati 
Mandalmi. 

(1900) 10 Alad L Jour 25 (26), Thrsiga Iyengar v. Srinirasa Mndaliar. 
(Where an endorsement of pa 3 "ment on a bond is sought to save the 
bond from limitation, it is not necessary that there should he an 
actual payment of money ; it is enough if the transaction embodied 
in the endorsement has been intended to operate as payment.) 

19. (1929) AIR 1929 Mad 432 (439) : 117 Ind Gas 124, Marhia Ammayi v. 

Suyidayya. 

[See glso (1925) AIR 1925 Sind 144 (146) : 81 Ind Gas 834 : 20 Sind 
L R 335, Kishindas Pur&umal v. Menghraj Khaildas.'] 

20. (1934) AIR 1934 Dah 476 (476) : 155 Ind Gas 238. Sita Ram v. Mt. Mah- 

mudi Begam . 

21. (1906) 29 Mad 284 (285) ; 16 Mad L Tour 99, Mylan v. Annavi Madan , 
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12. Money need not belong to the person paying. — The 

Section does not say anything about the origin or source of the 
money with which the payment is made. Where J and B are 
co-debtors, and A authorises B to make a payment on behalf of both 
A and B, and B makes such payment, it does not matter that the 
money paid does not belong to A but belongs to B} 

13. Who must make the payment — General. — On the 

principles stated in Note 12 above, a payment, in order to save time, 
must be made either by the person liable to pay the debt or by his 
duly authorised agent. ^ For, unless this is so, there cannot be implied 
any admission of liability which is the l)asic principle of the Section. 
In Ilarloclc v. Ashbur!/,'^ where a x^J^y^^ent of rent was made in 
respect of a part of certain mortgaged property to the mortgagee by 
a tenant of the mortgagor without having been asked by the mort- 
gagor to do so, it was observed by Brett, L. J., as follows : — 

“Secondly, it is no 'payment’ within the Act, because it is 
a payment of rent, so paid and so received, and not a xmyraent 
of principal or interest. Thirdly, even if it were a payment, it 
has not been made by the mortgagor or any agent of his or any 
one bound to make a payment of principal or interest on his 
behalf, and unless it were paid in one of these ways it is not 
within the Statute. The reason for this is that in all these 
statutes the princiide is that where a payment is allowed to 
take a case out of their operation, it must be such a payment 
as amounts to an acknowledgment, that is to say, it must be 
made by’sorne person who is or would be liable to make it.” 

In Ohhinery v. the Ford Chancellor observed as follows : 

“Money paid, that is money handed over, by a stranger to 
the contract under which it was i)aid, to the individual entitled 
to receive it, would not have the characteristics and the legal 
quality of payment. It would l)e a voluntary I'cnder ; a gift or 
donation, being made l)y a party not in any respect subject to 
liability, to the individual who would not be entitled to receive 
from the person so rendering it any part of the money which it 
is sux>posed would lie so paid.” 

14. Person liable to pay the debt or legacy. — The Section 
does not require that the person paying should be personally liable. 
The expression “person liable” will include persons like purchasers of 
mortgaged prox)erty or puisne mortgagees, whose liability is in respect 

Note 12 

1, (1934) AIR 1931 Mad 623 (624) : 1,51 Iiid Cas 1087, Narat/ana Iyer v. 

O fficial Asf^ujfiec of Madras, 

Note 13 

1. (1918) AIR 1918 Oudh 323 (324) : 47 Ind Cas 655, Lachmi Narain y.Daya 

Shankar . 

2. (1882) 30 W R (Eng) 327 (328) ; 19 Ch p 539 ; 46 L T 356 ; 51 L J Ch 394. 

3. (1864) 145 R R 79 (84) : 11 H L C 115 : 4 N R 620 ; 10 Jur (N s) 855 ; 11 

L T 68 : 13 W R 20. 
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Note 18 


of property.^ But the words ‘‘person liable to pay the debt’* and 
“debtor” mean the person liable under the contract of debt. Where 
A incurs a debt, B who is his son and who may be liable under the 
Hindu law to pay the debt is not a debtor, and a payment by him 
will not extend time.^ 

The expression “person liable to pay the debt or legacy” must 
be interpreted in the light of Section 21 sub-section 2* For a full 
discussion of the subject, see Note 6 to Section 21, infra. 

15. Principal and surety. — See Note 12 to Section 21, infra. 

16. Payment by one of several joint debtors. — See Notes to 
Section 21, infra. 

17. Payment by one of several Muhammadan co-heirs. — 

See Note 10 to Section 21, infra. 

18. “Agent duly authorised in this behalf.” — The question 
whether the person making the payment is an agent duly authorised 
by another is one of fact to be determined on the circumstances of 
each case.^ No formal or express authorisation is required under 
the Section.^ 


Note 14 

1. (1938) AIK 1938 Gal 129 (131), A2iz7ir Hakniaji Osmani v. Upendranath 
Sam aula. 

(1926) AIR 1926 Cal 1218 (1219) : 51 Cal 179 : 9S Iiid Cas 201, Bhuhan 
Mohan v. Hanuinbind. 

(1921) A I B 1921 Mad 102 (102) : 44 Mad 541 : 62 lud Cas 393, Asharam 
Soujcar v. Venkalasami Naidu. (Purchaser of mortgaged property 
at a court-auction is a person ‘liable to pay the mortgage debt’ within 
the meaning of Section 20.) 

2', (1918) AIR 1918 Oudh 323 (325) : 47 Ind Cas 655, Lachhmi Narain v. 
Day a Shankar. 

Note 18 

1. (1934) AIK 1934 Mad 623 (024) ; 151 lud Oas 1087, Nara!/<i.Ha Aiijar v. 

Ojjicial Afisvjnee, Madras. 

(1903) 28 Bom 248 (252) : 5 Bom L R 1020, Gnpal Doji Saihc v. Gopal 
Sonu. (Payment of interest by the principal debtor is not payment 
of interest by the agent of surety. The relation of principal and 
surety does not give rise to any implied authority.) 

(1911) 11 Ind Cas 858 (858) (L B), Mutlniveerappa Ghetty v. Abdul Kadir. 
(1910) 5 Ind Cas 539 (546) : 37 Cal 526, Sarnrjijar Begani \. Barnda Kant 
M'lttcr. (A person holding power-of-attorney from his wife and her 
sister is a duly authorised agent of both for i>aying interest under 
S. 20 of the Limitation Act.) 

(1915) A I R 1915 Mad 307 (307) ; 2,5 Ind Gas 927, Amiama^ai Battar v. 
Natesa Tyar. (Authority to make payment may be inferred from 
circumstance.s or conduct.) 

2. (1929) AIR 1929 P C 297 (299) ; 121 Tnd Cas 193 : 57 Ind App 1 (P 0), 

National Bank of Upper India Ltd. v. Bansidhar . 

(1890) 17 Cal 944 (951). Brij Mohan Lai v. Ttudra Perkash Misser. 
(Section 20 doe.s not require the agent to be authorised in writing. An 
agent may impliedly be so authorised.) 

(1911) 12 Ind Cas 23 (24) (Low Bur), Mauny Aung Do v. Esoof AZi. (Express 
authority not necessary.) 

; ' (1931) AIR 1981 All 898 (400) : 133 Ind Cas 155, Kamta liai v. Jaduraj 
Kunwari. (Authority to agent need not be express J 
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Ilhistrations. SdOtiOll 20? 

1. A executed a promissory note to X in substitution of a promis- Note 18 
sory note that had been executed by B to X, the understanding 

between A, B and X being that B would pay up the principal 
and interest due under A's note, in accordance with which 
arrangement A left it to B to make the payment and B made a 
payment for interest. It was held by their Lordships of the 
Privy Council that B must he regarded as an agent of A duly 
authorised to make the payment within the meaning of this 
Section.^ 

2, A Burmese married couple X and Y of the cultivating class 
worked land together. Y had to pay rent of the land but was 
temporarily incapacitated from paying it by his being in jail. X 
however went on cultivating the land and paid the rent. It 
was held that X must be taken to have authority to act for 
both and make payments.^ 

But though no formal authorisation is necessary, there must he 
definite evidence showing that there was some authority on the part 
of the one to make tlie i)ayment on behalf of the other.^ The mere 
fact that the payment of money by A enures for the benefit of B, 0 
and B also does not constitute an authorisation to A to make the 
payment on their behalf.® Similarly, the mere fact that an elder 
brother is allowed to a certain extent to act on behalf of the younger 
brothers in matters of executing mortgages, taking loans,' and things 
of that sort does not necessarily mean that there is authority for the 
elder brother to make a payment so as to save limitation as against 
the others." Again, where /I, B and C are liable to pay a debt and 
A makes a payment, the fact that B and C are present at the time 
of payment does not make the payment necessarily one by A on 
behalf of B and C’.® 

The authority need not be a specAal authority in respect of the 
particular loan in question; it may be a general authority in respect 

8. (1929) A I R 1929 P C 297 (299) : 121 Ind Cas 193 : 57 lud App 1 (P C), 

National Bank of Upjfcr India Ltd, v. iJansidhar . 

4. (1911) 12 Ind Cas 23 (24) (Low Bur), Mau7ig Aung Do v. Esoof Ali. 

5. (1933) AIR 1933 Cal 2G8 (270) : 143 Ihd Cas 472, Dharnidhar Ghase v. 

1 7id r a 7ia r ay ana Si nha. 

(1914) A I R 1914 All 114 (115) : 23 Ind Cas 8G3, Ila^nchandra Si7i<jh v. 

Mt. Ihcrga Devi, 

(1926) AIR 1926 Oudh 248 (252) : 92 Ind Cas 94, National Bank of Upp^-r 

India Ltd. v. Bansidhar. (Payment, of interest due on a promissory 

note by a third party otherwise than as agent.) 

6. (1929) A I R 1929 Mad 881 (882) : 121 Ind Cas 858 : 58 Mad 119, 

Thayanimal v. Muthukumarasivamy. 

7. (1933) AIR 1933 Cal 268 (270) : 143 Ind Cas 472, Dharanidhar Ghose v. 

I7idra7iarayana Si7iha, 

S, (1935) AIR 1935 Cal 648 (649) : 158 Ind Cas 512, A7i7iada Charan v. 

Jhatu Charan. 

But where they are not only present but sign underneath, authority by them 
may be presumed : 

Sec (1923) A I R 1923 Bom 369 (369) : 74 Ind Cas 302, Devi Chand 
V. Jatnshetji Shapurji, 


Lim, 47 
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of a number of loans.® A general authority to pay the total amount 
clue under a bond, would, however, include authority to pay the- 
interest also due on the bond, or to make part payments^® though, 
when the authority is specific only to pay towards principal, the 
agent has no authority to pay for interest. 

To constitute a person a duly authorised agent it is not necessary 
that the exercise of the authority should be obligatory. It is suffi- 
cient even if the exercise of it is optional.^^ 

A payment made by an agent in excess of his authority will not 
have the effect of extending the time under this Section. An agent 
who can give the creditor the benefit of Section 20 has to act 
within the terms of his authority ; if he exceeds his authority or 
does something not actually covered by his authority, he cannot bind 
the principal so as to give the creditor the benefit of Section 20.^^ 
Thus, where A executed a mortgage to B directing him to pay the 
mortgage amount immediately to X who had obtained a decree 
against A and to obtain a receipt, but B i)aid the money into Court 
more than a year thereafter, it was held that the payment was in 
excess of his authority and did not have the effect of exceeding the 
time.^^ Similarly, where A mortgaged to B asking him to pay off the 
debt due by A to C, but B merely made a part payment two years 
thereafter, it was held that B exceeded his authority and could not 
be considered as the agent of A for the purpose of making a part 
payment.^® The same principle would apply where a vendee is 
asked to pay such a debt, and the latter makes only a part 
payment, 

The words “ authorised in this behalf ’’ mean authorised to make 
the payment.” But an authority to pay carries with it the autho- 
rity to make an endorsement for the payment made. No specific 
authority to make the endorsement itself is necessary, 

9. (1933) AIR 1933 Cal 826 (827) ; 147 Ind Cas 459. Jihan Krista v, JJnri, 
[Sec (1899) 22 All 123 (128) : 1900 All W N 18 (F B), Powell v. 
M ti mcipa I Board o f M ussoor ie.'] 

10. (1925) AIR 1925 Rang 30 (32) : 2 Rang 367 : 84 Ind Cas 391, Rala Singh 

V. Bhaqwan Sinlicf d' Sons. 

(1898) 25 Cal 844 (852) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (P C), 
SukJiamoni Choiodhrani v. Ishan Ghunder Roy. 

[See (1895) 18 Mad 456 (457), Kailas Padayachi v. Ponmikajuiu.'} 

11. (1926) AIR 1926 Mad 1176 (1177) : 98 Ind Cas 162, Karuppan Ghetti v. 

Maruthanayaqam Pillai. 

[See (1914) AIR 1914 Mad 381 (381) : 23 Ind Cas 810, Alagappa 
Ghetfiar v. Subramania Pandia Thcvan.'] 

12. (1914) AIR 1914 Mad 381 (381) : 23 Ind Cas 810, Alagappa Chettiar v. 

Subramania Pandia Thevan. 

13. (1925) AIR 1925 Mad 703 (705) : 87 Ind Cas 989, Balaguruswami 

Naicken v. Gurustvami Naickeyi. (2 Bing (N C) 241, Followed ; 
AIR 1921 Mad 704, Pistinguished.) 

14. (1925) AIR 1925 Mad 703 (706) : 87 Ind Cas 989, Balagur usivami Naicken 

V. Guruswami Naicken. 

15. (1914) AIR 1914 Mad 381 (881) : 23 Ind Cas 810, Alagappa Chetiiar v. 

Subramania Pandia Thevan. (Mortgagee asked to pay off debt 
fully — Not authorised to pay interest only.) 

16. (1922) A I R 1922 Mad 401 (401), Ramachandra Raju v. Furushottam, 

17. (1927) AIR 1927 Mad 959 (959, 960) : 105 Ind Cas 475, Venkatestvarlu v. 

Suryaprakasam. 
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Ml© words ‘‘ agent duly authorised ” include authority given by 
law as well as authority given by act of partiesf^ 

Can a Court be regarded under any circumstances as the agent of 
the party for the purpose of this Section ? It has been held in the 
undermentioned cases^*^ that it can be an agent, provided the 
assets of the party are so placed by his own act or by operation of 
law that the Court can operate upon the assets and make payments, 
the volition of the party being immaterial. 

The person making the payment must be an agent of the person 
liable to pay, at the time of the payment. Under the provisions 
of Section 201 of the Contract Act, the death of the principal 
terminates the agency. Therefor© a payment made by the quondam 
agent after the death of the principal will not give a fresh start of 
limitation under this Section. Similarly, where an order of adjudi- 
cation is annulled under Section 37 of the Provincial Insolvency Act 
and an appointee of the insolvent's property is placed in charge of 
the property, such an appointee is not an agent of the insolvent 
and therefore a payment made by him does not save limitation."^ 

19. Payment by Court.-™ See Note 18 above. 

20. Payment by husband or wife.— See Note 18 above. 

21. Payment by pleader. — A itayment by a pleader duly 
authorised to make the payment will give a fresh starting point of 
limitation.^ 

22. Payment by receiver. — In Chinnery v. Evayisf M, who 
was the owner of three counties Cork, . Kerry and Limerick, 
mortgaged them to F. Interest having fallen due, F applied and got 
a receiver appointed in respect of the properties. The receiver took 
possession of the property in the county of Limerick and from out 
of the rents received paid towards the interest on his mortgage. 
It was held that the receiver must bo considered to be the agent of 
M and that the payment would save limitation against F. The 
Lord Chancellor observed as follows : — 

“ Upon that point I think no reasonable doubt can be 
entertained, that under the Statute (Section 40, 3 4 Will. IV 
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Note 22 


(1907-08) 4 L B H 1 (1), JJahu Chimanbux Bhowsinha v. Surju Banniah, 

18. (1919) A I R 1919 Oal 7 (8) : 52 Ind Gas 43G, Chandra Kanta v. BehariLal, 

19. (1921) AIR 1921 Mad 704 (707, 708) : 44 Mad 971 ; GB Ind Gas 100, 

Govindasamy Pillai v. Desai Goundan. 

(1927) AIR 1927 Mad 80 (81) : 98 Ind Gas 571, V enhatasubhayya v. 
Seshayya. 

(1924) A I r' 1924 Mad G38 (639) : 78 Ind Gas 832, Sabapathy Cheiiy v. 
Shunmugappa Gheity. 

20. (1880) 1880 Pun Re No. 78, Sirdharini Kishen Koer v. Mujina Ball. 

21. (1935) AIR 1935 Rang 152 (154) : 156 Ind Gas 783, Maying Po Oyi v. 

li. K. Barter jee. 

Note 21 

1. (1916) AIR 1916 Cal 173 (174) : 32 Ind Gas 358, Basdno Narain v. Bachan 
Choudhurani. 

Note 22 

1. (1864) 145 R R 79 (85) : 11 H L C 115 : 10 Jour (N 8) 855 : 13 W B 20. 
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Note 24 


Ch. 27) the receiver in the receipt of the rents of the Linferiek 
estate is, in point of fact as well as of law, the receiver of the 
mortgagor, the owner of the estate subject to the mortgage, 
and that any payment made by the receiver in pursuance of 
the order is payment in law by the legal agent of the person 
liable to pay. I have no doubt, therefore, and I submit to 
your Lordships, that no reasonable doul)t can be entertained as 
to the mortgagee’s security affecting all the lands originally 
comprised in it, in those three separate counties of Cork, Kerry 
and Limerick.” 

This decision was followed by the Madras High Court in 
Vcnkatararnayya v. Suhramaniyarn} In that case a receiver who 
was appointed in a suit for partition and administration and who 
was authorised by the order of appointment to pay interest on debts, 
made such a payment. It was held that the payment was sufficient 
to keep the debt alive against all the parties who were bound by 
the debts. But where a receiver appointed in a suit for a dissolu- 
tion of partnership was not authorised to keep any debt alive, his 
powers being limited to collecting outstandings and doing all things 
necessary for the realisation and preservation of the assets, it was 
held by the Chief Court of Lower Burma that the receiver had no 
authority to keep the debt alive by an acknowledgment/^ 

23. Fresh period — Computation of. — Since it is the pay?nent 
that saves limitation, the fresh period must be computed from the 
date of payment and not from the date of the writing evidencing 
such payment.^ 

24. Proviso — “Appears in the handwriting of or in a writing 
signed by.” — The proviso requires that the fact of the payment 
must appear in the handwriting of or in a writing signed by the 
person making the payment. The object of this requirement is to 
exclude fraudulent oral testimony as to payment.^ 

Before the Limitation (Amendment) Act I of 1927, the proviso to 
the Section ran as follows : 

“Provided that, in the case of a part payment of a principal 
of a debt the fact of the payment appears in the handwriting of 
the person making the same.” 

A payment of interest as such was not required to be in the 
handwriting of the person making the payment.^ Thus, where 

2. (1915) AIR 1915 Mad 137 (143) : 26 Ind Gas 393. 

3. (1915) AIR 1915 Low Bur 63 (64) : 29 Ind Cas 27 : 8 Low Bur Rul 159, S, 

M. A, Chetty v. M, L, E, M. A. Chetiy. 

Note 23 

1. (1929) AIR 1929 Mad 432 (438) : 117 I. 0. 124, Ainmayi v. Sundayya. 
(1910) 8 Ind Cas 349 (349) (Mad), Lakshiminarasimham v. Bharata, 

Note 24 

1. (1921) AIR 1921 Mad 704 (706) : 68 Ind Cas 100 : 44 Mad 971, Govinda^ 

samy Pillai v. Desai Ooundan, 

2. (1915) AIR 1915 Mad 726 (726) : 26 Ind Cas 507, Muthu v, Sandanam. 
(1897) 1 Cal W N 229 (230) (S N), Amrita Shaha v. Panchkoni Shaha, 
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mon€fy was paid by the judgment-debtor to the decree- holder for 
interest and was certified by the decree-holder, such payment would 
extend the time even though there was no writing in the hand- 
writing of, or signed by, the judgment-debtor evidencing the payment. 
As regards the part payment of the principal of a debt, the proviso 
required the fact to appear in the hancUvriting of the person making 
the payment. This requirement gave rise to a difference of 
opinion as to whether, where a payment was written by one person 
and signed by the person making the payment, it could be said that 
the fact of payment appeared “in the handwriting of the person 
making the payment.”^ There was also a doubt as to whether in the 
case of the illiterate persons who have made their mark below the 
entry of the fact of payment in the handwriting of a third person, it 

2a, (188G) 188G Pun Ro No. 61, Chajju v. Gulab. (Part payment towards decree 
del^t — No record.) 

(1880) G Bom 108 (lOG), Narronji. Bkhnji v. Mugyiiram Chandaji. 

(1934) AIR 1934 Kang 227 (228) : 151 Ind Gas 42G, A^a^jayi v. Maung Po. 

(1922) A I R 1922 Pat 44G (447), Amhika Prasad v. Gaga Loan O ffice Ltd. 

(1925) AIR 1925 Pat 806 (807) : 88 Ind Gas 747, Dans/or v. Shaw Go. 

(1912) 14 Bid Gas 385 (339) (Bali), Jrtavi Das v. Kansiii Pam. (Unsigned 
deposilioti alleging pai t payment — Fact of payment docs not appear in 
the handwriting.) 

(1923) AIK 1923 Bum 207 (207) : 72 Ind Cas 275, llansraj v. Bapu 
Krishaswami, 

(1925) A X R 1925 Oudh 34 ('6b) : 79 I. G. 848. Mi. Mohanya v. Panna Lai. 

(1917) A 1 K 1917 Gal 12 (12) : 38 1. G. 293, Kimja Behan v. Jogendra. 

3. (1918) A I R 1918 Cal 49(50): 47 Ind Gas SOOJJaliraw, Koch v, Sabha. (No.) 

(1917) A I R 1917 Mad 805 (805) : 40 Mad 698 : 30 Ind Gas 240, Venkata^ 
kris7ihiah v. Subbraifudii. (No.) 

(1921) A I R 1921 Nag 46 (48) : 17 Nag L R 40 : 62 Ind Cas 297, Bishesh- 
war Das v. Madho Pa). (No.) 

(1908) 35 Cal 813 (818) : 4 Ind Cas ‘621, Sa7itish war v. Lakhikania. (No.) 

(1915) AIR 1915 Mad 101 (102, 103) : 21 Ind Cas 302 (305) : 38 Mad 438, 
Lodd Gnvinda Das Krishna Das v, Pukmani, (No.) 

(1909) 4 Ind Gas 374 (375) : 5 L. B. R. 108, Arunachellaiti v. Ismail. (No.) 

(J<S96) 23 (’al 546 (552) (F B), liaji PahmuilAilla v. Carer ji Bhuja. (No.) 

(1915) A I R 1915 Mad 726 (726) : 26 Ind Gas 507, Mnihu Pillai v. San., 
dan tm Pillai. (No.) 

(1884) 7 Mad 55 (50), Seska v. Seshaya. (Yes.) 

(1884) 7 Mad 76 (80) : 7 Ind Jur 596, Ellappa v. Annavialai. (Yes.) 

(1928) A I R 1928 Bom 417 (417) : 52 Bom 35G : 109 Ind Gas 702, Hari- 
gorind V. Gayiijubai Baiivanl. (Yes.) 

(1923) AIR 1923 Bom 369(369) ; 74 Ind Gas 302, Dcnchand v. Jamshedji. 
(3Avo joint debtors — Fact of payment recorded in handwriting of 
one but signed by both — JJeld that it was suhicierit acknowledgment.) 

(1903) 28 Bom 202 (264) : 5 Bom Ij K 1031, Janina v. Jaga Bhana. (Per 
Jenkins, C.J. — 'Oiie condition prescribed by S. 20 that part payment of 
the principal debt must appear in the handwriting of the person 
making the same is satisfied if the payer affixes his mark beneath an 
endorsement not written bv him.) 

(1930) AIR 1930 Pat 372 (375, 376) : 126 Ind Cas S98 : 9 Pat 851, Kesari- 
chand Johr Mull v. Mukieswar T riou^iait. (Signature of person 
making payment on cheque is sufficient compliance with the proviso.) 

(1917) A I R 1917 All 465 (466) : 35 Ind Gas 199 : 39 AH 36, Bank of MtiU 
tan Lid. v. Karnta Prasad. (Deposition of debtor signed by him is 
not evidence of part payment so as to save limitation.) 

(1884) 1884 Pun Re No. 99, Narasingh Das v. Bachaiar Singh. (“It may 
fairly be said that where the debtor by attaching his signature has 
adopted the writing and made it his own he thereby causes the fact 
stated therein to appear in his own handwriting.”) 

(1916) AIR 1916 Bom 125 (125) : 41 Bom 166 : 38 Ind Gas 359, Numjkhan 
Nathankhan v, Dadabhai Mussev V alii. (Mere signature liy the 
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could be considered to be in the handwriting of the person making 
the payment.^ 

The amendment of the proviso has now set the matter at rest. 
Every payment must now appear in the handwriting of, or in a 
writing signed by, the person making the payment. Thus, the mere 
fact that a decree- holder certifies a payment for interest made by the 
judgment -debtor will not now extend the time in favour of the 
decree-holder unless the payment is evidenced by a writing or 
signature as aforesaid.^ The amendment making it sufficient that the 
writing should be signed by the debtor is, to that extent, in favour of 
the creditor who is not able to prove the writing of the debtor 
relating to the fact of payment.^ 

Under Section 3, clause 62 of the General Clauses Act, 1897 
“ signature ” includes mark and consequently, if a writing evidencing 
the fact of payment is subscribed to by tJie mark of the illiterate 
person making the payment, it would be a writing signed by him 
within the meaning of this Section.^ It has been held by the High 
Court of Calcutta that where it is customary for the scribe to write 
the payment and to sign it also on behalf of the illiterate person 
making the payment who touches the pen, the writing would bo 
regarded as being signed by him even though not even a mark had 
been made by the illiterate person.^ The High Cdurt of Lahore 
has on the other hand held a contrary view,^ Where S, an illiterate 
person, touched a pen and passed it to B who wrote *‘22nd March 
1930 ; S paid rupee one,” and then wrote his own signature as 

scribe but not on behalf of it was held by the High Court of 

Madras that the endorsement could not be considered to be signed by 
S and did not save limitation. 

Where a debtor sends a money order to the creditor and writes 
in the coupon that the amount should be credited to the debt, the 

debtor to the endorsement of payment of debt docs not suffice — It 

must be in the handwriting of the debtor.) 

(1930) AIR 1930 Rang 04 (65) : VIG Ind Cas 540, Maunrj Tun lllaxng v. 
IJ Aung Gyaw. (Person knowing how to write affixing his signature 
to a type- written statement of payment — livid payment was not 
in his handwriting.) 

4. (1928) A I R 1928 Bom 417 (417, 418) : 52 f^oin 856 : 109 Ind Cas 702, llari 

Gohind v. Ganquhai Balwant, (Yes.) 

(1921) AIR 1921 Pat 476 (477) : 62 Ind Cas 644, ^SVi Ham Singh v. Kashi 
Mollah, (Yes.) 

(1911) 12 Ind Cas 23 (24) (Low Bur), Maung Axing Do v. Esoof Ali. (Yes.) 
(1874) 7 Mad H C R 358 (358), Bhecmangoivda v. Ecranah, (Yes.) 

5. (1933) AIR 1933 All 49 (49) : 143 Ind Cas 324, J ai Karan v. Panchaiti 

Akhara Choia Naya Udnsi Najiak Skahi 

6. (1933) AIR 1938 Lah 341 (342) : 14 Lah 580 : 141 Ind Cas 611, Jagtu Mai- 

Sada Sukhrax v. Charanji Lai Fakirchand. 

7. (1928) AIR 1928 Bom 417 (418) : 52 Bom 350 : 109 Ind Cas 702, Hari 

Govind V. Ganquhai, 

(1918) AIR 1918 Cal 49 (50) ; 44 Ind Cas 516, Baliram Koch v. 
Sahha Sheikh.^ 

9. (1932) air 1932 Cal 440 (441) : 137 I.C. 788, Pajani Mandal v. Digindra. 

(A 1 R’l921 Pat 476 Followed ; A I R 1918 Cal 49 Not followed.) 

9. (1928) AIR 1928 Lah 157 (157) : 108 Ind Cas 727, Oanga Rant v. Ntkka- 
singh. (AIR 1918 Cal 49 Followed; AIR 1921 Pat 476 Not followed.) 
10. (1935) AIR 1935 Mad 1047 (1048) : 169 I.C, 158, Kamppayya v.Subbayya, 
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fact of payment can be said to “appear in the handwriting of the 
person making the payment” within the meaning of this Section.^^ 
Where a cheque signed by the debtor is given as a payment, it must 
be deemed that by reason of the signature on the cheque, the fact of 
payment appears in the handwriting of or signed by the person 
making the payment. It was however held in the undermentioned 
case^^ that the mere endorsement of a hundi by the debtor in favour 
of the creditor is not sufficient to give a fresh starting point of 
limitation. But the decision proceeded on the view that it was 
necessary under the Section that the writing must itself show that 
the payment was for part of principal. As has been shown below, 
this view has generally been dissented from. 

A part payment made and endorsed by the judgment. debtor on 
the decree will give a fresh starting point of limitation.^^^ 

It is only the fact of paymcmt that must appear in the handwriting 
of or under the signature of the person making the payment ; it is 
not necessary to state that such payment is towards principal or 
interest. In Ankamrna v. Rama Sastruluf^ Mr. Justice Innes 
observed as follows : — 

“All that is required by Section 20 of the Limitation Act, 
1877, is that the fact of the payment should appear in the 
handwriting of the person making the same. It is not necessary 
that the appropriation of the payment to principal should appear 
in writing. That may be made to appear otherwise.” 

Evidence aliunde to show that the payment was stated at the 
time of the payment by the debtor to be for interest or for principal, 
may be let in and is not prohibited by Sections 91 and 92 of the 
Evidence Act.^‘*“' The fact that there w^as a debt and that such debt 
exceeded the amount paid may be proved almnde in order to show a 
part payment of principal.^^f* 

A contrary view was expressed in Mackenzie v. Thiriiven» 
{/adathanf^ namely that the fact that the payment was a part 
payment should also appear in the handwriting of the person making 

11. (1930) AIR 1930 All 123 (124) : 124 Ind Cas 22, Bam Samp v. Muhammad 

Uhaidullah Khan. 

(1906) 27 All 576 (579) : 2 All L Jour 287, Ashanullali w Dakkhini Dili. 

12. (1933) AIR 1933 Lah 741 (742) : 144lnd Cas 641, Dial Singh v. Davindar. 
(1933) AIR 1933 Lah 341 (341) : 14 Lah 580 : 141 Ind Cm Gil, Jagtu 

Mal-Sada Sukhrai v. Charanji LaUFakirchand. 

[See (1916) AIR 1916 Cal 580 (580) : 42 Cal 1043 : 31 Ind Cas 626, 
Kedar Nath v. Denohhandu ShahaA 

13. (1897) 19 All 307 (307) : 1897 All \VN 49, Ham Ghandar v. Chandi Prasad. 
13a.(1883)5 All 201 (207) : 1882 All W H 221, Janki Prasad v. Ohulam Ali. 

14. (1883) 6 Mad 281 (283). 

I4a.(1937) A I R 1937 All 640 (640) : I L R (1937) All 732 : 171 Ind Cas 422, 
Pear eg Lai v. Muhammad Yusuf. 

(1932) A I R‘ 1932 Lah 212 (213) : 13 Lah 448 : 135 Ind Gas 673, Bharat 
National Bank Ltd. v. Bhishan Lai. (Writing need not show the 
character of the payment.) 

(1936) AIR 1936 Mad 848 (851): 165 I C 225, Karidasivamyv. Thevammal. 
14b.(1936) A I R 1936 Lah 629 (636) : 165 Ind Cas 728 : 17 Lah 737, Mtinicipal 
Gommitteey Amritsar v. Balia Ham. 

15. (1886) 9 Mad 271 (273). 
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the payment. The view expressed \n J ada AnUamma s case^^ hm 
generally been followed,^® though the view expressed in Mackenzie's 
case^^ has also been followed in some cases. It is submitted that 
the view expressed in Ankamma s case^'^ is correct on principle. 

It is only for the ptirjwses of Section 20 that a payment towards 
a debt should be in the handwriting etc. of the person making 
it ; the creditor is not debarred from proving by evidence that a 
payment was made for his debt for other purposes such as that be 
had waived default of instalments due under an instalment bond.^^* 

A part payment of the principal of a debt must appear in the 
handwriting of the person making the part 2 )avme}it and not in that 
of any other person, however autliorised. Thus, where A makes a 
payment and under A’.s authority, makes an entry of the payment, 
such entry will not give a fresh starting point of limitation. 

25. Payment and writing need not be simultaneous. — It is 

not necessary that the writing acknowledging the payment must be 
simultaneous with the payment. It may be made later. ^ The 


16. (1930) A I R 1930 All 392 (394, 395): 62 All 459, Siyigh ci; Co. v. Sircar db Co. 
(1936) AIR 1936 Mad 848(851): 165 1 C 225, Kandnswamii v. Therammal. 
(1921) AIR 1921 All 335 (337) : 43 AH 216 : 59 Ind Gas 941, Cicrlcndar v. 

Abdul Hamid. 

(1920) AIR 1920 Bom 413 (414) : 44 Bom 392 : 56 Ind Gas 429. Sukaram 
Manchand Gujar v. Keval Pad??tasi Gujar. 

(1896) 23 Cal 592 (599), In the matter of Ambrose Summers. 

(1902) 0 Cal W N 218 (223), Mandardar Aitch v. Secy, of State. 

(1904) 1904 Pun Re No. 84, Buta v Parania Hand. 

17. (1897) 19 All 307 (307) : 1897 All W N 49, Ham Chandar v. Ohandi 

Prasad. (Following 9 Mad 271.) 

(1907) 9 Bom L R 1329 (1331), Ranehordas v, Pestonji. 

(1919) AIR 1919 Mad 952 (963) : 43 Ind Gas 20, Mulbia Chetiiar v. 

Kuttayyan. (Following 9 Mad 271, and not following 6 Mad 281.) 
(1894) 1894 Pun Re No. 124 (1^479), JHwan BhutaSinoh v. IJnkam Chand. 

(9 Mad 271 Followed ; 6 Mad 281 Not followed.) 

(1897) 1897 Pun Re No. 1, Sardar Bac/iatfar Sinqh v. J aqan Nath. 

{See also (1937) AIR 1937 Sind 95 (96) : 31 Sind L R 68 : 168 Ind 
Gas 820, Firm Hariram-Dawlatrani v. Firm Barnsiyiyli- 
Gopal Singh. (Payment of interest as such must be in writing 
— But not payment of principal as part principal.)] 

18. (1931) A I R 1931 Cal 157 (168) : 68 Cal 615 : 130 Ind Cas 571, Probhat 

Chandra v. Mohesh Chandra. (AIK 1925 Lah 394 Followed.) 
(1925) AIR 1925 Lah 394 (395): 6 Lah 163; 89 I.C. 294, Nayid Lai v. Akki. 

19. (1896) 23 Cal 546 (553) (F B), Mukhi Haji EahmatuUa v, Goorerji Bhuja. 
(1907) 29 All 773 (779) : 1907 All W N 2G3 : 4 All L Jour 628, Dharam 

Das V. Ganqa Devi. (Following 23 Cal 546.) 

(1916) A I R 1916 'Pat 326 (327) : 35 Ind Cas 375 : 1 Pat L Jour 474, Bishun 
Parkash Narain Singh v. Muhammad Sadique. 

(1901) 20 Bom 246 (249, 250) : 3 Bom L H 834, Bhaishankar v. Bai Par- 
rafhi. (A part payment of the principal of a debt to have the effect 
ascribed to it by provi.so to S. 20 must appear in the handwriting of 
the person making the payment, and not in the handwriting of 
another person howsoever authorized.) 

(1918) AIR 1918 Pat 95 (96) ; 48 Ind Caa 728 : 4 Pat L Jour 365, Mayiin- 
dra Nath Roy v. Kanhairam Marioari. 

(1920) AIR 1920 Pat 445 (446): 64 I.C. 802, Banicari Lai wBarnchandra. 
(Part payment by agent must appear in his hand — Principal’s writing 
is not required — Agent’s authority to pay must be proved. V 

Note 26 

1. (1894) 17 Mad 92 (94), Venkatasubbu v. Appasundaram. 
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acknowledgment is a mere matter of evidence'*^ and i)rovided it is 
signed before the suit is commenced, it is sufficient.'^ It is the 
payment and not the acknowledgment that extends the time and 
therefore if the payment is made within the time fixed, it is sufficient 
to extend time though the acknowledgment is made after such period.* 
But an acknowledgment of a payment in the written statement filed 
in the suit itself cannot be called in aid for the purpose of Section 20, 
the reason being that the suit must be tried on the cause of action as 
laid in the plaint and an inherent defect such as the plaint being out 
of time (nothing being said in the plaint as to how it is not barred) 
cannot be supplied by the written statement.® 

26. Signature must have reference to the acknowledgment 
of payment. ■ — It is the achnoivlcdgment of the payment that must 
be signed by the person making the payment. Where therefore the 
defendant signs his name and afterwards, another person, without 
either consulting the person making the payment or getting his 
authorisation, writes the endorsement of payment over the signature, 
such writing and signature will not save limitation under the proviso.^ 

27. Proviso — “Person making the payment.*' — The words 
“the person making tlie payment” do not necessarily mean the person 
who physically hands over the money. Thus, where A sends money 
by his servant or tlirough post to />*, it is not the servant or the 
postman who makes the payment, but A} N was the officer of 
and a payment was made towards a debt when the creditor, N and S 
were all present, and an endorsement was written by N purporting 

(1,931) A 1 R 1931 All 376 (370) : 131 lud Cas 867, Gaiiesh v. Maltu Mai, 

(1933) AIR 1983 Bom 252 (253) : 57 Bom 453 : 144 Ind Cas 990, Viswa- 
nath V. Mahadeo. (17 Mad 92 Followed.) 

(1937) AIR 1937 Cal 284 (288): I L K (19:37) 2 Cal 137, MoUuddinv . Nalini. 

(1929) A I R 1929 Cal 714 (715) : 50 Cal 550 : 121 Ind Cas 741, Bengal 
National Bank Bid. v. Jatindra Nath Maiitnidar. 

2. (193:3) A I R 1933 Bom 252 (253) ; 57 Bom 45:3 : 144 lud Ca.s 990, Viswa. 
nath V, Mahadeo. 

:3. (1937) AIR 1937 Cal 284 (288) : 172 Ind Cas 302 : I L K (1937) 2 Cal 137, 
Md. Moizuddin v. Nat ini Bala Devi, 

4. (1937) AIR 1937 Cal 284 (288) : 172 Ind Cas 302 : I L R (1937) 2 Cal 137, 

Md, Moizuddin. v, Naiini Bala Devi. 

(1923) AIR 1923 Nag 117(118); 71 1. C. 17: 19NagLRG,Raw Vd,w, Mohan, 

(1880) 9 All 108 (111) : 1880 All W N 310 (F B), J iwan AH v. Basa Mai, 

(1933) A I R 1933 All 303 (:304) : 55 All 280 : 140 Ind Cas 510, Lai Smtfh v. 
(iulah Hai, (1929 Mad 432; 17 Mad 92 and 192:3 Nag 117, Followed.) 

5. (1935) AIR 1935 Cal 255 (256): 155I.C.721, DehjiGhelahhai Mehta A Go. 

Note 26 

1. (1931) AIR 1934 Rang 287 (288) : 152 Ind Cas 501, Theingan v. Sevugan, 

Note 27 

1. (1926) AIR 1920 Cal 510 (511) : 53 Cal 163 : 94 Ind Cas 057, Bamkumar 
Serve hand v. Nanuram Boddar. 

(1921) AIR 1921 Oudh 29 (30) : 01 Ind Cas 918, Bam Kishan Das v. 
Shyam Sundar. (A payment really made by an agcnit of the debtor 
doe.s not cease to be made by him because the actual handing over 
of the money was done by some menial servant under his orders.) 

(1919) AIR 1919 Cal 144 (147) : 50 Ind Cas 862, Sarajubala Debi v. 
Saradanath Bhattaohar jee. (Pavmejit through messenger.) 

(1920) AIR 1920 Mad 352 (353) : 54 Ind Cas 318, Duraisaniij v. Krishnier, 
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to bo by S. It was held that it was needless to investigate whether 
the money was handed over by .S’ to the creditor, or through the 
hand of his officer N, and that the payment must be held to have 
been made in such a manner that the entry might, if necessary, be 
made by iV'/“ 

28. Mortgagee in possession. — Under the Act of 1B71, there 
was no provision corresponding to sub-section 2 of the present Section 
and it was held that a receipt of rents and profits by a mortgagee 
was not a paymatt of interest within the meaning of the Section and 
could not save liniitation/^** Under the present sub-section, it is now 
provided that a receipt of rents or produce of land by a mortgagee 
thereof in possession is (h^emed to be a payment for the purposes of 
sub-se(dion This does not mean, how^ever, that such payment 

is subject to the conditions of sub-section 1 as to handwriting and 
signature. The reason is that, in fact, there is no person at ail mak- 
ing any payment in such a case. In Erasa Menon v. Ahdvl liahi. 
7710)1,^ their liordships of the Madras High Court observed as 
follows : — 

"We cannot accept the construction suggested that the receipt 
of rent mentioned in suh-section 2 is subject to the conditions 
mentioned in sub-section 1. Jf the argument put forward \vere 
sound, it w^ould follow^ that if rent or produce received is appro- 
j)riated tow'ards the principal of the dei)t, tl ]0 part payrnent 
inust ap[)ear in the hand wanting of the person making the i)ay- 
mont. is there a person that makes a payment at all? Ex 
liypolhvHi there is no such person. (Iranting that the receipt of 
the rent by the mortgagee is to be. trojited iis a payment by the 
niortgagor, is it reasonable to expect ihiii such a payment should 
appear in tlie handwriting of the debtor? The object of the 
Section is clearly to benefit the mortgagees in j)Osse8sion wijo 
receive the rent or ])roduce from the land. This objcict will be 
clearly frustrated })y adopting the construction suggested. Sub- 
section 1 contains four paragraphs and when, in sub-section 2, it 
is said that the receipt shall l)e deemed to l)e a payment for the 
])urpose of sub-section I, it does not follow^ that the payment 
referred to must necessarily bo that indicated in the first and 
secoi]d paragra])hs alone of tlio first sub- section. We shall he 

2. (19*23) A I H 1923 t'al 71 (74) : 72 Iiid Gas 392, (Ivljar Mayidal v. Sariman. 

Note 28 

la. . (1874) 1874 Pim Ro No. 74, Ravi Ktsiirn v. Nawab. (Iti this ca.so the 

produce was md received hy a mortgagee as such.) 

(1880) 3 Mad 57 (59) : 2 Mad 135 : Unnnrr Kulti v. Abdul Kadar. 

lb. (1922) AIR 1922 Oudh 102 (104) : 35 I 0 408, Mahadcr v. StUa J^alhsh, 
(1913) 19 Ind Cas 238 (238) : 35 All 270, Indarjit v. (lajadhar Sahai. 

(1930) A I K 1930 Oudh 178 (182) : IIS Ind Cas 835 : 5 l aick 53, Mata Thn 

V. Jftikhar Hussain. (Receipt of rent ndating to portion of mort- 
gaged prop(*rtv saves limitation against entire property.) 

(1924) A I R 1924 Fat 139 (171) : 72 Ind Gas 492, Fimjdar Sinyh v. Jdiiju. 
(Ijara lease — Ijardar allowed, to hold over after expiry of lease and to 
receive produce in lieu of iufccrest — Limitation is extended.) 

1, (1923) A I R 1926 Mad 1031 (1033, 1034) : 97 Ind Gas 941. 
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effect to the intention of the Lo^hslature by holding 
that the payment referred to is the payment mentioned in 
I)aragraph 3. 

“ The Section really refers to three things: (i) payment of 
interest on a debt or legacy by the debtor or his agent ; (2) part 
payment of principal of a debt by the debtor or his agent : 
(3) receipt by mortgagee in possession of the rent or produce on 
the land. The moaning of the Section is that a fresh period of 
limitation shall bo computed from the time of such payment 
or receipt. This is the effect of tlie Section, hut as this idea is 
expressed in it in a somewhat difl'ercnt order, it has l)eeM found 
necessary to say tiiat tlie receipt under sul)-secti.on 2 shall bo 
deemed to he paYunent under sub-section 1.” 

Where under a usufructuarY^ mortgage the mortgagee is to take 
iho usufruct for interest, the receipt of the usufruct will be deemed 
to be a x^ay merit ouIy" in respect of that mortgage and not in respect 
of liny other simple mortgage vvhicli the mortgagee may have." 

Whore H was a simple mortgagee and the mortgagor leased the 
])roj)ertY' to (r wlro was a son of //, II and O being members of a 
joint family, and (i was autliorizecl to paY" tlie rents to Jl, it was 
held that the lease must be deemed to be in favour of tlie joint 
■family and that the receipt of rents was taniamount to a x^^iynrent 
of interest and principal as ])rovi<lod in the lease.’^ 

A executes a usufructuary mortgage to /> ])roviding tliat ./> shall 
l)aY" (ioverninent revenue on tlie lands and appropriate the balance 
of the rents and profits towards interest. 7> leases it back to A- for 
a certain rent, and directs A to pay the (loveriirnont revenue from 
out of the rent and i:)aY' the liahince to liim. A makes tlie iiayment. 
It must be lield that the revenue ])aid by A must lie treated as rent 
received by the landlord within tlie moaning of suli-section 2.' 

In order that sub-section 2 mjty ajiiily, it is not necessary that the 
mortgage should he a f ruct unrii one. It will axiply whenever 
mortgaged land is, in fact, in tlie x>ossession of the mortgagee whether 
the mortgiige is a simple one or a usufructuary one2'^' hut the I’eceipts 
of rents and jirolits must bo by "a mortgagee” i. c. hy a mortgagee 
ns such. 

I a u stratify}! s. 

1. A, who is ix)ih an assigiico of the mortgage riglits (subject to a 

X^a’ior mortgage) and of the equity of rodemjition, is in possession 
and receives the rents and jirofits thereof. The receipt cannot 
1)0 considered to bo a recoi])t by a mortgagee as su.c.]} , because it 
might liavo been received either in liis caiiacity as mortgagee or 
his cayiacity as the owner.'* 

2. (1927) A T R 1927 All 417 (418) ; 100 Ind (’as 070; 49 \11 ISO, iW/. Aninirna 

K'umray v. Pad arath, 

:-i. (1928) A I K 1928 All 387 (388) : 1X0 Ind ('as 501, Cfuja Pd. v. fialmram, 

4. (1920) A T R 1920 ]\Ia,d 1001 (1003) ; 97 I (J 941, Kn sm M ynon v. A})duL 

4a. (1922) A 1 K 1922 Pal 1)4 (115) : 04 Ind Ca,.s 903, J]amn Charan v. Nimai. 

5. (1937) A I R 1937 Alad 042 (044) ; 172 Ind Gas rjliA Mahmuf^d X utyuf v. 

Nai-ai/rma Pillai. (A I R 1922 Cal 114. l)istin,s'uishc'd.) 
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2, A, a simple morti^agee, obtains possession from the mortgagor in 

pursuance of an agreement of sale which is ino})erative and 
invalid in law. In this case, the receipt of rents and profits can 
only be in the capacity of a mortgagee as sucli.'' 

3, A is in possession of land under a deed of usufructuary mortgage 

whicli is invalid for want of registration. A is iu)t a mortgagee 
at ail and iris receipt of rents and profits is not one in the 
ea])acity of a mortgagee.^ 

4. .1, a usufructuary mortgagee, receixes the rents and profits, after 

a decret? lias been jiassed in liis favour for sale of the mortgaged 
property, lie must be taken to have received such prolits as 
a mortgagee.^ 

5. On 21st August 18i)7 a ratitndar executed a mortgage of his 

ratan land with posse.ssion in lieu of interest for a period of 
ten years; the mortgage deed contained also a {)ersonal coven- 
ant to pay the mortgage money. The mortgagor died on 24th 
February 1912, and in 1914 the mortgagee was dispossessed 
under tlie Vatan Act. In .1917 tlie mortgagee l)rr)ught a suit to 
recover the money due on the mortgage under t!io personal 
covenant from the son of the deceased mortgagor. By virtue 
of tlie provisions contained in the Bombay IToreditary ()ffi(!es 
Act, a mortgage of a vaian. land comes to an end at Ur' daath of 
the mortgagor. It was held that the receipt f>f ]»j’oduce up to 
lAibniary 1912 was by the rno'r((fa(fer: u.s- such and gave a fresli 
start of limitation^ But if iho nn.)rtgagee were to bring his suit 
for enforcing the. {KTsonal covenant on a date more tha?i six 
years from the death of the mortgagor thougli ^vi^.hin a short 
peiaod of his dis|K>ssession, the receipt of the j^roduce by him 
while lie was in possession after the death of the mortgagor vail 
not (jicu a ficsh start a/ I rrni tat ion , as such receipt is not that of 
a mortgagee hut is tliat of a trespasser. 

The suh-section ajiplies only when the mortgagee is ni jiossrssion 
and receives tlie rents and prolits. The mere receipt of the rents 
and pi-ofits by the mortgagee will not give a fresh start of limitation 
if he is not i}i possrssion. A mortgage deed provided that posses- 
sion slioidd he given to the mortgagee and tliat the mortgagee was 
to credit towards interest any rent realised from tlie rnorlgagcid pi'O. 
perty. lie was not given possession, but be received rent from 
tenants of tlie mortgaged piroiierty. It was field that sucli receipt 
did not save limitation under this hoction, as the condition as to 
possrssio/i under the mortgage deed was not satisfied.^ ^ 

0. (ini’ll) A I K 1922 Cal 114 (ll.O) : G4 liid 904, Varna Charan v. Niinao 

7. (1884) 7 Mad 539 (540), Pirhandi v. Kandasaom. 

8. (1905) 28 yiad 473 (478) : 15 Mad L Jour 1‘2G (F B)- V aalhisathafiaunj Jrjrr 

V. SoDtasundarain Jnllai. 

9. (192i) A 1 R 1921 Rom 437 (438) : 45 Rom 120G ; 03 Ind Cus 234. ViUirha 

MahipafA v. Balkriyilina SakUaram. 

10. (1920) A 1 K 1920 Bom 48 (49) : 44 Rom 500 : 57 lud Ca.s 7G, Krishnnji 

Sakliorain v. Kashim Mohidren. 

11. (1933) A I K 1933 Lah 741 (742) ; 144 I. C. 041, JHal Sinn], v. Darindar . 
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29. Explanation. — Before the F^lxplanation was added to the Seotion 20 

Section in 1008, there was a confhet of opinion as to whether the Notes 

word ‘‘debt” included a decree debt, the Allahabad Uif^h Court ^ and 30 

the Punjah Chief Court^'"^ holding that it did, the High Courts of 

Calcutta^ and iVIadras’^ holding that it did not. The conthct has now Note 29 
been set at rest by the addition of the l^hxplanation. 

The word “decree” does not moiin only a final decree capaide of 
execution : it will include also a jirrli'ini iia nj decree for sale, and time 
for an application for final decree may ho extendcut by a pa> nient 
for interest towai ds the preliminary decree/^ 

30. Decree-debt — Payment — Certification. — \ payment Note 30 

towai'ds a decree-debt, made out of Court, cannot be recognised by 

an executing Court for any purpose unless such payment lias lieen 
certified to the Court under the provisions of Order til Buie d of the 
Civil Procedure Cede, Sucli certification may, however, be made 
oven at tiie time of the execution petition and consequently the tact 
that the decree- liolder has not certified lliat payment rarlirr is no 
obstacle to the application of Section ‘20d When cerHfied, liowever, 

Note 29 

1. (urn) All 30 (39) : 1903 All W N 179, Ilo^han SbujU v. Mata Dia. 

(18H0) 3 All 237 (239, 250) (F 13), IlaJiimt Ilai v. Saiga?' Bai, 

l:i.(lS80) 18&0 Pun No, (jl, Ck'ijju v. (Inlah. (AssumcuL) 

2. (1879) 4 (.’al 708 (709), Minigol Prafiliad J>icliit v. SJiaaia Kanf.t^ ijalaagi. 

(1877) 2 Cal 308 (309), Kallif Froaonnn JJ a a a v. fhu ra Lail Mundlv. 

(1902) 0 Cal \V N 700 (708), Kader fiaksh Sarkar v. Goar Ktsharc Boy. 

3. (1901) 28 Mad 30 (41). Srinirasacharia?' v. Pvmiaswamn Nadar, 

(1902) 25 Alad 331 (432): 12 Alacl Ij Jour 1(>0 (p’ Ti), Petiasamn v. ArOs// 

(1903) 27 Mad 008 (009), A '?/. Chcttn v. l.iauAiaHaaiy i'illai. 

4. (10*27) A 1 U 1927 All 1,59 (100) : 39 All* 147 : 98 liid Cas 818, fhddeo 

Sakai V. Jafar Jliissnni. 

Note 30 

1. (1925) A 1 11 1925 IMad 131 (131) ; 82 1. 0, 733, Naragana v. Bajaan. 

(1933) A 1 R 1933 Mad (i74 (073) ; 117 Ind Ca,s 580, Chathuka If g \. Banian, 

(1921) A I U 1921 Cal 043 (033): 64 72, Madan Mnkan- v. Ha.ru Lai, 

(1919) A 1 K 1919 Cal 077 (077) : 30 Cal 22 : 45 hid Oas 003, Joiiaidra 

Kumar Pass v. Gatian ('liavdra Pal. 

(1919) A 1 R 1919 Cal 181 (182): 50 iiid Cas 2.12, P>akuhallar Bog v. JnqcGt, 

(1918) A J R 1918 Cal 982 (983) : 35 liid Ca.s 177, JLanntdra v. Gaaan. 

(1910) A T R 1910 (Ml 351 (451, 452) : 33 Gal 207 : 31 Ind Gas OOfl. Esuff v. 

Sanrliiala,! . 

(1918) A I K 1918 Mad 020 (021) : 41 Tnd Gas 701 : 41Ma.d251, Masihwmny 

M adal lar v, Srlkusiranii Aigar. 

(1910) A I R 1910 Mad 958 (959) : 31 1. (C 318, Bajaiii v. A}iauf karat na.ni. 

{At’,' (1915) \ 1 K 1015 ('>il 235 (230) : 27 lud Gas 11, halAii Narain 
V, Kid am am Dasi.^ 

[Sre aMo (1929) A X H 1929 Alad 811 (811) : 117 Xnd Cas 790, 

(dkinna fawning Kariraycr v. Pcriatkanilyi Ptutlrr. (,\vo\val 
1)V (UauT'u-linldor in a9ida\ it mav On a,cc(‘ptcd as cm tlficaras) 

(1910) .A 1 R 1919 Sind 70 (72, 75) : 13 Sind 1. R 37 : 52 Ind Cas 804 
(F R), Shafi M (diarnvd v. (' hnit.kram . 

(1915) A 1 R 1915 Sind 48 (49) : 30 Ind Cas 51 : 9 Sind L R 27, 

Nar so(iinal \, T Iriraihaiud. 

(1920) A I K 1920 Sind 23 (24) : 00 Ind Cas 935 i II Sind L R 198, 

Paklunial d' rira?i?na.l v. Sidik. 

(1935) A I R 1935 Al:id 922 (923) : 159 Ind Cas 38, Gangagya v. 

Srahagiri Ban. 

(1918) A I R 1918 Oudh 400 (401) : 47 Ind Cas 177 : 21 Oudh Cas 
101, IJaidrr Mirqa v. KailasJi Naram Par. 
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the date of the payment for purposes of this Section is not the date 
of the certification but the date of the actual payment.^ A contrary 
view that a fresh period of limitation would run only from the date 
of certifumtion has been held in the undermentioned case,^ the reason 
given being that to take it otherwise would be to recognise an uncer. 
tified payment. The certification must in any case be within three 
years of the date of the payment though more than tliroe years after 
the date of the decree or the last starting i)oint of limitation ; the 
resison is tliat otherwise the execution application would itself be 
barred under Article \S2 of tlie Act."* 

also Authors’ Commentary on the Civil Procedure Code, 
Order 21 Rule 2, Note 27. 

(1921) A I R 1921 ru>in 411 (412) : 45 Kom 91 : 59 Ind (’as :399, 
] 'andur H.nfi Balhrishna v. dacfya iUi.au. 

(1924) A I K 1924 L;ih G7(J (677) ; 75 Ind (5is 1029, i'aUu v. Nanak- 
chand. (I’art payiiieiit of decree airiount entered in e.xocutiou! 
petition iimoiiufcs to certification.) 

(1919) A 1 R 1919 Fat ISG (1:17) : 50 Ind Gas 3G4 : 4 Pat L Jour 159, 

Kluhi Bfcr V. Na/rah Tjall. 

(1927) A 1 K 1927 Ondh 7 (11) : 29 Oiidh Gas S58 : 1 Luck 428 : 98 
Tnd Gas :159, BarkasJi Siu-jJi v. Allaiiahad. JUi/fik hid. 

(There is th) limitation for ccrtifving payment bv decree-hedder.) 
(lOlG) A 1 B 1910 Mad 795 (799) : :10 Ind Gas ‘dbl / Lr.dd (.nruida 
Bays V. Jiijah of Kar r/dna'/ar .] 

Under the old Givil Procedtiro Gode of 1882, an uncertined p:iyment could 
be relied U[)OU for the purpose of extending the ptiriod under Section 20. 
S> the following cases : 

(1BG9) 4 Fong L R ISO (184) : i:i Sutli W R 40 (F B) Fakir Chand JTxse 
V. Mad an MoJian (ihose. 

(1904) 2G All ‘5G (38) ; 1903 All W N 179, Iloshan Singh v. Matad'in. 
(1894) 17 All 42 (45) : 1894 All W N 198, Kirdirn Singh v. Avian SinjJt. 
(1894) ‘21 (Lil 54-2 (549), If nrri .Fershad v. Nasib Singh. 

(1895) 19 :Mad 162 (104), Rajcsirar Fan v. Bari Babandhu. 

(1913) IB l.G. 731 (732): 35 All 178, Badri Narayan wKurij Bt'han LaL 
[See also (1909) 2 Ind Gas 524 (.524) ; 31 All 590, (hidk Behan 
Jhandey v. M ahabir SaUa.L 

(1882) 4 All 310(817) : 1882 All W N 47, Sham J.uiJdv. Kanahia. 
(1887) 11 Bom 50G (513), Barviananddass v. V allahdas Wallaji. 
(1895) 21 Bom 122 (125), T'ukaram v. JJahaji. (Payment out of 
Court — Payment not certified to (.’ourt — Proof of such pay* 
ment for the purposes of determining the question of 
limitation.)] 

2. (1925) AIR 1925 All 802 (804) : 47 Ail 873 ; 89 Ind Gas 415, Aniar Singh 

V. .ML idivi Bei. 

(1928) AIR 1928 All G29 (032) : 51 All 237 : 112 Ind Gas 73 (F B), Joti 
Prasad v. Sri Chand. (A I R 1928 All 55 Not followed.) 

(1935) A I R 1935 Mad 922 (923): 159 1. G. 38, (Bngayga v. Seshagir-i Rao. 
(1919) A I R 1919 Sind 70 (72, 75) : 13 Sind L R :37 :\52 Tnd Gas 804 (F B), 
Shajl AJ uham'viad v .'Choithram . 

(1931) AIR 1931 Gal 719 (721) : 134 Ind Gas 922 : 59 Cal 7G0 (F B), Amar 
Kri.shna v. tfagat Bhandii. 

[See also (1925) A I R 1925 Cal 1012 (10114) : 8G Ind Gas 1051 : 54 
Cal 143, Jalim Chand- v. Yusufaii Chondlmry. 

(1930) A I R 1930 All 123 (124) : 124 Ind Gas 22, ^Rarn Sarwp v. 
Mahomed Obaidnlla.i 

3. (1924) AIK 1924 Gudh 392 (392) : 79 Ind Ga.s 799, Jariwanii Kunwar v. 

Mnfian Dei. (Certification after three years from date of decree — 
S. 20 does. not apply. AIR 1914 All 235 P'ollowed.) 

4. (1925) AIR 1925 Rang 2G (27) : 2 Rang 393, Maung Law v. Maung Pn. 
(1919) AIR 1919 Cal 181(182): 50 l.C. 242 .Bahuballav v. Jogesh Chandra. 
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31. Nature of liability affected by payment. — A payment by 
a mort^^af^or towards the mortgage debt keeps alive the mortgage 
itself as against him and not merely his personal liability.^ A part 
payment of principal and interest due under a bond will not, 
however, give a fresh starting point of limitation in respect of a 
claim for damages for non-payment of principal and interest on the 
due date, inasmuch as the liability for damages forms no part of tlie 
original liability under the bond." 

32. Question, what a sum of money was paid for, is one of 
fact. — The question what a particular sum of money is paid for is 
2 )rima facie a question of fact and not of law.^ 

33. Second appeal. — The questi(.in whether money was paid for 
interest as such or for part payment of principal necessarily involves 
the determination of a question of fact and therefore cannot he 
allowed for the first time in second appeal A 

34. Unregistered endorsement of payments. — Endorsements 
on mortgage documents acknowledging the payment of a part of the 
mortgage money fall within the scope of Section 17 sub-section 2 
clause 11, Registration Aci; and are admisrsible in evidence to prove 
the discliarge of the mortgage pro tanio without registration.^ 

35. Burden of proof. — Whore a suit, is prinia fade bavred by 
liinitalion according to tlio jieriod fixtnl in the first Schedvilf;, it is for 
the plaintiff to show that it is not barred hy virtue of a payment 
made under tliis Seetiond Under Ordtu' 7 .Rule 6 of the Civil 

(l;)‘i5) A I ]i l;i‘25 Cal 1012 (1014) : 54 Cal 14fi, JaUm v. Vusufalu 
(1927) A 1 K 1027 Cal 29 (29) : 98 I. C. 825, Hehali Mohan \\ Alaudtlin. 

Note 31 

1, (1929) A 1 R 1929 All 980 (981) ; 119 Iiid Cas 437, Ohasl Khan v. KiMmru 

2. (1892) 1892 All W N 239 (239), Ourdnual Simih v. Chatarblinj. 

Note 32 

1. (1928) A 1 H 1928 P 0 243 (245) : 111 Ind Gas 288 : 55 liid App 380 (P C), 

Narp.ndra Naik. l)at(a v. Abdul Jlakim. 

(192(>) AIK 1920 ^Lid IBS (IBS) : 92 Ind Oas GB7, Sfihhaififfi (uimiatpfd, 
(1920) A I R 192f’) Nag 245 (24(*)) : 91 Ind Cas 200, Gulavi 'Abbas v. Vhrrind- 
■raa. (Tho fiiuUng t.hat ccrbain payrntnas made by Uio mortgagors 
must bo considered as payments niade towards interest as such is a 
fjnestion of fact.) 

(1882) 4 iMl 512 (514), Sarju, Prasad, Singh v. KhirahiAi Ali. 

(1919) A I K 1919 (Jal 1028 (1028); 40 I.G. 5 :j2. Sirahurnari w Uishiranibar, 
(1909) 1 Ind Cas 187 (139) : 31 All 285, Gapi Nath Singh v. Ifardco Singh. 

Note 33 

1. (1923) AIK 1923 Boni 82 (83) : 70 1. C. 115 : 47 Bom 128, Satappa v. Annappa, 
(1921) A I R 1921 Nag 94 (95) : 59 Ind Cas 709 (709), J ago v. Mahadpo. 

Note 34 

1. (1918) A IK 1918 Mad 045 (645) : 40 Ind Cas 893, Pommana v. Anlf.ayya. 

Note 35 

1. (1934) AIR 1934 Lab 475 (470) : 155 I. C. 238, Sila Raw v. M ahunidi. 
(1934) AIR 1934 Mad 549 (550) ; 152 I. 0. 299, Valhappa v. Maruda. 

(1930) A I R 1930 Alad 738 (740) ; 127 I. C. 641, hokanadha v. Lokhnno. 
(1930) 122 Ind Cas 626 (627) (Cal), Baradakanta Roy v, Jafindra Nath. 
(1927) A 1 R 1927 Rang 255 (256) : 104 Ind Cas 368, Ahmadsa Rowther v. 
Mg. SaJi Nyein. (Promissory note bearing two endorsements, as to 
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Procedure Code, where a suit is prhyia facifi barred according to the 
period prescribed by the first Schedule, the plaintiff has to state in his 
plaint the reasons why the suit is within time," If there is no such 
statement the Court has to dismiss tlie suit.'^ 

The admission made by tlie promisor on the back of a jn'ornis- 
sory note to the effect that part payment was made ))y him on a 
particular date, must be presumed to lie true, for, it has been said 
that what a man admits to be true must reasonably be presumed to 
he true ; the admission shifts the burden on the person making it of 
showing tiiat this admission was untrue in fact or was under 
circumstances which did not make the admission binding upon him.* 
It was held in the undermentioned case''" that it is not for the 
creditor to show what tlie intention of the debtor was at tlie time of 
payment. It is submitted that this view is not correct, ft is for 
the plaintiff claiming extension of time to show that the payment by 
the defendant is of such a nature as would extend limitation under 
this Section. lie must therefore show not only that the payment 
was made within the prescribed period but also that it was made 
with the intention of paying it for interest or for part of the 
principal.' He must also show, where the payment is made by a 
person other than the debtor, that such person was an agent duly 
authorised by the debtor to make I he payment.^ 

36. Article 75 and this Section. — Article 75 provides that in 
the case of suits on iiromissory notes or bonds payable by instah 
monts which provide that if default be made in one or more instaL 
merits the whole shall become due, the suit should bo filed within 
three years of the date of default, unless the iiayee or tlie obligee 
waives the lienolit of the provision, in which case the suit should 
bo tiled within three years of the date wJien fresh defnadt is made 
in resiiect of whicli there is no such waiver. Where jiayments 
of certain instalments are made and are accepted by the creditor, 
time will run from the date of tlie default of the next instalment. 
There is no need in such a case to resort to Section 20 and show 
idiat by reason of earlier payments the limitation is extended under 

same payment, on difforent datet, — Plaintiff must ])rovo correctness of 
date brinaiuR bis suit within time.) 

2. (19S5) A I R 1935 Cal 255 (250) : 155 Tnd Cas 721, Dehji GJielahhm v. 

ll. ]>. Mphfa ii- Co. 

(1921) A 1 R 1921 Nag 94 (95) : 59 Ind Cas 709 (710), Jafio v. M ahadm. 

[See also (1935) A I R 1935 Cal 64R ((548) : 158 Ind Cas 512, Anayida 
Oharan v. Char an A 

3. (1935) A I H 1935 Cal 255 (250) : 155 Ind Cas 721. Dchji Ghrlahhai d' liras, 

V. Jt. I). JMrfitn ft Co. 

[6’o'(1910)7 Ind Cas 455 (450) ; 34 Bom 540. Ghnhim Hussain 
V. uhaviniadahi. (Plaint not in accordance with law.)] 

4. (1937) AIR 1937 Cal 284 ‘(287): I L R (1937) 2 Cal im,Mahovicd v. Nalim^ 

5. (1926) A I R 1920 All 329 (330): 93 Ind Cas 205, Bandhu Suujh v. Kayasilia 

Trading and Bnnhing GorpnroJion, Corakhpur. 

0. (1913) 22 Ind Cas 959 (959): ’(1913) 1 U. B. R. 178, Nga Ya Baao y.Nga Ihja. 
7. (1915) A I R 1915 Lab 275 (276) : 31 Ind Cas 782, Muinuddin v. Ahmad. 
(1914) AIR 1914 All 114 (115) : 23 Ind Cas 803, Bamachandra v. Durgi. 
(1909) 2 Ind Cas 524 (525) : 31 All 590, Oudh Bchari v. Mah(dd. 

’8. (1911) 11 Ind Cas 858 (858) (L B), Mufhu Veerappa v. Abdul. 
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this Section.^ In other words, this Section has no application to 
-cases falling within Article 75/^ The question when a default was 
made will, however, involve a determination of the question whe- 
ther any earlier payments were made and accepted hy the creditor. 

In order to prove such payments, it is not necessary that the pay- 
ment should be in the handwriting of or in a writing signed hy the 
person making the payment. As has been seen in Note 24 ante, it 
is only for thr purposes of Section 20 that a payment towards the 
debt should be in the handwriting of the person making it ; the 
creditor is not delmrred from proving by evidence that a payment of 
certain instalments was ma>de for his debt and that he had waived 
the default in resfioct of sucli instalments.'^ 

37. Distinction between Sections 19 and 20 and Article 183, — Note 37 

Article 183 infra contains a proviso under which an acknowledg- 
ment of. liability or a part payment or payment of interest will 
give a fresli starting point of limitation under that Article. But, 
there a.ro various points of difference between Sections 19 and 20 on 
the one hand and Article 183 on the other, as regards the require^ 
vKmts of such acknowledgment or payment. Thus, under both Ss. 19 
and 20, the acknowledgment or pa^nnent must bo made before the 
expiry of the })reseribed period of limitation, wliile Article 183 does 
not prescribe any time limit within which tim acknowledgment or 
payirient must bn made.^ Similarly, an acknowledgment under 
Section 19 need not be addressed to the person entitled, while under 
Article 183 the acknowledgment is required to he made to the 
person entitled. Again, in regard to a payment under Section 20, an 
.acknowledgment of the payment is required to be made in the hand- 
wTiting or in a writing signed by the person making tlie payment, 
wdiile tlun’c is no siudi jirovision in Article 183. So als(.), it has been 
lield that a payment under Article 183 need not he made by the per- 
son liable or his agent, “ while under S. 20 the payment must he made 
by the person liable or his agent. Thus, an acknowdedgment or pay- 
ment whicli satisfies the:’, requirements of Section, s 19 and 20 may fail 

Note 36 

1. (19i25) A I H 19-25 Lah S94 (395) : 0 Lah 103 : 89 Iiid Cas 294, Nand Lai v. 

Akki. 

(1931) A I K 1931 Cal 157 (158) : 58 Cal 615 : 130 Ind Cas 571, Prohhat 
Chandra v. Mnhf’sh Chandra, 

(1920) A T K 1920 Lah 472 (472), lUim Jairaua Shah v. Ham Siyuih. 

(1924) A I H 1924 Pat, 439 (440) : 75 Ind Cas 98, Mundo Sinah \ . K nshna 
Dayal G ir . (St'.ction 20 applies where tlic cause uf action has already 
arisen and the plaantilT is seeking to have a fresh period of limitation 
computed from the time when a payment was made by tire debtor.) 

2. (1934) AIK 1934 Oudh 455 (457): 151 I. C. 852, Gaya Din v, Kiali Jia^n. 

3. (1925) AIR 1925 Lah 394 (895): 6 Lah 163: 89 I. C, 294, Na?td Lai r.Akhi, 

(1931) A I R 1931 Cal 157 (158): 58 Cal 615: Prohhat Chandra v. Mohrsli, 

Note 37 

1. (1887) 11 Bom 500 (513), Purmananddas J imam dan v. Vnllabdas Wallji. 

2. (1925) A I R 1925 Mad 1131 (1132) : 90 Ind Cas 1022, Prahappa Ghviii v. 

DiJsiJiacJia.ri, 

(1931) A I R 1931 Pat 218 (219) : 10 Pat 213 : 132 Ind Cas 109, Tvgan 
Mull V. TaidJru Lai. 
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Section 21 


to satisfy the reqiiireaients of Article 183 and conversely, an acknow- 
ledgrr}ent or payment which satisfies the requirements of Article 183 
may fail to satisfy the requirements of Section 19 or Section 20. 

In the first case, it is clear, tlie acknowledi^^raent or payment will 
not furnish a fresh startint^ point of limitation under Article 183 taken 
by itself. But, under Section 3 ant<\ the Articles in the first Sche.. 
dule must bo read subject to the provisions of Sections 4 to 25 of the 
Act and hence, a fresh period of limitation will run from the date of 
the acknowledgment or payment under Sections 19 and 20 notwith- 
standing the fact that the acknowledgment or payment is ineffective 
for the jiurposes of Article 183. 

In the converse case, viz, that of an acknowledgment or payment 
which satisfies the requirements of Article 183 but fails to satisfy 
tlie requirements of Sections 19 and 20, the date of the acknowledg- 
ment or payment will he the starting point of limitation under 
Article 183 notwithstanding that the acknowledgment or payment 
does not satisfy the requirements of Sections 19 and 20.'* 

The reason is that Section 3 antr only provides that where a 
proceeding is instituted after the expiry of the period proscribed by 
the first Schedule, such proceeding shall be dismissed, subject to the 
provisions of Sections 4 to 25. In other words, the provisions of the 
Section come into play only in cases where the procetjding is insti- 
tuted after the period prescribed by the first Schodulo and not 
where under the particular Article in questioTi itself, the proceeding 
is not time -bar red. 

2 1 (^) 'El® expression “a^ent duly autho- 

riml in tliis heliallV’ in sections 19 
Agent of person 20, shall, ill tlio caso ol“ ii Ttorson 

■sa iity. disability, inclnde his lawful 

5;^ Act of 1877 — Section 21. 

One of ^i^’.veral joint con- 21. Nolliing in soctioim 19 lunl 20 renders oue of 
tractors, etc., not charar- sevonil joint contractors, partmu's, exocntors or 
aide hy reason of adrtKor- mortga'i'cos chargeable by reason only of ;i written 
Icdyment or paymenimade acknowledgment signed, or of a payment made by, 
hij another of thcni. or by the agent of any other or others of them. 


3. (1931) A I R 1931 Pat 218 (219) : 10 Pat 213 : 132 Ind Gas 109, Tuyan Mull 
V. Ladhu Lai. (Provisions of Art. 183 regarding acknowiedgments 
and payments are self-coiitained and must he read independently of the 
provisions of Ss. 19 and 20.) 

(1925) A 1 R 1925 Mad 1131 (1132) : 90 Ind Cas 1022, Vrahappa Ghetiy v. 
Desilachan. 

H-S'cc (1924) A I R 1924 Mad G3B (G40) : 78 Ind Cas 832, Sahapathy 
Chetty V. Shanmiujappa Oheity. (Vh’operties l[)elonging to the 
jiidgnievit-debtor xv(a:e sold and thi; prcjceeds brought into Cknirt, 
3'ho Cnurt ordered payment thereout to the decree-holder hut 
the money was actually paid only some time latter. JleUl that 
the pa\Tnerit by Court operated to giva^ a fresh starting point of 
limitation for execution of the decree under Article 183 of the 
Limitation Act. Such payment was a payment by an agent of 
the judgmeut-debtor.)] 
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guardian, committee or manager, or an agent dul}'^ 
authorized by such guardian, committee or manager 
to sign the acknowledgment or make the payment. 


(:^) Nothing in the said sections renders one of 
several joint contractors, partners, 
executors or mortgagees chargealile by 
reason only of a written acknowledg- 
ment; signed or of a payment made 
by, or by the agent of, any other or others of them. 


Acknowledgment 
or payment by one 
of several joint con- 
tractors, etc. 


i'[f 5 * ) for the purposes of the said sections — 

(a) an acknowledgment, signed, or a payment 
made, in respect of any liability, by, or 
by the duly autliorized agent of, any 
widow or otlier limited owner of ]>ro- 
p>erty who is governed by the Hindu 
law, shall tie a valid acknowleilgment or 
payment, as the case may be, as against 
a reversioner succeeding to such liabi- 
lity; and 

(h) where a liability lias been incurred by, or 
on belialf of, a Hindu undivided family 
as sucli, an acknowledgment; or ];)a,yment 
made by, or hy the duly authorized 
agent of, the manager of tlie family for 
the time being shall be deemed to have 
lieen made on Viehalf of the whole family.] 


Section 21 


S ynopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. Acknowledgment or payment by guardian of minor. 

4. Acknowledgment or payment by a guardian of insane 

person. 

Act of 1871 — Section 20 Explanation 2. 

Kx})lanation 2. — Nothing in this section rcudens one of sevor.il p;irtncrs or 
executors chargeable Ity reason only of a written promise or lu knowledgment 
signed by another of them. 


Act of 1859 • — Section 4 Proviso. 

Provided that, if more than one person be liable, none of them shall bccumo 
chargeable by reason only of a written acknowledgment signed by another of 
them , 

t This sub-section was added by S, 3 of the Indian Limitation (AmendmGnt) 
Act, 1927 (1 of 1927), 
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5. Court of Wards, acknowledgment or payment by. 

6. Sub-section 2 — General. 

7. Joint contractors — Acknowledgment or payment by one 

of them — Effect of. 

8. “Joint contractors,” meaning of. 

9. Co-heirs of single debtor, whether joint contractors. 

10. Muhammadan co-heirs. 

11. Co-mortgagors — Acknowledgment or payment by 

one — Effect of. 

12. Principal and surety — Acknowledgment or payment 

by one, whether will save limitation against other. 

13. Partner — Authority of, to acknowledge or pay on behalf 
of firm. 

14. Hindu trading family. 

15. Executors. 

16. Joint mortgagees. 

17. Acknowledgment or payment by one of several judgment. 

debtors. 

18. “Chargeable,” meaning of. 

19. Acknowledgment or payment by Hindu widow, whether 

binding on reversioners. 

20. Acknowledgment or payment by manager of Hindu joint 

family — Sub-section 3 clause (b). 

21. Acknowledgment or payment by manager of Malabar 

tarwad. 

22. Acknowledgment or payment by head of Muhammadan 

family. 


Other I'opics 


Acknowledgment or piiymcnt by a partner after dissolution — \Vhethei' binds estate 
of a deceased partner : ... ... vSee Note 13, Pt. 13 P-N (9) 

Acknowledgiuent or i)ayirient by manager after partition — \Vhethor hinds 

other Tnembers ... ... ... ... See Note 20, Pts. 8, 9 


Cortiheated guardian of minor 
Lawful guardian of minor 
Natural guardian of minor 
Sections 19, 20 and 21 


See Note 3 F-N (1) 
... Sec Note 3 
See Note 3, Pts. C, 7 
See Note.s 2, 0 


1. Legislative changes, 

1. In the Act of 1859, there ^vas a general provision that if more 
than one person were liable, none of them should be chargeable 
by reason only of an acknowledgment signed by another of 
them. 
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2. In the Act of 1871, the general words which occurred in the 
Act of 1859 were repealed and it was provided that in the case 
of partners or exccnitors, an acknowledgment by one of them 
alone could not, by itself, be binding on the others. 

3. In the Act of 1877, the provision was expanded so as to include 
joint contractors and mortgagees. Further, whereas the previous 
Sections had only referred to acknowledgments of liability, the 
provision in the Act of JH77 referred both to acknowledgments 
and payments. 

4. Sub-section I of the Section was added in the Act of 1908. 

5. Sub-section 3 was added by the Limitation (Amendment) Act, 
I of }927. 

2. Scope of the Section, — This Section supplements the 
provisions of Sections 19 and 20 as to the persons by whom an 
acknowledgment or payment may be made. 

The Section only deals with the question of who can keep aiive 
a right which is not time-barred. It is not concerned with the 
question as to who can revive a time-barred debt. Thus, it does not 
deal with the question whether a .Hindu widow can revive a time- 
barred debt of her husband. Similarly, it does not deal with the 
power of the manager of a Hindu joint family to revive a time-barred 
debt of the family. The undermentioned cases^ can, however, be 
consulted in regard to this matter. 

3. Acknowledgment or payment by guardian of minor. — 

Before the enactment of suh-soction 1 in the Act of 1908, tlioro was 
a conflict of decisions on the question whether tlie guardian of a 
minor is an agent duly authorised within tlie meaning of Sections 
19 and 20 for tlie purpose of making acknowledgments of liability 


Section 21 — Note 2 

1. (1037) A I K 1937 Nag 3-27 (3*29) : 17*2 Ind Cjis -192, (’ ii/rmhi.f. I Viu raj ni.al v. 

Chakh iUil, (Miiiiager of l iindu family ran not revivo timo-lKirred debb.) 

(1882) 5 Mad 1G9 (170) (1^' i>), Cliinjiaya Naipolu v. < I irni nal kavi (Do). 
(1890) 13 i\Iad 1.89 (TOO), K tuiUaji.ipa v. SnliVa (Do). 

(1890) 20 Doiii loo (lo7, loH), Dinlar v. Appaji (Do.) 

(1921) AIR 1921 Fill 99 (100) : 61 liid ('as 20 : 6 Vot Ouur 2o6, Sadh/i- 
sara7i Prasad v. Jlnaiiuidco Prasad (lio.) 

(1924) AIR 1924 Lab 611 (613) : 3 Lah 317 : 82 Ind G’as 06. That, nr Das 
V. Puih (Do.) 

(1927) A I R 1927 lOah 657 (658) : 103 Iiid (.'as 706 : 9 Lah 85, Santa Pain 
V. Dodan. B>ai. (Hindu widow can acknowledge and n vive. tune- 
iHirrrd debts of her hushand.) 

(1911) 11 Ind Gas 737 (737) (All), Indar Smgh v. Sarju Singti. (Mortgage 
by father for time-barred antecedent debt nut binding on sons.) 

(1913) 18 Ind Gas 726 (727) ; 85 All 207, Dalip Singh v. Kundan Lai. 
(.Father of Hindu joint family eannob revive time-bairfal debt.) 

(1927) AIR 1927 Oudh 52 (52) : 99 I. G. 215, Pramhadin v. Pam Lakhan. 
(Hindu mother as guardian of minor son is not competent in law to 
revive time-barred debt due from his deceased father.) 
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Notes 
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Note 3 
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Sdction 21 and payments on behalf of the minor. ^ This conflict has now been 

Note 8 set at rest by the enactment of sub-section 1, under which it is clear 

that an acknowledgement or payment made by the guardian of a 
minor will be binding on him/'* 

There is a conflict of decisions, however, on the question whether 
an acknowledgment or payment by the guardian will be effective 
irrespective of the question of its being for the minoi'\s benefit. One 
via\v is that the question of benefit to the minor is irrelevant under 
this Section and that it is relevant only in considering the powers of 
the guardian to incur fresh debts on behalf of the minor,'^ The 
other viow^ is that an acknowledgment or i)ayment under this Section 
will not bind the minor unless it is for his benefit.'* It is submitted 
that the former view is correct. 


Note 3 

1. (1908) 30 All 422 (438) : 5 All L Jour 375 (F 13), Charan Das v. Gaya 
Prasad. (Dissouting from 20 All 698 (000). Acknowlcdgmenlj or 
payment if for benefit of minor may bo made by guardian.) 

(1902) 26 ilom 221 (233) : 3 Bom L K 817 (F B), Annapagauda v. Sanya- 
dyapa. (Overruling 20 Bom 61. (luardiau can acknowledge or pay if 
it is for minor’s benefit.) 

(1902) 4 Bom L R 812 (813), TihnlH v. Nanalal. (Guardian can acknow- 
ledge or i)ay if it is for minor’s benefit.) 

(1899) 9 iNfad L Jour 108 (Jour) (Critical Note on 20 Cal 61. (Do.).) 

(1896) 18 Mad 450 (457), Kailasa Padiachi v. Pomi 7 il{annu Achi- (Guar- 
dian can acknowledge or make payments.) 

(1804) 17 IMad 221 (222), Sohhanadr i Appa Jiao v. Sriraimilv . (Do.) 

(1903) 20 "Mad 330 (331), Snhramania Ayyar \. Arwinnya Ghctii. (Do.) 

(1880) 1880 Pun Re No. 25 (p. 44), Behari Lai v. Chaifan Lai. (Do.) 

(1890) 1890 Pnn Re No, 7 (p. 17), JodJi Ttaj v. Cliuttaji Lai. (Do.) 

(1904) 27 Alad 248 (255) : 14 Alad L Jour 81 (F 13), J^iriasavii Mndaliar v. 
Sect Ji/ir avia ChettA. (Payment of interest or part payment of prin- 
cipal by a receiver or guardian may stand on a dilTerent footing from 
an acknowledgment of liability made by him.) 

(1902) 29 Cal 017 (660) : 0 Cal W N 729, Nnrcndra Nath Sir liar V. Bai 
Charan U aldar . (Cortificated guardian can make j/ar I payment or 
payment of interest on behalf of minor.) 

(1899) 20 Cal 61 (52) : 3 Cal \V .N 313, Ohhalo Bam v. BiUo Alt. (Guar- 
dia,n cannot give aeknowlodgment.) 

(188G) 13 Cal 292 (296), Wajihun v. Jindir JJuksh, (Do.) 

(1883) 13 Cal L K 112 (114), ATtidd'in v. Lloyd. (Do.) 

2. (1933) AIR 1933 Mad 713 (714); 67 Alad 43: 145 1. C. 064, Rosayya v. JNfehayya. 

(1922) A I R 1922 Nag 98 (100, 101) : 18 Nag L K 145 : 06 Ind Gas 53, 
fliivan Das v. Janki. (Guardian can also (execute a bond for a 
preceding delJ. wliicli is binding on the minor,) 

[See also (1923) A I R 1923 All 499 (499) : 46 All 624 ; 81 Ind Cas 
275, Alijan Khan v. Majiduddin. (Acknowledgment made in 
1907. Held, Section 21 of the present Act was sutticient answer 
to question that it was not valid.)] 

3. (1932) 1932 Alad W N 1193 (1190), Subhahha v. Venhaia Sctii, 

(1934) A 1 R 1934 Lab 086 ((>80): 163 Ind Cas 23, Barn Narain v. liarhans. 

4. (1919) A I R 1919 Mad 993 (996) : 43 I. C. 806, G hidamhararn v. V eerappa. 

(1933) AIR 1933 Oudli 132 (133) : 146 Ind Cas 180, Bec^iu v. Baldeo. 
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The Section requires that the acknowledgment or payment must 
be made by the “lawful guardian*' of the minor. A person appointed 
guardian by the Court will be a lawful guardian for the purposes of 
the Section.® But the expression will also include natural guardians 
who under the law are the legal guardians of the mi nor. ^ Thus, 
under the Hindu law, after the father’s death, the mother is the 
natural and legal guardian of a minor and so, she will he a lawful 
guardian for the purposes of this Section.' But an acknowledgment 
or payment by the de facto guardian of a minor who is not his legal 
guardian will not be binding on the minor under this Section.^ See 
also the undermentioned casos^* bearing on the question as to who 
would be lawful guardians within the meaning of this Section. 

The Section contemplates a lawful guardian of pro%ieriy. A mere 
guardian of the person of the minor will not be a lawful guardian 

5. (1932) AIR 1932 Pat 337 (339) : 12 Pat 147 : 142 lud Cas 495, JJa<jeswari 

Gharan Siyujli v. lyindcshwari Charan 

6. (1928) AIR 1928 Mad 226 (231) : 108 Iiid Cas 529, Ilamaswaniy v. 

Kasuiai ltd, 

(1913) 19 Iiid Cas 3G2 (362) (Mad), Tirnpayya v. Rarnaswarni, (Person 
need not bo appornted guardian.) 

7. (1933) AIR 1933 Oudh 132 (133)' 145 Ind Cas 180, Bechu Sinyh v. Baldco. 
(1913) 19 Ind Cas 362 (3G2) ("Mad), Tirapayya v. Rayiias^vayni. 

(1918) AIR 1918 Cal 977 (978) : 45 Cal G30, JUrcswar v. Avilnlacliaran. 
(1934) AIR 1934 Pah 685 (686): 153 Ind Cas 23, Ram Narain v. Uarhans. 

8. (1932) 1932 M W N 1193 (1196), Subbakka v. Wnkata, (‘‘Lawful guardian” 

means guardian df ( luardian dc facto is not within Section.) 

(1928) AIR 1928 jNIad 226 (231) ; 108 Ind Cas 529, RayvaMimi Vdlai v. 
Kasinatlia Iyer, (Dissenting from 19 Ind Cas 362 (Mad).) 

[See (1917) AIR 1917 Pat 510 (511) : 40 Ind Cas R09, ORa Prasad 
Stnyk V. Rayhu Sinyh, (He was undoubtedly the de facto 
guardian and there is nothing tangible on the record to show 
that he was not the lawful guardian Payment was for 
'minor's honefifc and avoided a suit against him — Ueld that 
the payment extended limitation against tlio minor.)] 

‘9. (1932) 1932 Mad W N 1193 (1196), Subbakka v. Venkata Setti. (Interim 
guardian appointed by Court in proceedings under Guardians and 
Wards Act is lawful guardian within 8. 21.) 

(1895) 17 All 198(206, 207) : 22lnd App 31 ; 6 Sar 551 (P C), Beti Mahara7ii 
V, Collector of Etau'a.h (Per.son appointtid by Collector as manager of 
land is not guardian or even ayent to acknowledge personal liability.) 
(1907) 1907 Pun L R No. 43 (p. 244) : 1907 ITin W K No. 23 (F L), Chulain 
Haidar Shah v. Ghnloni M nhanimad Khan. (A Settlement Olbcer 
is not a guardian of a Muhamniadan minor.) 

(1919) A 1 R 1919 Mad 993 (995) : 43 Ind Cas 805, Chidambarom. BUlai v. 
Vecrappn Clic/fiar. (Mere direction to executor appointed under will 
to manage property till minor beneficiaries attain age will not consti- 
tute him guardian of the property.) 

(1926) A I R 1926 Mad 457 (460, 461) : 49 Mad 768 : 92 Ind Cas 827, 
Seetharaiua'inma v. A'lpinh. (Under Hindu law, guardiansb ip is 
not conhned to father, mother, and the King.) 

(1937) AIR 1937 Cal 191(192,193): 171 Ind Cas 712, Ahhesirari v.Baburah 
Shaikh. (Mother of Muhammadan children not lairful guardian.) 
(1917) A I K 1917 Lah 8(8): 42 I.C. 17, Charan ShahwWadhu Ram. (Do). 
(1918) A I R 1918 Cal 977 (978) : 45 Cal 630 : 42 Ind Cas 472, Biresvar 
Mookerjee v. Ainbiha Charan Bhattaehar jee . (Eldest brother is not 
lawful guardian of Hindu minor during the mother’s lifetime.) 
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within the meaning of this Section. 

The implied agency of the guardian terminates on the ward’s 
death and hence, the guardian cannot make an acknowledgment or 
payment after the ward’s death so as to bind the ward's estate.^ ^ 

A guardian continuing in management of the ward’s property 
after the ward attains majority is not entitled as (/iiardian to 
acknowledge or pay debts on behalf of the ward. But the authority 
to viariage includes the power to pay interest on subsisting debts as 
an incident of the management and hence, a payment of interest by 
the ex. guardian will save limitation in such cases. 

Where the certificate of guardianship has been granted to two 
persons jointly, an acknowledgment by one of them alone will not be 
binding on both and through them on the minors, unless the guardian 
who signed the acknowledgment acted as the agent of the other 
guardian. But the authority to act as agent need not be expi^ess or 
special. Hence, where one of the guardians, wdiethor by express 
agreement or by general understanding with the other guardian, was 
left to do almost the whole work of guardianshi[>, especially the 
work of going over accounts and signing balances, it was held that 
an acknowledgment signed by him alone was binding on the minor,^'^ 

Where a guardian has been appointed by the Court, his position 
must be taken subject to the restrictions imposed by the order 
appointing him guardian. Hence, where an order appointing an 
interim guardian required that he must take the pei’mission of the 
Court l)eforo making any payments, it was hold that [)aynients made 
by him without such permission cannot save limitation under 
Section 20.^^ 

In the undermentioned ease^ ’ an acknowledgment made by 
a vakil on behalf of a minor was held binding on the minor. 

4. Acknowledgment or payment by a guardian of insane 

person. — Tn the imdcrmentioned case^ it was lield tliat before a 
I)erson is a pinyintrcl the guardian of an insane person lie i.s not the 
lawful guardian of the insane person. In tliat case, the defendant’s 
deceased husband had executed a promissory note in fcavour of the 
plaintiff. In a suit against the defeiidant on the promissory note, 
the plaintiff relied, for the purpose of meeting tlie plea of limitation, 

10. (1918) A I H 1918 Low P.ur 130 (137) ; 9 Low Bur Kul 78 ; 40 lud Gas 858, 

Yaffappa GJu'tli w A. Y. Mahniod. (Uudcr the uhammadan law 
the father’s brother is only a guardian of the person of a minor girl.) 

11. (1900) 30 Bom 218 (219) : 7 Bom L R 739, Ycllappa v. Desaijappa. 

12. (1895) 18 Mad 450 (457), Kailasa Padayacki v. Fomiukannu Achi. 

13. (1890) 1890 run Ro No. 7 (p. 17), J odh Raj v. Chutian LaL 

14. (1932) 1932 Mad W N 1193 (1196), Suhbakka v. Venkata Setli, 

15. (1896) 23 Cal 374 (387), Norendra Nath Pahari v. Bhuvcndra Naraiyin 

Note 4 

1. (1933) AIR 1933 Mad 086 (687, 688): 56 INlad 964: 146 Iiid Gas m.Gnmathi 
Ammal v. At'u AnunaL 
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on an admission made by the defendant in a petition by her to get 
herself appointed the guardian of her insane hus)):in(l. Pending the 
petition the husband died and she was never in fact appointed 
guardian. It was held that the admission was not made by a lawful 
guardian within the meaning of this Section, and tliat the wife as 
such was not an agent of the husband for the {)urposes of making 
the acknowledgment. 

5. Court of Wards, acknowledgment or payment by. — V 

Court of Wards can make acknowledgments or payments so as to 
save limitation in respect of the debts due from the ward.^ But 
the Court of Wards is not the guardian of the ward. Its authority 
is statutory, (See Note 08 under Section 19, ante.) 

6. Sub-section 2 — General. — An acknon'ledginrni under 
Section 19 may be made by the person lial)le or by his agent, and 
such acknowledgment will bind not only the person by whom or by 
whose agent it is made, but also those who claim under such person. 
Where more persons than one are jointly liable, an acknowledgment 
by one of them will not bind the others,^ though it will bind the 
particular person who makes the acknowledgment and tiioso who 
claim under him.^ 

A payment under Section liO is required to be made by the person 
liable to pay the debt or legacy or by his agent, and such payment 
will save limitation not only against tlie person l)y whotii or by 
whose agent the [Payment is made, but also as against those who 
claim under such i)erson.'* Wlicro more than one i>erson are jointly 

Notes 

1. (1894) 17 Al] 198 (208) : 22 hid App 31 : G Sur 551 (P C), Beti ^laharani v. 
Collector of Jilfdioah. 

(191G) AIK 191G Gill 107 (108): J3 Cal 211: 34 I. C. 205, llasid>ehary v. Anand , 
(1910) GTiidCas 407 (408): 34 Alad 221, Konda}*! (hUiI nliiujoi x . Sari'drayaJ u . 
(Ai'knowk^dginent by tho Col ii'cl.or as (du! ai^eiit of the. Coui li of Wards, 

' is Ogually biiwliii^^ — ColU-cLor caniiot, jtroiiii-c; to pay a ba nod d(d)t.) 
[Soe (1897) 1897 Pini Re No. 1 (p. J), Sardae lUichaftar Singh v. 
Jngotnirai h . ( Pay arioiit of money iaad'.‘ in pnrsuarioo of an order 
of the President of tlu; Court of W.M’ds tr» the creditor of the ward 
i,>n account of tlie dcl>t due to him would nut amount to part; 
paynnait within tlie jneaniug of S. 20 though the. order direct, - 
ing the jiayintait would amount to an aeknowledgment so as to 
save limitation under 8. 19.)] 

Note 6 

1. (1905) 27 All 575 (579) ; 2 All L Jour 2.S7, Ashan-iil-l(i.h v. Iiakllnm. J>in. 
(1928) A I K 1928 All 887 (388) : 110 I. C. 501, Gai/a I'l amd v. Bnhn JUiin. 
(1935) A I K 1935 Atad 101 (103) : .58 Mad -118 : 154 Ind I'as 1053, l.akaknn 

J\'aidu V. (Inrinajinra. 

2. (1928) A 1 R 1928 Ail 387 (388) : 110 I. C. 5G1, Gaya Pramd v. Bahu B-aw, 
(1912) 13 Ind Gas 702 (704) (Ckil), Chandra Kumar v. flam Inn Poddar. 

3. (1905) 27 All 575 (579) : 2 All L Jour 281 , A sh an-ul-lah v. DaklAiini Din. 
(1928) AIR 1928 All 387(389): 110 Ind Gas 5G1, Gaya Prasad v. Balm Uanu 
(1932) AIR 1932 Cal G20 (620) : 59 Cal 1128 : ioB lud Gas 740, Jogesh 

Chandra v. Monindr a Narain. 

(1915) AIR 1915 Mad 9G2 (9G5) : 28 Ind Gas G9, Kalhani v. Narayanan^ 
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liable to pay a debt, a payment under Section 20 need not be made 
by all the persons liable but may be made by any one of such 
persons.** In such cases, limitation will be saved not only as against 
the person making the payment and those who claim under him, but 
also as against other joint. debtors.^" In Chinnery v. Evans, ^ a pay- 
ment was made by the agent of the mortgagor after a portion of the 
mortgaged property Jiad been sold by the mortgagor and the question 
arose whcjther such payment saved limitation as against the pur- 
chaser from the mortgagor. It w^as held that the payment saved 
limitation also as against the purchaser. In construing Section 40 
of 3 A 4 Will, IV c. 27, the material words in which are similar 
to the words of Section 20, the Lord Chancellor said as follows : — 

It is quite clear that the payment of money to the 

mortgagee by the person liable to pay, in respect of the interest 
on the mortgage, continues the mortgage in all its original 
integrity and force, with respect to all the estates properly 
comprised in the mortgage, and which had not been aliened or 
conveyed away by the mortgagee, or with his assent.” 

In this respect this Section diflers from Section 19 under which 
the acknowledgment operates only against the person making the 
acknowledgment and not against others who may be jointly liable 
with him.^ In Lew in v, while discussing certain Sections 

(19’28) AIR 1928 Mad 972 (975) : 112 Ind Gas 491, Checiaviull SaganniuU 
V. (lorindaswmtii (.■hctty. (A Hindu widow can keep a debt of the 
husband alive by making payments under S. 20.) 

4. (1929) A I R 1929 All 380 (381) : 119 Ind Gas 437, Ghasi Khan v. iCisori. 
(1926) AIR 1926 Cal 150 (151) : 90 Ind (^as 774, Achola Siindari v. Doinan, 
(1937) AIR 1937 Cal 191 (102) : 171 Ind Cks 712. Ahhcswaris, Bahuralu 
(1938) A I R 1938 Cal 129 (131), Aiirnr llahnian v. iJpa-ndranath Sanianta. 
(1935) AIR 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Gas 1053, Lahshmi 

Naidu V. G iirinanDna. (17 Ind Gas 619, Followed.) 

[But see (1934) A I R 1934 Rat 224 (225) ; 151 Tiid Gas 753, Madho 
Bat V. Sliamlal,] 

5. (1905) 32 Gal 1077 (1081) : 9 Cal W N 868, Krishna Ghandra v. Bhairah. 
(1915) A I R 1915 Cal 5 (7) : 22 Ind Gas 510, JIvm Chandra v. Puma 

Chandra. 

(1927) A I R 1927 Gal 193 (191) : 98 Ind Gas 381, Bajiilal: Narayan v- 
M uji. yitddin Topadar, ((1886) 11 A C 639, Followed.) 

(1933) AIR 1933 Cal 325 (327) : 60 Gal 87 : 143 Ind Gas 315, Umesh 
Ghandra v. li euuinga Chandra. 

(1937) AIR 1937 Cal 191 (192) : 171 I C 712, Abheshwari v. Baburali. 

[Are also (1937) A I R 1937 Cal 226 (229) : 172 I.G. 121, Sndhamoyee 
Bose V. BJiujendra Na'h. (Decree for rent of tenure against 
widow-- Widow relinquishing tenure in favour of reversioners — 
Payment by one reversioner — Time is extended against all.) 
(1938) AIR 1938 Cal 129 (134), A.A.^ur llahvian v. IJpendra Nath. 
(1930) AIRl930i\rad 738 (739):127 I.G. 641, Lokanadka v. Lokhono, 
(1912) 17 Ind Gas 619 (619) (Mad), Veiayudaui v . ]aLit}tiltn(jam.] 

G. (1864) 145 R R 79 (84) : 11 H L C 115 : 10 Jur (n S) 855 : 11 L T (N S) 68 : 
13 W R 20 : 4 N R 520, Ghinncry v. p]rans. 

7. (1936) A I R 1935 Mad 101 (103) ; 58 Mad 418, hakshmi v. Gunnaninia. 

8. (1886) II AC 639(645): 55 L J PC 75, Lemn w. Wilson. {Citedm 1938 Cal 129.) 
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of a statute of New Brunswick which correspond approximately to 
Sections 19 and 20, the Privy Council observed as follows ; — 

“ . . , , Payment and acknowledgment are two very different 
things. As regards the person making them, acknowledgment 
may .... be made by a person who, though a party to a mort- 
gage contract, has ceased to have any substantial interest in it 
and has nothing to lose by acknowledgment, whereas payment 
is certain to be made only l)y those who have some duty or 
interest to pay. As regards the recipient, so long as he is paid 
according to the intention of the contracting parties, he is in full 
enjoyment of his bargain and is not put upon any^ further 
assertion of his riglits; but not so if he only receives acknowledg- 
ment. If, therefore, we tind that the Legislature has used 
different language about the two cases, we must not readily 
conclude that it has done so by accident or wiiliout meaning it.” 

The above i)assage sums up what may he assumed to he the 
reasons of the Legislature in making a distinction between Sections 19 
and 20 on the question under discussion. 

What is the effect of this sub-sociion on the jihove summarised 
provisions ? As regards Section 19, even if that Section stood alone, 
an acknowledgment by one person can save limitation only as against 
him and not as against others who may he jointly liable with liim, 
unless the latter have authorised ilie former to make the acknowledg- 
ment.^’ Hence, tlio effect of this sub-section is simply to provide 
that members of the groups specified therein are not i })sn facto 
agents of each other for the purpose of making acknowledgments, in 
other words, the sub-section does not^ constitute an (‘xception to 
Section 19, hut simply serves as an expht nation to that Section 
dealing with the question of who can be considered ;is agents for the 
purpose of the Section. Thus, it was observed in Chandra Ku-niar 
Dliar V. Ita/fiidin Poddarf^' tliat Section 21 does not lay down an 
exception to Section 19, but enumerates those cases in which the act 
of one member of a class is liable to h(5 taken as the act of all ; and, 
in respect of these cases, it i)rovides iluit an acknowledgment of one 
should not, by itself, he taken as the acknowledgment of the other, 
hut that there must be some authority express or impliod. 

As regards Section 20, if the persons liable constitute any of the 
groups mentioned in this siih-section and tlie debt is conivion to all 
the members of the group as such, this suh-section operates as an 
exception: to the provisions of Section 20. The reason is that as a 
general rule, under Section 20 a payment by one of the [)ersons 
liable to pay a debt will operate against all the })ersons liable to pay 
the same debt (see supra), while in the cases mentioned in this suh- 
rsection such payment will not operate against the other persons 

9. (i90r)) 27 All 575 (57j) : 2 All L Jour 287, AtiliamWah v. DaJArliim Din. 

(1928) A I R 1928 All 387 (388) : 110 Ind Cas 501, (iana Prasad v. Balm. 

(1935) AIR 1935 Mad 101 (103) : 58 Mad 418, l.ahshmi v. Gvnnamma, 

10. (1912) 13 lud Cas 702 (704) (Cal). 
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S6CtiO]l 21 liable to pay the same debt.'^ Jiut, where the debt is not cmnmoiv 

Note 6 to all the i^crsons but a distinct debt is owed by each of them, a 

payment by one of them will, even under Section 20 itself, operate 
only against him and not against the others unless he has been 
authorized by tlie latter to make the j)ayment.^“ Hence, in such 
cases, thc3 sub-soction does not operate as an exception to Section 20. 
The effect of the sub-section in such cases is only to provide that 
the members of the groups referred to therein are not ipso jacio 
agents of each other for making part payments or payments of 
interest. Tims, while in regard to Section iff this sub-section operates 
only as an explanation and not as an exception, in regard to Sec- 
tion 20 it operates in some cases as an except ion and in others as an 
explanation In the undermentioned case^*" the Calcutta High Court 
observed as follows : — 

'‘The word ‘only’ in tliat sub-section (sub-section 2) is not a 
more surplusage and if effect be given to the word, the sub- 
section would not in any w^ay interfere with the operation of 
Sections 19 and 20 hut would restrict the applicatiem of these 
Sections to cases which strictly satisfy their requirements.’' 
ft is submitted that the i)roposition that this sub-section does 
not in aoijj iratj interfere witli the operation of Sections 19 and 20, 
is, in view of the above discussion, too wide. 

In some decisions^' it has been lield that a paymeid. uiKieA' Sec- 
tion 20, like an acknowledgment under Section 19, only operates 
against the person who makes the payment and not against the 
others. The logic.al result of this view will bo tliat even in the case 
of Section 20 (as in that of Sodlon 19) this sub-section only o|)evates 
as an exphauition and not as an exception to the Section, But, the 
balance of autliority is against tliis view and it must be taken to b(', 
not good law. 

In the uiidermentionod case,’** it was lield by the Patna High 
Court tliat the |)aymont under Section 20 must bo made by aJl the. 
persons liable to pay tlie debt. On this reasoning it was lield in 
that decision tliat a ]>ayment by one of two debtors could not save 
limitation as against the other. It was observed in this connection 

11. (19S8) A I U ions Cal 129 (191), Itahman v. P rcJidra Nath. 

(:J929) a 1 H 1929 Aiad 881 (883) ; 53 Mud 119 : 121 Jud (tis 85.8, 'J' Ifa-ijahi- 

null V. M 11 III Ilk nmai'iiaii'aiHi Clinlliar. 

12. (1038) I R 19:-m C;il 120 (131), A:izur nahman v. I /Hnclni Xath. 

(1937) A 1 U 1037 C.il 191 (193) ; 171 Iivd Cas 712, Abhc^wdi i v. Jlabnra t. 

13. (1938) A I U 1938 Cal 129 (134. 135), .Isi-ac llahainan v. I penilra Xath. 

14. (1927) AIK 1927 Cal 193 (195) : 98 Tiid Ca-; 381, ll tjlUnk Narai/an v. 

M Ilf ii:iiddi Topadar . 

15. (1905) 27 All 575 (579) ; 2 All L ,Iuur 287, Ashan-vlAali v. Dalkhim Din. 
Si'i’ rtCs.i the ob,scrvatioiis in the following ciise.s ; 

(1917) A I H 1917 ifad 895 (895, 890) : 32 Ind (law; 608. Kolhmidarainan 
Ckeitii V. Shanmuiia III Ohctly. 

(1918) A 1 R 1918 Cal 707 (709, 710) : 44 Cal 978 : 39 Ind Oa.. 705, I’-ro. 
ji'iidra Kishorii v. Hindushin Co-operative Insurance Co. JAd. 

10. (1934) A I R 1934 Pat 224 (225) ; 151 Ind Cas 753, Madho Lai v. Shnmlal. 
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i;hat this is made clear by the provisions of this sub-section. In 
other words, the view according? to the above Patna decision also 
seems to be that this sub-section is only an cxplavation to Sec- 
tion 20 dealinf^ with what will constitute agency for flie [)ur[)OBes of 
making a payment under the Section and what will not consl itute 
such agency. But the view that a payment under Section 20 must 
be made by all the persons liable is not correct. (Sec Hiipra.) 

The sub-section does not rnGan that a member of any of the 
classes mentioned therein cannot 'in any circumstances acknowdedgo 
or make payments on behalf of the other members of tlie class. The 
word “only'’ implies that where the person making the acknowdedg- 
mont or payment is authorised to do so by the other members of 
the group to which he belongs, sucli acknowledgment or payment 
will operate against the other members also. In other words, the 
sub-section merely means that where there is nothing else Mian an 
acknowledgment or payment by a partner, joint contractor etc., the 
other partners, joint contractors etc., will not be affected by such 
acknowledgment or payment. Where, however, tlie person making 
the acknowledgment or payment has the autboiity of the other 
members of the group to whicli he belongs, to make the acknowledg. 
■meat or payment, such acknowdedgment or payment will bind the 
other mem hers also.^" 

In the undermentioned cased^ of the Rangoon High Court it was 
oliserved that the existence of a mortgage or charge on imrnovealile 
property would bo a circumstance lieyond the mei'O acknowledgment 
or payment; referred to liy the sub-section, and that therefore, a 
payment made by one of several persons jointly lialiie in respect of a 
morUjaye would, under flection 20, opoi-ate against all of them, 
notwithstanding the provisions of this sub. section. It is submitted 
that the reasoning is not correct. Tt assumes that Section 20 nuikes 

17. (19;12) AlR1932 Iiom3U; (318): 138 Inrl C;is 805, (U>rdhand<iS v, Jihulabhai . 

(1929) A 1 R 1929 Cal 714 (7ir>) : 56 Cal 556 : 121 Ind Gas 741, Jlcngal 

Natumal Bank Ltd, v. datindru. NalJt M aj mndar . 

(192G) A I R 192G Mad 114 (115) : 92 li)(( (’a- 653, llahadera Iyer v. 
Jlamakrisloia licddiar . 

(1928) A I R 1928 All 4.91 (492) : 50 All 982 : 111 lud Cas 143, DBA Dayal 
V. Balden Prasad. 

(1928) A I R 1928 Alad 972 (975) : 112 Lid Ca. 491, Bbegam ■ull Sru/amu'ull 
V. Oorindasiini>}Li (Uudty. 

(1886) 10 Doni 358 (362), Prcinji lyiidha v. f)(issa Jfnongersey. 

(1888) 10 All 418 (4‘20) : 1888 .411 \V N 9;l, (ladu JJihi v. Partiolam. 

(1900) 24 Bom 493 (r)02) : 2 Bom B H 378, f\ ariyappa v. llachappa. 

(1899) 1899 Pun Ro No. 45 (j). 216), Jliciiha Bal v. Jai J^arshad. 

(1888) 1888 Rom P J 147, liarji v. Narayandas. 

(1928) A I R 1928 Mad 173 (174) : 107 Itul C5is 646, Uaiujasn'ann Aiyanyar 
V. Soviasundarain Ghettinr. (WTion nothing more appears than that 
one of several eo-oldigors has made a payment or an ackiKjwh^dgment 
of liability, such ])ayment or acknowledgment will not save limitation 
against the otlier obligors of the debt.) 

18. (1930) AIR 1930 Riuig 504 (505) : 105 I. C. 828, V Tha v. Palaniappa. 

[See nhn (1927) AIR 1927 Cal 193 (195) : 98 Ind Gas 381, Rajtilnk 
Narayan v. Mu/Diiddi.] 
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SfiCtion 21 the existence of a mortf^age or charge a determining factor in regard 

Note 6 to the applicability of the rule coutainecl therein, viz. that a pay. 

merit by one of several joint debtors operates a^?ainst all of them. 
This view of Section iJO is not correct. That Section makes no 
distinction between secured and unsecured debts, and equally in both 
cases the fact that the debt is common to all the debtors is the only 
factor on which the rule that payment by one operatcis against all is 
based. 

The authorisation of a member of any of the groups mentioned 
in that sub-section to acknowledge or pay on behalf of others may 
be express or implied and may be general or special (See Notes 
under Sections 19 and tlO). It need not have been made with 
reference to the particular acknowledgment or payment in question. 

The sub. section does not interfere with the rule under Sections 
19 and ^^0 that an acknowledgment or payment will operate against 
the person making sucli an acknowledgment or x>^^y merit and those 
who claim under him irresjiective of its consequences with regard to 
other iiersons who may be jointly liable with him.^’’ 

The word “chargeable” in tliis sub-section refers not only to 
personal liability but also to liability in resiioct of property Hence, 
in cases where this sub-section operates as an exception to Section 
20, it will serve as such exce^rtion both with reference to |)ersonal 
liability as well as liability with reference to property. In other 
words, where one member of any of the groups mentioned in this 
sub-section makes a payment under Section 20, limitation will not 
bo saved as against the other members of the group not only with 
regard to their pcrsofial liability but also witli regard to their 
liability in respect of property. 

The categories mentioned in this sub-section are exhaustive and 
not merely illustrative."" Hence, in cases which do not come within 
any of them the operation of Sections 19 and 20 will not ho affected 
in any way by this sub-section. The view exx)ressed in the undor- 
rnontioned decision"'^ that the categories mentioned in this sub-section 
are not exhaustive is, it is submitted, not correct. 

The sub. section is not concerned with the question as to the 
validity of an acknowledgment or payment made to one of several 
creditors. Hence, a payment made to one of several joint mortgagees 
is sufficient for the purposes of Section 20.“^ 

19. (19:S3) A I U 1933 Oal 82(3 (827) : 147 1, (A 459, J iban Krista v. Hart Nath. 

20. (1912) 13 hid Oiis 702 (704) (Oal), Chandra Kumar v. Ram Din Poddar. 

(1928) A I n 1928 All 387 (388) : 110 Ind Gas 501, (Dzya Prasad v, Bahu, 
(1935) Alfl 1935 Mad 101 (103): 58 Lakshnii N aidu y.Gutmamma. 

[But see (1934) A 1 R 1934 Put 224 (225) : 151 Ind Gas 753, Madho 
Hal V. ShanUai.^ 

21. (1929) A I R 1929 Alad 881 (884) : 53 Mad 119 : 121 Ind Cas 858, Thayam- 

vial V. Mutliuininiaraswami Chcttiar, 

22. (1930) AIR 1930Mad738(739): 1271.C.641, Lokanadha Naiko v. Lokhono. 

23. (1917) A I K 1917 Mad 895 (895, 896) : 32 Ind Cas 608, K oihandar anian 

Cheity v. ShunmiKjani C/ietty. 

24. (1928) A I R 1928 All 387 (389) : 110 Ind Cas 561, Gaya Prasad v. Babu. 
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7. Joint contractors — Acknowledgment or payment by one 
of them — Effect of. — An acknowledgment under Section 19 saves 
limitation only as against the person who makes the acknowledgment 
and those who claim under him. lienee, where an acknowledgment 
of liability is made by one of several joint contractors, limitation is 
saved only as against the particular joint contractor who makes the 
acknowledgment and those who claim under him and not as against 
others. Where, however, any of the other joint contractors has 
authorised the acknowledgment to be made, it will bind him also and 
limitation will he saved as against him also. This suh-section provides 
that the mere fact that certain persons are related to each other as 
joint contractors cannot make them, by itself, agents of each other 
for making acknowledgments of liability. 

As regards a paumoit under Section 20, where the del)t is common 
to several joint debtors, a payment by any one of them will save 
limitation as against the others also. The effect of this provision is 
curtailed in the case of joint contractors by siib-section 2 of this 
Section. Hence, in the case of joint contractors, though the debt may 
be common to all of them, and notwithstanding tlio provisions of 
Section 20, a payment by one of them will not save limitation against 
the others.^ Thus, where A and B borrow money on the security of a 
promissory note,**^ or a bond,*^ a payment by A will not save limitation 
against />*. But, where one joint contractor has authorised another 
joint contractor to make a payment, such payment will save limitation 
against hoth.'^"^ Such authorisation need not be express^^* and may be 


Note 7 

1. (1933) A T K 1933 Cal 90 (91) : 141 Ind Cas 710, Wazed AH v. Brojendro.. 

2. (1937) A I R 1937 195 (190, 197) : 109 Tnd Cas 477, Palaniappa v. 

U Tha Mo. (A J R 1930 Rang 504 continued.) 

(1934) AIK 1934 Mad 327 (330) : 150 1. C. 91, Mahomed Aliyar v. Ctnayia. 
(1928) A I K 1928 Mad 173 (174) : 107 Ind Gas 040, lianijasamy Aiyangar v. 
Somasu ndara. rn C h ettiar . 

(1933) A I R 1933 Cal 820 (826) : 14.7 Ind Cas 459, Jihan Krista v. llari 
Nat li, 

(1920) AIK 1926 Oudh 001 (003) : 96 Ind Ca^ 353 : 2 Luck 180. Ondk Com- 
mrreial B/rtili Ltd. v. BisliamBhar Nath. 

(loll) 11 Ind (3as 858 (859) (L B), Muthureernppa Ohetty v. At)dt(l Ko,dir. 
(1930) 124 Ind (kis 555 (555, 550) (All), Bhagivat Prasad v. M uzaffar . 

[See a^sn (1934) AIK 1934 Pat 224 (225) : 151 Ind Cas 753, Madho 
Lai V. SJianilal. {Hand note executed by two pcr.vons — l‘ay- 
ment by one does not save limitation against other - The 
reasoning on which the decision is based is th:it under S. 20 
where there are more than one debtor the payment must l>e by 
all the debtors — Submitted Miat this view is not correct.)) 

3. (1932) AIK 1932 Cal 020 (021) ; 59 Cal 1128 : 138 Tnd (.'as 740., Jnyesh 

Chandra Saha v. Monindra Narain Chakrarfir ty. 

3a. (1928) AIR 1928 Mad 173 (174): 107 I.(b CAG, Banfinsavtiv . Somasundaram, 
(1918) A I K 1918 Cudh 152 (153) : 45 Ind Gas 013, M/ibarah AU v. Gopi, 
(1935) AIK 1935 Mad 101 (104) : 154 Ind Cas 1053 : 58 Mad 418, Lakshim 
V. G unnanuna. (.1 and B co-mortgagor.s— .1 making paynient can be 
shown to have acted as manager of famil}' authorised to pay on ./Ts 
behalf also.) 

3b.(l935) A I R 1935 Mad 101 (104) : 154 1. C. 1053 : 58 Mad 418, Lakshini v. 

Qnnnamma. (Agency may be implied from the facts and circumstances.) 
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inferred from the conduct of the joint contractors.^ 

Although a payment by one of several joint contractors will not, 
in the absence of authority from the others, save limitation as against 
them, yet, the payment will save limitation as against the particular 
contractor who makes the payment^ and those who claim under him.® 
It has been held tliat although the payment or acknowledgment 
by one joint debtor nniy not, in view of this Section, save limitation 
as against any other debtor, the former can sue the other co-debtors 
for eontril)ution where he lias been compelled to pay more than his 
share of the joint debt.' 

8. “Joint contractors/’ meaning of. — Where two or more 
persons jointly make a contract with another person, the former will 
be joint contractors. The question has arisen if tlie expression 
“joint contractors” in Section 21 includes any other class or classes of 
persons and if so, what class or classes of persons? On this question, 
there is a conliict of decisions. The different views taken may be 
classified as follows : 

l.Tho first view is that the test to be applied to see if any set of 
persons would constitute joint contractors is wliether they are 
jointly liable on a contract which, ivlien it ivas made, was made 
])y two or more persons jointly. According to this view, whore 
a contract is made by two or more persons jointly, all persons 
who are jointly liable on such a contract will be joint contractors 
within the meaning of this Section although they or any of 
them may not have been, oriainaUy, parties to the contract. 
Thus, where A and U make a joint contract with (■, and A dies 
leaving V as his heir, B and 1> would be joint contractors.^ 
Similarly, where A and B make a joint contract with O, the 

4. (1915) AIK 1915 Mud SOT (307) ; 25 Iiid Cas 927, Annamalai Pattar v, 

Natesa Aiyar, (field tha.t the scries of eiidorsoinents on tho promis- 
sory note constituted sulTicient evidence that the defendants had 
antborised cacii other to make acknowledgment so as to bind both.) 
(1928) AIK 1928 Mad 173 (174) : 107 Ind Cas 040, liangasioamy v. 
Somasundarani. (Previous endorsement by ^— Subsequent endorse- 
ment by B — Held. B had adopted and ratified the prior endorsement.) 

5. (1923) AIK 1923 Bom 309 (309) : 71 I.C. 302, Deri Chand v. Jamshedji. 

[But see (1934) AIR 1934 Bat 224 (225) : 151 Ind Gas 753, Madhu^ 
lal V. S]ia7nlaL (Under S. 20 payment must be made by all 
tho debtors,)] 

'6. (1928) AIR 1928 All 387 (389) : 110 Ind Cas 501, Gaya Prasad v. Balm. 
(1932) AIR 1932 Cal 020 (020) : 138 Ind Cas 740 : 59 Cal 1128, Jogesh^ 
rhayidra v. Mnnindra Narain. 

(1915) AIR 1915 Mad 962 (905): 28 I. C.09, KaUianiaminawN arayaiian. 
(1923) AIR 1923 Lab 135 (137) : 71 I.C. 737, Bamkishen v. Tfirde Bo>m. 
7. (1915) AIR 1915 Mad 075 (078) : 39 Mad 288, Abraham y.Baphial 

Note 8 

1. (1938) AIR 1938 Cal 129 (132), Aziziir Ilalnaari Osinani v. IJ pendranath 
Samanfa, (Mortgage by A and B — A dying leaving B, G and D us 
heirs — Payment by B will not operate as against G and D — The fact 
that the surviving co-mortgagor who makes the payment is himself 
one of the co-heirs does not affect the question.) 
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successors of A and B would be joint contractors.^ But, where 
the contract, when made, was not entered into by several 
persons jointly but was only made by a contractor, the fact 
that subsequently two or more persons become jointly liable 
under the contract cannot make such persons joint contractors.^^^ 
Thus, the co-heirs of a single debtor will not be joint con- 
tractors.^ Similarly, where A mort^jaf^es certain property to B 
and subsequently transfers a portion of the equity of redemp- 
tion to C who therefore becomes jointly liable with A in respect 
of the mortgage of 71, A and C are not joint contractors.** 

2. The S(‘rond view is that the test to be applied to see if certain 
persons are joint contractors is whether, at thr time of the 
acJcnoroledgment or payment they are jointly liable on a con- 
tract.^ According to this view, therefore, although a contract 
may have been made, in the first instance, by a sole contractor, 
if subsequently several persons become jointly liable on the 
contract, they will be joint contractors within the meaning of 
this Section. Thus, the co-heirs of a single debtor will be joint 


(1933) A I R 1933 Cal 208 (209. 270) : 113 Iiid Gas 472, Diiarvidhar v. 
Indranaraiian, (Mortgage by A and H — B dying leaving C, his son 
— Paymont by A does not operal.c a.s against (/,) 

(1918) A I 1U91R Ourlh 102 (153): 15 T. C, 013, Mubarak v. aopinafh. (Do.) 
'2. (1938) A T R 1938 Mad 111 (112), Nagayya Naidu v. Duraisami Naidu, 
(Purcliasers from co-morbgagor.s arc joint contractors.) 

(1918) A I R 1918 P.it 0 10 (040) : 43 Ind Cas 3t51, Haral> Narain Dan v. Top 
Ojha. (MurtgiigB l)v two widows — Kcvor.sioncrs succeeding to estate 
arc joint mortgagors.) 

iia,(1912) 17 lud Cas (;19 (020) (Mad), Wdayudam I'Ulai v. Vailhiiialinoam 
Piilau (Executant of promis.sory note and universal donee from 
exc,c,ut!Lnt who is liabb’ on the promissory note under S. 128, Tran.sfer 
of Property Act, ,'ti’c not joint contra(‘tor.s.) 

3. (1910) 5 Ind Cas 484 (485) : 37 Cal 4r>l, SaradnrJiaran v. Jhtrga Ham. 

(Co-heirs of sole mortgagor not joint {•ontractors.) 

(1929) A I R 1929 Mad 419 (420) : 118 lud Cas 302. Narasimha Hajna Aiyar 
V. Thrahiiit, (Dissenting from 14 ind Gas 128.) 

(1938) A I R 1938 Mad 111 (112), Nagayya Naidu v. Buraisummi Naidu. 

[8cc also (1038) A I R 1938 Cal 129 (130), A^izur Rahman v. Up&tf 
dr a )i ath Sam a n . ] 

4. (1933) A I K 19:43 Pat 1 (4) : 12 lAit 93, Badri Das v. Pasupatki. 

(1933) A I R 1933 Cal 325 (327) : 60 Cal 87 : 143 Ind Cas 315, Omesk. 
c.handra v. He man'iachandra. 

(1905) :32 Cal 1077 (1080, 1081), Krishna Chandra v. Bhairah Chandra. 

[See also (190G) :43 Cal 1278 (1281) : 11 Cal W N 107, Dnmtlal Sahu 
V. Pnskn/n Dohay. (Payment tiy nuatgagor who i.s por.soually 
lial)le operates against transferee of etiuity of ledemptit)!! also.) 
(1927) A I R 1927 Cal 193 (194), Paj TBak v. Mujizuddu (Do.) 
(1915) A I H 1915 Cal 5 (7) : 22 Ind Gas 510, Hemchandra Chore. 

dhr y V. Poor nacltandra Chorrdhry, (Do.) 

(1918) AIR 1918 Lab 310 (312, 313) : 44 Ind Gas 213 : 1918 Puu 
Re No. 3, Pam Chand v. Mewa Tiam.^ 

5. (1930) AIR 1930 All 820 (825) : I L K (1937) All 272 (E B), Md. Taqi 

Khan v. Raja Ram. (Overruling 1027 All 209 and 1918 All 61.) 

0. (1936) AIR 1930 All - 820 (825) ; 106 Ind Cas 106 : I L K (1937) All 272 
(F B), Md. Tngi Khan v. Raja Rare. (Co-heirs of sole mortgagor are 
joint contractors.) 
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3. The third view is that the expression “joint contractors” is 
confined to persons who thenisdves jointly enter into a contract 
with another and cannot apply to their successors. According 
to this view, even where a contract is made by several persons 
jointly, the sitcecssors of the contractors will not bo joint con- 
tractors. This view proceeds on the ground that the categories 
given in Section 21 are exhaustive and not merely illustrative 
and that cases of co-heirs and other persons wdio derive their 
liability not from direct contract with the 'promisee, cannot be 
brought within its scope/ 

It is submitted that the first view mentioned above is correct on 
principle. The expi^ession “joint contractors” necessarily implies 
that the persons have joinUy entered into a contract. Where one 
of them dies, his successor will bo in the same legal position and will 
be a joint contractor with the other. But, whore the contract is 
entered into by a sole contractor, his successors will be only succes- 
sors of a sole contractor and cannot liave the character of joint 
contractors.^ The balance of authority also is in favour of this view. 

9. Co-heirs of single debtor, whether joint contractors. — 

See Note 8 above. 

Note 10 Muhammadan co-heirs. — An achnowledyrnent of liability 

under Section 19 is effective only against the person making the 
acknowledgment and cannot save limitation against otlier persons 
who may be jointly liable wdth the person making the acknow- 
ledgment. So, independently of the question w'hether the co-heirs 
of a deceased Muhammadan debtor are joint contractors within 
Section 21 sub-section 2 or not, an acknowledgment made by one of 
the co-heirs cannot save limitation as against any other co-heir 
except where the latter has authorized such acknowledgment.^ 

As regards the question whether a %}art pai/mcnt or payment of 
interest under Section 20 by one of the heirs of a deceased Muham- 
madan debtor will save limitation against the otlier Iieirs also, there 
is a conliict of decisions. According to one view such payment will 
not save limitation against the other heirs. The view is based on 
the ground that the co. heirs are joint contractors and so, under sub- 
section 2 of this Section, payment by one of them will he effective 

(1912) 14 Iiid Cii.s 128 (128) (Cal), Arjun lUm Pal v llohivia Banu, (Do.) 
(1985) AIR 1985 C’al 048 (650) : 158 Ind Cas 512, Ayi^iada Charan v. 

Jhaiu Charan. (Followiii^^' AIR 1922 All 87.) 

(1918) AIR 1918 L B 136 (137): 40 I.C. 858: 9 L B R 78, V v. Mahomed. 

7. (1930) A I K 1930 Mad 738 (739): 127 Ind Cas 641, Lokanadha v. Loklmno 

Naiko. (Descendants of co-mortgagors are not joint contractors.) 

8. See (1910) 5 Ind Cas 484 (485) : 37 Cal 461, Sarodacharan v. Durgarant. 

Note 10 

1. (1936) A I R 1936 All 820 (826) : 166 Ind Cas 106 (F B), Md. Taqi Khan v. 
Baja Bam. (Co-heirs of debtor are joint contractors.) 

(1922) AIR 1922 All 37 (40) : 44 All 860 : 66 Ind Cas 171, Collector of 
J a HJipnr v. Jamyia Prasad, 
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only against the particular co-heir who makes the payment and not Section 21 
against others.^ According to the second view also a payment by one Notes 

of the co-heirs will not save limitation against the other co-heirs. 10—11 

But this view proceeds on the ground that under Muhammadan law, 
each co-heir is bound to pay only a proportionate share of the debt 
of the deceased and so, there being no common debt between the co- 
heirs, a payment l)y one of them operates only as against him and 
not against others.'^ A third view is that a payment by one co- 
heir will operate as against the other co-heirs also, the reason being 
that the debt is a single debt under Section 20 and the co- heirs are 
not joint contractors within the meaning of this Section/^ 

11. Co-mortgagors — Acknowledgment or payment by one Note 11 
— Effect of. — An ach}ionded(j7)Lcnt by one co-mortgagor will be 
effective only against him and cannot save limitation as against 
other co-mortgagors.^ The reason is that apart from the provisions 
of this. Section, under Section ID, an acknowledgment by one of 
several joint debtors will save limitation only as against the person 
making the acknowledgment and not against his co-debtors. 

As regards the question whether a paijment under Section 20 by 
one co-mortgagor will save limitation as against other co-mortgagors 
also, there is a con diet of decisions. The different views taken may 
be classified as follows : 

l.The first view is that a payment by one of the co-inortgagors 
will not save limitation against the other co-mortgagors. This 
view is based on the ground that co. mortgagors are joint 
contractors within Section 21 sub-section 2." 

The balance of authority is in favour of this view. Tt is also 
submitted to ho correct on principle. The obligation of co- 
morigagors to pay the mortgage debt is based en eontriU't and 
prima facie, therefore, co-mortgagors are joint contr?ictors. The 
fact that the sub-section specifically refers to mortgagees but 

(1930) AIR 1930 Mad 218 (‘2‘21) : 53 Mad 480 : 122 Ind Cas 504, liaja 

Ila))ia V. haihruddin tSaJtib. 

2. (1936) A IR 1936 All 820 (825, 826) : 166 l,ul Cas 100 (P B), Md. Tcif/i 

Khan v. liaja Bam, (Overruling A I H 1927 All 209.) 

(1912) 14 lud Cas 128 (128) (Cal), Arjun Ham Pal v. Hohima Banu. 

(1918) A I R 1918 Low Bur 136 (137) : 9 liow Bur Kul 78 : 10 Ind Cas 
858, Yacappa Ghcttij v. MahonituJ. 

3. (1937) A 1 R 1937 Cal 191 (192, 193): 171 T. C. 712, Abhernmn v. Dahurali, 

[See also (1885) 11 Cal 4.21 (427), Bussenteram v. Kanialudd\nd] 

4. (1929) A I H 1929 Mad 119 (420) : IIS I. 302, Narasimha v. Ibrahim. 

Note 11 

1. (1902) 25 Mad 220 (233) (.1' E), Narayana, Ayyar v. V cnlcataramana Ayyar. 

(Co-morf>gagors are joint contractors and acknowledgment by one 
cannot save limitation against others.) 

(1928) AIR 1928 All 387 (388) : 110 Ind Cas 561, Gaya Prasad v. Bahu. 

(1936) A T R 1936 All 820 (8261 : lOG Ind Cas 106 (P B), Mahomed Taqi 
Khan v. Baja Bam. (Acknowledgnwmb by one of the heirs of a 
mortgagor does not save jimitafcion against others.) 

2. (1929) A I R 1929 iMad 881 (881) : 121 Ind Cas 858 : 53 Mad 119, Thayammal 

V. Muthukumaraswanii. 
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Seo^on 21 
Note 11 


does not specifically refer to viortgagors does not appear to be 
a sufficient reason for not givin^^ the words “joint contractors" 
their natural meaning. 

2, The second view is also to the effect that a payment by one of 
the co-mortgagors will not save limitation against other co- 
rnortgagors. But the reason given is that under Section 20 (as 
in the case of Section 19) a payment by one joint debtor cannot 
save limitation as against other joint debtors.^ The diff’erence 
between the first view and this view is this. Under the first 
view, a payment by one co-mortgagor would, if Section 20 
stood alone, operate against the other co. mortgagors also, but 
this result is averted by the operation of Section 21 sub-section 2. 
But, under this view (second view) even under Section 20 itself, 
such payment would not save limitation against t.he other co- 
mortgagors. Tt is submitted that this view is not correct. It is 
now settled law that a payment under Section 20 will save limi- 
tation as against all the persons who are liable to pay the debt. 

3. The third view is that a payment by one co-mortgagor will 
save limitation against the otlier co-mortgagors also. This view 
proceeds on the ground that Section 21 sub-section 2 is relevant 
only when the question is whether a certain person is or is not 
the duly authorised agent of another person for the purpose of 
making an acknowledgment or payment on his behalf. Where, 
indep(nidently of any question of agency, one person is compe- 
tent, by his act, to start a fresh period of limitation against 
another person, Section 21 sub-section 2 has no application at 


(1920) A ] R 19-20 Mad 418 (419) : 55 Ind Cas 703, Muthu v. Miihamiiiad. 
(1915) AIR 1915 Cal 052 (053); 20 lad Ca^ 511, Baikuntagni v, LalChand. 
(1930) AIR 1930 All 820(825):1()G I.C. 100 (E B), 'Vaqiv. Jlaja Ham, 

(1918) AIR 1918 Pat 040 (040) : 43 ladOas 351. Sarah Narain J)as v. 

Ojha. (Successors of original mortgagors arc joint con tractors.) 

(1938) A 1 R 19.SS Mad 111 Narfayiia Naidii v. Duraisami Naidu. 

(Assigns from co-mortgagors arc joint coiitracdors.) 

(1933) AIR 1933 Oal 208 (209, 270) : 143 Tnd Pas 472, .Dharanidkar 
Ghose V. Tndranarayan Sinha. (Mortgage by A and 7> — B dying, 
leaving C, bis son— Payment by A does not operate against O.) 

(1988) AIK 1938 Cal 129 (132), A^izur Hahman v. Upendranath. (Do.) 
(1918) AIR19l8Oudbl52(153): 45l.C.0l3, Mnharak AH v. Oophiath, (Do.) 
[Sec aho (1932) A I H 1932 Cal 020 (021) ; 59 Gal 1128 : 138 Tnd Cas 
740, Jngesk G'landra v. Monindra Narain, 

(1902) 26 Mad 220 (233), N arayana v. V enkat aramana Ayyar, (Co- 
mortgagors are joint contraciors witliin S. 21 (2) and aclmmv- 
lodgment by one will not bind the other unless authorised.)] 

3. (1905) 27 All 575 (579) : 2 All L Jour 287, Ashannllah v. Dakkhini Din, 

See also the observations in the following cases, which indicate that pay- 
ment and acknowledgment stand on the same footing in this respect : — 
(1918) AIR 1918 Cal 707 (709, 710) : 44 Cal 978 : 39 Ind Gas 705, 
Brojondra v. Hindusthan Co-operative Jns, Society Ltd, 

(1917) AIR 1917 Mad 895 (895, 896) ; 32 Ind Cas 608, Kofhandaranian 
Ghetty v. Shnnmugam Ghetty, 
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all, according to this view. Hence, as under Section 20, a 
payment by one co-mortgagor will save limitation against other 
co-mortgagors also, apart from any question of agency. 
Section 21 sub-section 2 does not apply at all to the questioa.** 
But. in regard to the personal covenants of the mortgagors, 
according to this view, the liabilities are distinct and so, under 
Section 20, payment by one of the co- mortgagors will not save 
limitation as against the others unless the person making the 
payment is the duly authorised agent of the person sought to 
be bound.'"* In such cases, Section 21 sub-section 2 would be 
relevant as showing that one joint contractor is not, ipso facto, 
the agent of another joint contractor for the purpose of making 
an acknowledgment or payment on his behalf. It is submitted 
that this view also is not correct. The language of sub-section 2 
is general and does not warrant the view that the sub-section 
does not apply to cases where the act of one person binds 
another independently of any question of agency. Further, there 
is no reason for making any distinction between the liability of 
the co-mortgagors as regards the property and their liability on 
their personal covenants. In eitlier case, the del)t would be 
only one and the same for all the debtors. 

4. The fourth view also is that a payment by one co-mortgagor will 
save limitation as jigainst other co-mortgagors also. But, the 
reason given is that "the existence of the charge on the pro- 
perty is clearly soriicthing beyond the payment or acknowledg. 
ment which follow tlie words h)y reason only of’’' in Section 21 
sub-section It is submitted that the reasoning is not correct. It 
assumes that the existence of the charge is a determining factor 
under Section 20 in making a payment by one of the co-mort- 
gagors effective against the others. This is not so. Under that 
Section, the basis on which limitation is saved against all the 
co-mortgagors is that the debt is common to all of them. No 
special significanco attaches to its l)eing a secured debt. 

f). In the iinderinentioned case," a payment by one co- mortgagor 
was held sulliciont to save limitation as against other co-mort- 
gagors also under Section 20. But, no reference is made to the 
provisions of Section 21 sub -section 2 at all. In view of the 
discussion above, the decision cannot be accepted as correct. 

6, A mortgaged his property to />. B sub- mortgaged the property 
to C, It was held that a payment by A to 0 saved limitation 


ii. (1983) AIR 1933 Viit 1 (5) : 12 Pat 93 : 140 Ind Ca.s 145, Badri Das v. 
Pasupati Bayierji, (Per Agarvvala, J.) 

also (1936) AIR 1936 Pat 361 (362) : 163 Iiirl Cas 808, Sripati 
Saiiianta v. Jjalji Sahu,] 

5. (1936) AIR 1936 Pat 361 (3G2) : 163 Irul Caw 808, Sripati Sawayita v, Lalji. 

6. (1936) AIR 1936 Rang 504 (505) : 9 Ind Kul (Rang) 226 (228) : 165 Ind 

Cas 828, U Tka Mo v. Palaniappa Chettiar. 

7. (1935) AIR 1935 Rang 473 (477) : 160 Ind Cas 314, U Sin v. JJ Tun Si, 
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Section 21 
Note 11 


for a suit by 0, not only ai^ainst but also against jB.^ The 
reason given was that though the debt due by A and B was one 
and the same, they were not joint contractors. But, at the same 
time, it was pointed out that A and B were not co.mortgagors. 
Hence, the case did not touch the question whether co- 
mortgagors are joint contractors. 

7. In the undermentioned case,^* where there were two mortgagors, 
/] and B\ it was contended that a payment made by A alone 
would not be effective under Section 20 to start a fresh period 
of limitation. This contention was overruled and it was held 
that the Section did not require that the payment under it 
should be made by the entire body of x)ersons liable to pay the 
debt. It is submitted that this case does not touch the question 
as to whether a payment by one co. mortgagor will save limita- 
tion as against the other co-mortgagor also.^'^ 

It has already been seen that the correct view under this Section 
is that co- mortgagors are joint contractors and that a payment by 
one of thorn will not save limitation against the others. The further 
question arises whether this pro})osition applies only to cases of 
persons who have thvniHelvrH jointly executed a mortgage in favour 
of another or whether it applies also to other cases where two or 
more persons may be jointly liable to pay a mortgage debt. This 
depends on the question whether the expression “ joint contractors ” 
in this Section is confined to persons who have Llinn^elves jointly 
entered into a contract with anotlier or whether the expression will 
include also oilier persons who may be jointly liable in respect of a 
contract. This question has been fully discussed in Note B, ante. 

A payment by one co. mortgagor does not save limitation as 
against otlicrs not only as regards their personal liability but also as 
regards their liability in res^iect of their share in the mortgaged 
property. The reason is that t)io word chargeable” in sub-section 2 
refers not only to personal liability but also liability in respect of 
property.^^ (See Note (i.) 

Although a i^ayment by one co-inortgagor does not save limitation 
as against the other co-mortgagors, such ])aymont will save limitation 
as against the particular co. mortgagor who makes the {)aymont.^“ In 
such cases limitation will be saved not only in regard to tlie personal 
liability of the co-mortgagor making the payment but also in regard 
to his liability in rf3spect of iiis share in the mortgaged 
Purtlier, such co-mortgagor s share will he liable for the whole mort- 

8. (19.18) AIR 1918 Lali 810 (312, 313) : 1918 Vun Re No. 3 : 44 lad Gas 

213, Ham Ghand v. Mewa Ham. 

9. (192G) AIR 1926 Cal 150 (151) : 90 Ind Cas 774, Achota Sundari v. Daman. 

10. See (19.32) AIR 1932 Cal 020(621) : 59 Cal 112B : 13S lud Cas 740, Joge.sU 

Ghandra v. Mnnindta Narain. 

11. (1929) AIR 1929 Mad 881 (884) : 121 lad Cas 858 : 53 Mad 119 

Tliaijammal v. Muthulcumaraswami. 

12. (1929) AIR 1929 All 380 (381) : 119 Ind Ca.s 437, Ohasi Khan v. Kishari. 

13. (1929) AIR 1929 All 380 (381) : 119 lud Cas 437, Ghasi Khan v. Kishori. 
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debt and not merely for a proportionate part of it. The reason ig 
that the mortj^ageo is entitled under the law to proceed aj^ainst any 
part of the mortgaged property for the recovery of his debt.^* 

12. Principal and surety : Acknowledgment or payment by 
one, whether will save limitation against the other. — An achrww- 
Icdgment of liability by the principal debtor will save limitation only 
against him and not as against the surety. Similarly, an acknowledg- 
ment by the surety will save limitation only as against him and not 
as against the i:>rincipal debtor.^ 

There is a conflict of decisions as to whether a payment made by 
a principal debtor will save limitation as against the surety and 
conversely, whether a payment by the surety will save limitation as 
against the principal dcibtor. One view is that for the purpose of 
Section 20, the debts of the principal debtor and the surety are 
■distinct and that therefore, a payment by one of them cannot save 
limitation against the other.^ Another view is that the debt is 
coynrnon l)oth to the surety and the principal debtor, and that there- 
fore, a payment by one of them will save limitation against the other 
also. This view involves the assumption that tlie principal debtor 
and the surety are not joint contractors within this sub-section/^ In 
some decisions’^^'^ belonging to the first group, it has been expressed 

H. (19‘29) A I H 1929 All 380 (381) : 119 Ind Cas 437, (iJtasi Khan v. Kiskori. 

Note 12 

1. (1931) A I K 1931 Lah 091 (094) : 13 Lah 240, Diyalu Mai v. Nandhu. 

2. (1904) 2H Bom 248 (251, 252) : 5 Bom L R 1020, (Pryal Daji v. (loyal Sonu, 

(There is no presumption that principal debtor is agent of surety.) 
(1918) A 1 R 1918 Cal 707 (709, 710) : 44 Cal 978 : 39 IiidGas705, Brojrndra 
Kishoro liny v. I f industhan Go-(rprrative I. nsn ranee Soriely Ltd. 
(1938) A I R 1938 C.al 129 (134), Aziziu' Rahman v. C yendranath Samanfa. 
(1011) 9 Ind Cas 8 (9) (Mad), Sa7ni Aiya^iyai' v. La.rmi, 

(1917) A 1 R 1917 Mad 895 (896) : 32 Ind Cas 608, Kothandaraman Chelty 
V. Slm.nmiiyam Cludty. 

(1930) A IK 1930 Mad 112 (112) : 120 Ind Cas 576, Secrelary of Stale v. 
(L IL Snhramania Iyer. (28 IJoin 248 and 21 Mad B 4our 455 Fol- 
lowed ; A 1 R 1919 Lah 374 Not followed.) 

(1934) A 1 R 1934 Mad 039 (040) : 152 Ind Cas 401, Vaiyaynri Pandaram 
V. Seefharama Ghett-iar. (A T R 1918 C:il 707 Followed.) 

(1925) A I R 1925 Mad i:i2 (132) : 80 Ind Fas 932, Jayannadha RedMiar v. 
J jahshnuDia Ueddlar. (Liability of the endorser of a prumis.sory noto 
aaa.ses out of the endorsement and not on the note. A payment of mnnew' 
by the maker of the )ioto and signed by him saves limitation only 
ag.ainst the person lialde on the note a.nd has mailing to flo with 
per.sons liable on the endorBemenb.) 

(1924) A I R 1924 Nag 411 (412) : 20 Nag L R 140, Abde AH v. Askaran. 
(1931) A I R 1931 Gudh 310 (310) : 132 Ind Cas 798, darnarain Smyh v. 

Parmeshar Mur an. (l\>int not disputed.) 

(1932) AIR 1932 Rang 88 (89): lORang 398: 139 I. Ch 138. U Ba Pe v. Ma Lay. 
[See also (1925) A I R 1925 Bom 244 (245) : 49 Bom 202 : 86 Ind Ca.s 
883, Rayharendra (Itiruran v. Mahiyat Kr isJma.] 

3. (1919) AIR 1919 Lah 374 (375) : 1919 Ihin Re No. 105 : 53 Ind Cas 586, 

II arhanslal v. Naf.hu. (Dissenting from 28 Bom 248.) 

(1918) AIR 1918 Lah 310 (312, 318) ; 1918 Buu Re No. 3 : 44 Ind Cas 213, 
Ram Ghand v. Mewa Ham. 

3a.(l917) AIR 1917 Mad 895 (896) : 32 Ind Cas 608, Kothandaramayi Chetty 
V. Shuntmiyam Chetty. 
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Notes 
12—13 


Note 13 


that even viewing the debt as the joint debt of the principal debtor 
and the surety, they will be joint contractors within Section 21 
sub-section 2 and therefore, a payment by one of them will not save 
limitation as against the other. In the undermentioned case‘*' it was 
held that a payment by the principal debtor will not save limitation 
against the surety. But, beyond saying that an acknowledgment by 
a principal debtor will save limitation only against him and not as 
against the surety, the judgment does not give any reason for its 
decision. 

The weight of authority is in favour of the first view. It is 
submitted, however, that the view does not seem to be correct on 
principle. The debt is common to both the surety and the principal 
debtor although the contracts under which they are liable are 
distinct. Further, the third view referred to above that oven if the 
debt of the surety and principal debtor is deemed to be common to 
both, they are joint contractors within Section 21 sub-section 2, does 
not also appear to be correct. The contracts under which the two 
are liable are distinct, though the debt is common. 

13. Partner, authority of, to acknowledge or pay on behalf 
of firm. — As seen in Note 6, this sub-section does not preclude an 
acknowledgment or payment by a member of any of the groups 
specified therein from being effective against the other members of 
the group where such members have authorised such acknowledg- 
ment or payment, lienee, an acknowdedgment or payment by a 
partner will save limitation against the other partners also where 
the latter have authorised such acknowledgment or payment. Such 
authorisation need not be express and may be implied from the facts 
and circumstances of each case.^ Further, under the law, each 
partner has imiilied authority on behalf of all the partners to do all 
such acts as are necessary or usually done in the course of carrying on 
the business of the kind carried on by the firm of which he is partner. 
(See Section 19, Partnership Act of 1932.) Hence, if the nature of 
the business of the firm is such that acknowledgments of liability or 
making part payments or payments of interest are tilings done in the 
usual course of the business, a partner may bo presumed to have 
been authorized by the other partners to make such acknowdedg- 

(1918) AIK 1918 Cal 707 (712) : 44 Cal 978 : lud Gas 705, Brojendra 

Kissore v. Iliudusthari Gn-op. Ins. Society. (Per Mookerji, J.) 

4. (1931) A I B 1931 Lah 091 (094) ; 13 Lah 240, Diyahi 'M al v. Nandhu. 

Note 13 

1. (1919) A I B 1919 Mad 1140 (1143) : 41 Mad 427 : 45 Ind Gas 18 (F B), 
Veer anna v. V eerahhadraswami, (Overruling 32 Mad 421 and 35 
Mad 142.) 

(1925) AIR 1925 Rang 30 (32) : 84 Ind Oas 391 : 2 Rang 367, Bala Sinyk 
V. Bhagwan Singh cfe Sotis. 

(1935) AIR 1935 Lah 559 (5G0) : 158 I.C. 260, Dayat & Go. v. Badha Kishan. 

(1926) AIR 1926 Mad 114 (115) : 92 I. 0. 653, Mahadeva v. Rarnalcrishna. 

(1928) AIR 1 ^28 Mad 972 (975) ; 112 Ind Caa 491, Ghegamull SaganmuU 
V. G ovindaswam'L . (Partner tpso facto has no authority to acknowledge 
or to make a part payment. But if he has general authority to 
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ments or payments.^ Thug, in a going mercantile concern, as an 
ordinary rule, each partner may be presumed to have authority to 
acknowledge and make payments on behalf of the lirm.^ But, in 
the case of partnerslnps which are not of such a character, as for 
instance a mining company, a farming company, a firm of attorneys, 
etc., there is no such implied authority.^ 

Moreover, even in the case of partnerships to which the pre- 
sumption of agency above referred to applies, the presumption will 
hold good only in the case of acknowledgments or payments made in 
the course of the 'parln'.^THhij) husiness.'^ Thus, where an acknow- 
ledgment is made by a partner in the course of proceedings relating 
to his insolvency, he cannot be considered as acting in the course of 
the partnership business and the acknowledgment cannot be used as 
against the other part tiers. Further, where a partner purports to 
acknowledge only his own liability and not that of the partnership 
as a whole, his acknowledgment cannot save limitation as against 
the other partners.^ 

contract debts or make payinonts he has implied antliority to keep the 
debt alive and it is unnecessary to make out special authority.) 

2. (1888) 10 All 418 (419, 420) : 1888 All W N 98, dadu Bihi v. Varsniam, 
(1902) 26 Mad 180 (187), Afanjunatlia Kaniii \. Devawma. (Under S. 251, 
Contract Act, one partner is bound by LIk'. act of another parincr in 
settling theaee(,)unt btd.ween the }»arLnersbip and the plaiiitill.) 

(1928) A1K1928 All 491 (492):50 All 982 : 111 1.0. 148, Dc/u v. Balden, 

(1920) A I R 1920 Mad 11 1 (115) : 92 I. C. 058, Maliadcva v. Jiaiiiahr iskna. 
(1982) A I R 1982 Lah 450 (456): 187 Ind Cas 771, Kuljas llam v. Wish an 
Singh. (A T K 1920 l.ab 010 Followed.) 

(1909) 4 Ind Cas 708 (709) : 82 All 61, Balia Par shad v. Bahu Bar shad. 
((’asci of managing partner.) 

(1910) A I R 1910 Bom 119 (121) : 88 Ind Gas 878, Ahdullai v. Ranchodlal. 
(Partner appointi'd valiivatdar by Court to manage business of 
partnership e.an acknowledge or pay on behalf of the firm.) 

(1899) 1899 Pun Re No. 45 (p. 210), Birhhalal v. Jai Parshad. 

[.SVe observations in (1914) A I R 1914 Mad ('0.) (012) : 87 Mad 140 ; 

21 Ind Cas 034, A'. JB V. h’lrm v. Sitharainasioanii.] 

[But see (1925) A 1 K 1925 .Nag 208 (270) : 85 Ind Gas 775, Sheo 
NaraAn v. Bahnlal. (Authority cannot be prosumod.) 

(1910) A I R 1910 Mad 508 (509) : 28 Ind Cas 845, Veerajipa Chethj 
V. Chid am bar am Ghelfeif. (Even if a partner was put in 
ebarge of a branch of partnrrship business and was himself 
a pai tner tliat alone will not justify the presumption that ho 
was authorized to land the tirm by paMuent or acki)owIcdg- 
moot.)] 

8. (1886) 10 Bom 358 (802), Pmnji, Ludha v. Jiossa Dmmijersif. 

(1982) A I R 1982 Bom 816 (818) : 138 1. C, 805, Gordhatidas v. Bhulahhai, 
(1873) 10 Born II C R :519 (822), Pr cmabhai I f eniahhai v. T. If. Brown. 

[NV’c IIhBlS) 1888 Bom 1^ 3 147, Jhirjl v, Narai/ayidas.] 

4. (1878) 10 Bom IJ 0 R 819 (822), Preniabhai I lemabliai v. T. If, Brown. 

6. (1917) A I R 1917 Mad 518 (518) : 80 Iiid Cas 889, Kissendoss v. Khatau 
Mahan jee S]ann\n(j A Weaving A Co. Ltd. 

6. (1917) AIR 1917 Mad 518 (518) : 86 JjkI Gas 8S9, Kissendoss v. Khatau 

Mahan jre SpinnirK/ and Wearing Co. Ltd. (Fact that a partner has 
been adjudicated an insolvent and has in conscqucnct; filed a signed 
schedule of debts does not raise any imxdioation that he was autho- 
rised to make that acknowledgment or did in fact make it on behalf of 
the other partners or of any one but himself.) 

7. (1901) 3 Bom L R 144 (150), Baldeo Das v. Manchcdiand. 
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The presumx>tioo of agency above referred to does not apply in 
the case of a partnership which has ceased to be a going conc.crn.^ 
Hence, after a partnership has been dissolved, an acknowledgment 
or payment made by one of the ex. partners in respect of a debt 
which was a partnership debt cannot bind the other ex. partners/’ 
But, even in such cases, a partner who has boon authori^^ed to wind 
up the business^” or to collect and pay the debts of the partnership, 
will be considered as having authority to acknowledge or make 
payments in respect of such debts so as to save limitations^ 

Under Section 45 of the Partnership Act of .1932, notwitli- 
standing the dissolution of a firm, the partners wdll continue to be 
liable as such to third parties for any act done by any of them which 
w^ould have been an act of the tirm if done before the dissolution, 
until j)ublic notice is given of the dissolution. There w'as a similar 
provision contained in Section 264 of the Contract Act before the 
Partnership Act of 1932 was passed. Hence, notwithstanding the 
dissolution of a firm, if the creditor has no notice of such dissolution 
and an acknowledgment or payment is made by a partner in respect 
of a partnership debt, the acknowledgment or payment will save 
limitation against the other partners also. The reason is that in 
sucli cases, by virtue of the provisions aliove referred to, the prosump, 
tion of agency apiilicablo to going concerns will apply also to 
dissoli'(‘(l partnershixrs, so far as tliird parties, like creditors of the 
firm, wdio are ignorant of the dissolution of the firm, are concerned. 

Suppose, after the dissolution of a firm, of which the creditor 
has no noi^ice, one of the partners makes an acknowledgment or 
payment in resfiect of a partnership debt. Will such acknowledg- 

8. (1889) 1889 Pim Ho Nu. 140 (p. 477), Nauhat Hal v. Srra }ia)n. (Where 

the firm merely exists for the piirfiose of winding up its affairs, one 
partner eannot sign ackuovvle.dgmi'Hts on behalf of the firm.) 

(1910) A I U 1910 Low Bur 75 (70) ; 36 Ind Cas 225 ; 8 I.ow Bur Kul 303, 
Afa-ai/andi Ghettij v, N araifanan Oketij/. (When a money lending 
firm is being wound uj^, one partner cannot give an acknowledgment 
for a subsisting debt so as to bind the firm.) 

(1925) AIR 1925 Nag 208 (270) : 85 Ind Cas 775, Sheanarain v. Hahu TtaU 

9. (1880) 10 Bom 358 (302, 363), Tmdha v. Dossa Doontjersey. 

(1920) AIR 1920 Mad 114 (115) : 92 I. 0. 053, ^fahad^n'a v. Ramalr^shna, 
(1.898) 8 Mad li Jour 2(>1 (202), fUija-fopaln PilJai v. Kr isJinamtui Chetfi. 
(Where a x^artuersliip is dissolved by the death of one of the partiaers, 
the surviving partners cannot hind the representatives of the deceased 
partner by their acknowledgment of a del)t of the firm unless they are 
special Iv autlioriscd to do so.) 

(1925) A 1 R 1925 Nag 208 (209) : 85 1. C. 775, Slum Naram v. Bahu. (Do.) 
(1910) A I K 1910 Mad 235 (230) : 30 Ind Cas 075, Muthuswami Nadan v. 
Sankaralifiuavi C h vtty. 

10. (1929) AIR 1929 Lah 206 (207) : 118 Ind Cas 529, Pahumal v. Chunial, 

(Where one partner is allowed to wind up the business, it must be 
taken that he lias implied authority to collect outstaiHlings and pay 
debts and therefore he has implied authority to acknowledge didits.) 

11. (1910) AIR 1910 Mad 235 (236) : 30 Ind Cas 075, Muthuswami Nadayi v. 

Sanlaralinnam G hefty, 

12. (1932) AIR 1932 Bom 310 (^9) : 138 Ind Cas 805, Gordhan Das v. Bhula 

Bhai. (In absence of proof and knowledge of dissolution by creditor.s, 
signature of partner to acknowledgments must be deemed to be on 
behalf of other partners.) 
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ment or payment bind the estate of a deceased partner ? It was 
held by the Bombay Hifjh Court in the undermentioned cased ^ that 
the acknowledgment or payment will bind the estate of the deceased 
partner. The reason given w^as that in such cases, the presumption 
under Section 264 of the Contract Act, of the continuance of the 
firm must be made even against the estate of the deceased partner. 
Further, it was held that Section 261 of the said Act only provided 
that the estate of a deceased partner would not be liable in respect 
of any obligation incurred by the firm after his death. As in. the 
case of an acknowledgment under Section 19 or payment under 
Section 20, no fresh obligation is incurred, the above provision did 
not form any objection to holding that the estate of the deceased 
partner was bound by the acknowledgment or payment made by one 
of the partners after his death. 

It is submitted that the above ruling would not be good law under 
the Partnership Act of 1932, the proviso to Section 45 of which 
provides that the estate of a partner who dies is not liable under 
Section 45 (corrospdnding to Section 264 of the Contract Act) for acts 
done after his death. The reason is that the expro.ssion “acts done” 
is wide enough to include acknowh^dgments of liability and part 
payments or ])ayments of interest. 

Under Section 4 of the Limitation Act of 1859, an acknowledgment 
by an agent was not recognised. .Hence, imder that Act one partner 
could not acknowdedge on behalf of another even if he was authorised 
by the latter to do so.^*’ 

14, Hindu trading family, — Where a joint Hindu family 
carries on business, the members of the family are in the position of 
partners in regard to persons dealing with the business. Hence, fis 
in the case of other partnershii)s, an acknowdodgment or j)ayment by 
any member of tlie family made in the course of tlio business may he 
presumed to be authorised l)y the other members of the family.^ 
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(1902) 20 Boui 42 (49) : 3 Boin Tj R 484, J>alsulhh Uam v. Kalidas. 

(1930) A i K 1930 Bom 230 (237) : 125 Iiid Gas 112, KrisImatKii v. Varji- 
randas J a sjirandds, (10 B.om 35S dist'mgiiishod on U>o gr(mnd tliat 
it must bp ass;umed in that caso that tho creditor had knowL'.dgc o! 
the di!^so]utj(.)ji of the firm.) 

(1929) A I R 1929 Gal 714 (710) : 50 Gal 500 : 121 lud Gas 711, ikneal 
National JJank htd.. v. Jatindra Nath. 

(1926) A I R 1920 Lah 010 (010, G17) : 7 Lah 403 : 99 Ind Gas 503, (ianda 
Singh V. Bhag Singh. (But where on the date of the aeknowledg- 
ment the partners have, cea.sed to do busi.iiess and the fact was imthin 
the knoudedgr. of the prrsnti in whose favour thci aeknowledgment 
was made, one partner has no power to make an aeknowletlgmcnt so 
as to save limitation.) 

(1929) AIR 1929 Bah 206 (267): 118 Ind Gas 529, PahuMal v. Chmii LaL 

(1926) AIR 1926 Mad 114 (115) : 92 I. G. 653, Mahadeva v. Rama Krishna. 

13. (1935) AIR 1935 Bom 357 (358, 359) : 158 Ind Gas 159. Babuv. Dagamhai, 

14. (1867) 2 Agra 370 (374), Banarasce Dass v. Khooshal Chund. 

Note 14 

1. (1928) AIR 1928 All 491 (491, 492) : 50 All 982, Dehi Dayal v. Baldeo. 
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Similarly, the presumption applicable to partnerships, viz. that 
even after dissolution a partnership must be deemed to be continuing 
as regards creditors and others dealing with the firm who have no 
notice of the dissolution, will also apply to a Hindu trading family. 
Hence, even after partition in the family, if the creditor havS no notice 
of such partition, an acknowledgment or payment made by any 
member of the family in the ordinary course of business will be 
binding on the other members of the family also.'^ 

15. Executors* — An executor can make acknowledgments of 
liability under Section 19 and payments under Section 20 on behalf 
of the estate.^ Where there are more than one executor, an acknow- 
ledgment or payment hy one of them alone will not be effective 
against the others.^ 

16. Joint mortgagees. — In the case of joint mortgagees, there is 
no question of any paipiunit by them under Section 20. But, they 
can make an acknowledgment of liability under Section 19 so as to 
save limitation for a suit for redemption by the mortgagor. 

As seen in Note 6, an acknowledgment under Section 19 operates 
only as against the person making it and 7iot against others who 
may be jointly liable with him. Hence, even under Section 19 
itself, an acknowledgment ])y a co-rnortgagoe will not operate against 
the other co-mortgagees fijv purposes of limitation, except where the 
latter have authorised him to make the acknowledgment.^ The 
object of this sub, section in such cases is to provide that the mere 
fact that persons stand to each other in tlie relation of co. mort- 
gagees will not make them agents for each other for the jmrpose of 
making acknowledgments under Section 19. 

Although an acknowledgment under Section 19 will be effective 
against the particular person who makes the acknowl( 3 dgmont irres- 
pective of its effect witii regard to others who may he jointly liable 
with him, an acknowledgment of liability hy a co- mortgagee will be 
ineffective even to sustain a suit for redemption of such co-mort- 
gagee’s shaiw in the mortgage. The reason is that the entire 
mortgage must be treated as one indivisible unit and redemption 
of a portion of the mortgage alone cannot ho allowed under the law 
except in certain special circumstances." Where, however, the 

2. (19:10) AIR 1930 Bom 23(i (237) : 125 I. 0. >142, Krishnahai v, V arjivandn.!^^ 

Note 15 

1. (187)4) 2 Mad TI C K SI (So), Jlaja Isuara Das v. Bichar dson. 

2. (1867) 8 Siith W R 63 (63), Chiindrr Kant Milter v. RanmaraiJi Dcij 

Sircar. (The admission of one oxeeiifcor would not land another, at 

any rate, if the. admission was not made in the character of executor.) 

Note 16 

1. (1909) 4 Ind Gas 579 (5S1) (All), Jai'inpal Misir v. Shco Saijar Siyifjh. 

(1907) 1907 Pun L K No. 43 (p, 236) ; 1907 Pun W R No. 23 (FJ^),Ghulam 

Haider Shah v. (Hiulam M nhainmad. Khan. 

2. (1896) 18 All 458 (460) ; 1896 All W N 147, Dharma v. Balmahnnd. (17 

Bom 173 Followed.) 

(1912) 14 I. 0. 132 (133) : 34 All 371. J wala Pd. v. Aahaij. (18 All 458 Poll.) 
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mortgagees have partitioned the mortgagee right and each of them 
is in separate possession of a portion of the mortgaged property, an 
acknowledgment by one of them can be used in a suit for redemption 
of the particular share which is in his enjoyment." 

Where and are two co-mortgagees and A dies with the result 
that the entire mortgagee right becomes vested in B, there is no 
longer any question of co-mortgagees and hence, an acknowledgment 
by JJ after d’.s death in such circumstances will bo sufficient to keep 
alive the right of redemption. 

Under the Acts of 1859 and 1871, an acknowledgment of the right 
of redemption was required to be made by the mortgagee or some 
person claiming under hirh. Where there were more than one 
mortgagee or more than one person claiming under the mortgagee, 
the expression “mortgagee” or “some person claiming under the 
mortgagee” was held to mean all the mortgagees or aM tlie persons 
claiming under the mortgagee.^ Further, under the above Acts an 
acknowledgment by an agent was not valid. Hence, there could be 
no question of one of several mortgagees acting as the agent of the 
others for jniri)oses of an acknowledgment. 

17. Acknowledgment or payment by one of several judgment- 
debtors. — An arhnoiolo(l(}7n(*ni by one of several co-judgment- 
debtors will save limitation only against him and not against the 

(190d) 1 All Ij Jovir 355 (357), llaminian Prasad v. Haghunandan Singh, 

(1934) A .T K 1934 l-a,b 293 (293) : 151 Did Gas 385. Ahmad Shah v. Kartar. 

(1911) 10 Iiid Gas 238 (240) (All), Chtinni v. llnhum Singh, 

(1920) AIR 1920 I.ab 516 (517) : 67 Ind (-as 463 (464), Nadar Shah v. 
Ishar .Das. (Tb(i f:jrt that omcIi branch of the family was recorded as 
having one-sixth share would not hav(' (‘ntitlcd the plaint) (T to sue for 
)‘edemption piecemeal .) 

(1897) 6 l^lad L Jour 488 (Jonr). (Critical note on 18 All 458.) 

(1910) 5 Lid Gas 992 (994) : 1910 Run He No 39, Ganga Ihun v. 
Pokdiar Da.s. 

(1915) AIK 1915 Mad 951 (951) : 26 Ind Gas 127, Mnhaminade v. 
May I Kiinhi DajiA 

3. (1930) A I R 1930 Bom 466. (475) ; 54 Bom 625 : 12H Ind Gas 417 (F B), 

M(\(.ilal Jadav v. Samal Jicchar. (17 Bum 173 Distinguished.) 

(1909) 2 Ind Gas 469 (470) (Bom), lirralal Icchalal v. Narsilal, 

[See (1910) 6 Ind Gas 190 (191) (All), Sheonandan Singh v. Acchahar 
Suigh.] 

4. (1915) A I R 1915 Mad 9()2 (965) : 28 Ind Gas 69, KaXliemi Amnia v. Na.ra~ 

yanan N anihiar . 

5. (1893) 17 Bom 173 (177, 178), JihogUal v. Amrif.lal, 

(1909) 1 Ind Gas 203 (204) (Mad), Vaikunia Jihal fa v. Ku7ini Pakli Deari, 

(1909) 1 Ind (-as 204 (204) (Mad), Ganapathy Naicken v. Makki Keyi. 

(1877) 1877 Run Re No. 61, Mf, Mali Dihi v. Motan Mai, 

(1911) 10 Ind Gas 238 (240) (All), Chujini v, Hukum. Singh. 

(1888) 1888 Pun Re No. 157 (p. 420), Jlakikai Tlai v. Gangadas. 

(1900) 1900 Pun Re No. 62 (p, 240), Bhatcani Das v. Muhammad Yusuf, 
(8ole heir of original mortgagee is “person claimirif.; under mortgagee” 
though he lias sons who havti taken an interest by birth in the mort- 
gagee right.) 

G. (1888) 1888 Pun Re No. 157 (p. 420), liakikat Tiai v. Gangadas, 

(1880) 1880 Pun Re No. 85 (p. 204), Hakim Devi Dyal v. Prah Dyal. 

[But see (1878) 1878 Pun Re No. 78, Khoir Md. v. AhmudBi,'] 
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other judgment-debtors.^ A under Section 20 by one of 

several joint judgment-debtors will ‘privia facie save limitation as 
against all the judgment-debtors. But, where the decree has been 
passed against them in their capacity as joint contractors, partners, 
executors or mortgagees, the payment will, under sub-section 2 of 
this Section, save limitation only against the particular judgment, 
debtor who makes the payment and not as against the others." 

18. “Chargeable/’ meaning of. Bee Note 0, ante, 

19. Acknowledgment or payment by Hindu widow, whe- 
ther binding on reversioners. — Before the enactment of sub- 
section 8 clause (a) of this Section in 1927, it was held that an 
acknowledgment of liability or payment under Section 20 by a 
Hindu widow would not bind the reversioners succeeding to the 
estate after her.^ These decisions are no longer law now since the 
enactment of the above clause under which it is expressly provided 
that such payment or acknowledgment will be binding on the rever- 
sioners.^ 

20. Acknowledgment or payment by manager of Hindu 
joint family — Sub-section 3 clause (b).~This clause which was 
introduced into the Section by the Limitation (Amendment) x\ct, 
I of 1927 gives legislative effect to the decisions^ which prior to its 
enactment had hold that the manager of a Hindu joint family could 
make acknowlerigmonis and payments so as to save limitation in 

Note 17 

1. (1912) 13 Ind Cas 702 (704) (Cal), Chandra Kueiar v. llam Din. 

(1912) 14 Ind Gas 1 (2) (Cal) Nanda La!, 2Jarwari v. Uampal Siyifjh, 

(1914) A 1 R 19U Cal 764 (7('.r>) : 22 lud Cas 709, Ban Jkdiary Kajmr v. 

J na tirndra nat h ( j hash . 

(1917) A I R 1017 Cal 422 (424) : 37 1. C. 738, Joijendra Pd. v. AstUosh. 

(1908) 1908 Run Ho No. 54 (p. 270), Bhatpvan SingJi, v. MnhanlaL] 

2. (1927) A I K 1927 <’al 193 (195) ; 98 Ind Gas BvSl. Hajtilak Narai/an v. 

ufu nddi. (^Mortgage <locroe against several persons who are not 
joint contractors — Payment by one saves limitation against all.) 

(1933) A r H 1933 Pat 1 (4) : 12 l^it 93, Badr% Das v. Pasupathu (Do.) 

[But see (1905) 27 All 575 (579), AshanuUah v. Dakkhuri. (Under 
S. 20 payment by one co-debtor saves limitation only against 
him and not against others — Submitted view is not correct.)] 

Note 19 

1. (1913) 19 Ind (’as 291 (205) : 40 liid App 74 : 35 All 227 (P C), Soni Bam 

V. Kanliaiua JjaL (C-onfirrning in appeal, 3 Ind Cas 725 (728).) 

(1925) A I R 1925 Gal 862 (H64) : 86 Ind Cas 353, Mohim Mohan v. Aarat 
S u n dan . 

(1925) A I R 1925 Nag 207 (210) : 82 Ind Cas 1052, Laxmi v. Vnikat Ran. 
(If an acknowlodgmoiife by a limited female heir would not extend 
limitation as against the reversionary owner, much less a 'renewal 
mortgage by a trespasser would extend it.) 

2. (1937) A I R 1937 Pat 40 (42) : 16 Pat 45 : 166 Ind Cas 555, Daroyi Rai v. 

Basdeo Mahto. (Case of daughter succeeding to father’s estate.) 

(1928) AIR 1928 M;id 972 (975) : 112 1. Q.Mdl.Ghegamully.GnvAndaswami. 

Note 20 

1. (1925) AIR 1925 All 174 (175) : 85 Ind Gas ^m,.Sa7iioal Das v. SaRjid Alu 
(1914) AIR 1914 All pS (99) : 36 All 264 : 23 I. G. 429, Indar Pal v. Meioah. 
(1906) 3 All L Jour 800 (802) : 1906 All W N 186, Bhola Nath v. Net Ham. 
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regard to liabilities which were binding on the family. The clause 
provides that such payment or acknowledgment must be deemed to 
be made on behalf of the family f 

An acknowledgment or payment by the manager need not bo 
expressed as made in his capacity as manager.’* But, an acknow. 
ledgment or payment by the manager in his individual capacity will 
not be binding on the other members of the family.'*’ Thus, it has 
been held that where the manager of a joint family mentions a debt 
in the schedule of debts filed by him in the course of proceedings for 
his being adjudicated an insolvent, the admission is made by him in 
his individual capacity and does not bind the family.*'^’ 

The clause applies only whore the liability in question is a joint 
family liability. Where the liability has been incurred by the 
members of the family in their individual capacity, the manager 
cannot, as such, acknowledge or make payments on behalf of the 
other members of the family.*' But, at the same time a liability 
which has been incurred by tlie act of all the members of the family 
will be as much a lial)iiity of the family as a liability incurred by 
the manager on behalf of the family." 

(1893) 17 Bom 512 (513, 514), Bhasker Tatya Slu4 v. Vijulal Naihu. 

(1925) AIR 1925 Cal 1153 (1157) : 88 I. C. 1025, Hari ^fohan v. Sonrendrn. 
(1919) AIR 1919 Cal 7(8) : 52 Ind Gas 43(>, Ghayidra Kruila v. Behar i .LaL 
(1910) AIR 1916 Cal 747 (749) : 31 Ind Gas 30, liar Prosad v, Btndcswari. 
(1910) 5 Ind Cas 484 (485): 37 Cal 461, Saroda Charayi v. Durga Jiam J)e, 
(1924) AIR 1924 Lah 011 (013): 82 I. G. 96 : [yhahSll /JBiakur J >as Pullu 
(1910) 8 Ind Cas 811 (812) (Lah), Tirkha v. Rieak Ram. 

(1884) 1884 Pun Re No. 09 (p. 280), Narsingh J)as v. Bachatar SingJi. 

(1919) AIR 1919 Mad 870 (373) : 53 Ind Cas 878, T hankamnial v. Knn- 
hamma. 

(1917) A I R 1917 Mad 518 (518) : 30 Ind Cas 389, Kissendoss \ , Khatau Co. 

(1915) A I R 1915 l\lad 500 (508) : 26 Lid Cas 911, C hi daiiibaraaL Oh.clti v. 

laimasirain i (J hcitiar . 

(1882) 5 Mad 169 (170) (I’ C), Ch in naya Naynde v. ( i nr unathnoi Chetfi. 
(Overruling 1 Mad 385 {380).) 

(1925) A I R 1925 Oudh 394 (395) : HG I. C. 693, Sifla liaksh \ . Jagat pal Singh, 
(1922) A I R 1922 Oudh 135 (137) : 25 Oudh Ciis 89 : 68 Ind (’as 196, liam. 
An.tar v. Singh. 

2. (1935) AIR 1935 Cal (^8 (649) : 158 Ind C;is 512, Charan v. Jhatn. 

(1930) A 1 R 1930 Pat 301 (303) : 9 Pat 747, Hasan Imam v. I.lrahmdeo. 

(1928) A I R 1928 P:it 156 (158) : 6 I'nt 811, Tlajrantii v. Kesho Singh. 

3. (1925) AIK 1925 Cal 1153 (1157) : 88 I. ('. 1025, Hari Mohan v. Sviircndra. 
(1919) AIR 1919 INIad 370 (372) : 53 I. C. 878, Thanlaynrnal v. Kiinhamma. 
(1936) A 1 R 19116 I\lad 871 (875, 876) : 170 Ind Cas 749, AnihaJavana 

PiUai V. (joieri Aimnak (Wlu'rr the is al.S(t liable in his 

])rivatf^ capacity to same creditor, it inu.st he shown that his pay ment 
or a.eknowh'dgnicnt was in his capacity as inaiia^a’i’.) 

4. (1917) AIR 1917 i\Iad 518 (519) : 36 Ind Cas 389, Kissrndoss v. Khatau Co, 

ISec (1893) 20 Cal 18 (22), Aghure Nath v. Cnsh Chnndcr.] 

5. (1917) A I R 1917 Mad 518 (519) : 36 Ind (das 389, Kissrnddos v. Khatau Co, 

6. (1902) 25 Mad 220 (234) (F B), Narayan Ayyar v. Y enkataramana Ayyar. 

(1915) AIR 1915 (dal 652 (653) : 26 Ind (das 511, Baikuntagni v. Lai Chand, 

(1920) A I R 1920 Mad 352 (353) : 54 Ind Cas 318, Duraisxvami Aiyar v. 

Krishnier . (Pro-note by father and son — Payment by father — JTeld 
in circumstances of case that father was authorised to pay on behalf 
of son also although the transaction was not 3^ family transaction.) 

7. (1936) AIR 1936 Mad 871 (875) : 170 I C 749, Amhalavana v. Goxuri, 


Section 21 
Note 20 
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Section 21 The authority of the manager under this clause will apply only 

Notes so long as the family continues to be joint. Hence, although the 

20 22 family loas joint when the liability was incurred, if at the time of 

the acknowledgment or payment by the alleged manager the family 
i^ divided, the acknowledgment or payment will not bind the other 
members of the family.^ But, even in such cases, if the creditor has 
no notice of the ])artition in the family at the time of the acknow- 
ledgment or iJayment, the acknowledgment or payment will bind the 
other members of the family. The reason is that it is a principle of 
the law of agency that the termination of the authority of an agent 
does not take elTect as regards third parties, before it becomes known 
to them.*^ (See Contract Act, Section 208.) 

An acknowledgment or payment by a junior mc7nher of a Hindu 
joint family who is not the manager cannot bind the other members 
of the family.^*’ 

Under Section 4 of the Act of 1859, an acknowledgment by an 
agent was not recognised and so an acknowledgment by the manager 
of a Hindu joint family was operative under that Act only against 
himself and not against the other members of the family. 

Note 21 21. Acknowledgment or payment by manager of Malabar 

tarwad. — The manager of a Malabar tarivad can acknowledge or 
make payments in respect of the liabilities binding on the tarwad so 
as to bind the whole iarirad} 

Note 22 22. Acknowledgment or payment by head of Muhammadan 

family. — The head of a Muhammadan family has no autliority, as 
such head, to make acknowledgments or payments on behalf of the 
whole family,^ 

8. (1937) A I R 1937 Mud 580 (588) : 173 Ind Gas 319, Jiama Vadhyar v. 

Manian VadJiitar. (Case relating to father distinguished.) 

(1917) A I K 1917 Mad 534 (535) ; 32 Ind Cas 997, Kodandarania Aiyar v 
A r 11 11 a r h a I a A. i ya ?’ . 

(1917) AIR 1917 Mad 107 (107): 33 Tnd Cas 980, ikipanna v. Bkimalingain,, 

9. (1894) 1894 Bom P J 58, Bhaskar Tatya^ikeA v. Tulsidas V rjalal. 

[SceaIsn{19U)10Jud('}iA 888 (889) : 35 J’om 302, TJhrahim Jfajt 
Yakuh V. Chiini Laf (Jliand. (Not a ease of manager of llindu 
family but one of gunuist.ha of family.)] 

10. (1901) 3 Bom L R 144 (151), iJaldeo Das M oliahamchand v. M anile chand, 
(1922) A I U 1922 Mad 23 (23) : 00 Ind Cas 155 : 45 Mad 345, llama D altar 

V, VisiraHfith Pattar. 

(1918) AIR 1918 Oudh 323 (325) : 47 Ind Cas 055, Lachhmi Narain v. 
Daija Shankar. (If the father is alive, the son cannot in the absence 
of any other evidence be considered to be an agent of the father so as 
to bind the family by an acknowledgment of his.) 

(1923) AIR 1923 Lah 135 (137) ; 71 Ind Cas 737, Bam. Kishan v. llirde, 

11, (1875) 14 Eeng L R 21 (49), (Brpal Narain v. Muddo Muttij. 

Note 21 

(1919) A 1 R 1919 Mad 370 (372, 373) : >3 Ind Cas 878, Thankammal v. 
Kunkdmma, 

Note 22 

1. (1918) AIR 1918 Lo?v Bur 130(137) : 40 Ind Cas 858, Y agayya v. Mahomed, 
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22 .* (V Where, after the institution of a suit, 
a new' plaintiff or defendant is sub- 
stituted or added, the suit shall, as 
regards him, be deemed to have been 
instituted when he was so made a 

party. 

(2) Nothing in sub-section (1) shall apply to a 
case where a party is added or substituted owdng to 
an assignment or devolution of any interest during 
the pendency of a suit or where a plaintiff is made a 
defendant or a defendant is made a plaintiff. 


Effect of sub- 
stituting or adding 
new plaintiff or 
defendant. 


Synopsis 

1. Legislative changes. 

2. Scope. 

3. Applicability of Section to “applications.’* 

4. Applicability of Section to “appeals.” 

4a. Applicability to applications under Section 68 of the 
Provincial Insolvency Act. 

5. Addition of parties under Order 1 Rule 10, Civil Proce- 

dure Code. 

6. “New” plaintiff or defendant. 

7. “Substituted or added.” 

8. New party — Minor. 

9. New relief claimed by a party. 

10. Misdescription. 

11. Parties in representative character. 


^ Act of 1877 — Section 22. 

Efl'i'Ct of suhsfi- 22. When, :iffcer the institution of a suit, a new plaiii- 

f ?ifiri(j nr atlditKj till. or defendant is substituted or added, the suit shall, as 
plaintiff or regards him, be deemed to have been instituted when he 
drfendani. was so made a party : 

Provided that, when a plaintiff dies, and the suit is continued by his legal 
Provifio tr h e r r. representative, it shall, as regards him, be deemed to 
orifjvnal plaintiff have been instituted when it was instituted by the de- 

dics. ceased plaintiff : 

Provided also, that when a defendant dies, and the suit is continued against 
.Proviso n) li r r c his legal representative, it shall, as regards him, be deemed 
orujinal defendant to have been instituted when it was instituted against the 
dies, deceased defendant. 


Act of 1871 — Section 22, 

Almost the same as that of Act of 1877. 

Act of 1859. 

No corresponding provision. 


Lim. 50 


Section 22 
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Section 22 12. Suit or appeal by or against a dead person. 

Note 1 Question of limitation to bo considered, whether before 

or after addition or substitution. 

14. “Deemed to have been instituted.” 

18. “As regards him.” 

16. Necessary parties. 

17. Joinder of parties in mortgage suits. 

18. Necessary parties in suits relating to firms. 

19. Necessary parties in suits relating to firms — Disclosure 

of partners’ names. 

20. Necessary parties in pre-emption suits. 

21. Necessary parties in suits by or against clubs and 

corporations. 

22. Necessary parties in suits between landlord and tenant. 

23. Joint promisors and promisees and owners of joint right 

of action. 

24. Torts. 

24a.Nece88ary parties in suit for specific performance of 
contract to sell. 

25. Objection to nonjoinder of parties. 

26. “When he was so made a party.” 

27. Sub-section 2. 

28. “Assignment or devolution.” 

29. Transposition of parties. 

Other Topics 

Addition of new ground of right or liability ... Bee Note G, Pts. 8 to 17a 

Addition of party after limitation — Effect as against others on record : Bee Note 5, 

Pts. 2 to 11; Note 15 

Addition of party whose name already struck off ... See Note 6, Pts. 18 to 21 
Addition of persons already represented in suit ... Bee Note G, Pts. 1 to 4 

Addition of prof rma defendant ... ... See Note 5 F-N (3) 

Eenamidar impleaded — Addition of real owner ... See Note 6, Pts. 5, 6 

Hindu joint family represented by manager — Addition of other members ... Bee 

Note G, Pt. 1 ; Note 11, Pts. 1 to 3 
Necessary and proper parties — Di.stinction ... ... See Note 16 

Original party having no right to sue — Addition of person having such right 

See Note 6, Pts. 22 to 24 

Person correctly described — Mistake as to person liable discovered — No case 

of misdescription ... ... ... See Note 10, Pt. 1, IG 

Person not party to suit added in appeal — Section applies ... See Note 4. 

Person not party to suit- — Appellate Court*s power to add such person Bee 

Note 4, Pts. 3 to 9 

Pro /or?wa defendant made plaintiff ... ... See Note 5 F-N (IG) 

Note 1 1. Legislative changes. — Under the prior Acts, only cases of 

devolution by death were excluded from the operation of sub- 
section 1. 
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Sub-section 2 now excludes from the operation of sub-section 1 
not only cases of devolution by death, but cases of assignment of 
interest and all cases of devolution of interest. 

2. Scope. — Where a suit has been instituted, it may subsequently 
appear that some persons have not been made parties to the suit 
either as plaintiffs or as defendants though such persons may have 
been necessary or proper parties. In such cases, such persons may 
be sul:)sequently impleaded in the suit by the leave of Court as pro- 
vided by the provisions of the law of procedure in that behalf. But 
when such subsequent impleading of parties takes place, it cannot be 
said that the suit was instituted with such persons as parties to the 
action even on the date of original institution itself. On the other 
hand, so far as such persons are concerned, the suit must be deemed 
to have been laid on the date when they have been made parties 
subsequently. This is indeed a general principle of law and the Sec- 
tion is, in fact, based upon it. It does not introduce any new prin- 
ciple.^ The justice of this rule is that, if it were not so, a party who 
may have acquired a right against another by lapse of time in the 
matter of making persons parties, would be compelled to lose it for 
no fault of his. This Section is intended to safeguard such a right. ^ 

It follows, also, that the Section covers and contemplates only 
cases in which the action is defective when it started, by reason, 
for example, of the person or one of the persons in whom the right of 
action is vested not being before the Court. If A is the right person 
to sue, it would be clearly wrong to allow him, for the sake of avoid- 
ing the rule of limitation, to take advantage of a suit improperly 
instituted by B. Necessarily, therefore, the Section can have no 
application to cases in which the action was originally properly con. 
stituted as to parties, but has become defective because there has 
been a change or devolution of interest subsequently.''^ This latter 
principle is embodied in sub-section 2 of the Section. 

Section 22 — Note 2 

1. See (1875) 1 Bom ^295 (301) : 1 Ind Jur 128, Abdul Karim v. Manji 

Hans raj, 

2. (1927) A I n 1927 P C 252 (255) : 6 Rang 29 : 107 Ind Gas 237 : 55 Ind App 

7 (P 0). ChockaluKjani Cheltg v, Scefhai Aclir. 

(1867) 8 Ruth VV R 241 (243), Ml. iirnjo Kissore JJossee v, Sree- 
nath 

3. (1916) AIR 1916 P G 202 (205, 206) : 43 Ind App 113 : 35 Ind Gas 323 

(P G), Meyappa Chettif v. Supramanian Ckctty. 

(1924) AIR 1921 Rind 47 (48) : 17 Sind L R 263 : 76 Ind Gas 119, Man. 
(fhoonial Jethanarul v. Aratmal Satranidas, (AIR 1922 Sind 13 
Affirmed ; A I R 1916 P G 202 Followed.) 

(1934) AIR 1934 Bom 385 (386): 58 Bom 536 : 153 Ind Gas 800, Krishnaji 
Shiraji v. iianmaraddi MaVaraddi. (Pro-note in favour of father 
— Son suing as plaintiff — Father, the right plaintiff, cannot be sub- 
stituted or added after limitation.) 

(1922) AIR 1922 Sind 13 (14) : 65 Ind Gas 26 : 15 Sind L R 162, Mayi- 
(jhoomal J elhanand v. Aratrnal Satraindas. (Firm re- constituted as 
a new firm suing on a contract with old firm — Substitution of old 
firm as plaintiff after limitation cannot be allowed.) 


Section 28 
Notes 
1—2 


Note 2 
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Section 22 
Notes 
2—3 


Note 3 


All that the Section lays down is that a suit in which a party is 
subsequently joined shall be deemed to be instituted as regards him 
on the date of his joinder. Whether the suit becomes barred as 
regards him alone or as regards other parties also is a matter which 
will have to be ascertained with reference to the substantive law 
relating to the sulqect of necessary parties to an action and the law 
relating to limitation of actions contained in the statutes of the 
country.^ 

3. Applicability of Section to “applications*’' — The Section 
expressly deals with ‘suits*. A ‘suit’ as defined in Section 2 clause 10 
of the Act does not include an ‘application.’ Applications are, there- 
fore, not within the scope of this Section.^ Thus the Section does 
not apply to the following : 

1. Execution applications.” 

2. Applications under Order 21 Eule 100 of the Code of Civil 

Procedure.^ 

3. Applications under Order 22 of the Civil Procedure Code 

for substitution of legal representatives.'^ 

4. Applications under Order 9 Eule 13 of the Civil Procedure 

Code.'"^ 


(1909) 5 lud Oils 981 (981) : 33 Mad 115, Suhharaya Iyer v. V aiOiinatha 
Iyer. (Pro-note in favour of mother — Her minor sons suing on tho 
pro-note with mother as guardian — Mother cannot be impleaded as 
proper plaintiff after limitation.) 

[See also (1S64) 1864 Huth W II Gap 152 (153), Kishen Tjall ChoiV’ 
dhry v, Clninder Coomar ]loyf\ 

(1910) 6 Ind Gas G80 (680) (Mad), Gnruvaypa Ohetiy v. Srhiu 
ram Row. 

(1924) AIR 1924 Cal 90 (91) : 75 lud Gas 255, Rajani Kanta Rou 
V. Jyoti Prasad Sinyh,^ 

4, (1922) AIR 1922 Nag 213 (215) ; GG Trid Gas 217, Kuksa v. Dajlha Bhan. 
(1916) AIR 1916 Bind 53 (54) : 10 Bind L H 3B : 35 Ind Gas 551, G eluvial 
Dyahnal v. Karmooinal Sirooinal. 

Note 3 

1. (1923) A I a 1923 Pat 88 (88) : 62 Ind Gas 530 : G Pat L Jour 463, ChaniR 

rila Hay v. Ha^ri Kuer Thalnir. 

(1909) 3 Ind Gas 324 (327) (Gal), Jagat Tar ini Dasi v. UalchaL Chandra. 
( E X oc u t i o n x)r oceed i n gs . ) 

2. (1921) A I R 1921 Cal 101 (104) : 62 Ind Gas 348, Protap Chandra v. Sarat 

Chandra. 

(1921) AIR 1921 Pab 180 (181) : 62 Ind Gas 30 : 6 Pat L Jour 358, Golah 
Kncr V. Syed. Mohanied Zaffer flussain. 

(1930) AIK 1930 All 597 (599) : 133 Ind Gas 23, Zahurnl 
Hasan v. Badri Narain. (As.sumed to apply to execution 
proceedings.) 

(1910) 7 Ind Gas 19 (21) (Gal), Kalanand Singh v. Chandra Kishore 
Jha.] 

3. (1931) AIR 1931 Cal 385 (387) : 58 Cal 55 ; 132 Ind Gas 631, Induhliushan 

Das V, Ilari Gkaran Mandal. 

4. (1919) AIR 1919 Nag 150 (152) : 15 Nag L R 21 : 49 Ind Gas 34, Arriolaksao 

V. Govindran. 

5. (1923) AIR 1923 Pat 88 (89) : 6 Pat L Jour 463 : 62 Ind Gas 536, ChafuP 

rika Ray v. Ram Kuer Tkakur. (Additional party impleaded after 
time. Section 22 held not to affect.) 
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5. Application for filin^i an award under Schedule IT Para. 20 
of the Civil Procedure Code (though such an application is 
to be registered as a suit and the i)arties are to be treated 
as plaintiffs and defendants under the Civil Procedure 
Code)."" 

4. Applicability of Section to “appeals/' — Tinder Order 41 
Rule 20 of the Civil Procedure Code the appellate Court can add, as 
a respondent to the appeal, a person who was a party to the suit but 
who has not been made a party to the appeal. It has been held that 
in cases not strictly falling within Rule 20, the Court can, under 
Order 1 Rule 10 read with Section 107 of the Code or under its 
inherent powers, add such a party in appeal.^ In all these cases 
the person thus added is only added as an appellant or as a respon. 
dent and not as a ‘ plaintiff or defendant.’' Further, by virtue of 
the definition in Section 2 clause 10 ante, a “suit” does not include 
an “appeal,” It follows that Section 22 does not apply to the 
addition of such parties in appeal. It has accordingly been held in a 
number of cases'^ that no question of limitation will arise in the case of 

6, (1931) A I K 1931 All 725 (726) : 133 Ind Cas 410, Manyal Sen v. Praif Das. 

Note 4 

1. (1912) 13 Ind Cas 906 (906) (Mad), V alliaminai AcJii v, Nafaraja FiUai. 
(1933) A I R 1933 Mad 806 (810) : 147 Ind Cas 83, Kannusami CSiettij v. 

Ilahialh A nimal, (Can add under Order 1 Rule 10 read with Section 

107, c. r, c.) 

(1021) A I R 1921 Ca-l 722 (724) : 07 Ind Gas 10 Pnlin Pihai i Rny v, 
M aUendra Cdiandra (ilwsal, (Court has inherent power.) 

(1928) A I R 1928 Pat 343 (345) ; 7 Pat 510 : 109 Ind Cas 009. Peas Sinip. 
V. Ha' den Patliak, (Representatives of i^erson who was party to suit 
added in appeal under Section 151, C, P. C.) 

(1921) AIR 1921 Mad 172 (174) : 44 Mad 605 : 03 Ind Gas 374 (F B), 

siranii Ji/ir v. Lakshumana Ii/cr, (Under Order 1 Rule 10 and 
Section 107, C. P. C.) 

(1920) A I R 1920 Mad 120 (120, 121) : 50 Ind Cas 012, Pnnnumoain i Asari 
V. Palaniau and i. (Under Order 1 KuJo 10 and Section 107, C. P. CJ.) 

2. (1892) 14 All 154 (156) : 1892 All W N 13 (P B), JJindcskri Na>k v. (Aantja 

Sai an Saku. 

(1883) 9 Gal 355 (302) : 11 Cal L R 430 : 7 Ind Jur 421, Xlanikija Moyee v. 

Barnda Prasad Monkrrjee. (Added under Order 41 Rule 20, C. P. 0.) 
(1924) AIR 1924 Pat 773 (774) : 82 Ind Cas 000, Pandarath Mahton v. 
i/ 1 la n S i n gh. ( Do . ) 

(1891) 13 All 78 (83, 85) : 1891 All W N 1, Sokna v. Khalah Singh. 

(1909) 1 Ind Cas 518 (519) (All), Jodhishtar v. Sannu Lai. 

(1893) 1893 All \V N 35 (30), Umed Singh v. Dalrp. (Order 41 Rule 20, 
C. P. C. does not apply on a prirty’-s application.) 

(1906) 33 Gal 329 (337), Girish Chandcr Bahiri v. Sasi Sekhareswar Jlojf. 
(It is immaterial \vhnther the addition is made by Court sun moiu 
or on application.) 

(1898) 25 Cal 505 (568) : 2 Cal W N 425, IJpendra Lai Maker jee v. 
Girindra Nath Milker jee. (Two sets of defendants — Suit decreed 
against first set and dismissed against second by the trial Court — In 
appeal by the first set, the Court made the second set as respondents 
and passed decree against them and dismissed suit against first set.) 
(1867) 8 Suth W R 307 (368), SJiowdaminee. P>os.sco v. Bam Bondroo 
Gangooly, 

(1928) A I R 1928 Lah 120 (120) : 103 Ind Cas 223, Ml, Sawani v. Jiioan. 


Section 2: 
Notes 
8—4 


Note 4 
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Section 22 persons added as parties under Order 41 Rule 20. In Choklcalingam 

Note 4 Ghetty v. Seethai Aohe^^ their Lordships of the Privy Council 

observed as follows : — 

“That Rule (Rule 20) empowers the Court to make such party 
a respondent when it appears to the Court that he is interested 
in the result of the appeal. Giving these words their natural 
meaning — and they cannot be disregarded — it seems impossible 
to say that in this case, the defendants against whom these 
suits have been dismissed, and against whom the right of appeal 
has become barred, are interested in the result of the appeal 
filed by the plaintiffs against the other defendants. It was for 
the plaintiff-appellant who applied to the Court to exercise its 
powers under this Rule to show what w^as the nature of their 
interest.” 

In view of this decision it w^ould seem that tl)e question whether 
Section 22 wall apply to an addition of parties made by an appellate 
Court under Order 41 Rule 20 will very rarely arise for considera- 
tion.*^ 

Can the appellate Court add a person as party to the appeal who 
was not a party in the suit in the lower Court, and does this Section 

(1928) A I R 1928 Lah 202 (206) : 105 Ind Cas 569, Finn Moil lUinurre'm 
Chayid v. Firm Keioal Jlonii’DIiaravL Chand. (Omission to impload 
by oversight.) 

(1926) AIR 1926 Lah 679 (680) : 97 Irid Gas 174, IGrt r i/’ v . J aniiida^. 
(1924) AIR 1924 Lah 629 (629) : 76 liid Cas 285, A inar Singh v. Kanshi. 
(1923) AIK 1923 Lah 503 (504) : 75 Ind Cas 90, Municipal Coviviiitcc, 
iilu'ra V. Sh iv Jiam. 

(1914) AIR 1914 liah 187 (192) : 1915 Pun Re No. 3 : 25 Ind Cas 480, 
Shihnath v. Alliance Banl' of ShnJa. (If it appears fco the appellate 
Court that a person added is a person interested, no plea of bar of 
limitation can be heard.) 

(1914) AIR 1914 Lah 276 (277) : 1914 Pun Ro No. 79 : 25 Ind Cas 549, 
Shahah Din v. M.%ran Dal'sh. 

(1892) 15 Mad 362 (365) : 2 Mad L Jour 175, Kanagappa Thwan v. Sohha^ 
hnga The ran. 

(1915) AIR 1915 Oudh 159 (160) : 18 Oudh Cas 90 : 27 Ind Cas 609, Gajraj 
Singh v. (Uniri Shankar. 

(1912) 16 Tnd Cas 771 (772) : 6 Bind L H 74 (Note), Ilaji Yiisif v. GhuUwi 

1 1 u ssa i n K a.s.s im , 

(1920) AIR 1920 Low P>iir 64 (65) : 10 Low Bur Rul 191 : 59 Ind Cas 798» 
y oosof Oostnan Jiros. d- Co. v. Wini A c Pu. 

[Sec ctDo (1914) A I B 1914 P G 150 (151) ; 42 Cal 776 : 42 Ind App 
88 : 27 Ind Cas 683 (P C), Mnnna Lai Parruck v. Sarat 
Chundrr Mukerji. (3^he addition in each case is entirely 
within the discretion of Court.)] 

[But see (1922) A I R 1922 Nag 213,(215) : 66 Ind Cas 217, JC^iksa v. 
Dajiha Bhau. (The principle of Section 22 applies to appeals 
hut the result might be different from that in a suit by reason 
of the application of Section 5 of the Limitation Act.)] 

2a.(l927) AIR 1927 P C 252 (256) : 107 Ind Cas 237 : 55 Ind App 7 : 6 Rang 
29 (P 0). 

2b.(1935) AIR 1935 Lah 802 (803) : 159 Ind Cas^ 870, Ram Lai v. Kharaiti 
Bam. (Application to set aside execution sale — In appeal auction 
purchaser not made respondent — No bona fide mistake shown—* 
Powers under O. 41 R. 20 cannot be exercised.) 
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:apply to such additions? There is a conflict of opinion on the Section 2l 

question as to whether the appellate Court can add such party in Note 4 

appeal. The High Courts of Calcutta‘S and Patna* have held that 

the Court has such power under Order,! Buie 10 read with Section 

107 of the Code or under its inherent powers, but that the power 

should not be exercised except under exceptional circumstances.^ 

The High Courts of Allahabad,^* Bombay,^ Lahore'^ and Bangoon^^ 

(1932) AIK 1932 All 120 (121) : 135 Ind Gas 553, Dipan Bai v. Kapil Deo 
Singh. (Defeiidaut appealing and making only one of the decree- 
holders, respondent — Other decree-holders held not “interested in the 
result of the appeal.” AIR 1927 P C 252, Followed.) 

(1879) 2 All 187 (490, 492) ; 4 Ind Jur 641, Han jit Singh v. Shea Vrasad. 

Rani. (One of the defendants against whom suit was dismissed in 
lower Court not impleaded as respondent in appeiil by the defendant 
against whom decree was passed. Lower appellate Court impleaded 
the former after limitation and decreed the suit as against him. Held 
this was bad under S. 22.) 

{1930) AIR 1930 Pat 318 (318, 319) : 0 Pat 310 : 125 Ind Gas 570, Harnesh^ 
tear Singh v. Mangal Prasad, (Auction purchaser not impleaded in 
time in O, 21 R. 89 appeal.) 

(1932) A I R 1932 Rang 16 (17) : 9 Rang 624 : 135 Ind Gas 645, Afa Thaw 
Alaji V. Mahomed Eusoof. (Where to proceed with tlio appeiil without 
a certain party would result in an appellate decree inconsistent 
with the original decree, the whole appeal is liable to be dismissed. )i 
(1935) AIR 1935 Rang 364 (365) : 159 Ind Cas 186, Thamsa Thasin Tha^ 
raganar v. Aid. Haji (hinny. 

(1937) 171 Ind Cas 896 (896) (Oudh), flari Shankar v. Ale.ndi Lai, 

(1937) A I R 1937 All 82 (89) : 167 Ind Cas 405, Ahrar Husain v, Ahmad 
Ha' a. (Respojjdents cannot be added after ex))iry of limitation.) 

(1937) AIR 1937 All 243 (244) : 169 Ind Cas 186, Altar Singh v. Dehi 
Sahai. (Do.) 

(1937) A I R 1937 Lab 180 (182) : I L R (1937) Lah 136 : 172 Ind Cas 266, 

Teja Singh v. Kartar Kaur, (Do.) 

[See however (1935) AIR 1935 Lah 632 (633) ; 162 Ind Cas 59, 

Aiiinir.ipal Dornrniftee, SonepaL v. Dhararn Chanel, (Assumed 
that party could be added if there was ground.)] 

3. (1910) 6 Incl Cas 912 (918) (Cal), Sarada Kayita Das v. Cabinda Mohandas. 

(Has inherent power apart from O. 1 R. 10 and S. 107, C. P. C.) 

(1918) AIR 1918 Cal 608 (609) : 41 Ind Cas 65, Jafar AH v. I far Cohinda 
Sarnia. 

(1932) AIR 1932 Cal 448 (449) : 59 Cal 329 : 138 Ind Cas lOL Hanhihari 
Mukerji v. Bhejnath Singh, 

(1901) 8 Cal W N 404 (404, 406), Cijanananda Asrani v. Krislo Chandra 
Al-iikherjee. 

(1912) 16 Tnd Cas 908 (909) : 40 Cal 323, Hheenia Haul v. Diirga Prasad. 

4. (1918) A 1 R 1918 Pat 525 (526) : 46 Ind Cas 398 : 3 Pat L Jour 409, Hcman. 

gini Dehi v. If and as Panerjee. 

5. (1932) AIR 1932 Cal 418 (449) : 59 Cal 329 : 138 Ind Cas 104. Hanhihari 

AluJccrjce v. Phejnnth Singh. 

6. (1896) 18 All 332 (333) : 1896 All W N 91, Afihin Lai v, Imiia- J/i. 

(1925) AIR 1925 All 768 (768) : 88 Ind Cas 493 : 47 All 853, Eenn Shiam 

Lai Joti Prasad, v. Dhanpat Hai. 

1, (1929) AIR 1929 Bom 353 (354) : 63 Bom 598 : 119 Ind Cas 654, Monji 
Ham I ndraohandra v. Maneklal Alansitkhhhai. 

8. (1923) AIR 1923 Lah 490 (491) ; 73 Ind Cas 136, Alt. flaliman v. Nur 

Muh ammad K han. 

(1916) AIR 1915 Lah 176 (177) : 31 Ind Cas 27, Sunder Singh v. Mi. 

Gurdevi. 

9. (1923) AIR 1928 Rang 114 (116) : 4 Upp Bur Rul 150 ; 72 Ind Cas 205, 

Alaung Po Alya v. M a Gyan Bon, 
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have, on the other hand, held that the appellate Court has no 
such power. In the former case, it has, however, not been decided 
whether this Seotion would apply. It is submitted that in such cases 
this Seotion will apply. The reason is that when a person not a party 
to the suit is added for the first time in appeal, he is necessarily 
thereby added as a party to the suit itself and this addition is 
clearly governed by this Section. 

4a. Applicability to applications under Section 68 of the 
Proyincial Insolvency Act. — Proceedings under Section 68 of the 
Provincial Insolvency Act, 1920, are more akin to appeals than to a 
suit and in view of what has been said in Note 4 above, Section 22 of 
this Act cannot apply to them.^ 

5. Addition of parties under Order 1 Rule 10, Civil Proce* 
dure Code. — This Section provides that wdiere a neiu plaintiff or 
defendant is added, the suit shall, as regards him, be deemed to have 
been instituted when he was so made a party. ^ Thus, when a new 
plaintiff is substituted for the plaintiff already on record after the 
period of limitation prescribed for that suit, it must be dismissed. 

If on the addition of a new defendant the suit is barred against him, 
it will have to be dismissed as against him.^b addition 

of a party after the period of limitation, affect the suit against other 

Note 4a 

1. (1937) AIR 1937 Lah 611 (611) : 168 Incl Gas 389, Mai Chaad v. OjJlcAat 
Jieceivc.r , Fcrozeyore . 

Note 5 

1. (1927) AIR 1927 P 0 252 (255) : C Rang 29 : 107 Iu<3 Cas 237 : 55 Ind Api> 
7 (P ('). ChoclcaUmjam ('hcltij v. Hee.lhal Ar.hc, 

(1934) AIR 1934 Bom '385 (386, 387) : 58 Bom 536 ; 153 Inti Cas 800, 

Krishnaji Shiraji v. ii anniaraddi Mallaraddi» 

(1885) 9 Bom 1 (9), Fisher v. Pearse, 

(1930) AIR 1930 Cal 113 (127) : 57 Cal 170 : 123 Ind Cas 250, Currimhhoy 
ct Co. V. L. A. Creel. 

(1866) G Suth W R 298 (299), JiajlAshnre Dossee v. Buddun Ghundcr. 

(1930) A I R 1930 Lah 747 (748) : 11 Lah 688 : 126 Ind Cas 78, Slier Singh 
V. Sundar SiyigJi. 

(1925) AIK 1925 Mad 917 (918) : 85 lud Cas 961, Venhalasubharnma v. 
P'lilrpnlla lieddy. 

(1910) 6 Ind Cas 680 (681) (Mad), (Turuvapya Chetty v, Srinirasa Puno* 
(Subsequoiitlj^ added party may raise question of limitation.) 

(1910) 5 Ind Gas 931 (932) : 33 Mad 115 (117), Subharaija I^/er v. Vaitlii- 
natha I tier. 

(1934) AIR 1934 All 198 (200) ; 147 Ind Gas 1067, APna Earn v. Beni 
Prasad. 

(1927) AIR 1927 Lah 819 (820) : 104 Ind Cas 700 : 9 Lah 217, Muhanimad 
Ismail Khan v. Said-ud-dht Khan. 

la. (1932) 1932 Mad W N 330 (331), V enkatasamy v, Punnayya. 

(1932) AIR 1932 Lah 314 (315) : 137 Ind Cas 89, Northern Bank of India 
V. Eamesh Ghandar. (The fact that the plaintiS made a bona fide 
mistake in not adding a necessary party within time is immaterial.) 

lb. (1932) A I R 1932 Lah 314 (315) : 137 Ind Cas 89, Northern Bank of India 

V. Eamesh Ghandar. (Suit against wrong legal representative — Right 
legal representative impleaded after time — No question of bona fides 
arises.) 

(1909) 4 Ind Gas 1160 (1163) : 3 Sind L R 191, Chelaram v. Baden Insur- 
ance Company. 
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defendants who are already on the record ? The answer to this 
depends upon the question whether the added party is a necessary 
party or is only a proper party or whether he was already construc-> 
lively a party to the suit though not actually so. If lie was a 
necessary party, i. e. if the suit will not be a properly constituted one 
unless he is made a party, his addition after the period of limitation 
will entail the dismissal of the whole suit, inasmuch as the suit 
becomes a properly constituted one only when he is made a party ^ 
and inasmuch as at that time the suit is barred against all.^ Where 
the party added is only a proper party but not a necessary one, the 
suit as against the other defendants will not be barred.^ Where 


(1936) AIK 1930 All 94 (95) : 58 All 594 : 160 Ind Gas 1030, Mnnni Oir v. 
A 7n ar J at i c hela. 

2, (1904) 28 Bom 11 (17) : 5 Bom L R 018, Guruvaf/ya v. Daitatraya. 

^933) AIK 1933 Sind 121 (122) : 143 Ind Gas 900, Paklnomnl v. Parama* 
nand. (Suit for accounts against one partner only — Other partners 
added as parties aft(?r period of limitation — Suit must be dismissed.) 

(1933) AIK 1933 Cal 621 (622) : 00 Gal 777 : 146 Ind Gas 259, Govind- 
chandra (Giost: v. Jaynahiddin MondaL (All mortgagees or heirs of 
mortgagee must he parties to sxrit — Necessar}^ party joined after limi- 
tation — Whole suit fails.) 

(1912) 13 Ind Gas 197 (199, 200) (All), Cumdan Lai v. Bahnrani. (Necessary 
parties not impleaded in mortgage suit till aftei: limitation — Defect 
fatal to suit.) 

(1899) 21 All 340 (348) : 1899 All W N 123, Ganrsha Sinyh v. Mundi Forest 
(Jo'inpany. (Suit against unrogistcrod company represented by its 
partner — Other partners sought to bo added after limitation — Suit- 
dismissed.) 

(1892) 14 All 524 (528) : 1892 All W N 104, Tnm^n^nd.diyi v. Liladkar, 
(Partnership debt — Suit for — All partners must join — Addition of a 
partner after limitation — Suit to be dismissed.) 

(1929) A I K 1929 Gal 591 (592) : 125 Ind Gas 109, (/iris Chandra v. Jlarn 
Setran Maj u vidar, 

(1914) A I R 1914 Cal 455 (456) : 41 Gal 727 : 22 Ind Gas 570, Sidheshurt 
Lershad v. Ditarajnjii Narahi. 

(1928) A I K 1928 I/ih 33 (31) : 100 Ind Gas 859, Devi Dayal v. Naram 
Smgli, 

(1902) 1902 Pun Ke No. 69 (page 250), Puuiichand v. Suhhan Baksh. 

(1882) 1882 Pun Ke No. 104 (page 297), Khan j\J nhavimad Shah- v, Mnhain^ 
mad Jan. (Pre-emption suit — All representatives of deceased vendee 
not joined — Addition after limitation — Whole suit is barred.) 

(1925) A I K J925 Mad 761 (761) : 87 Ind Gas 19S, Payin Amma v. Kwnhu, 
(Karnavan necessary party in a suit on Teor deed.) 

(1914) AIR 1914 Mad 395 (395) ; 23 Ind (’as 813, Uamasuuimy lye.yKjar v. 
Paradai Ghetlij. (Suit instituted by insolvent after adjudication — 
Receiver seeking to be made a plaintilT after the period of limitation — 
Suit barred — Hence not made a party.) 

(1916) AIK 1916 Pat 411 (414) : 36 Ind Gas 77, Chand Gorain v. Khab 
Lai Mohton, 

(1915) 30 Ind Gas 795 (796) (U P B R), Fakhir annissa Bihl v. Lmdad AH. 

[But see (1937) AIK 1937 All 502 (503) : 170 Ind Gas 743, 
Mi. Jamna Kumoar v, Kunj Behari Lai. {Necessary party 
can he impleaded as />ro forma defendant and relief granted so 
far as other defendants are concerned — Submitted not correct — 
A necessary party is lyso far to not a pro forma party.)] 

3. (1921) AIK 1921 Bom 152 (154) : 45 Bom 1009 : 61 Ind Gas 590, Shivu 

Bai V. Shiddeshwar . 

(1904) 26 All 528 (535) ; 1904 All W N 119, Pateshri Prafap v. Rudra 
Naram. (Affirmed on appeal to Privy Council ; 32 All 241.) 
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the added party is already constructively a party to the suit, as in 
the case of representative suits, it is really not a case of adding or 
substituting new parties, and this Section does not apply to such a 
case.^ (See also Note 6, i7ifra.) 

Illustrations. 

1. A, one of the two heirs of a deceased Khoja Mahomedan insti- 
tutes a suit to recover a debt due to the estate of the deceased. 
Here the suit is not a properly constituted one without adding 
the other heir as a party, and if the other heir is added after 
the period of limitation, the whole suit will be barred.® 

(1908) 30 All 538 (540) : 5 All L Jour 654 : 1908 All W N 246 : 4 Mad L 
Tim 447, H azar imal v. Bhawani Ram. 

{1897) 1897 All W N 36 (37), Behari Lai v. Girdhari Lai. 

(1891) 13 All 78 (85) : 1891 All W N 1, Sohna v. Khalak Smyh. 

(1925) AIR 1925 Bom 547 (548, 560) : 94 Ind Cas 575, Coorla Spinning d 
Weaving Mills Co. v. V aUahhdas Kallianji. [DG credre agent suing 
— Principal not a necessary but only a proper party — Addition after 
limitation — Section 22 docs not apply.) 

(1919) A I R 1919 Bom 135 (137) : 43 Bom 575 : 51 Ind Cas 223, Sahduralli 
V. Sadaslnr Supde. 

<1915) AIK 1915 Bom 272 (272) : 39 Bom 729 : 31 Ind Cas 180, Virchand 
V aj,'karan v. Kondu Kaaom Alar. 

<1910) 8 Ind Caa 890 (890) (Cal), lihnla Hoy v. J uni} Jlahadoar, 

(1904) 28 Bom 11 (18) ; 5 Bom L R 618, (Inriirai/pa v. Daifairaya. 

(1898) 22 Bom 672 (679), Eavji v. Mahadev. (Benamidar suing — Real owner 
added.) 

(1909) 1 Ind Gas 626 (C29, 630) : 36 Cal 675, Malhe irso7i V. Bam Kanai 
SvngJi Deb. (See the contrary view in 34 Cal 612.) 

<1907) 0 Cal 1. Jour 558 (565, 670) : 12 Cal \V N 84, Mahomod Ishaq v. 

Shrikh Alcraniul Jliiq, (Addition of pro forma defendants.) 

(1900) 33 Cal 613 (620) ; .3 Cal L Jour 576 : 10 Cal W N 661, Imam Ali v. 
HaiJ Hath Haiu iSahu. (Purchaser of small portion of mortgaged 
property added after limitation — Suit not barred wholly.) 

(1906) 33 Cal 1079 (1093), Thal.urmani Shuih v. Dai JlanL Koeri. (Do.) 
(1886) 12 Cal 642 (650), Grienlal Bank v. Char riot, (Do.) 

(1881) 7 Cal 284 (287), Ohhoy Churn v. Kritartha Miyyi. (Suit for posses- 
sion — Some persons in posses.sion impleaded after limitation — Suit 
di.smissed against them.) 

(1916) AIR 1916 Mad 1029 (1034) : 29 Ind Cas 634 : 40 Mad 722, Aruyia^ 
clialla jhnhalan v. R. G. Orr. (Where a suit is properly instituted 
and an as.sjgnmont is made ponding suit by the plaintiffs, and the 
assignee is allowed to continue the suit, Bectioii 22 does not apply.) 

(1914) A I K 1914 Mad 272 (273) : 38 Mad 837 : 22 Ind Cas 826, Annamalai 
Velan v. M urugappa Vclan. 

(1912) 16 Ind Cas 420 (421) (Mad), Bangacharluy . Muthnltaruppan Kothan. 
(Suit for possession—Somo persons in possession impleaded after 
limitation — Suit dismissed against them.) 

(1916) AIR 1916 Sind 53 (54) : 10 Sind L R 38 : 35 Ind Cas 551, Gehimal 
Dyalmal v. Karmoomal Sirnomal. 

[See also (1928) AIR 1928 Bom 626 (526) : 112 Ind Cas 786, Bha- 
Uddxn V, Ibrahim. 

(1936) AIR 1936 Cal 888 (390) ; 166 Ind Gas 493, Gajemdra Nath 
Mandal v. Kunja Behari M%stri.'] 

4. Sec illustration (4) in the Note above. 

5. (1897) 21 Bom 580 (583) ; Chitty^s S C C R 527, Fatmahai v. Pirbhai 

Virji. 
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2. A, B and D are partners carrying on business in partnership. 
A sues B for partnership accounts without impleading D as 
party. In this case also the suit is not a properly constituted 
one without impleading J) as party, and if he is added after 
the period of limitation, the whole suit will become barred.^' 
The same principle will apply to one of several joint promisees 
suing without impleading the other joint promisees as parties.^ 

3. A, the landlord, sues 0, a sub-tenant of B, who is himself a 
sub-tenant of A, for ejectment without imxdeading B as a party ; 
B is made a imrty after the period of limitation. The whole 
suit must be dismissed as barred.^ 

4. >4, the manager of a joint Hindu family sues B for rent duo in 
respect of family property. After the period of limitation, C, a 
member of the family is added as a co-plaintill for the purpose 
of protecting A's interest and of removing any possible objec- 
tions by the defendant. Plere G is only a proper but not a 
necessary party and his addition after the period of limitation 
will not affect the suit by ^1, who in his own right as manager 
of the family was entitled to institute the suit.*^ The same 
result may also be arrived at on the i)rinciple that the manager 
represents the other members, that the latter are constriict/ivaly 
parties to the suit and that therefore their subsequent addition 
is not an addition of any neiv parties within the meaning of the 
present Section. 

[But see (1982) AIR 1932 liah 652 (653) : 141 Ind Oas 190, Khau 
ratti Shah v. IHwan Singh, (Suit ))y one legal representa- 
tive of a creditor — Other joined ns j>l:iiiitiff after limitation — 
Docrc'c for share of former is not bad.)] 

6. (18B7) 14 Cal 791 (794), Jiamdaiial v. Juninoijotf Coondoo, 

(1913) 19 Ind Cas 963 (964) (Cal), Amhila (Utaran v. Tarini Gharan, 

7. (1883) 7 Horn 217 (210) : 7 Ind Jiir 428, Ka’idas KeraUlas v. Nathu Bhag- 

man . (One member of a joint family for joint debt.) 

(1906) 1906 Pun Re No. 79 : 1906 Pun W U No. 121, Moiaa Mai v, Kripa 
Mai. 

(1909) 4 Ind Cas 38 (41, 42) : 82 Mad 284. SvGian- Paliar v. Veeraraghava. 
(One member of a joijit family for joint debt.) 

(1896) 6 Mad I- Jour 27 (29), (ugiaUtmawi v. Verlananti Thcrar. (Do.) 

(1886) 1886 Pun Re No. 8. J ^tUlnram v. A tbalni/fud. 

(1881) 6 Cal 815 (826) ; 8 C’al Li H 457, Bamsrhak v. Bamtall Koondon, 

8. (1915) 80 Ind Cas 795 (796) (U P B R), PaJiirn-n'aissa Bibi v. Inidad Ah. 

9. (1911) 9 Ind Cas 739 (741) ; 83 All 272 : 38 Ind App 45 (P C), Ktshan 

Para had. v. Iia.r Aarain Sirufh. 

(1934) A I R 1934 Bom 178 (183) : 58 Bom 818 ; 151 Ind Cas 870, Madh- 
gouda v. llalajipa. 

(1914) AIR 1914 Cal 681 (681) ; 22 Iiid Cas 708, Bkola Hny v. Jung Baha^ 
d'ur Singh. (Observations in 14 Cal 400 as to applicability of S. 22, 
Limitation Act, to substitutions under S. 27 of the C. P. C. of 1882, 
doubted.) 

(1906) 33 Cal 1079 (1093), T h almrmam Singh v. .Dal Bani Koeri, 

10. (1924) AIR 1924 All 908 (908) : 46 All 709 : 79 Ind Cas 1001, Chetan 
Singh V. Sartaj Si7ii h. 

(1912) 14 Ind Cas 35 (88) (All), NathUal v. Lala. 

[See also (1915) AIK 1915 Mad 424 (424) : 25 Iiid Cas 945, Jlajam 
lye/ngar v. Muthuknshna. (Suit by plaintiff in private capa- 
city — Amendment as manager of a company docs not amount 
to addition of party — S. 22 does not ajjply.)] 
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6. A, as executrix of B's will, files a suit for recovery of possession 
of the lands belonging to the deceased B. 0 and 1>, the benefi- 
ciaries under the will are substituted for A after the period of 
limitation. The suit is not barred by Section 22 of the Limita- 
tion Act. The reason is that an executor, trustee or adminis- 
trator represents the persons beneficially interested and the 
addition of C and JJ in the above case is not the addition of any 
new party. 

The mere fact that the Court, of its oiua inotion, orders the 
name of any person to be added as a party does not render the 
provisions of this Section inapplicable.^^ 

This Section does not apply to a case of transposition of parties, 
as the Explanation to the Section itself showsA'^ 

Under sub-clause 5 of Order 1 Buie 10 of the Civil Procedure 
Code, a person will be deemed to have been made a party, and pro- 
ceedings to have begun against him, only on the service of summons 

11. (1903) 7 Oiil W N 817 (620), Janhabi v. IlrojovLohini. 

(1908) 12 Cal VV N 8 (11), Mt^hunt Padiiialall. v, L'nhmi lUmi, (Executors 
substituted for tbo legal representatives of the deceased.) 

[Sec also (191(>) AIR 191G Cal 337 (338, 339) : 29 Ind Cas 680 : 
.Msfaruii l)assif(t> v. Sarat Ohavdra. (Widow suing as 
advirn'isfra/ri.t: for benefit of her sons.)] 

12. (1892) 11 All 524 (528) : 1892 All W N 104, Jniamnddin v. Liladhar. 

(1906) 8 Born L K 942 (946), Oaiiiodar v. Xaifisukh. 

(1908) 35 Cal 519 (523) : 11 Cal W N 350 : 5 Cal L lour 242 : 2 Mad L Tim 
137 (F B), llaniJciiihar .His/vas v. AhJiiLchandra. (Overruling 24 Cal 
640 and 27 Cal 510.) 

(1930) AIR 1930 Lah 747 (718) : 11 Lah 688 : 126 Ind Gas 78, Sher Singh 
V. Sunder Singl'. 

(1925) A I K 1925 Sind 181 (183) ; 17 Sind L R 32 i : 79 Ind Gas 914, Balli 
Jda^n Shewa Ilari v. Hu dliuram . 

(1924) A I R 1924 Cal 74 (76): 50 Cal 549: 75 lud Cas 81, Shcodayal 
KhcMlru V, J oharinuU M aninull. 

(1910) 5 Ind Gas 931 (931, 932) : 33 Mad 115, Snhbaraya Iyer v. VaiihH 
natha Iyer, 

[See (1924) A I K 1924 Cal 517 (520) : 50 Cal 878 : 79 Ind Cas 2S7, 
Saichuiauaud J>utL v. Nrityn Nath. Mitler, 

(1903) 1903 Pun L R No. 74 (p. 291) : 1903 Pun Re No. 25, Nahi 
Paksh V. Fakir Mnhauiynad 

13. (1927) A I R 1927 Mad 204 (204) : 99 Ind Gas 687, Ponnammal v, Pichai 

The van. 

(1932) AIR 1932 Pat 304 (305) : 139 Ind Cas 535, Ramheas v. Akhauri Raj 
Mohafi. 

(1932) A I R 1932 Pat 346 (349) : 11 Pat 616 : 140 Ind Cas 572, Surajman 
Prasad v. Sad.anand. 

(1909) 4 Ind (’as 249 (251) : 34 Bom 91, Narsinha v. Waman, 

(1915) AIR 1915 Cal 759 (759) : 30 Ind Gas 34, Dwarka Nath v. Man 
Mohan. 

(1910) 8 Ind Cas 837 (841): 38 Cal .342, TIusainara v. Rahrnannessa. 
(Obiter.) 

(1887) 14 Cal 400 (401), SiLhodini Dcbi v. Ganoda Kant. 

(1927) A I R 1927 Oudb 484 (485) ; 105 Ind Cas 473 : 3 Luck 241, AIooF 
chand v. Bhoop Singh , 

[But see (1895) 18 Mad 189 (192) : 4 ]\Iad L Jour 106, Sriranga- 
chariar v. Ramaswamy Iyengar. (Which was a case under 
the old Limitation Act.)] 
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on him}^ Applying this sub-clause, some cases^^ have held that 
the suit as against such a person will be barred unless the service is 
within the period of limitation. But, as the sub-clause is expressly 
made subject to Section 22 of the Limitation Act, the suit as against 
a newly added defendant must bo deemed to have been instituted 
when he is made a party, for purposes of limitation.^ When a 
person is added as a party on an application made for the purpose, 
such addition must be deemed to have effect from the date of the 
application and not merely from the date of the order on the 
application.^^ The same principle applies even whore the addition 
is made by the appellate Court in appeal from an order by the lower 
Court refusing to make tlio addition.^ ^ 

A party once discharged and subsequently re. instated is a party 
only from the date of re-instatement.^^ 

6. plaintiff or defendant. — It is only when a nein 

plaintiff or defendant is added that the suit will be deemed to have 
been instituted when he was so made a party. 

7. Addition of persons already represented in the suit : 

Where a person is effectively represented in the suit, by those 
whose actions bind liim in law, such as his father or the manager of 
the joint Hindu family, of which he is a member, the specilic addition 
of his name among the parties after J imitation is not the addition of 
a nuno party.^ Wliere by a bona, fide mistake it was erroneously 


14. (1915) 30 Tiid Cas 795 (790) (TJ P P> R), l^hlelvunnism TUhi v. Jmdad Ah. 
(1914) A I n 1914 r 0 129 (131) : 42 Gal 72 : 41 Ind App 251 : 24 Ind Gas 

004 (P G), Jlafimnath J)asi v. Sunder Dan Khetri, 

(1925) AIR 1925 Pafc 07 (37) : 0 Pat 200 : 78 Ind Gas 312, E. J. Ey. Go. 
Ltd. V. lUim Lakfian limn. 

15. (1915) 00 Ind Gas 795 (79G) (G P B R), Edl.ir'iinn issa Lihi v. Tnidad All. 
(1887) 14 Gal 400 (401), Snbodini f>ebi v. Ganoda Kant. ((Hnler.) 

(1925) AIR 1925 Pat 07 (37) : 3 Pat 230 : 78 Iiid Gas 812, E. J. fly. Co. 
Lid. V. Rani Jjakhan llani. 

10. (1911) 12 Trid Gas 580 (587) (Bom), Mahoniedldiai v. Isviail Haji Halina^ 

bJiai. 

(1908) 35 Gal 1005 (1008) : 4 I?jd Gas 009, Aaymdra Bala Dehayo^ v. Tara^ 
yada Acharjee. (Pro fornia defendant made plaintiff.) 

17. (1927) AIR 1927 Mad 408 (469) : 100 Ind Gas 080 : 50 Mad 072, South 

Indian TndnsiriaJs JJd. v. N arai^hn Jui Rao. (Dissenting from A I R 
1925 Mad 487.) 

[But see (1930) A I R 1930 Sind 259 (260) : 128 Ind Gas 075 ; 32 Gri 
L Jour 174 : 25 Sind L R 107, IJaHsanand v. N andvrani.'] 

18. (1893) 17 Bom 29 (32), RamLrlshna Mnreshwar v. Raniahai. 

[8(7’ also (1904) 1 All L Jour 188 (190), Rahim Baksh v. Lrij- 
i)} ink ha a Saran. 

(1910) 5 Ind Gas 931 (931) r 33 ^lad 115, Suhharaya I yer v. Vaithi- 
natha Iyer.'\ 

19. (1926) AIR 1920 P C 88 (91) : 96 Ind Gas 887 (P C), Ifarcli Shah v. Sheikh 

Painda Khan, 

Note 6 

1. (1031) AIR 1031 All 585 (58G) : 135 Ind Cas 248, Hanirari Singh v. 

Sakhraj Sinoh. (Redemption suit — Father of joint family impleaded 
as defendant in time — Sons may he joined after limitation: AIR 1914 
P C 136 Followed.) 
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Section 22 supposed that the plaintiff should be represented in a particular way 

Note 6 and subsequently he is permitted to rectify the mistake and appear 

personally, it is not the addition of a new party.*'^ 

In a suit for the recovery of money due on a mortgage, the widow 
of the mortgagee sued as the administratrix of the estate of the 
mortgagee /or thfi benefit of the mortgagee* s sons. It was discovered, 
subsequent to suit, that the period of her appointment as adminis- 
tratrix terminated before the suit and she then prayed that the 
sons should be added as plaintiffs. The addition was held not to be 
affected by this Section.^ 

Where, however, a daughter claiming under the will of her father 
sued to recover properties under the will and subsequently the 
administrator appointed under the will who ought to have been 
the plaintiff was sought to be substituted as plaintiff, it was held 
that the latter was a new party ” and could not be impleaded after 
limitation.'* 

See also Note 11, infra. 

2. Estate or person not properly represented in suit — Addition 
of proper representative : 

Where a debutter estate is made a party but it is not properly 
represented, an amendment adding a proper representative is not 
an addition of a new party.'*^ 

See also Note 8, infra. 

(1903) 7 Cal W N 617 (820, 821), Janhahi Ckmvdhurani v. Brojo Mohini. 
(An (\r.(>cut()r sullicioutly represent^; fcho beneficiaries — Addition of 
latter as plaintifTs in a suit begun by the former, not addition of 
‘new parties. ’) 

(1920) AIR 1920 Nag 184 (185) : 56 Ind Gas 386, Narhar v. Narain. 

(1910) 5 Ind Gas 404 (405) : 37 Cal 229 : 37 Ind App 27 (P C), Peary Mohan 
V. Normdra Xath. (Suit against trust,' — All possible persons to 
represent trust impleaded — Subsequent amendment making it definite 
as to which of the defendants was proper trustee.) 

G925) A I K 1925 Ondh 440 (441) : 87 Ind Gas IBO : 28 Oudh Gas 393, 
ML Ilajvanfa v. Bameshar. (Sons in joint family impleaded as 
defendants after limitation .) 

[SVt? (1888) 12 Bom J5B (160, 161/ Itari Gopal v. (iohaldas KusJiab^ 
shet. (Joint family as plaintifT.) 

(1925) A I R 1925 Mad 441 (442) : 86 Ind Gas 747, Mavemhutti v. 
Kaf’ iri. (Suit for niaintouance in jMalabar tavazhi must bo 
on behalf of its members.) 

(1912) 13 Ind Gas 38 (39) (All), Bala Prosad, v. Prafah Singh. (Joint 
familv as defendant.) 

(1914) A 1 1914 Gal 681 (681) : 22 Ind Gas 798, Bhola Hoy v. Ju7ig 

Jkihadur Singh. (Joint family as plaintiff.)] 

[See however (1900) 23 Mad 82 (84), Pyraoudltan Snmaeajipad v. 
Sanlara Mennn. (Three Sabhas managing a temple — Repre- 
sentatives of two Sabhas alone suing as plaintiffs — i7e/<2 suit 
bad.)] 

2. (1916) AIR 1916 Gal 337 (339) : 29 Ind Gas 680, Nistarini Passya v. Sarat 

Chandra. 

3. (1916) AIR 1916 Cal 337 (338, 339) : 29 Ind Gas 680, Nistarini Vasya v. 

Sarat Chandra. 

1 (1925) AIR 1925 Mad 917 (919) : 85 Ind Cas 961, Venkatastihhanima v. 
Pulipnlla Reddy. 

4a.(1905) 32 Cal 582 (598) : 9 Cal W N 421, Baja Peary Mohun Mukerjee v. 
Narendra Nath Mukerjee. 
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3. Benamidar impleaded — Addition oj real owner : 

A benamidar sufficiently represents the real owner. Where a 
benamidar is implearled as a defendant in time, the fact that the real 
owner is impleaded after- limitation is not fatal, where the benamidar 
was acting as the real owner and the benami relationship was known 
only subsequently.^ So also a suit by the benamidar is not infriic- 
tuous by reason of the addition of the real owner as a party after 
limitation. 

4. Correction of misdescription : 

Where names of parties are substituted only to correct misdescrip^ 
tioUy there is no addition or substitution of a new party. ^ See Note 10,. 
infra. 

5. Additio7i of neiD (jrouyid of the right or Uahility : 

If the amendment sought to be made does not lead to a change 
in the ‘*persona” of the parties or does not introduce a new prayer 
or relief but only seeks to alter or add to the ground or basis of 
the right or liahility of parties already on record, it is not a case of 
parties being newly added. 


(1913) 21 Ind Cas 421 (423) (Mad), Suhramani A 'mar v. Suhha Kaidu. 
(Idol .substantially on record from beginning — But representation 
improper — Kectiticatiori by making proper representation of idol — S. 22 
does not aply.) 

[But see 7 Oudh Gas 170 (178), Ahmad Jla::a Khan v. Mirsa 

Al.i Ifvssttin. (T.)isf|ualified proprietor sued in his own name — 
Collector as his statutory representative added only after limita- 
tion — Held it was case of a new j)laintilT.) 

(1919) A I K 1919 IMad 809 (809) : 50 Ind Cas 353, Fonyiapya NaieJifn 
V. V enlatc'hhaiijar. (Suit by some trustees of temple against 
tenants — Addition of other trustees after limitation on objection 
by defendants— Suit not barred.)] 

6. (1864) 1804 Suth W R Gap 316 (310), Nando dopal Hoy v. J ante cram 
(j h u r kcr hiiU i/. { Ben a m i d a r i m pi ead( *d sn 1 )serpi ( > n 1 1 y . ) 

[See (1915) A I R 1915 Cal 49G (497) ; 20 Ind Cas SCO, Uajendra 
Kumar (flK^aJi v. Ad in ad i. 

(1915) AIR 1915 Nag 109 (111) : 31 Ind Ca.s 290 : 11 Nag L R 1J6, 
Kashi Kao v. TJ/.arda.] 

[See however (1913) 18 Ind Cas 392 (392) (Cal), Jagahand h a. Inswas 
V. Srinath C hat(i rjee 

6. (1910) 8 Ind Cas 204 (267) (Mad), V enhatachala Asari v. Suhramaniya 

G hefty. 

(1898) 22 Bom 072 (679), Havji v. Mahad^’v. 

(1920) A I R 1920 Nag 184 (185) : 56 Ind Cas 386, Karhar v. Narain. 

[iSVe also (1898) 22 Bom 820 (823), Daqdu v. Balvani Jlamehandra 
Nafu.] 

[See (1907) 30 ISIad 245 (246) : 17 Mad h Jour 174, K'ulhapern.mal 
RajaU. V. Secretary of State. (In what cases a benamidar can 
sue, discu.sscd.)] 

[But see (1868) 10 Suth W R 220 (221, 223), -Mehernon issa Bihee v. 
Jlur Churn Bose. (Benamidar held not entitled to maintain 
suit.) 

(1868) 10 Suth W R 469 (473) : 11 Beng L K GO (Note), Fuzcelun 
Beehce v. Omdah, Beehec. (Do.)] 

7 . (1925) AIR 1925 Bom 627 (527) : 90 Ind Cas 685, Ramprasad Shivlal v. 

Shrinivas Balmukund. (Firm doing business changed as joint family 
firm.) 
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ftMstion 22 Illustrations. 

Hote 6 (fi) Defendants originally impleaded as members of joint family 

sought to he made liable in the alternative as partners? 

(b) Party impleaded as trustee sought to be made liable per^ 

son ally? 

(c) A son originally impleaded as the heir of his father subse- 

quently sought to be placed on record as executor under a 
will of fat her 

(d) A person making a claim as being entitled through his father, 

subsequently seeking to amend his plaint by making the claim 
as being entitled through his uncle. 

(e) A person claiming in one’s owm right seeking to amend his 

plaint by claiming as legal representative^^ 

(f) PlaintitT suing in his personal capacity or in other words in no 

particular capacity, amending his description also as an 
administrator of an estate^'* or as the managing director of 
a company^^ or as an agent under a power-of-attorney.^*^ 

(g) A sued on a promissory note signed by defendant on his own 

behalf and as guardian of a minor. The relief originally 
sought was against the property of the minor in the hands of 
the defendant. He subsequently prayed for an amendment 
asking for personal relief against the defendant. It was held 
that the amendment was only an alteration of the ground of 
liability of a jycrson already a party. 

It has been held in some cases^^ that where a manager of a joint 
Hindu family files a suit without stating in the plaint the capacity 

8. (1931) A I H 1931 Bom 590 (592) : 135 Ind Gas 423, Jhfihavi.hrrdas v. Brijlal 

Arora. 

9. (1892) 15 Mad 417 (418) : 2 Mad L Jour 119, Haminatka v. Muthaiya. 

10. (1903) 7 Cal W N 575 (578) : l^romnno Kumar Sen v. Mahahharai Saha. 

[But see (1872) 1872 Bom P J 121 (Heprint) (122), Manehlal v. 
Bhaslnirran. (Defendant originally imj)leaded as heir of exe- 
cutant of bond — Amendment as coparcener — Held suit barred.)] 

11. (191G) AIR 1910 Oudh 115 (117) : 19 Oudh Gas 221 : 30 Ind Gas 941, 

Bisheshar Dayal v. Hira LaL 

12. (1920) A I R 1920 Sind 82 (83) : 78 Ind Gas 509, Manager, Enciimhered 

E^ilafes 'in Sind v. Tharwmal. 

13. (1925) AIR 1925 Cal 419 (420) : 51 Cal 845 : 79 Ind Gas 403, Naha Kumar 

CJinwdJniTii V. iligheazany. 

14. (1915) AIR 1915 Mad 424 (424) : 25 Ind Gas 945, Rajani Aiyangar v. 

Muthukrishna Pillai. (The company was not added as a party.) 

16. (1878) 3 Bom 312 (321), Qanpat Pandurung v. Adarji Dadahhai. (Per 
Sergent, J.) 

16. (1935) AIR 1935 Mad 160 (161) : 154 Ind Gas 682, Seshagiri Bao v. Sesha^ 

girl Bao. 

17. (1910) AIR 1916 Bom 278 (279) : 40 Bom 248 : 33 Ind Gas 771, Bam^ 

chandra Narayan v. SJiripairao Tukojirao, (The plaint must show 
that the plaintiff is suing as manager.) 

(1916) AIR 1916 Pat 310 (311) : 1 Pat D Jour 408 : 30 Ind Gas 642, Girivar 
Narayan Mahton v. Mt. Makhulunnisaa. 

(1909) 4 Ind Gas 38 (41, 42) : 32 Mad 284, Seshan Fatfar v. Ycera Bagkava 
Patfar. (Two joint family members were sole managers appointed 
' to manage the affairs of a temple and the loan was to the temple from 
the funds of joint family.) 
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/in which he is suing, the omission to state it within the period of Section 22 
limitation bars the suit. A contrary view has been held in the Note 6 
undermentioned cases.^’'^ 

6. Addition of party whose name has been struck off : 

When a party originally impleaded is struck out and is again 

joined a second time, he is a new party within the meaning of this 
Section. A suit was instituted against the sons for compensation 
for a tort committed by their deceased father. Their names were 
struck out from the plaint by impleading the administrator of the 

• estate of the deceased person as a party defendant instead. By a 
subsequent order the sons wore again impleaded as defendants in the 
view that the earlier order striking out their names was wrong. It 
was held by their Lordships of the Privy Council^^’ that the suit as 
against the sons must be deemed to be instituted on the date of their 
re-instatement. 

Where, however, the names wore first struck out by a bona fide 
mistake^*^ or were by mistake omitted in the stamped portion of the 
plaint,"' the restoration of the names will relate back to the original 

• date. 

7. Original party having no right to sue — Addition of person 

having such right : 

Where the person originally im].)leaded had no right to sue or be 
sued, the addition of the person so entitled or liable will bo the 
addition of a new party. An adjudicated insolvent sued in his own 
name. After limitation, the Official Assignee was impleaded as a 
plaintiff. The Official Assignee and not the insolvent being the 
person legally competent to sue, he is a neto plaintiff.^**^ One of the 

17a. (1922) A 1 R 1922 Bom 281 (284) : 40 Bom 358 : 64 Incl Gas 966, Bamnath. 

J )inarl-anal h v. Bamran Balhrishna. (Bhuntiff, manager of joint 
Hindu family, need not describe himself as such in plaint.) 

(1916) A I R 1916 Cal 164 (166) : 28 Ind Gas 818, Kuarinani Sinrjha v. 

Wasif Ali Mtrza. (The fact of repro.sentativo character need not bo 
stated in the cause title though it is a convenient place to state it.) 

(1934) AIR 1934 Bom 178 (183) : 58 Bom 348 : 151 Ind Gas 370, Mad?i~ 

(j(mda Babaji v. Jialaypa Balappa. (Eldest brother alone suing for 
a debt due to deceased father — Joint family managership presumed 
in law — Younger brother may be added as co- plaintiff after limitation.) 

(1924) A I R 1924 All 908 (908) : 79 Ind Gas 1001 : 46 All 709, Ghetan 
Singh v. Sartaj Singh. (Father party defendant in time — Sons 
impleaded beyond time — Presumption that former represents latter.) 

il8. (1931) AIR 1931 Bom 590 (592) : 135 Ind Ca.s 423, Bishani!>frdas v. Brij- 
lal Arora. (Sons originally impleaded as members of joint family 
were struck out — They were sought to be impleaded .again as partners 
of a firm.) 

(1906) 9 Cal W N 883 (885), Bamjoy Nath Sarcar v. Shamhii Nath Shaha. 

19. (1926) AIR 1926 PG 88(91) : 96 Ind Gas 887 (P G), Hareli Shah v. 

Sheikh Painda Khan. 

20. (1895) 19 Bom 135 (137), Kirparam Jhumekhram Madia v. Madia Bayalji 

Jhmnekhrarn. (Name was first struck out by pleader unauthorisedly.) 

21. (1927) AIR 1927 Nag 95 (96) : 98 Ind Gas 658, Shakurkhan v. Sheikh 

Budhan, 

22. (1926) AIR 1926 Bom 866 (366) : 95 Ind Gas t}d&,Sayad Baud Mahomed 

Say ad. 
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executants of a promissory note had died and the plaintiff suing on 
the promissory note impleaded his widow as his legal representative. 
It was subsequently discovered that a son and not the widow was 
the legal representative. An application to implead the son, after 
limitation, was dismissed as being barred by Section 22. The case is 
not one of misdescription or of the estate being adequately represented 
by the widow at first. It is the addition of an entirely new party, 
See also the undermentioned case/^"^ 

7. “Substituted or added.*’ — Where there is a change or 
devolution of interest in a pending suit, it is not a case of an addition 
or substitution of a party but the carrying on of the proceedings 
properly constituted/ 

Likewise, the transposition of parties to a suit will not amount to 
addition or substitution of parties and would be excluded from the 
bar of the Section.^ 

See sub. section 2 and Notes thereon and also Note 28, infra. 

8. New party — Minor. — If a minor is wrongly described as a 
major and impleaded as a defendant to a suit, and the plaintiff on 
discovering the mistake has a guardian appointed for him, the minor 
is a party from the very beginning notwithstanding the defect of 
non-representation. He does not become a new party by reason of 
his being treated as a minor with a validly appointed guardian.^ 

Where a major was, by a hona fide mistake, impleaded as a minor 
plaintiff and his parent instituted the suit as his next friend, an 
amendment, after limitation, to recognise him as a major and allow 
him to continue the suit is only a case of misdescription and not of a 

(1914) AIK 1914 Mad 395 (395) : 23 Ind (’as 813, ].lavm.savi}f Iyengar 
V. Paradai Chclfy. (Case of an insolvent under the rroviucial 
Tnsolvency Act, 1907.) 

23. (1932) AIK 1932 Lah 314 (315) : 137 Ind Cas 89, Northern J>anJ: of India 

Lid. V. Heimcsh Cliandar. 

24. (1937) A I K 1937 Lah 369 (370), Mohindar Singh v. Kiryal Singh., (Bond 

in favour of A — On A\^ death, suit on it by his father in his personal 
right as A’,s’ heir — Subsequent application for substitution of .Bs 
minor son as plaintiff after limitation — Suit is barred.) 

Note 7 

1. (1916) AIR 1916 P C *202 (206) : 43 Ind App 113 : 35 Ind Cas 323 (B C), 
Mcyyayypa Ghetty v. Supramanian Chetiiar. 

(1927) AIK 1927 Mad 693 (694) : 102 Ind Cas 444, Kaliapermnal Nalclar 
V. Ramachandra Iyer. (Defendant being adjudicated insolvent 
pending suit — There is a devolution of interest to the Official Reeeiver.) 
(1926) AIR 1926 Mad 540 (641) : 92 Ind Cas 520, Thirinnalai PilJai v. 
Arunachella Podayachi, (New trustees in place of those retired or 
deceased — It is devolution.) 

[See (1925) AIR 1925 Mad 347 (347) : 78 Ind Case 168, Eamasamy 
Gheitiar v. Adwppa Ghettiar.) 

•2, See (1931) AIK 1931 All 726 (726) : 133 Ind Cas 410, Mangal Sen v. Frag 
Das. 

Note 8 

1. (1930) AIR 1930 All 644 (646) : 128 Ind Cas 438 : 52 All 924, Talih^ Ah 
Shah V. Piarey Lai. (Decree obtained with the defendant as major — 
On objection in execution, suit re-opened under Section 151, C. P. C., 
and defendant treated as minor and guardian appointed.) 
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'new party,' the plaintiff always having been the same/ Conversely, Section 22 
where a minor sues as a major by a bona fide mistake, an application Notes 

for amendment of the mistake and for proper representation may be 8 — 9 

allowed even if such application is beyond time,'"* or if he should 
have attained majority he may be allowed to continue the suit.* 

But if the minor is not a party plaintilP or party defendant*' at 
all, but some one else was a party, the addition of the minor after 
limitation will be the addition of a new party. 

The same principle would apply in appeals also.^ 

9. New relief claimed by a party. — If the Court allows a Note 9 
neio party to xmt forward new facts on which to rest his case, an 
amendment under such circumstances would go against the provi- 
sions of Section 22. Where a pxirty oji record is allowed to set up 

(1927) AIR 1927 All 787 (787) ; 49 All 869 : 102 Ind Can 624, flar Lai 
Singh v. Riulra Singh. (Pre-emption suit — Vendee defendant im- 
pleaded as major — Later discovery of minority and guardian appointed 
after limitation.) 

[See also (1908) 30 All 55 (56) : 1907 All W N 290 : 3 Mad L Tim 58, 

Jtnpchand v. Dasodlia. (A guardian is not himself a party to 
the suit — Omission to implead guardian may he rectified even 
after limitation — Case of an appeal.) 

(1882) 4 All 37 (39) : 1881 All W N 120 : 6 Ind Jur 382, K/wm 
Karan v. llardayal, 

(1901) 1901 Pun L R No'. 31 (p. 99) : 1901 Pun Re No. 18, Imami v. 

Saddan.'] 

[See (1924) A I R 1924 Lah 157 (158) : 69 Ind Cas 401, ili/. Durga 
Devi V, (rur Narain.] 

2. (1927) A I R 1927 Cal 477 (478) : 100 Ind Cas 469, Narayan Chandra v. 

Dulah Chandra. (37 Cal 229 (P C) Referred to.) 

(1926) AIR 1926 Lah 82 (82) : 89 Ind Cas 363, Aviriisaria v. Caniun. 

(1918) A I R 1918 Mad 916 (917) : 40 Mad 743 : 41 Ind Cas 510, Shunninga 
Chell ji V. Narayan a Iyer. 

(1912) 17 Ind Cas 580 (581) (Mad), Arnnachellam Che/iy v. Prahhayya 
C hefty. (Plaintiff wrongly described as minor by mistake —Himself 
not signing plaint — His subsequent prosecution of suit is not adding 
new party.) 

[Sec (1904) 1 All L Jour 188 (190), llahini Rakah v. Pvrijbhukhau 
Saran. 

(1894) 21 Cal 866 (808), Taqui Jan v. Ohaidulla.'] 

[But see (1898) 20 All 90 (91) ; 1897 All W N 203, Skcorania v. 

Bharat Singh. (Suit dismissed by appellate Court — No ques- 
tion of limitation arose.)] 

3. (1921) A I R 1924 Lah 188 (188) : 4 Lah 390 : 75 Ind Cas 1028, Ah Ahvtad 

V. Said Mian. 

(1884) 1884 Bom P J 262, Parikh Gokaldas v. Haval Jalam, 

(1. See (1923) AIR 1923 Mad 553 (554) : 74 Ind Cas 309, Pxanchan v. Manak^ 
kal Uaman. 

5. (1875) 12 Bom H C R 17 (21, 22), Gopal Kashi v. Ramahai Sahch I^atvar. 

(Mother suing for l^enefit of minor son without impleading him.) 

6. (1889) 1889 Pun Re No. 37, Ude Rani v. Mi. Dyan. 

7. (1921) A I R 1921 Cal 776 (778) : 60 Ind Cas 889 : 47 Cal 721, Lai Ihhari 

Shah, In re. (Appeal by minor without next friend.) 

(1026) A I R 1926 Nag 40 (44) : 88 Ind Cas 235, Dattu v. Bhaooshigh. 

(Appeal by major or minor.) 
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Note 10 


Dew facts or put forward a new cause of action, it would not amount 
to adding a new party}^ 

A purchased some i)roperty from X who however remained in 
possession. A sold it to B and B brought a suit against X for mesne 
profits from the date of A's purchase making A also a pro forma 
plaintiff. B, however, prayed for a decree in his own favour even 
in respect of the mesne profits due to A before the date of the sale 
to B, After the period of limitation, B applied for an amendment 
splitting the relief and praying for a decree in his favour in respect of 
the mesne profits due to him after the date of the sale to himself. The 
High Court of Allahabad held it was not a case of a joinder of a new 
plaintiff' seeking relief in respect of a barred claim. The amendment 
was only directed to claiming the relief severally instead of in favour 
of one of the plaintiff's alone. ^ 

10. Misdescription. • — Where a particular person is intended 
to be sued but is described tvrongly, it is a case of misdescription. 
Where the person intended to be sued is described correctly, 
but the plaintiff finds subsequently that he was under a mistake 
in thinking that such person w^as liable to answer his claim, it 
is not a case of misdescription.^ The question in each case is thus 
one of intention, namely : which individual did the plaintiff intend 
to implead when he gave a i)articular description ? In tlie following 
cases, it was held that there was only a misdescription and that the 
amendment of the plaintiff by giving the correct description was not 
the addition of a ncxo party : 


Note 9 

la. (1925) AIR 1925 Mad 917 (919) : 85 Ind Gas 961, Venlcatas2ihha7?ima v. 
Fulivulla Reddy. (Per D<j%’adoss, J.) 

1. (1929) A I R 1029 Bom 51 (53) : 114 Ind Cas 262, Bhogi Lai Taraehand v. 
Jcthalal Motilal. 

Note 10 

1. (1914) AIR 1914 Mad 636 (637) ; 23 Ind Cas 764, Narayayia Sastrigal v. 
A[ a nga! a t h amvia I . 

(1928) AIR 1928 Nag 319 (321) : 109 Ind Cas 785, Denial v. Tularam Ram 
SiiJch. (Suit against firm — lint a wrong representative, impleaded — 
Substitution of right representative is not addition of a new party.) 

(1902) 6 Cal W N 218 (220), Mandardhar Aitch v. Secretary of State. 
(Suit against Executive Engineer — Subsequent addition of Secretary 
of State as second defendant — Jlcld that Government was made 
party only when latter was impleaded.) 

(1914) AIR 1914 Mad 636 (637) : 23 Ind Caa 764, Narayana Sastrigal v. 
Mangalath amnial. 

[See (1928) AIR 1928 Mad 367 (369) ; 110 Ind Cas 433, Devaraja 
Jteddiar v. Liptons Ltd. (Initials of the defendant’s name 
wrongly given — Amendment after decree.) 

(1887) 14 Cal 400 (401), Suhodini Dehi v. Guniar Ganoda Kant Roy. 
(A instituted suit as manager of B. After limitation A was 
struck out and B himself was made plaintiff. No bar of 
limitation.) 

(1888) 1888 All W N 58 (59), J amna v, Ibrahim. (Name of respon- 
dent in appeal by clerical error, entered as“Nawab Muhammad 
Umar Darass Ali Khan'* instead of as “Jamna” — Held no new 
party.) 
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1. Where in a suit by the District Board of Dacca the plaintiff 

was described as “Chairman of the District Board, Dacca’* 
instead of “District Board, Dacca.”^ 

2. Where the plaintiff sued on behalf of an idol and in the body 

of the plaint described himself as shebait of the idol and 
clearly asked for a relief on behalf of the idol, but omitted to 
describe himself as shebait in the cause title.^ The same view 
was taken where the name of the temple was omitted in the 
cause title.^ Where, however, a defendant was sued in his 
individual capacity and the jdaintiff denied title of the idol 
whose shebait he was, the addition of the “idol” as a party 
defendant was held to be the addition of a new party. 

3. Where the plaintiffs, the owners of a ship, were wrongly 

described as ‘ H. Hogarth and Sons” instead of as ‘Hogarth 
Shipping Co. Ltd.” by a bona fide mistake.*^ 

4. Where plaintiff sued the defendant for a dissolution of partner- 

ship and for accounts but by a bona fide mistake described 
the defendant as a firm instead of as an individual.^ 

5. Where two of the partners of a firm wore described by a single 

name as Joharmiill Manmull instead of being separately 
described as Joharmull Khernka and Manmull Khemka, and 
there was no doubt that in the pleadings the individuals were 
sufficiently clearly indicated and described.^ 

(1925) A I R 1925 Pat S7 (38) : 3 Pat 230 : 78 Ind Cas 312, E, /. By. 

Cn. V. JUirn- LakJt.ae, Bam,'} 

2. (1928) A I R 1928 Cal 485 (487) : 112 Ind Cas 24, An/ah ul Chandra v. 

Dacca IHsirict B iard. (The real plaintiff held to bo the District 
Board all along.) 

[SVv^ (1893) 16 Mad 805 (307) V cnkatararaga v. THsirlci Board oj 
Tanjorc. (‘‘President, Bocal Fund Board” substituted for 
“District Board ’ — Question not considered.)] 

3. (1926) AIR 1926 Cal 417 (4.18, 419) : 87 Ind Cas 159, Dayaniayi v. Sa 7 ilar 

Nath, 

(1919) AIR 1919 Cal 245 (247) : 46 Cal 877 : 50 Ind Cas 525, Bidhu SMtar 
Banco jce v. K uloda Braf^ad J)(n>(jhar ia. (It is not even necessary to 
state the representative capacity in the cause title.) 

(1916) A I R 1916 Cal 164 (166) ; 28 Ind Cas 818, Knarmanl Ciwilta v. 
WanfiAh. (Do.) 

aliio (1911) 11 Ind Cas 47 (48): 33 All 735, Jodhi Jlai v. Basdeo.'] 

4. (1928) A I K 1923 Nag 96 (97) : 71 Ind Cas 39, Balararn v. Hiralal. (H 

and T mentioned as plaintiff.s in plaint — Suit for temple property — 
Body of plaint stating that they wero managers of temple — Omission 
to mention temple in heading is only mistake in description.) 

5. (1930) A I R 1930 Oudh 43 (15); 123 Ind Cas 894, Avadh Behan v. 

Barmciitmr D m . 

6. (1926) A I R 1926 Cal 722 (725) ; 94 Ind Cas 182, Bussan Kaisha 

Jjtd. V. Hogarth Hhipinng Co. Lid. (Affirming (1925) A 1 R 1925 Cal 
922 (928) : 88 Ind Gas 1029, Hogarth Shipping Co. Ltd. v. Mitsui 
Bussayi Kaisha l/id.) 

1. (1924) A I R 1924 Sind 114 (140) ; 19 Sind L R 262 : 78 Ind Cas 906, 
Dipctiand Daiilat Ham v . Bar amanandChimanda^ Firm. (“Parama- 
nand 5ethanand” described by mistake as “Paramanand Chimaudas 
Firm.”) 

8. (1924) A I R 1924 Cal 74 (78) : 50 Cal 549’; 75 Ind Cas Hi, Shea DoycU 
Khenika v. Joharniul Mamnull, 
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6. Where in a suit for the correction of an entry in a Becord of 

Eights the plaintiff had impleaded Mr, P. .1, Forbes as the 
defendant instead of Miss P. J. Forbes and the circumstances 
clearly showed that it was the latter who was intended to be 
sued.^^ 

7. Where the plaintiff s company was already on record but the 

person suing on its behalf did not make it clear in what 
capacity he instituted the suit.^‘^ 

8. Where a company in liquidation sued as “The Official Liqui- 

dator, Himalaya Bank, Ltd. in liquidation” instead of “The 
Himalaya Bank, Ltd., in liquidation, plaintiff.”^^ 

9. Where in a suit against a Municipal Committee it was by an 

error made to be represented by its Secretary instead of its 
President. 

10. Where the Bombay Baroda and Central India Railw^ay 
Company sued as defendants were described as “Agent, B. B. 
and C. I. Railway Company” instead of “B. B. and C. I. 
Railway Company. 

See also the case noted below’'. 

In the undermentioned cases, however, a different view was 
taken and it was held on the facts and the pleadings in each case 

9. (1917) A I R 1917 Cal 420 (421) : 32 Ind Cas 872, Jorjendra Narain Hoy v. 

M7 s. P. J. Forbes. (Hindi Record of Rights — The letter frequently 
used therein both for “Mr** & “Miss” would l)e the Hindi letter 
“Mi” — It would be difficult to find out whether the name in the 
record is male or female.) 

10. (1917) AIR 1917 Mad 471 (471) : 33 Ind Cas 357, MutlmkrisJnia Pillai v. 

1 iaj am A iyan gar . 

11. (1896) 18 All 198 (202, 203) : 1896 All W N 23 (F B), Miiliavnnad Ynstif v. 

JfiifuYaya Hank Lid. 

12. (1878) 2 All 296 (298), Manni Kasinidhaii v. Crookc. 

13. (1923) AIR 1923 Bom 452 (453) : 47 Bom 785 : 73 Ind Cas 1027, Saraspnr 

Maiiufacturing Go. v. IG B. A C, J. Jlij. Go. (The prayer in the 
plaint was that the defendant cornpany should pay suit amount.) 
(1926) AIR 1926 Gal 612 (614) : 94 Ind Cas 762, Gopi Ram Behari Ram v. 
E. I. By. and 0. A R. Ry. (E. I. Ry. Co. as defendant described 
in plaint as “Agent, E. I. Ry.“) 

(1925) AIR 1925 Lab 441 (442) : C l.ah 252 : 89 Ind Cas 279, Nanak 
Chand Mukandi Jjal v. TC. I. Ry. Co. (Defendants described as 
“Agent N. W. Ry., Lahore” and “Agent, E, I. Ry, Calcutta,”) 

(1925) A 1 R 1925 Nag 155 (156) : 82 Ind Cas 177, Bulakidas v. B. N. Ry. 

Co. Idd. (The word ‘Agent’ allowed to be struck out after limitation.) 
(1926) AIR 1926 Pat 40 (41) : 5 Pat 128 : 90 Ind Cas 080, Radliey Lai v. 
E. I. Ry. (The plaint taken as a whole and conduet of the defendant 
(company) held to lead to finding of misdescription.) 

13a.(1936) A I R 1936 Lah 147 (148) : 162 Ind Cas 280, Girdhari Lai v, 
Dhararn Das. (Person intended to be sued described wrongly — Plaint 
amended by correcting proper defendant — It is a case of misdescrip- 
tion.) 

14. (1916) AIR 1916 Cal 818 (819) : 43 Cal 441 : 31 Ind Cas 35, I?idia General 

Steam NaviyatUm and Ry. Co, v. Lai Mohan Saha. (Defendant 
described as Railway Company “by their agent A. E. Rogers” — Held, 
suit was substantially against Rogers.) 

(1925) AIR 1925 Cal 716 (7X9) : 52 Cal 783 : 90 Ind Cas 426, B. N. By. Co. 
V. Behari Ball Dutt. (Suit against “Agent of the Begal Nagpur 
Railway Saheb Bahadur” not allowed to be amended as against “the 
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Jj. N. Ry.” after limitation. Held, to bo new party, no misdescrip- 
tion — I’he company did not appear and proceed with the suit but only 
the agent appeared and objected to frame of suit.) 

(1921) AIK 1921 Pat 485 (485, 480): 64 Ind Cas 125, Sinehai Ham Bihari 
Ball V. E. 1. lUj. Co. (Suing defendant as “ Agent E. I. Ky. Co.’' 
/ufld, not against the company in law and amendment after limita- 
tion refused— 77 not to be a case of misdescription — Railway Com- 
pany appeared and contested on merits first.) 

(1925) A I R 1925 Pat 37 (39) : 3 Pat 230 : 78 Ind Cas 312, E. I. Ry. Co. v. 
Rajfi. Lalihan Ram. (Personal decree against the Agent was asked for 
in the plaint— suit was against Agent.) 

(1808) 10 Sixth W R 3G6 (360, 367) : 2 Beng L R 6a (8 N), Rani Das Hein v. 
Hr. Cecil Stcpheyison. (C. S, Deputy Agent of E. I. Ry. Co. — Held, 
Railway Company was not sued.) 

(1871) 15 Suth W R 534 (535), Nuhecn Chundcr Raid v. Mr. Cecil 
SiephciiHon. (Do.) 

15. (1925) AIR 1925 Pat 37 (39) : 3 Pat 230 : 78 Ind Cas 312. (Per Das, J.) 

16. (1925) AIR 1925 Lah 343 (344): 88 Ind Cas 555, Jawala Das v. Copal LaL 

(One of the vendees in pre-emption suit not impleaded. Omission 
duo to a wrong registration eopy of sale deed in which that vendee’s 
name was not mentioned. Not a case of misdescription.) 

(1011) 11 Ind Cas 938 (938) (All), Mamraj Sinyli v. Hirday Bam. (Pre- 
emption suit against one Jai Kishen — Later discovery that real vendee 
was one Shib Charan — Latter not allowed to bo substituted after 
limitation.) 

(1881) 10 Cal 440 (442, 443), IfarringUnL v. Gonesh Roy. (Suit against pro- 
prietor of firm— L' known to plaintiff to be not its proprietor, first 
made defendant— After limitation, 1 1 the real proprietor added.) 

[Sec (1900) 28 Cal 180 (185, 187), Nritya Gopai llazra v. Golam 
Easool. 

(1873) 10 Bom il C R 224 (227), Karasji Sorabji v. Barer ji Sorahji. 
(Wrong persons impleaded as defendants as representatives of 
deceased debtor — Right representative is added after limita- 
tion.)] 

17. (1936) AIR 1936 Lah 485 (486) : 163 I.C. 734, ^wriA: Singh v. Sant Singh. 


that the Railway Company in question was not originally impleaded 
-and refused amendment on the ground of limitation. In East India 
liailivay Go. v. Bam Lakhan Bam^^ the test was laid down in these 
words : “Where there are two known persons in existence and the 
plaintiff brings the suit against one of them and afterwards applies 
to have the other brought on record as a defendant on the ground 
that he all along intended to sue the other and no question of repre- 
sentation arises in the case, it is impossible to maintain the view 
that the case is one of misdescription.” 

Where a person intended to be impleaded is as a matter of fact 
not impleaded, it cannot be said to be a case of misdescription though 
the omission to implead may be due to a bona fide mistake.^® 

Where A sued four foreign firms which had, before the suit, been 
dissolved to his knowledge, and on the suit being found to be not 
maintainable against foreign firms, he impleaded two partners who 
were in British India, but after the expiry of the period of limitation, 
it was held that the naming of the firms in the plaint instead of the 
individuals was not a misdescription and that the suit was barred. 

11. Parties in representative charaoter. — It has been seen in 
Note 6 ania tliat when a person is already properly and sufficiently 
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represented on record by another, a subsequent addition of his name^ 
in the plaint is not the addition of a new party. 

A joint Hindu family manager sufficiently represents the family 
as a whole and when he acts in the interests of the family the other 
members are bound by the result of the action in which the manager 
was made a party, ^ To such an action the other members of the 
family are not necessary parties,^ In such cases the addition of the 
other members does not amount to the addition of new parties within 
the meaning of this Section. But where the member suing is not the 


Note 11 

1, (1911) 9 Ind Gas 739 (740) : 33 All 272 : 38 Ind App 45 (P 0), Kinhen 

Parshad v. liar Narain Singh. (29 All 311 Reversed.) 

(1914) AIR 1914 P C 136 (137) : 36 All 3S3 : 41 Ind App 216 : 24 Ind Gas 
504 (P C), Shea Shankar Ham v. Mt. Jaddo Kumoar. 

(1927) AIR 1927 P G 56 (57) : 101 Ind Gas 44 : 51 Bom 450 ; 54 Ind App 
122 (P G), TAngongowda v, Basangnwda. (Minor sous hound by 
judgment against father representing them,) 

(1916) AIR 1916 Pat 251 (251) : 36 Ind Gas 197 : 1 Pat L lour 154, 
Mahomed Sadig v. Khadan Lai. (Suit for possession against trc,s- 
passer.) 

[See also (1906) 33 Gal 1079 (1093), Thaknr Mani Singh v. Dai Rani 

(1881) 7 Cal 739 (745) : 10 Cal L R 268, Jiungsr.e Singh v. 
So odist LalL'l 

2. (1911) 9 Ind Gas 739 (741) : 33 All 272 : 38 Ind App 45 (P G), Kishen 

Parshad v. Har Narain Singh. (Mibakshara joint family being a 
money lending firm — Managing members of the firm entitled to sue in 
their own name on contracts entered into with them without adding 
other members of the firm.) 

(1904) 1 All li Jour 543 (551), Pateswari Prafab Narain Singh v. Jludra 
Narain Singh. 

(1904) 28 Bom 11 (19) ; 5 Bom L R G18, Garunagija v. Dattalraya, 

(1922) A I R 1922 Cal 468 (472) : 72 Ind Gas 722, Kalipada JJas v. Jtaja 
Sail Prasad Garga. (Suit for arrears of rout by manager — Section 
188, Bengal 'iYuianey Act, has no application.) 

(1918) AIR 1918 Lah 241 (242) : 42 Ind Gas 377 : 1917 Pun Re No. 87, 
Sher Muhammad v. Darn Chand, (Loan from joint family funds — 
Bond in name of only one member — Other members not necessary 
plaintiffs. ) 

(1911) 10 Ind Gas 874 (877, 879) : 35 Mad 685, Sheikh Ebrahim v. Bania 
Iyer. 

(1894) 17 Mad 122 (126, 127) : 4 Mad L Jour 52, llaniayya v. Vcyikaia- 
rain am. 

(1896) 6 Mad L Jour 27 (30) Gopalasaniy v. Periasamy Tevar. (Per Best, J.) - 
also (1896) 20 Bom 435 (436, 437), }Jari Vasadei^ Kamat v. 
Mahadu Dad Gauda.^ 

[See (1922) AIR 1922 Bom 354 (355) : 46 Bom 1022 : 84 Ind Gas 
508, Gangaram v. Bapu Saheh.'] 

The following cases are no longer good law : 

(1908) 7 Cal Ij Jour 251 (260, 261), Mir Tapurah H ossein v. Gopi 
Narayan. (Suit by karta of Hindu joint family for rent nob main- 
tainable without adding other members.) 

(1900) 23 Mad 190 (194), Angamuthu Pillai v. Knlandavelu Pil'uii. 

(1900) 22 All 307 (317, 320) : 1900 All W N 73, Muhammad Askari v. 
Rad he Ram Singh. 

(1906) 30 Bom 477 (486) ; 8 Bom L R 268, Kashinath Chimnaji v. Chintz 
naji Sadashiv. 
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manager^ or does not sue as manager,^ this rule does not apply. 

A trustee or shebait of an idol, as executor or administrator of an 
estate suflSciently represents the beneficiaries and the joinder of the 
latter will not introduce a new party.^ But parties appearing in a 
representative character are parties within the meaning of the Section 
only if their representation is valid and perfected at the time of the 
suit. Where a person who had not obtained letters of administra- 
tion necessary to sue in his representative character originally 
instituted the suit and after the expiry of the period of limitation the 
person with such letters was impleaded, the suit was held to have 
become barred.® 

B, the promisee under a promissory note executed by instituted 
a suit against C, one of the legal representatives of .4, for a simple 
money decree against the assets of A in his 'hands. C however was 
only in possession of a portion of the assets of .1. D and E who 
were in possession of other portions of the assets were impleaded 
subsequently as parties, but after the expiry of the period of limita- 
tion. It was held that by virtue of C being sued as being in 
possession of the assets of A, C could not be held to have been sued 
in a representative capacity, and that the suit as against D and 
E was barred.^ 

See also Note 6, ante, 

12. Suit or appeal by or against a dead person. -- A suit 
instituted in the name of a sole plaintiff^ or against a sole defendant*'^ 

3. (1883) 6 Mad 27 (28) : 7 Ind Jur 10, Arunackala Pillai v. VythiUnga 

Mudaliar, (A member v/ho is not manager cannot sue without 
impleading other members.) ^ 

(1891) 18 Bom 141 (142), Dai/abhai Jjalluhhai v. Gopalji Dayahhai. (Sou of 
a deceased manager not becoming manager cannot sue without 
impleading other members.) 

4. (1913) 20 Ind Gas 202 (208) (Cal), Jayaf Narain Sinyh v. Udii Narain 

Singh, (Where jdaintiff does not sue as karfa but in his own ziamo 
and in his own right, nonjoinder of other inombors of the family 
may affect.) 

5. (1919) A IH 1919 Gal 245 (240) : 40 Cal 877 : 50 Ind Gas 525, BulhuSMiar 

Bauer ji v. Kuloda Prasad Deogharia. (Trustee of an idol.) 

(1910) AIR191G Call64(106): 281. 0. 818, A'/nirnmni v. WasifAli. (Shebait.) 
(1903) 7 Cal VV N 817 (820, 821), Janhahi v. Jirojo MoJrini. (Executrix files 
suit — Subsoquciit addition of beneficiaries is not ‘new parties.’) 

[See (1928) A I R 1928 J.ah 875 (370) ; 9 Lah 588: 110 Ind Gas 884, 
Thakardieara, A'lnrif.sar v. Ishar Das. (But a ten/ple, apart 
from idol, is not a juridical person and suit with the temple as 
party is one without any party.) 

(1911) 11 Ind Gas 47 (48); 33 All 785, Jodhi Hal v. Basdeo Prasad. 
(1904) 32 Cal 129 (141) : 31 Ind App 203 ; 6 Bom L R 705 : 1 All 
L clour 585 : 8 Gal 'W N 809 : 8 Bar 098 (P C), J agadiyidra 
Nath Jie>if v. Uenianta Kumar i Debi.'] 

6. (1897) 21 Bom 580 (583, 584) : Chibby’s S G C 527, Patmabai v. Pirbhai, 

7. (1936) AIR 1936 All 94 (95) : 58 Ail. 594 : 160 Ind Gas 1030, Ma?ini Gir 

V. Amur Jati Chela. 

Note 12 

1. (1923) A I E 1923 r.ah 652 (652) : 79 Ind Gas 281, Mt. Bonndu v. Moti 

Ghand. (Suit ou behalf of minor who was dead.) 

2. (1924) AIR 1924 Bom 109 (ill) : 85 Ind Gas 464, Ham/iratap Brij Mohan- 

das V. Gavrishankar Kashiram. 
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who is dead at the time of such institution is a nullity and tiic 
plaint cannot be amended by bringing the legal representatives of 
such deceased person on record. Where, however, there are several 
plaintiffs or several defendants but one of them is dead on the 
date of suit, his legal representatives, no doubt, cannot be added 
as parties and the suit proceeded with/'*®' But the suit cannot be 
said to be void ab initio so far as the other parties are concerned.^ 
The proper procedure in such a case is to strike out the dead 
person’s name and proceed with the suit.^ If the deceased person was 
a necessary party, the plaint can be amended by adding his legal 
representatives as parties.*^ As has been seen in Note 5 ante, if 
the legal representatives are necessary parties to the suit, i. e. it 
the suit will not be a properly constituted one unless they are 
impleaded, their addition after the period of limitation will entail 
the dismissal of the whole suit, inasmuch as the suit becomes a 
properly constituted one only when they are made parties and 
inasmuch as at that time the suit is barred against all.® Where the 

(1919) AIR 1919 Cal 257 (258) : 51 lad Gas 160, Krista Das Law v. 
Khirada Kanta Iloy. 

(1919) AIR 1919 Lah 25 (26) : 52 lad Cas 587 : 1919 Pun Re No. 86, 
Husain JHbi v. Ilakiui, (Pre-empfcioji suit — One of the vondeos dead 
before suit — Ilis legal representatives sought to be impleaded after 
limitation — Whole suit fails.) 

(1918) AIR 1918 Mad 794 (794) : 42 Ind Cas 639, Easa Cottndan v. Pivha- 
muthu rUlai* 

(1938) AIR 1933 Mad 454 (455) : 143 Ind Cas 596, Municiiyal Council 
Calicut V. Kunhiyaikuvinia* 

(1916) AIR 1916 Mad 440(441): 30 I.C.679. ArunachaUam CheUiarJn re, 
(1914) AIR 1914 Cal 895 (896) : 24 Ind Cas 112, Ikjoi/ Chand Maliatav 
Bahadur v. Affiulya CViamn Al itra, 

(1918) A I R 1918 Oudh‘419 (420) : 47 Ind Cas 894, Nau Nehat Singh v, 
DcinUy Ooui/missioner ^ Unao. 

(1908) 31 IMad 86 (88) : 3 Mad L Tim 12 : 17 Ishid L Jour 551, Veerappan 
Che tty V. Tindal Eonnaii. 

(1900) 1 Cal L Jour 62 (Note), Tej Narain S'mgh v. Earn Krishna Eandey, 
[Sec also (1924) AIR 1924 Mad 5G (57) : 75 Ind Cas 739, Govinda 
Kaviraj v. Courajiga Saw, 

(1893) 16 Mad 319 (320), Alallikarjuna v. Eullayya.'] 

[.St-t’ (1869) 12 Suth W R 45 (46) : 3 Beug L R A C 233, Alokun 
Chunder Koondoo v. Azeem Gazee Chowl\cedar\\ 

2a. (1932) A 1 R 1932 Lah 592 (594) : 140 Ind Cas 387, Karain Singh v. Mt, 
Maya Wanti, 

3. (1927) AIR 1927 Cal 880 (881) : 104 Ind Cas 623, Makravi Ah v. AhduL 

4. (1926) A I R 1926 Lah 153 (154) : 89 Ind Cas 661, Firm Bala Mai Narain 

Afal V. Favja Singh, 

[See also (1928) AIR 1928 Cal 152 (153) : 105 Ind Cas 284, Jatindra 
Nath V. Narendra Nath, 

(1928) AIR 1928 Lah 359 (360) : 9 Lah 526 : 110 Ind Cas 281, 
Eoopchand v. Sardar Khan.] 

5. (1927) A I R 1927 Cal 880 (881) : 104 Ind Cas 628, Makrain All v. AbduL 

(1928) A I R 1928 Lah 359 (360) : 9 Lah 526 : 110 Ind Cas 281, Eoopchand 

V. Sardar Kinn. 

■6. See the following cases where a necessary party was added after limitation. 

The same principle will apply where the legal representatives added are 
necessary parties : — 

(1904) 28 Bom 11 (17) : 6 Bom L R 618, Curuvayya v* Daiiatraya. 
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legal representatives are only proper and not necessary parties, the Section 22 
suit against the other defendants will not be barred/ Where the Note 12 
legal representatives are already on the record in some capacity or 
‘Other, the name of the deceased person may be struck off and the 

(1933) AIR 1933 Cal 621 (622) : GO Cal 777 : 146 Ind Case 259, Govvnd 
(■/landra v. JmualuddhL MondaL. 

(1912) 13 Jnd Cas 197 (199, 200) (All), Gendvn Lall v. Bahu Bain, 

(1899) 21 All 346 (348) : 1899 All W N 123, Gayicsh Sijujh v. Mnndi 
Forest Co, 

(1892) 14 All 624 (528) : 1892 All W N 104, Imavuud-din v. Liladhar. 

(1929) A I R 1929 Cal 591 (592) : 125 Ind Cas 109, Girish Cliandra v. Bam 
Saran. 

(1919) A 1 R 1919 Cal 510 (510) : 50 Ind Cas 5, Ajiuddin Ahmed v. Khnda 
Jjiix Khondkar , 

(1914) A I R 1914 Cal 455 (456) : 41 Cal 727 : 22 Ind Cas 570, Sulhcshnn 
Pershed Narain Siiigh v. iJharamjit Karain Singh, 

(1928) A I R 1928 Lali 33 (34) : 100 Ind Cas 859, Devi Dayal v. Narain 
Sinrjh, 

(1902) 1902 Pun Re No. 69 (p. 250), Bam Chand v. Subhan Baksh, 

(1925) A I R 1925 Mad 761 (761) : 87 Ind Cas 198, Pappi Amma v. Kunhu 
Aniina. 

(1914) A I R 1914 Mad 395 (395) : 23 Ind Cas 984, ChellakuUi Vdayan v, 

(Ihulam M nhammad All Khan, 

(1916) A 1 K 1916 Pat 411 (414) : 36 Ind Cas 77, Bhagela Koer v. Abdul 
Baltman, 

(1915) 30 Ind Cas 795 (796) (U P 15 R), Fakhr-un^nissa Bihx v. Ividad. Ali, 

(1933) A I R 1933 Sind 121 (122) : 143 Ind Cas 900, Pahloomal v. Paraiua. 
nand, 

7. (1921) A I R 1921 Bom 152 (154) : 45 Bom 1009 : 61 Ind Cas 590, Shirxt 
Bai V. Shiddhesivar, 

(1904) 20 All 528 (535) : 1904 All W N 119, Patcshriprafa,p v. Bndra 
Narain, (Affirmed on appeal to Privy Council : 32 All 241.) 

(1908) 30 All 538 (540) : 5 All L Jour 554*: 1908 All W N 246 : 4 Mad 
Jj Tim 447, IT azartmal v. Bhawani Jiain. 

(1897) 1897 All W N 36 (37) : JKhari Lai v. Girdhari Lai, 

(1891) 13 All 78 (85) : 1891 All W N 1, Sohna v, Khalak Singh. 

(1925) A I R 1925 Bom 547 (548, 560) : 94 Ind Cas 675, Coorla Spixining 
d Weaving Mills Co, v. V allabhdas KalLianjec. (Del credre. agent 
huing — Principal not a necessary but a proper party — Addition after 
limitation — Section 22 does not apply.) 

(1919) A I R 1919 Bom 135 (137) : 43 Bom 575 : 51 Ind Cas 223, Sahdnr^ 

(cUy V. Sadashir Siipde. 

(1915) A I R 1915 Bom 272 (272) : 39 Bom 729 : 31 Ind Cas 180, Virchand 
Vaji'karan Shei v. Kondu Kas&m Alar, 

(1910) 8 Ind Cas 890 (890) (Cal), JJhola Jloy v. J ung Bahadur. 

(1904) 28 Bom 11 (18) ; 5 Bom L R 618, Gurnraj/i/a v. J)ailafrayn. 

(1898) 22 Bom 072 (679), Baoji v. Mahaden. (Bonamidar suing — Real 
owner added.) 

(1909) 1 Ind Cas 026 (629, 030) : 36 Cal 675, Mathewson v. Jlam Kanai 
Singh. (See the contrary view in 34 Cal G12 (F B) referred to.) 

(1907) 6 Cal L .Jour 558 (565, 570) : 12 Cal W N 84, Md. Ishaq v. Sheikh 
Akraund. (Addition of pro forma defendants.) 

(1906) 33 Cal 1079 (1093), Thakurmani Singh v. Dai Rani Karri. (Pur. 
chaser of .small portion of mortgaged property added after limitation 
— Suit not barred wholly.) 

(1886) 12 Cal G42 (650), Oriental Bank Corporation v. J. A. CharraL 
(1881) 7 Cal 284 (287), Obhng Churn v. Kritartha Moyi. (Suit for posses* 
sion — Some persons in possession impleaded after limitation — Suit 
dismissed against them.) 
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suit can be allowed to go on with such persons as legal representatives' 
of the deceased person.*^ 

An appeal against a sole respondent who is dead at the time of 
pteferring the appeal is not a valid appeal. Bub it has been hold that 
as the Court is only acting in a proceeding in the suit, it has full 
powers to allow amendment of the appeal by adding the legal 
representatives of the deceased respondent as parties.® Where such 
addition is made after limitation, the Court can under Section 5 of the 
Limitation Act (which does not apply to suits) excuse the delay 
in filing the appeal if sufficient cause is shown. The Judicial 
Commissioner’s Courts of Nagpur^ ^ and SiiKB^ and the Chief Court of 
Burma^^ have held that an appeal by or against a dead person cannot 
be amended by adding his legal representatives. 

13. Question of limitation to be considered, whether before 
or after addition or substitution. — This Section does not in 
itself deal with the question whether the joinder of parties after the 
institution of a suit shall in all eases necessarily involve the bar of 
limitation, if the period prescribed for such a suit lias then expired. 
Such a result must depend upon the consideration of the question 
whether the joinder was necessary to enable the Court to award 


(1907) 1907 Pun Ro, No. 3 : 1908 Pun L K 3 : 1907 Pun W R 42, h'aiteh 
Muhammed v. Haul Akiurd. (Assignee of vendee imvd.enie tifc added, 
after limitation in pre-emption suit.) 

(1910) AIK 1910 Mad 1029 (1034) : 40 Mad 722 : 29 lud Oas 034, Aruna^ 
r.JiaUt V. IL d. (Jrr. (Where a .suit is properly instituted and an. 
assignment is made pending suit by the plaintiiTs and the assignee is 
allowed to continue the suit, S. 22 does not apply.) 

(1914) AIR 1914 Mi\d 272 (273) ; 38 Mad 837 : 22 lud Oas 820, A?ina?na^.ai 
V. .\fiiJ U(fappa. 

(1912) IG Ind Gas 420 (421) (Mad), Rarujan.harlu v. Atufliu Karnapan 
Kothan. (Suit for possession — Some persons in possessioji impleaded 
after limitation — Suit dismissed against thorn.) 

(1916) A I R 1916 Sind 53 (54) : 35 Ind Oas 551 : 10 Bind L R 3B, Go/iinmi 
Dyalinal v. Karinoat/ial Siroomal. 

(1924) A ‘l R 1924 Lah 348 (349) ; 72 Ind Oas 070, 3/7. rinPo v Gopi, 
(Liability of wrongdoers iii tort i.s joint and several — Suit against 
wrongdoers — One of them dead at the time of suit — His name may be 
struck o(T and the suit proceeded with.) 

8. (1929) A I R 1929 Lah 440(440) ; 117 Ind Gas 899, Slier Singk v. MnJ,am- 

rnadi. (Suit for pre-emption against 0 vendees — Gth vendee discovered 
to l;e dead before suit — Other 5 vendee.s were the legal representatives 
of the Gth vendee.) 

(1920) A I H 1920 Sind 82 (83) : 78 Ind Oas 569, Manager, Encnvihered 
JtJsfafe.H in Smd v. Tharunial. 

9. (1925) AIR 1925 Mad 1210 (1210) : 49 Mad 18 (F B), Clopal Krishnapua v. 

Laksinnauaraii. (Overruling A I R 1924 Mad 50.) 

(1930) AIR 1930 All 131 (132) : 123 Ind Cas 824, Ohatnr Prasad v. 
Baijnath Prasad, 

10. See the cases cited in Foot-Note (9) above. 

11. (1929) A I R 1029 Nag 261 (262) : 117 Ind Gas 257, Surajmal v. Itaghnnath. 

(Appeal by dead person.) 

(1930) AIR 1930 Nag 55 (56) : 120 Ind Oas 411, Ananda v. Laxman. (Do.)> 

12. (1920) AIR 1920 Sind 82 (83) : 78 Ind Cas 5G9, Mayiager, EncnviberedJ 

Estates hi Sind v. T liarurnnL 

13. (1913) 21 Ind Cas 300 (307) : (1913) 1 U B R 175, Mi Ein v. Mi Ni, 
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such relief as might be given in the suit as framed. If fresh parties Seotion 22 
are merely added for the purpose of safeguarding the rights subsist- Notes 

ing as between them and others claiming generally in the same 
interest, the determination, by the application of Section 22, of the 
date of institution of the suit as regards such newly joined parties 
•does not ordinarily affect the suit by or against the original parties 
and would not therefore attract the operation of the general provi- 
sions of the Limitation Act} The correct principle is that if a 
‘Court finds it necessary to add certain persons as parties, it must add 
them and thm apply Section 22 to see the result of the relief asked 
for or against the parties added. A Court’s power to add a party is 
different from its duty to dismiss the suit as time- barred when the 
question of limitation falls to be considered.^ 

A different opinion is sometimes expressed, viz. that it is not 
desirahh' to add> or substitute as parties to an action ])ersons whose 
right to sue or be sued has already become time. barred.^ But it is 
submitted that the principles stated already should prevail. 

14* “Deemed to have been instituted/* — In Chandrika Boy Note 14 

V. Ba7n Kucr Thalcur} the view was expressed by Mr. Justice Das 
that the words deemed to have been instituted ” create a statutory 
fiction that the suit, in case of an addition or substitution of parties, 
is instituted on the date of such addition or substitution, implying 
thereby that otlierwise the date of the institution is the date of the 
original institution. He further proceeds to observe that, accordingly, 
in cases to which the Section does not apply, e. g. ‘applications,’ 
the date of institution even as regards the added or substituted party 

Note 13 

1, (1904) 28 Bom 11 (17, 18) : 5 Bom L R 618, Ouruvaipfa v. Dattatraija. 

(1921) A I R 1921 Bom 152 (153, 154) : 45 Bom 1009 : 61 Ind Cas 590, 

Shiviihai liajaraiii v. Suldesioar MarLand. (28 Bom 11 Followed.) 

(1906) 8 Bom Ti H 942 (945, 946), I^amodar v. N aiyishiikh , 

*2. (1929) AIR 1929 All 941 (942) : 52 All 134 : 121 Ind Gas 106, Baldeo 
Prasad v. Bhola Nath. (Refusal to add as di'fcndant merely because 
if ho were plaintiff his suit would be barred is wroug.) 

(1912) 14 Ind Oas 35 (37. 38) (All), Nathi Lai v. Lala. 

[Set' (1924) AIR 1924 Lab 188 (188) : 4 I, ah 390 : 75 Ind Gas 1028, 

Ali Ahamexl v.Said Mian. (Minor suing as major — Plaint to be 
amended subject to question of limitation.) 

(1922) AIR 1922 Nag 213 (215) : 66 Ind Gas 217, Kuksa v. Dajiha 
Bhau. 

(1904) 1 All L Jour 27 (Jour).] 

3. (1892) 14 All 524 (528) : 1892 All W N 104, ImamiuLdin v. LUadhar. 

A. (1928) AIR 1928 All 97 (99) : 108 Ind Gas 735 : 50 All 276, Bquitable 
Trust Go. V. llafiz Muhammad Halim and Co. 

(1925) A I R 1925 Mad 917 (918) : 85 Ind Gas 961, Vf nkalasuhhammay. 

Pulipulla lieddy. (Donee under will suing — Executor under will 
sought to be substituted as plaintiff after limitation.) 

[See (1927) A I R 1927 Gal 733 (736) : 104 Tnd Gas 151, Nalinakha 
Sinha v. Bam Taran. (Case of a new cause of action.) 

(1927) AIR 1927 Mad 650 (652) : 101 Ind Cas 390, Sanihanakrishna 
Naidu V. Chcllappa Iyer.'] 

Note 14 

1. (1923) AIR 1923 Pat 88 (89) : 6 Pat L Jour 463 ; 62 Ind Gas 536. 



814 


Substituting new plaintiff or defendant 


Section 22 is the date of the original institution. It is submitted that such a 

Notes construction is not sound. The party added or substituted not being 

14 15 a party at the original institution of the suit, it cannot be stated 

that, in fact, the suit was instituted as regards him on that date. 
The fiction really seems to be that though a suit can be instituted 
only once, and that on the date of its original institution, for certain 
purposes it may be deemed to be “instituted’’ so far as the new 
party is concerned on the date of his being impleaded. It is not as 
if, so far as he is concerned, a suit really instituted against him on 
an earlier date is to be deemed by a fiction to be instituted at a 

later date. It is rather that such a suit which was never institnted 

at all against him is to be deemed as instituted as regards him on 
the date he is impleaded. 

Note 15 IS. “As regards him.*’ — It has been seen in Note 2 and Note 13 

above that all that Section 22 says is that as regards a newly added 
or substituted party the suit shall be deemed to have been instituted 
on the date of such addition or substitution and not earlier. The 
Section does not purport to lay down that on such date the suit as 
regards him is barred by limitation or not, or what the effect of 
such addition or .substitution is on the whole suit. Those questions 
will have to be decided with reference to the nature and frame of 
the suit and the law of parties relating thereto. Tliis Section refers 
only to the parties subsequently added and the suit cannot fail as 
regards the original parties merely because the remedy as regards 
the newly added party has i)een lost, unless such a result follows 
from the nature of the suit.^ In other words, the answer will depend 
upon whether the newly added party is a necessary party to the suit 
or only a proper party. 

Where a party necessary for the constitution of the suit itself is 
not added in time, the suit must bo dismissed in itvS entirety.^' Where 
the newly added party is not a necessary party but only a proper 
party, that is to say, when he is impleaded not to validate the 

Note 15 ~~ 

1. (1931) A I R 1931 Bom 590 (592) : 135 Ind Oas 423, Ih,shamhrrdasy. Brijlal 

, Arora. 

(1921) A I R 1921 Bom 162 (164) : 45 Bom 1009 : 61 Ind Gas 590. Shivniai 
llajciram v. Hidcleshwar Marland. 

[*SV(‘ (1910) 7 Ind Oas 898 (900) : 33 Mad 308, Snln'amaniya Iifcr v. 
(ropaPi Iyer, (Suit against surety — Impleading of principal 
debtor after limitation does not affect surety’s liability.) 

(1875) 12 Bom H C R 97 (106), Dayal Jairaj v. khatav Ladha. 

(1877) 1877 Bom P J 271 (277), Nawab Muhammad Bahar v. 
M ah aim Be yam . ] 

2. (1933) AIR 1933 Gal 621 (622) : 60 Cal 777 : 140 Ind Gas 259, Govind 

Ghandra v. J amalnddin Mondal. 

(1930) AIR 1936 Cal 193 (190) : 62 Cal 324 : 162 Ind Cas 323, Prabodhial 
Mukherji v. Neelratan Adhilmri, (Co-widow of a deceased debtor 
necessary defendant.) 

(1933) AIR 1933 Cal 636 (636) : 60 Cai 787 : 145 Ind Cas 836, Bajanee- 
kaiita I, aha v. AinL Chandra Seal. (Application for pre-emption 
under Ss. 26-F and 188, Bengal Tenancy Act — Co-sharers not parties in 
time — Whole suit fails.) 
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plaintiff's claim as originally laid but only for a collateral purpose, 
limitation cannot be claimed in respect of the entire suit. The 
reason is that under this Section, time is to be reckoned only “as 
regards him” from the date of his joinder.'* 

When the plaintiff is not entitled to any relief against the newly 
added defendant and does not claim any such relief, and the relief 

(1929) AIR 1929 Cal 591 (592) : 125 Ind Gas 109, Giris Chandra v. Uam 
Saran. (Persons entitled to a share in mortgagee rights.) 

(1937) AIR 1937 Rang 124 (125) : 170 Ind Gas 105, Maung Tim Them v. 
Maung Sin. (28 Bom 11, Relied on.) 

(1928) AIR 1928 Lah 33 (34) : 100 Ind Gas 859, Devi Dai/al v. Naraln 
Singh. (A panchayat, i. e. an unregistered or unincorporated body 
of persons suing — Some of them not made parties — Whole suit bad.) 
(1925) AIR 1925 Lah 343 (344) ; 88 Ind Gas 555, Jawala iJns v. Gopal Lai. 
(Pre-emption suit — Several vendees — One vendee impleaded after time 
— Whole suit fails.) 

(1924) AIR 1924 Lah 230 (230) : 73 Ind Cas 3G4, Niev^ Ali Khan v. Md. 
Afzal Khan. (Do.) 

(1920) AIR 1920 Ijah 72 (73) ; 57 Ind Gas 259, Ranahan Ram v. Skeran 
Khan. (A necessary party not made re>spondcnt in second appeal — 
Whole appeal fails.) 

(1919) AIR 1919 Lah 3 (3) : 51 Ind Gas 935 : 1 Lah 21, K hair a v. Salem 
Raj. (Necessary respondent not impleaded in appeal.) 

(1927) AIR 1927 Mad 84 (85) : 98 Ind Gas 549, Silnrainiuthu Mudaliar v. 

AJukainad Sahnl. (Joint promisees of a debt are all necessary parties.) 
(1909) 4 Ind Gas 392 (394) : 33 Mad 246, Rhagarannlu v. V eeraradamhn. 

(Partition of joint propert^ — Alienee from a sharer is necessary party.) 
(1892) 14 All 524 (528) : 1892 All W N 104, Iniam-iuLdin v. Liladhar. 
(1887) 14 Cal 791 (794), Hamdoyal v. J nnmenjoij Coondnn. 

(1882) 8 Cal 42 (50) : 8 Ind App 135 : 4 Sar 254 : 5 Ind Jur 548 (P C), 
Rajendrnnath Dutt v. Shaikh Mahomed. TjaL (A co-shebait who 
alienated dehutter estate is a necessary defendant in a suit to recover 
the estate.) 

(1881) 6 Cal 815 (824, 826) : 8 Cal L R 457, Ramsebuk v. Ramlall Koond<K>. 
(1921) AIR 1021 Pat 498 (498) : 62 Ind Gas 61, Snmitra Kner v. }>amri 
Ijal. (Auction purchaser is necessary party to application under 
O. 21, R. 92, C. P. C.) 

(1881) 3 Mad 234 (235), Kanna Pisharodg v. K araganan Somayajipad, 
(Co-owners — Suit to recover property.) 

[SVe (1886) 10 Bom 32 (34), BalakrisJuia Moreshnmr Runic v. 

Municipality of Mahad, (Do.) 

(1902) 1902 Pun Re No. 69, Jiam Chand v. Suhhan Baksh. 

(1895) 18 Mad 33 (38) : 4 Mad L Jour 283, Alaga-ppa v, Vellian Chctly. 
(192 0 AIR 1924 Mad 771 (772) : 80 Ind Gas 139, Kannan Kutfy v. 
Ela]ia Veetil. (Suit relating to DeraHWoni property — Alf the 
Uralans of the Devaswom are necessary parties.) 

(1920) AIR 1920 Oudh 173 (175) : 56 Ind Gas 304 : 23 Ouclh Gas 62, 
M ahomniad, Ahmad v. Ansar Mahommad. (Suit for partition 
by a Muhammadan heir— Other heirs to be parties.) 

(1901) 1901 Pun L R No. 74 (p. 238), Ganpat Mai v. Bhagat Ram, 
(1907) 1 Sind L R 191 (196), Relumal Dcelaram v. Chellaram 
J odharani.^ 

3. (1930) A I R 1930 All 436 (437) : 128 Ind Gas 7, Ahdul Haq v. Lalln. (Suit 
by co-sharer landlord for his share of rent — Other co-sharers joined as 
defendants after time — S. 266, 1). P- Tenancy Act.) 

(1921) AIR 1921 Bom 152 (154) : 61 Ind Gas 590 : 45 Bom 1009, Shivubai 
Ha jar am v. Shiddeswar Mar land. (Suit for redemption of mortgage 
— Person interested in the equity of redemption may be added as 
defendant after limitation.) 

(1914) AIR 1914 Cal 681 (681) : 22 Ind Gas 798, Bhola Roy v. Jung Baha- 
dur Singh. 


Section 22 
Note IS 
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Motion 22 claimed against the existing defendants can be granted independently, 

Mote IS the addition of the former after limitation will not afifect the suit as 

against the latter.^ In fact, wliere the newly added party is not a 
necessary party but only a proper party, no question of limitation 
would ordinarily arise even as regards him.^ 

(1929) AIR 1929 Lab 505 (500) : 115 Ind Gas 74, Padam Sain v. DataRam, 
(A' and Y, joint family payees under bond — Partition between them 
and bond falling to share of A' — A'" alone suing on bond — Y made 
party after time — Suit not aSocted.) 

(1909) 1 Ind Cas 465 (450) : 1909 Pun Re No. 20, Crohru v. Amira, (Debt 
due to joint family — One coparcener added as defendant after time.) 
[Nrc (1910) 8 Ind Cas 890 (890) (Cal), Bhola Boy v. Jung Bahadoor, 
(19oB) 20 Mad 289 (242) : 12 Mad L Jour 267, Jambu Bamaswami 
Bhagavathar v. Sunday araja G he tty. (Acceptor of a bill 
added after limitation — Suit against drawer is nob affected.)] 

4. (1930) AIK 1930 All 309 (311) : 123 Ind Cas 828, Ghaudhari Jahangira v. 

Sarup. (Suit by a co-sbarcr for his share of rent against tenants — 
Other co-sharers impleaded as defendants after limitation — Plaintiff’s 
claim against tenants not affected — Agra Tenancy Act, S. 194 sub-SB. 2 
and 3.) 

{V321) AIR 1927 Cal 794 (795, 796) : 104 Ind Cas 576, Jadu Nath Man- 
dal V. Amalya Krishna Kundu. 

^1906) 6 Cal L Jour 658 (563, 570) : 12 Gal W N 84, Mahomed Ishaq v. 
Sheikh Akrarnul Hug. 

{1907) 1907 Pun W R No. 32 (page 92), Bawa Nanak Singh v. Ali Sher, 
(Claim for mone^' mainbairnible against some of the representatives of 
a deceased debtor— Addition of other representatives after period of 
limitation did not bar the suit against the original defendants.) 

[See also (1922) AIR 1922 Pat G51 (653) : 69 Ind Cas 677 : 2 Pat 
175, Si/al Prasad Bag v. Asho Si 7 igh. (Puisne mortgagee in a 
suit on a prior mortgage.)] 

[See (1909) 4 Ind Cas 1160 (1163) : 3 Sind L R 191, Ohelaram v. 
Baden Marine Insurance Oo.] 

.6. (1934) AIR 1934 Cal 187 (190, 191) : 151 Ind Cas 1076, Secretary of State 
V. Dhirejid ra Nath Boy. (Suit for possession against trespasser — The 
Secretary of State from whose Rettlemont the trespasser claims is not 
necessary parb}^ though a proper jjarby.) 

(1927) AIR 1927 Cal 794 (796) : 104 Ind Cas 576, Jadhu Nath v. Amulya 
Krishna, (Not a necessary party and no relief claimed against him.) 

(1923) AIR 1923 Lah 438 (438) : 75 Ind Cas 781, Kunj Lai v. Hari Bam. 

(1909) 1 Ind Cas 530 (533, 534) (Cal), Dursan Singh v. Durhejojf Singh. 
(Suit by one member of Mitakshara joint family for declaration that 
the family property is not liable to be taken in execution — Other 
members are proper and not neccwssary parties.) 

{1-935) AIR 1935 Mad 737 (738) ; 159 Ind Cas 129, Adi Lakshnii v. Dur- 
gamnia. (Case of a widow as defendant sufficiently representing 
hUvSband’s estate— Daughter and daughter's son claiming under will of 
husband impleaded after limitation — S. 22 held not to apply.) 

[See (1926) AIR 1926 Cal 737 (738) : 91 Ind Cas 657, Amiya Pal v, 
Sharha Manga\a Dehi. (Estate properly and fully represented 
in plaint by executors — Will being subsequently revoked, son 
added as plaintiff.) 

(1922) AIR 1922 Cal 149 (160) : 65 Ind Cas 367, Sital Prosad 
Poddar v. Kaifut Shaikh. 

(1929) AIR 1929 Mad 763 (764) : 121 Ind Cas 855 : 62 Mad 861, 
Naraya^ia Sahu v, Paitamma. (Auction purchaser not neces- 
sary party to application under Order 21 Rules 89 and 92, Civil 
Procedure Code.) 

<1920) AIR 1920 Lah 193 (194) : 57 Ind Cas 62, Kami Narain v. 
Salavtai Bai. (Suit by claimant under O. 21 B. 63, C, P. 0, — 
Auction purchaser not having purchased at the date of decision 
of claims, is not necessary party to the suit.) 
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16. Necessary parties. — A necessary party is a person who 
ought to have been joined as a party. He is a person necessary to 
the constitution of the suit, i. e. person in whose absence no effective 
decree at all can he passed} 


(1928) A J R 1928 Lah 414 (417) : 108 lud Gas 391, Mcmigir v. 

TI azarigir . (Auction purchaser not a necessary x^art}^ under 
Order 2i Rule 92, Civil Procedure Code.) 

(1919) A I R 1919 Cal 510 (510) : 50 Ind Cas 5, Ajiuddin Ahmed v. 
Khoda Bux K hand hnr , (Auction jnirchaser is necessary x>arty 
to application under Order 21 Rule 90 Civil Procedure Code.)] 
[But see (1929) A I R 1929 Cal 188 (189) : IIG Ind Cas 72G, liason 
AH V. (turiidas Kapah. (Section 22 applies even to proper 
party — Subsequent transferees in a mortgage suit. 30 Cal 075 
Followed.)] 

Note 16 

1. (1900) 27 Cal 493 (197-499), Durya Gharan Sarhar v. Jotindra Mohan 
Taynre. (Two tests have been laid down to determine who is a neces- 
sary part}".) 

(1912) 17 Ind Cas 921 (924) (Cal), Jogeyidra Nath Singh v. Secy, of State. 

(1929) AIR 1929 Mad 291 (293) : 110 Ind Cas 137, Uamahrishnayya v. 
Satiianarayana, (I’ests laid down for determining who is a necessary 
party.) 

The following cases illustrate who are necessary parties : 

(1911) 9 Ind Cas 739(740) : 33 All 272: 88 Ind App 45 (P C), Kishan Barshad 
V. Jlar Naraiyi Singti. 

(1934) A I R 1934 Pat 106 (107) : 154 Ind Cas 390, Muhamed Na^im Khan 
V. Jtam.jiran Sahu. 

(1883) 9 Cal 704 (710, 711) : 10 Ind App 39 : 12 Cal L R 595 : 4 Sar 419 : 7 
Ind lur 215 (P C), Onirao Begum v. Governmeyit of India, 

(1901) 1901 All W N 14 (14), Jit Tihagat v. Seikh Hussaini. 

(1874) 0 N W P H C R 208 (210), Synd Sukhawat AH v. Kesho Tewari. 

(1912) 15 Ind Cas 176 (ITG) : 39 Cal 881, Mcnajuddi Biswas v. Toam 
Mandal. (Transferee of proxjerty sold in execution — Necessary party 
in setting aside sale.) 

(1877) 2 Bom 140 (141): 2 Ind Jur 319, Narayan Bharathi v. Laviriy. 

(1910) 0 Ind Cas 554 (558) (Cal), Ayhnre Nath v. Ka?nini Debi. 

(1871) 15 Suth W R 97 (98), Taructc Ghossal v. Jiadha Bidlah Sircar, 

(1917) A I R 1917 Lah 402 (403) : 42 Ind Cas 420, Jml Chand v. Ma7igta 
Mai. (Parties bo marriage, necessary x)artie.s in suit for declaration 
of invalidity of marriage.) 

(1882) 1882 Pun Re No. 188 (page 553), Mela Bam v. Narain Das. 

(1926) AIR 1926 Mad 991 (092) : 97 Ind Cas 551, reva v. Kannamma, (If 
interests of defendants on record are insei>arablo from those of neces- 
sary parties nob brought on record, tlie decree will bo wholly void.) 

(1923) A I R 1923 Mad 81 (82) : 68 Ind Cas 901, A jgialacharyiihi v. Rama^ 
chandrar.haryulu. (In a suit to enforce registration evcni minor exe- 
cutants should l>e brought on record.) 

'(1925) A I R 1925 Nag 288 (288, 289) : 89 Ind Cas 888, Pestonji v. Canpat. 
[See (1933) AIR 1933 Pat 715 (716) : 147 Ind Cas 452, Kamakhia 
Narain S nigh v. Bamraj Snigh. (Suit for resumption of vil- 
lage by grantor — Minor fons of joint family arc not necessary 
parties when represented by father.)] 

[See also (1932) AIR 1932 Cal 337 (33S) : 58 Cal 77 : 132 Ind Cas 904, 
P’rayuaf haiiat h Seerkar v. Supi ctlMsh Ghosh. (In an adminis- 
tration suit, the executor is the only necessary party — Other 
legatees are not necessary parties.)] 

[But see (1882) 8 Cal 170 (172, 173), Buddrec Doss v, Iloare Miller 
& Co. (Where the words were interpreted to mean “might have 
been joined,*’ this cannot be accepted as correct in view of the 
later rulings.)] 


Section 22t 
Note 16 


Lim, 52 
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Section 22 
Note 16 


A person is a prosper party if his presence before the Court is 
necessary to enable it to effectually and completely adjudicate upon 
and settle all the questions involved in the suit.^ In other words, the 
expression “proper party*' means the party who may be interested in 
the result of the suit and who may have a ri^^ht to seek the assistance 
of the Court in coming to a decision on the point in issue, It is not 
necessary that any should be asked against him,^ the object of 

*2. (1905) 80 Bom 156 (161) : 7 Bom L R 811, Keshan-am Dulavrain v. Rail- 
ckliod Fakir a, 

(1927) AIR 1927 All 315 (315) : 100 Ind Gas 679, Muhammad Said Khan 
V. Indarpaii Shu/h. (Persons having no interest in suit property 
hut whose names appear in the Record of Rights are proper parties.) 
(1880) 2 All 738 (744), Narain Kuar v. Jhirjan Kuar. 

(1927) A I R 1927 Bom 470 (473) : 51 Bom 800 : 104 Ind Gas 7G4, Nathu 
Bhat Ichharam v. Narayanrharya. (Administration suit — Claim for 
account of partnership carried on by the deceased with the executor 
and other partners comVaned — Other partners are neither necessary 
nor proper parties,) 

(1884) 8 Bom 823 (386) : 8 Ind Jur 680, AJimrdbJioy Jluhihhoy v. Vullce- 
hJtoy Cassumbhay, (Assignee pendente Hie.) 

(1868*69) 5 Bom II OR (0 0) 83 (93), Jkmk of ii induMan ^ China and Japan 
V. Previrliand Raichand. 

(1912) 17 Ind Cas 917 (917) (Cal), Biyaniharnanda v. Secriary of State. 
(Plaintiff suing for declaration that ho was not a tenure-holder hut a 
ryot — Other persons recorded as ryots of plaintiff were held proper 
parties.) 

(1911) 11 Ind Cas 188 (184) (Cal), Upendra Chandra v. Sheikh Suhha,n. . 
(Rent suit — Defendant pleading jus ter hi — Such third party is a pro- 
per party.) 

(1908) 1908 Pun W R No. 59, Mrs. Fox v. Secretarij of State. 

(1934) A I R 1934 Cal 187 (190, 191) : 151 Ind Cas 1076, Secretary of Slate 
V. Dhirendra Nath Roy. 

(1922) A I R 1922 Pat 651 (653) : 69 Ind Cas 677 : 2 Pat 175, Sital Prasad 
Ray V, Aslio Sin<ih. (“Proper and uecessar 3 ^ parties” explained.) 

(1914) A I K 1914 Mad 272 (275) : 22 Ind Cas 826 : 38 Mad 837, Annamalai 
Velnn v. Murugappa V clan. 

[See (1917) AIR 1917 Cal 330 (343) : 39 Ind Cas 409, Secretary of 
State V. Jadav Chandra, (B. T. Act — Suit for doclaration 
of status as tenant — Undcr-raiyats may be proper parties.) 

(1934) A I R 1934 Cal 795 (795) : 151 Ind Cas 1088, Ananda Charan 
Be V. Malialakshmi Be. (Pre-emption — Landlords petitioning 
under S. 26 (f), Bengal Tenancy Act, are proper parties to pro- 
ceedings for setting aside sale.)] 

8. (1925) AIK 1925 Cal 1257 (1257, 1258) : 89 Ind Cas 57, Baikuntha Kumar 
V. Saral Chandra Nath. 

[6'cc aZso (1898) 1898 Pun Re No. 75 (p. 257), Artir Smgh v. Mi, 
Lachmi,] 

4. (1897) 21 Bom 229 (238), Kashi v. Sadashir. 

(1934) AIK 1934 Lah 328 (328) : 150 Ind Cas 670, Bun jab Co-operahve 
Bank Btd. v. Byallpur Bank Ltd. 

(1906) 29 Mad 106 (110) : 15 Mad L Jour 475, Chidamharam Oliettiar v. 
Sri Bangachariar , 

(1894) 18 Mad 53 (58) : 4 Mad L Jour 237, Curnhngasvmmy v. B.ama- 
laksh^namnia, 

(1890) 13 Mad 82 (33), TUirthasamy v. Gopala, 

[Sec (1914) A I R 1914 Lah 187 (192) ; 1915 Pun Re No. 3 : 25 Ind 
Cas 480, Shih Nath v. Alliance Bank of Swila Lid,] 
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addinj^ him being to avoid needless multiplicity of suits^ and to 
protect his interests or the interests of a party already on record/'* 

As stated in Pomeroy on liernedies : “Necessary parties. defendants 
are those without whom fio decree at all can be rendered : proper 
parties defendants are those whose presence renders the decree more 
effectual ; and all thc proper parties are those by whose presence the 
decree becomes a complete determination of all the questions which 
can arise and of all the rights which are connected with the subject- 
matter of the controversy/'^ 

This subject of necessary and proper parties has been dealt with 
in these Notes with reference to cases decided under the Limitation 
Act. For a furtlier and fuller treatment of the subject, see the 
Authors’ Commentary on Order 1 Buie 10 of the Code of Civil 
Procedure, 2nd Edition, Notes 13 to 27, both inclusive, where the 
subject of necessary and proper parties has been discussed with 
reference to various classes of suits. 

17. Joinder of parties in mortgage suits. — The principles 
referred to in Note Id antf' are of genera) application and conse. 
quently apply to mortgage suits as well. Order 34 Eule 1 of the Code 
of Civil Procedure specifies the persons who shall be made parties to 
a suit relating to a mortgage. The Buie is, however, “subject to the 
other provisions of the Codo“ and is therefore subject to Order 1 
Buie 9 whicii enacts inter alia tliat no suit shall be defeated by 
reason of the nonjoijuler of parties and tliat the Court may, in 
every suit, deal with the matter in controversij so fa/r as regards the 
rights and interests of the parties actuallrf before it. 


Section 82 
Notes 
46—17 


Note 17 


5. (1910) G Tnd Cas 570 (571) (Cal), Bash Bihi v. J(anif~2ifhdin, 

(1887) 11 Bom 425 (428), Bhaiidin v. SJicilc IsnuiiL 

(1927) A I K 1927 Cal G52 (a58) : 101 Ind Cas 589, If as/rim Ihrahmi v. 

of Slate. (Keforenoe under S. 18 ol the Land 
Aet for determining valuation of waqf property — Alutwallis can be 
added as parties.) 

(1934) A I R 1934 Cal 187 (190, 191) : 151 Ind Cas 1070, Serretaru of Slate 
'v.Bhir<?ndraNalh. (Impleaded to ensure against further litigation 
— Suit for possession from 1st defendant of land as forming part of 
permanently settled estate — Secretary of State added after limitation for 
determining the questiorj of revenue as between 1st defendant and 
Secretary of State under whose sctileeicnt 1st defendant claimed.) 

G. (1908) 31 Mad 23G (250) : 35 Ind App 176 ; 12 Cal W N 946 : 8 Gal L Jour 
230 : 10 Bum L R 781 ; 18 Mad L Jour 387 : 4 ]\lad L Tim 101 (PC), 
SJumJiaraliitga Naihui v. Baja Bajesioara Jhvrai. (Worshippers 
added as proper j)arties, where trustee did not conduct litigation iji the 
interest of the trust.) 

(1889) 13 Bom 22 (24), Lakshimibai v. Saniappa Bevappa. 

(1902) 26 Bom 301 (304) : 3 Bom L R 932, Biirshotam Devjishet v. Kala 
(I ovindji T h nicer . 

(1923) AIR 1923 Mad 521 (522) : 72 Ind Cas 156, Bajaratnam Iyer v. 
KaUisyasundaram Iyer. ( But if tliere is no dispute as to the adoption, 
reversioner cannot be added.) 

[See (1871) 15 Suth W R 6 (6), Krista Simler Diitl Hay v. Koylasli- 
nath Butt Boy.] 

7. (1906) 30 Bom 156 (161) : 7 Bom L R 811, Keshai rei.m. Dulavram v. 
Banclihod Fakir a. (The passage from Pomeroy quoted.) 
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There are, however, certain cases where the Court cannot, by 
reason of the nonjoinder of certain parties, deal with the matter in 
controversy even so far as regards the rights and interests of the 
parties actually before it.^ A case arising under Section 45 of the 
Contract Act whore the interests of joint promisees are involved, is 
an instance of the class of cases above montionecL In such a case a 
claim cannot be enforced by only one of several joint promisees. A 
suit by one only of such promisees, without making the other 
promisees parties, whether as plaintiffs or as defendants, is not a 
validly constituted suit at all, and no relief can be given to any of 
the parties. The suit will have to be dismissed, not on the ground 
of rnisjoinder, hut on the ground that no valid decree can be passed 
in the suit as constituted." See also Note 23 infra, 

Wliere the mortgagee-right under a mortgage is vested in several 
persons jointly, one of them alone cannot, on the principles referred 
to above, enforce a suit on mortgage without impleading the others 
also as parties, either as plaintiffs or defendants.^ A suit instituted 
in contravention of tliis rule is not a validly constituted one and 
must he dismissed.'*' If the persons omitted in the first instance are 
added as parties subsequently, but at that time the suit is barred 
against them, the whole suit must bo dismissed,'"' the reason being 
that the suit becomes a validly constituted one only when all the 
omitted persons are made parties, and at that time the suit is barred 
by limitation. It has, however, been held in the undermentdoned 
cases^ that a suit by some only of several mortgagees to enforce a 

1. Notes 13 ai)d 4.1 to Order 1 Rule 10 in the Authors’ Commentary on the 

Code of Civil J’roccdure, Second Edition. 

2. (1919) AIR 1919 Bom 135 (136) : 51 Ind Cas 223 ; 43 Bom 575, Sabduralli 

V. Sadasiv Supdc. 

[See alsn (1922) AIR 1922 Pat 651 (652) : 09 Ind Cas 677 : 2 Pat 
175, Sital Prasad Puiij v. Asho Singh.'] 

3. (1922) AIR 1922 Pat 651 (652) : 69 Ind Cas 677 : 2 Pat 175, Sital Prasad 

Ray V. Asha Singh. 

(1910) A I R 1910 Pat 310 (311) : 36 Ind Cas 542 (543) : 1 Pat L Jour 468, 
Pirn)o.r Narain v. Makhulunnissa. 

4. (1933) AIR 1933 Cal 621 (622) : 60 Cal 777 : 146 Ind Cas 259, Govind 

Chandra Chose v. Jainaluddin Mondal. 

(1914) A I R 1914 Nag 31 (31) : 10 Nag L R 72 : 24 Ind Cay 831, Nagorao 
V. Nago. 

(1916) AIK 1916 Pat 411 (413, 414) : 36 Ind Cas 77, Baghda Koer v. 
Ahdul Rahman. 

(1914) AIR 1914 Cal 455 (456) : 41 Cal 727 : 22 Ind Cas 670, SidJieshuri 
Pershnd Narain Singh v. Dharamjii Narain Si7i(jh, 

6. (1929) A I R 1929 Cal 691 (592) : 125 Ind Cas 109, Cirish Ohunder v. Ram 
Satan. 

(1933) AIR 1933 Cal 621 (622) : 60 Cal 777 : 146 Ind Cas 259, Govind 
Chandra Chose v, J amalnddzn Mondal. 

(1910) AIR 1916 Pat 310 (311) : 36 Ind Cas 542 (543) ; 1 Pat L Jour 468, 
CiriOari Narain v. Makhulunnissa. 

6. (1929) AIR 1929 All 941 (942) : 121 Ind Cas 106 : 52 All 134, Baldeo 
Prasad v. Bhola Nath. 

[See also (1^32) A I R 1932 Cal 34 (35, 36) : 134 Ind Cas 1068, 
Haider Ali Khondkar v. Muhammad Shajuddin Kazi* 
[OhiicT — All the necessary parties were added in the case.)] 
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mortgage cannot be considered not to })o a validly constituted suit 
in the sense that no relief can be given to the plaintiffs. It was 
accordingly held that the subsequent addition of the other co-mort- 
gagees as defendants after limitation does not necessitate the dismissal 
of the suit. It is submitted that this view is incorrect. Section 45 
of the Contract Act has not been adverted to and the decision is 
clearly contrary to the principle involved in that Section. 

On the same principle, a mortgagor cannot, in a suit for redemp- 
tion, implead only some of the mortgagees. The suit will not be a 
properly constituted one, and no relief can be given even so far as 
the parties actually on record are concerned, without affecting parties 
not on i-eeord.” The addition of the other mortgagees after the 
expiry of the period of limitation will not prevent the dismissal of 
the whole suit.” 

The absence in a suit to enforce a mortgage of all the persons 
interested in the equity of redemption, does not make the suit not 
a duly constituted one. A decree c(tn be given so far as the interests 
of the parties actually on the record are concerned, ajul such decree 
will not in any way affect tlie interests of the pei'sons wdio have not 
lieen made parties.'^ The addition of such persons after the ])eriod 


7. (1918) A I R 1918 Vat, 154 (155) : 45 I. 0. 050, Dhari Palak v. Timal Sin(jh, 

(1914) A I K 1914 All 100 (110) : 24 Ind Caj; 25, Saerd told in v. Il ira Lai. 

(1927) A I R 1927 All 290 (290) : 100 IikI Gas 108, Karrar Hussain v. Jai 

yard, in Jlai. 

8. (1927) A 1 R 1927 All 290 (290) : 100 Ind Cas 198, Karrar Hussain v. Jai; 

Xarain Jlai, 

9. (1924) A 1 R 1024 All 928 (028) : 84 Iiul Gas 262, Shen Kumar Pandinj v. 

JkihiL Kan dan Dnhr. 

(1924) A I R 1024 All 107 (108) : 74 Tnd Gas 043, Prashadi Hal v. Haiq 
Sintjh. (SnV)scqu-)it mortgagee iiol, added.) 

(1033) A I R 1933 ('al 325 (328) : 00 Gal 87 ; 143 Tnd Gas 315, Vnirsh 
Chandra v, Hrmanqa (Hiandra. (One of the delondants owning the 
oqint>' of re-domption d}'ing and all Ins heirs not being brought on the 
record.) 

(1031) A I K 1931 Pat 104 (104, 107) ; 10 Gat 311 : 132 Ind Gas 100, Mt. 
Walciial annissa Bi'unin v. Mt. i'haialki. (One of the heirs ol Lht; 
mortgagor not impleaded.) 

(1925) A T: R 1925 Pat 59 (01) : 3 Pat 829 : 80 Ind Gas 34, Paranirshwar 
Pandry v. Laj Kishorr, I’rasail y'<i,rayan Sinyh. (Alortgage by 
l:arta of joint Hindu family — Suit on, some. memlH'rs of the family not 
added as dehaidants.) 

(1922) A 1 K 1922 Pat 450 (471) : 00 Ind Gas 945 : 1 !5it 500, llari Prasad 
Sinylia v. lUihn Sinirmdra Mahon Sinha. 

(1921) A J R 1921 Gal 554 (554) : 00 Ind Gas 312, ]far dhandra Hay v. 
M ahn tm d i f ustrn . 

(1922) A 1 R 1022 Pat 051 (051) : 09 Ind Gas 077 : 2 lAit 175, Sital Prasad 
Ray V. A ska Sinyh. (Subsequent mortgage(.‘ not addrd.) 

(1919) A 1 R 1919 Pom 135 (130) : 51 Ind Gas 223 : 43 Pom 575, Sahduralli 
V. Sadashir Supde. (Some heirs of mortgagor fn)t made parties.) 
(1925) A I R 1925 Gal 152 (153) : 82 Ind Gas 038, K he rod ant ay i Dasi v. 

Jlabib Sha.ha. (One hOr of mortgagor not impleaded.) 

(1927) AIK 1927 All 488 (488) : 101 Ind Gas 775, Jwala Prasad v. Shcr 
Sinyh. (Subsequent mortgagee not added.) 

(1923) AIR 1923 Nag 234 (235) : 72 Ind Gas 458, IHrasa v. Onkar, 
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Section 22 of limitation has expired against them will bar the suit as against 

Note 17 them, but will not necessitate the dismissal of the whole suit.^’^ 

Where there are several persons entitled to redeem, each one of 
them is entitled to sue on the whole mortgage. Consequently, the 
failure to implead all such persons is not fatal to the constitution of 
the suit. Relief can be given in such suit so far as the parties 
actually before the Court are concerned. The addition of the 
persons after limitation will not result in the dismissal of the whole 
suit. Where the parties on the record represent in law the absent 
persons interested in the mortgage right or equity of redemption, the 
latter are constructively parties and their nonjoinder does not affect 
the validity of the suit and even if they are added, their addition is 
not the addition of mno parties.^" As to suits relating to mortgages 
by or against the manager of a joint Hindu family, see Note 11 ante, 
and the undermentioned cases. 


.. (1912) 13 Iiid Gas 38 (39) (All), Tiala Prosad v. Pariah Sitnjh. 

(1931) AIR 1931 All 235 (236) : 132 Ind Cas 31, Jfaihat ShoJi v. Pohra 
Taracliand. (Legal representative of deceased defendant — Mortgagor 
not impleaded in time.) 

(1913) 19 Ind Oa.s 614, (614) : 35 All 247, (ianesh Lai v. Char an Shir/h.. 
(1913) 21 Ind Cas 271 (272) : 35 All 484, Ahnn Sinali v. Golca! Sln/jh, 
(Subsequent mortgagee not added.) 

(1925) AIR 1925 AM 174 (174) : 85 Ind Cas 330, Sanwal Dan v. All ^fadhi, 
(1908) 12 Cal \V N 911 (914), Jia&irnddin Jiisieas v. Lehendro Nath 
Pis wan. (Some of the heirs of a deceased subsequent voiidoo of a 
portion of mortgaged })roperty not impleaded in time.) 

(1929) A I R 1929 Cal 188 (189) : 116 Ind Cas 726, Jlasnn Ali v. Gvrndas 
Kapali. (Do.— 36 Cal 075 Followial.) 

(1932) 1932 Mad \V N '6^0 Phasharnnni lUuKjayu v. P'unnayna, (The 

suit is kirred :is against the puisne morlgiigco.) 

(1906) 33 Cal 1079 (1093), Thalur Mani Sinyh v. Dai Ilani Kocri, 

(1913) 20 Ind Cas M (43) : 35 All 441, Sanu'aie Pliu/Jl v. Gaiicshi Lai, 
(I^rortgagor dead- -11 is two sons dividing hypotheca — Suit for entire 
mortgage aTUoutib ag;Lin^t only (me snn. a.nd his share of property — 
Held, suit not bad.) 

(1887) 11 Bom 425 (428), Dhaudin v. Shell' h Ismail. 

(1914) A I K 1914 Nag 79 (80) : 10 Nag f. R 173 ; 26 Ind Cas 720, Narayan 
V. Mahail-r. (Foreclosure suit. — Subsequent mortgagee joined after 
time — Suit o, qua /os/ h im fails even tluaigh he was impleaded on his 
own applie.'i tion.) 

10. (1919) A I R 1919 Bum 135 (137) ; 51 ind Cars 223 : 43 Bom 575, SahduralU 

V. Sadashir Snpde. 

( L906) 33 Cal (>13 (621) : 3 Cal L Juur 576 : 10 (.’al \V N 551, l)}iani Ah 
\ . Pxinj NaJh iUt,m Sa'iu. (Subsequent essiguee of portion of mort- 
gaged property added after limitation.) 

(1915) A I U 1915 Bom 272 (272) : 39 Bom 729 ; 31 Ind Cas 180, Vrrchayid 

V. Kauxia. 

(1921) A 1 R 1921 Bom 152 (154) : 4.5 Bom 1009 : 61 Ind Cas 590, Shim 
Jihai y. SJridiies/ear. (28 Bom 11 Followed.) 

11. (1934) A I R 1934 Oudh 220 (221) : 148 Itid Cas 903, Mn!amr?nad A^l Khan 

V. Ah Mir^a Khan. (One of the heirs of the mortgagor suing for 
redemption.) 

12. See Note 41 .to Order 1 Rule 10 in the Aatliurs’ Civil P I'oeedurc Code, Soco)id 

Edition. 

13. (1912) 15 Ind Cas 126 (129, 131. 135, 136) ; 34 All 549 (F B), IDri Lai v. 

Niin-man Kntiwar. (Manager represents other membor.s.) 

(1912) 15 Ind Cas 138 (139, 140) : 31 All 572 (P B), Madan Lai v. Kishen 
Si 7 i,nh. (Do.) 
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18. Necessary parties, in suits relating to firms. — A firm 
is not an artificial person distinct from the members composing it. 
In this respect it differs from a company incorporated under the 
statute, such a company being a corporation separate in law from its 
share. holders. The word firm ’ is a short collective name for the 
individuals constituting the partnership. The law of procedure, 
however, has provided a convenient mode of instituting suits against 
or on behalf of firms. Order 30 Rule 1 of the Civil Procedure Code 
prescribes that suits by or against firms of two or more persons may 
be brought in the name of the firm. A suit so brought in the name 
of the firm is in the eye of law a suit by or against all the partners 
thereof.^ 

Accordingly where a suit is brought in the name of the firm by 
one of its members as its agent, the fact tliat the other i)artners are 
made co. plaintiffs after limitation will not mean the addition of nev) 
parties." 

In the case of a Mitakshara joint family carrying on liusinoss as 
a firm, tlie managing member or members thereof can sue, in their 
own name, on contracts entered into with them, without inipleading 
the other members,''* 

(1912) 13 Ind Cay 3S (39) (All), fiala Pronhad v. Par tab Sinnh, (Do.) 

[Sre (1913) 18 I. C. 848 (852): 9 Nag L R 1, v. k(LHhiravi, (Do.) 
(1912) 13 Tnd Cas 197 (200) (All), Grndan lad v. Pahn Pum. (Ooiiira.) 
(1912) 11 lud Cay 35 (38) (All), Xaihl f,al v. IjoJa. (Cnntra,)] 

[.SVf;^ a.U() (1886) 10 Bom 592 (591), (da' ind l:dia.ic](anal v. Kahiak, 
[Contra.)] 

Note 18 

1, (1924) A I R 1924 Bom 109 (111) : 85 Ind (las 464, Jlamrratab JirijuLokan 

]. s V . ( / arr i .s It a n h ar . ( u 11a. , J . ) 

(1924) A I R 1924. Bom 155 (156) : 77 lud Cas 1055, M(dil(d Jasro.j v. 
Chand 'oud It indvonal. 

(1885) 7 All 284 (287) : 1885 All W N 40, Prarji Lai v. Ma, irCl. 

(1889) 1889 Bmi He No. 140, Xaubat Pai v. Sto a fiarn . (All partners mu.9,t 
sue in lime — Before Civil Procedure Code of 1908.) 

2, (1916)) A I R .1916 Alad 649 (6,4 9) : 28 iTid Cas 210, M araijya C kvtln v. Sn'anii 

die tip. 

(1893) 17 Bom 413 (416, 417), Kas! nrdiand Jtahirardas v. Saiiarviai 

Shrirani, (Suit iii name of lii-m — Due of the partners suing as 

'fnan aijr r .) 

[See (1929) A 1 R 1929 Rang 310 (311) : 7 Rang 558 ; 120 Ind Cas 
910, Maang Sbioe I Item v. Ma Lien Ma (Lde.] 

[But see (1892) 14 All 524 (527) : 1892 All W N 104, Tnianand-din 
V. Jntadiiar. (Before Civil l?rocedure Cod(! of 1908.) 

(1877) 1 All 453 (454), DuJnrrtiand v. Jirdram (Padore Civil 

Procedure (3ode of 1908.) 

(1887) 9 All 486 (490, 491) : 1887 Ail W N 133, Cobind Prasad v. 
C hand a r Sc I' J i ar . ] 

3, (1911) 9 Ind Cas 739 (740) : 33 All 272 : 38 Ind App 45 (P C), Kidian 

Pardiad v. Liar Narain Singh. (29 All 311 Keveised.) 

(1912) 13 Ind Cas 873 (874) (Lah), Padri Das v. Santa Singh. (9 Irid Cas 
739 (P C) Pollowod.) 

(1912) 17 Ind Cas 193 (195) : 37 Bom 34.0, I.alji Kenscy laidha v. Keshoji 
Punja. 

{1905) 27 All 361 (363) : 2 All L Jour 3 ; 1904 All W N 282, Gopal Das v. 
Badri Nath, 
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Where there is really no firm but it is the case of only a single 
individual trading under the name and style of a firm, a suit with 
the firm name and not the individual as the party, is not properly 
constituted and in case the individual happens to have died before 
the suit, it is a suit by or against a dead man and a nullity.'* 

If the intention to implead the firm is clear, a misdescription in 
the cause title is immaterial.® 

Where a partnership is re-constituted and it files a suit in respect 
of a contract with the old firm, a substitution of the old firm after 
limitation is substitution of a new party. ^ 

In a suit against a dissolved partnership, the date of the institu- 
tion of the suit, for purposes of limitation, is the date of the suit 
and nob the date of the service of summons on individual partners 
subsequent to the suit.' 

A suit by one partner tor a dissolution of partnership or for 
accounts must be laid against all the other partners. If one or more 
of the other partners^ or one or more of the legal representatives of 

(1S99) yn Cal 849 (350) : 3 Cal W N 190, Liitckvianeri Ohelty v. Siva 
I*ro/>asa If othdiar. 

(18S2) 1882 Puu Re No. 58, Sadulla Khan v. l.ihana 

[See alHo (1910) 5 Ind Cas 707 (708) ; 32 All 183, Durua Paraliad v. 
Danindar Das, (.Joint firm — One member suin':;; — 

Others not necessary parties.) 

(1903) 27 Bom 157 (161): 4 Bom L R 968, Yadilal halluhhai v. Shah 
Kh usiiat Dal/palrarn.] 

[But see (18B3) 7 Bom 217 (220) : 7 Ind Jur 428, Kalidas KeraUkts v. 

Nathu Bhagimn, (Case prior to 9 I 0 739 : 33 All 272 (P 0).> 
(1906) 1906 Pun L R No. 118 (pp. 390, 392) : 1906 Puu Re No, 69, 
llatian Chand v. Iia}}i Par shad. (Do.) 

(1895) 18 Mad 33 (36, 37) : 4 INIad L Jour 283, Alafjnppa Chetty v. 
yelliati (diePy. (Do,)] 

4. (1924) A I H 1924 Bom 109 (111) : 85 Ind Cas 464, Pampratab Drijmohan 

Das V. (Jarnshankar, (Mulbi, J.) 

[Sec (1928) AIR 1928 Nag 319 (320, 321) : 109 Ind Cas 785, Deo Lai 
V. Talar aril, Jlamsnkli.] 

5. (1924) A I K 1924 Bom 155 (150) : 77 Ind Cas 1055, Motilal Jasraj v. 

Glubudinal I find a-i)ial. (Cause title mentioning name of manager and 
owner of firm.) 

[See (1928) AIR 1928 Nag 319 (320) : 109 Ind Cas 785, Denial v. 
Talar am Rams'akh. (This was a case of a sole proprietor trad- 
ing in style of a firm — It is not clear how it was taken to he a 
firm by the Court.)] 

6. (1924) A I R 1924 Sind 47 (48) : 76 Ind Cas 119; 17 Sind L R 263, Maaghu-^ 

mat Jcl hanand v. Aralmal Salranidas. (A I R 1922 Sind 13 affirmed 
in appeal.) 

(1922) A I K 1922 Sind 13 (14) : 15 Sind L R 152 : 05 Ind Cas 26, Maiighoo^ 
mal J cthanand v. Aratmed. Satramdas. 

7. (1928) AIR 1928 Sind 57 (60) : 105 Ind Cas 854 : 23 Sind L R 54, Deiarani 

liaiamal v. V ishindas Taraehand. 

See also O. 30 R. 3 proviso of the Civil Procedure Code. 

8. (1933) AIR 1933 Sind 121 (122) : 143 Ind Cas 900, Pahloomal v, Parama- 

71 and, 

(1887) 14 Cal 791 (794), Pa^ndoyal v. J tinmen jny Cootidoo. 

[Sec also (1918) AIR 1918 Cal 294 (299) : 43 Ind Cas 893, Kali Das 
Chaudhuri v, Danpadi Sutidarcc Dassec. 

886) 1886 Pun Re No. 8, Dallti liani v, Nibahu Mal.']} 
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a deceased partner^ are not made parties to the suit within time, the 
whole suit must fail. A contrary view has, however, been expressed 
in the undermentioned case.^^^ 

19, Necessary parties in suits relating to firms— Disclosure 
of partners* names.— It has been seen in Note IB that a firm can 
sue or be sued in the name of the firm without the partners being 
named or mentioned in the jdaint. But under Order 30 Rule 2, 
Civil Procedure Code, where there is an application for the disclosure 
of the partners and the declaration is made, the partners so declared 
are deemed to be parties to the suit from the date of suit.^ if a 
partner’s name is omitted from such a declaration the Coiirt may 
allow a fresh declaration to be made. But it at the time of the fresh 
declaration the period of limitation has elapsed, the partner will be 
deemed to be a newly added party within the meaning of this Section.* 

20. Necessary parties in pre-emption suits. — All the vendees 
are necessary parties to a suit for lU’e-emption in the sense that in 
their absence no relief could be given to the plaintiff unless judgment 
was given against them also. If therefore any one of them is not 
impleaded in time, the whole suit should fail,^ unless from the 
evidence in the case and the nature of the transaction it is possible 
to give relief against the party impleaded," as for example wdiere the 

y. (1914) A I. K 1914 Pill 132 (132) : 19 Ind (las 9C3, Avibiha Char an Guha v. 

Tar mi Char an Chan (hi. (Some of the legal representatives alone 
cannot fully represent the deceased partnei’s interests. Ignorance of a 
legal representative immaterial.) 

(1917) A I R 1917 IMad 197 (198) : 33 Ind Pas 504, Bara Chetty v. Kunhi 
Tath umvia, (Heirs of deceased partner as plaintiffs.) 

(1907) 7 Cal L .lour 2GG (267). Brinath Tal v. liari Cham PaL 
10. (1937) A 1 K 1937 All 502 (503, 501) : 170 Ind Cas 743, ML Ja)Mia K tiinear 
V. K'unj Bchari La’. (Necessai\y partner could be impleaded as 
J'nnna defendant iiftci' claim against him was barred — limitation 
against contesting partners not affected.) 

Note 19 

1. (1935) A I R 1935 Sind 225 (227) : 159 Ind Gas 933, Jla'injisnn v. J ecu: an 

'mall Bros. 

2. (1934) A 1 R 1934 Cal 253 (255) : GO Cal 1217 ; 149 Ind Gas 22, Bhairobux 

Mantjila’. v. Bco Karan. 

Note 20 

1. (1921) A I K 1921 Oiidh 252 (254) : 24 Oudh Gas 320 : G3 Ind Gas 558, Jai 

J ai Ham v. Barshan Jjal. 

(1924) A 1 R 1924 Lab 230 (231) : 73 Ind Gas 3G4, Kaiii Mi Khan v. Md. 
A fza’ Kham. (Minority of phiintiff and carelessness of liis next friend 
no excuse.) 

(1919) AIR 1919 Lab 25 (26) : 52 Ind (3as 587 : 1919 Pun Re No. 8G, Mt, 
Hussain I rib I v. Hakrm, 

(1925) A I H 1925 I.ab 343 (344) : 88 Ind Ciis 555, Jairaln Das v. Copal Lai, 
(1911) 11 Ind Gas 938 (939) (All), Mam raj v. Jlirday Bam. 

(1882) 4 All 145 (147) : 1881 All W N 153 : G Ind Jur 48G, II alnh-uUlah v, 
A ch ai bar 1‘an d c y , 

(1889) 1889 Pun Re No. 149, Bam. Ohand v. Liana. (If one of them is dead, 
all his legal representatives must be impleaded.) 

2. (1925) AIR 1925 Oudh 369 (370) : 87 Ind Gas 17, Ham Pher v. Ajudhia 

Singh. 

Sc(^ also Section 45, Transfer of Property Act. 
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share and the price paid by each vendee is separately specified in the 
sale deed.^ 

As to an application for pre-emption under Section 26-F and 
Section 188 of the Bengal Tenancy Act 1885, by some only of the 
co-sharers entitled to pre-empt, without impleading all the co- 
sharers as parties, see the undermentioned cases. 

21. Necessary parties in suits by or against clubs and 
corporations. — A suit by or against a club not being a body 
incorporaterl under law must be laid by or against all its niPinhers 
and not its Secretary or Managing Board unless the latter have 
become personally entitled or liable.^ In an old case of the Punjab 
Chief Court" where an unregistered body was sued by its manager, 
the Court held that as the intention was to implead the whole body 
of members as defendant, all the members were comprised in the 
designation of the institution and that the addition of the names of 
the members after time was not the addition of new parties. This 
view was followed recently by the Lahore High Court.’’* It is 
submitted that this view of the law cannot be supported except on a 
straining of the rule of “misdescription” of parties. 

As regards corporations, see Note 10 and also Note 18 above. 

22. Necessary parties in suits between landlord and tenant. 

— As to who are and who are not necessary parties in suits for rent, 
see the Authors’ Civil Procedure Code, Order 1 Pule 10, Note 20. 

In a suit for ejectment of a sub-tenaiit’s sub-tenant, if tlie former 
is not impleaded in time the wliole suit should fail.* The reason is 
that without the first sub-tenant, there is no cause of action against 
his sub-tinant. The cause of action is only against the first sub- 
tenant and if he is made a party after limitation, the suit is barred 
against him. 

lender the Tenancy Acts of some provinces, anything which a 
landlord is required or authorised to do must be done Ijy tlie whole 
Ijody of tlio landlords or by an agent acting duly on their behalf. 
Some of them alone cannot maintain an ai)plieatioii or a suit in 
■respect of such acts.“ 

3. (1909) 1 Ind Gas 91 (92) (Lah), Urij Lai v. Mas'san. 

(193.3) A I K 1933 Cal (336 ((336) : 60 Cal 7S7 : 115 Ind Cas 830, Lajan llayita 
Jjafia V. A! ulchandra Seal. 

(1933) AIK 1933 Cal 460 (461) : 145 Ind Cas 121, Barlalnlla Pramamk v. 
AsJiutnsli <i }ios(.\ 

Note 21 

1. (1898) 20 All 497 (498) : 1898 All \V N 138, The N. 11'. P. Club v.SnchtUah. 

[.Sec. (1899) 21 All 84f. (347): 1899 All \V N 123, (VftnrsJia Suifih v. 
Miiixli J''eri'st (.'niiipmtti.] 

2. (1896) 1890 I’uii Ke No. 29, Moti v. Sped Ahviad Shafi. 

3. (1924) AIR 1924 Luh 495 (497) : 6 Lab 109 : 8:3 Inrl Cas ISO, Goka! Chand 

V. Sanwal Das. 

Note 22 

1. (1915) 30 Ind Cas 795 (79C) (U P B R), Fakhrunissa THU v. hndad AH. 

2. (1921) AIR 1921 Nag 12 (14) ; 63 Ind Cas 352, Deokaran v. Naihu. 

(C. P. 'I'enancy Act.) 
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23. Joint promisors and promisees and owners of joint 
right of action. — The general rule of law is that if several persons 
have a joint right of action all must join in suing. If any of them 
will not come in as plaintiff, he must be added as defendant.^ For 
a detailed discussion of the subject of necessary parties to a suit in 
respect of property owned by several persons jointly, see Note 18 to 
■Order 1 Rule 10 in the Authors’ Civil Procedure Code and also the 
undermentioned cases. If a suit is brought to recover a debt due to 
joint promisees, all of them must, as has been seen in Note 17 ante, 
be impleaded and the suit must be for the entire debt. If one or 
more of such persons are impleaded after limitation the whole suit 
must fail." 


(1911) 11 Iiid Cas 397 (398) (Cal), Kirlihash Da.s v. Chandra Datta. 

(“Common manager” under the Bengal 1’enaucy Act represents 
co-owners.) 

also (1903) 8 Cal W N 914 (91G), Sd)o Sirndari Chose v. Jlaj 
Mohan Cuhno. (Bengal Tenancy Act — Common manager can 
sue on behalf of all co-owners for possession of land.) 

(1881) 7 Cal 751 (759), Copal v. Macnaijhfcii, (Bengal Tenancy Act — 
Suit for enhanced rent.) 

(1878) 3 Cal 26 (28) : 2 Ind Jur 213, Bondonalh Bag v. CirCli 
Gh under Boij. (Do. - Per Prinsep, J. ; Markhy, 3., dissenting.) 
(1916) A 1 K 1916 Pat 251 (251) : 36 Ind Cas 197 : 1 Pat L Jour 154, 
Mnhamuiad Sadu/ v. Khcdayi LaL (Queevi — Whether manager 
of IMitakshara joint family can sue alone under Bengal 'J'enancy 
Act for possession against trespasser.) 

(1897) 21 Bom 154 (.158, 159), .BaJakrishn/i Sakharavi v. Moro 
Krishna. (One co^sharor alone cajinot sue for enhanced rent 
and pos.session, tliough he may be manager with consent of 
other co-sha,rers.) 

(1921) A I H 1921 (’al 591 (592, 593) : 61 Ind Cas 549, Sati Prosad 
Cn.r I a v. Sana! on l.>hara.~\ 

Note 23 

1. (1922) A I .R 1922 :\fad 317 {818) : 70 Ind Cas 645, Tlnna SJianniugha 

Mnoj)anar \ . Subhatjua M ooganar . (Jt)int trustees — Suit to recover 
properties of temple.) 

(1923) A I K 1923 Mad 337 (337) : 72 Ind Cas 03, Mohana ^hdli MudKiar v. 
A nnaivalai M ndaliar. (Joint executors as plaintills.) 

(1923) A 1 K 1923 Pat 590 (592) : 74 Ind Cas 758 ; 2 Pat 925, Shiuivi Su7idrr 
Bah. V. Ja.iffi.r )iath . (Suit to set aside alienation of j<.»int family property 
- ()]ie member cannot sue for setting a.side the sale of his share.) 

[See also (1921) A I K 1921 Alad 124 (124) : 62 Ind Cas 360, Sainu 
naiha Pilleoi v. Paja.gogehla M ■udalia.r . (Joint trustee.) 

(1921) A I K 1921 IMad 528 (529) : 63 Ind Cas 104, Sreereenga Thanyii 
V. V a 'lth iHtuia M udal ia.r. (Co-exceutors of a will.)] 

[See (.1885) 7 All 313 (315, 317) : 1885 All W N 34 : 9 Ind Jur 314 
(F B), K and h%ya Lai v. Chemdar ."I 
[See however (1905) 1905 Pun L K No. 76 (p. 298) : 1905 Pun 
Re No. 57 : 1905 Pun W R 42 (4^^ B), l.eddrn Bam v. Kanshi 
Ileun. (One eo-promisee can sue without impleading others in 
time even as defendants.)] 

la. (1897) 1897 All W N 36 (36), Pehari Lai v. Cirdhari Lai. 

(1881) 7 Cal 284 (287), (djlioi/ Churn Ninidi v. Kritarthovioue Pnssec. 
(Suit for possession of land held h}' numerous persons — Only one of 
them made defendant in time — Suit dismissed against rest.) 

(1894) 18 Born 505 (506), Krishnajl Malji v. Vithn. 

2. (1927) AIR 1927 iMad 84 (85) : 98 Ind Cas 549, Siliiro.im7tfku v. Phiham- 

viad Saiml, (Even where the debt has been divided as between tho 
joint promisees.) 


Seotion 22 
Note 23 
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Section 22 In the case of joint promisors their liability is, under Section 43 

Notes of the Contract Act, ioini and several and any one or more of such 

23 24 promisors may be comx)elled to perform the whole of the promise. 

Any one of them may therefore be sued for the whole debt at the 
ox)tion of the promisee/* 

Note 24 24. Torts. — Where several ijersons are entitled to sue in res- 

pect of a wron^, indefjendent of contract, done to them jointly, it is 
not necessary for all of them to join as plaintiffs. Any one of them 
is entitled to sue separately in so far as ho is damnified by the 
allege^d tort.^ 

(1921) A I H 1921 -Uad 528 (529) : GS Ind Ca?i 104, Sreerang(Uhatini v. 
VaWi ilitiga M udaf iar , (Co-executor of a will added as part}’ defen- 
dant after limitation — Whole suit fails.) 

(1932) A I K 1932 Mad 583 (5SS) ; 137 Ind Cas 274, Sohlianadri Afqm JUio 
V, Pnrthasaraf hi Appa Jiao, (ToJt arisins,^ out of contract — One of 
the promisees not impleaded in time.) 

(1910) A 1 R 1916 Fat 411 (414) : 3G Ind Gas 77, Bhagcla Kner v. Abdul 
llahman. 

(1925) A I R 1925 Sind 181 (182) : 17 Sind L R 324 : 79 Ind Cas 914, 
IJallrram Shv waram. v. hudhurani Pavuianand . (One partner suing 
for his share of money from dealer — Other partner joined after limi- 
tation — Claims being joint, whole suit to fail.) 

(1881) 6 Cal 815 (824) : 8 Cal L R 457, Ilaniaehuk v. Raoilal Konndon. 

(1902) 25 Mad 26 (35), Akinsa JJihi v. Abdul Kadrr Saheb. (The legal 
representatives of a deceased obligee are joint claimants.) 

(1938) A I R 1938 Oudh 61 (62) : 172 Ind Cas 542, J.iani Singh v. Iladha 
Krishna. (Joint promisees- — Suit by one — Other promisee joined after 
period of limitation — Suit is time-barred.) 

[See also (1899) 26 Cal 409 (412) : 3 Cal W N 271 (F B), Pgari 
Mohuu Pose V. Kvdarnath A'o//.] 

[See (1920) A I K 1920 Pat 464 (468) : 5 Pat L Jour 151 : 55 Ind Cas 
S41, Tiananiali Satpathi v. Talua Itmnhari. (Joint heirs of 
mortgagee.) 

(1883) 7 Bom 217 (220) : 7 lud Jur 428, Kalidas I\ cealdas v , Nathu 
Phagairan . 

(1893) 3 Afad L Jour 48 (48. 49) (Jour). (Critical Note on (1892) 11 All 
524. Imamicdd-ia v. Jjiladhar .) 

(1906) 1906 Pun Re No 79 : 1906 Pun W K No. 124, Molan Mai v. 
TCripa J/rzC] 

[See however (1932) A I R 1932 Lah 652 (653) : 143 liid Cas 190 : 
Khairatti Shah v. Diwati Singh. (Only one of the legal 
representatives of a deceased creditor suing for whole amount — 
Other legal repmsentatives impleaded after time as plaintiUs 
— Held suit not md.)] 

3. (1898) 21 Alad 256 (257), Narayana Clietty v. Ijakshijiana Chethj. (Any 
one partner of a firm may be sued.) 

(1905) 1905 Pun L R No. 116 (p. 439) : 1905 Pun Re No. 81; 1905 Pun W R 
100, Jairahir v. N, Han Singh. (Suit against one co-promisor not 
bad because otliers impleaded after time.) 

Note 24 

1. (1912) 14 Ind Oils 478 (-179) (Gal), Falik Chandra liai v. Atlast IHU. 

(1898) 25 Cal 285 (269), fJagdeo Singh v. Padaratk Ahir. 

(1904) 2 Cal Tj Jour 496 (498), Ham Ooyal Dcy v. Hagha Nath CHiosal, 
(Even where the tort is damage done to laud owned jointly.) 

(1907) 6 Cal L Jour 383 (388, 392). Harihar Per shad v. Bholi Par shad. 

(Similarly, any one of joint tort-feasors may be sued without the 
others being impleaded.) 

(1897) 2 Cal W N 80 (80), H ri.sike.s Singha v. Sadhu Cjiaran Lahar. (Suit 
for damages for cutting down trees by tenaiit.) 
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24a, Necessary parties in suit for specific performance of 
contract to sell. — A agrees to sell certain property to X and there- 
after sella the property to B w" ho has notice of the agreement in 
favour of X, X sues A for specific performance of the contract 
within three years of the breach of contract. On objection by /I, 
B is also impleaded, but more than three years after the breach of 
the contract. Is the suit barred? It has been held by the High 
Court of Madras that it is not barred.^ Their Lordships observed as 
follows : — 

** It is not necessary for us to decide whether he is a neces- 
sary party or merely a proper party, for, even on the supposi- 
tion that he is a necessary party, we do not see how it can be 
said that the suit is barred against him unless he is able to 
show that it has been instituted against him more tlian three 
years after the refusal on his part to join in the conveyance 
in performance of the contract. He is not the person who is 
primarily the party to perform the contract. He is joined under 
the provisions of Section 27, Si)ecific Belief Act, in order that 
the plaintiff may have full reliefs and may not be driven to a 
separate suit against him.” 

25. Objection to non-joinder of parties. — It has been seen 
already that whore a necessary party is added after the expiry of 
the period of limitation, the whole suit will have to 1)0 dismissed. 

Order 1 Bulo 13 of the Code of Civil Procedure runs as 
follows : — 

“ All objections on the ground of nonjoinder or misjoinder 
of parties shall be taken at the earliest possible opportunity 
and, in all cases where issues are settled, at or before such 
settlement, unless the ground of objection lias subsequently 
arisen, and any such objection not so taken shall be deemed to 
have been waived.” 

Where the nonjoinder is of persons who are proper but not 
necessary parties, the objection, if raised at a late stage will, under 
the above Buie, be disregarded and n^'ief will be given so far as the 


Section 22 
Notes 
24a— 25 


Note 24a 


Note 23 


[See (1908) 85 Cal 495 (509) ; 12 Cal W N 490, A. S. Jiarroir v. Jlevi 
Chandra hah in. (Suit for libel ’ — IMore than one plaintifl — 
All but one &truck off — No question of limitation regards 
the one.) 

(1898) 21 Mad 373 (380,381) : 8 MadL Jonrl39, Mahabnla Bhotta v. 
Kunhanna Bhatta. 

(1868) 9 Suth W R 279 (281), Gopec Kinhcn Cossahi v. W. 11. 
Bylajtd.'] 

[See also (1928) AIR 1928 IVIad 1215 (1219) : 114 Ind Cas 636, 
Subramaniya Iyer v. United India Life Insiirace Co. Ld.<, 
Madras.] 

Note 24a 

1. (1920) A I B 1920 Mad 96 (96) : 55 Iiid Cas 633, Kesavalu v. Rajaram. 
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parties on the record are concerned.^ 

Does this Buie apply to nonjoinder of necessary parties? Iw 
other words, does this Eule apply to cases where the constitution of 
the suit is itself invalid in the absence of parties and no relief could 
be given even so far as the parties actually before the Court are con- 
cerned? There is a conflict of opinion on the point. In Dursan 
Singh v. Durbejotj Singh the learned Judges of the Calcutta High. 
Court observed as follows : — 

“ This provision does not entitle the plaintifi to a measure of 
relief larger than the right he really possesses. For instance, 
if /I sues for recovery of possession upon the allegation that he 
is the exclusive ovmer of the property, but it is established by 
the evidence that he is entitled to only half a share and that the 
other half belongs to a co. owner B, who is not a party to the 
suit, the mere omission of the defendant to take the objection 
that B (jught to have been joined as a party defendant, would 
not entitle the i)laintitl‘ to obtain a decree for the whole . . 
There is a well marked distinction between non- 
joinder of necessary or incli spensahle parties, and nonjoinder of 
proper but not indispensable parties ; and where, as hero, the 
I)arties omitted are necessary only for the purpose of protecting 
the defendant from further litigation, the Court may, in its 
discretion, disregard the objection, if not raised at the proper 
stage.” 

In the case of nonjoinder of indispensable parties, the result 
according to the above decision would bo otherwise. The failure to 
object to the nonjoinder at the proper stage would not moan that 
the plaintiff would be entitled to a decree. The suit would neverthe- 
less have to be dismissed as the constitution of the suit, in the 
absence of the necessary parties, would be such that no relief could 
be given even so far as tlie parties actually on the record are 
concerned. In lleiniger v. Drozf Mr. Justice Batty observed that 
Section 34 of the Code of Civil Procedure of 1882 corresponding to 
the present Order 1 Buie 13 referred to objections to want of particjs 
or nonjoinder or misjoinder, and not to objections on the ground of 
a cause of action or the right of suit in the plaintiff which might not 
be disclosed until the case had been proceeded with and evidence 
had been taken. In Mata ])in v. Kazziyn Hussain,'^ where in a 


Note 25 

1. (190d) 2G AU 52S (535) : 1901 All W N 119, PaU>shri Pariah Narain Singh 

V. liiidrn Narain Sinii’i. (Trespass — Suit by ouo co-ownnr against 
trespasser — Nonjoinder of others does not affect constitution of suit — 
'Failure to object as to nonjoinder will amount to waiver. Affirmed 
in C Ind Cas 981 (P C).) 

[,Sc(! also (1908) 80 All 538 (540) 5 All L Jour 554 : 1908 All W N 

246: 4 Mad L Tim 447, Ilasarimal v. lihawani Ham. (26 All 
528, Relied on.)] 

2. (1909) 1 Ind Cas 530 (631, 53.3) (Cal). 

3. (1901) 25 Bom 433 (467) ; 3 Bom L R 1. 

4. (1891) 13 All 432 (465) (F B). 
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mortgage suit certain parties held to be indispensable under 
Section 85 of the Transfer of Property Act corresponding to Order 34 
Rule 1 of the Civil Procedure Code, k&d not been made parties, and 
no objection had been taken to the nonjoinder, Sir John Edge, 
Chief Justice, observed: “Notwithstanding Section 34 of that Code, 
(now Order 1 Rule 13) I am of opinion that we must act upon the 
imperative words of Section 85 of Act IV of 1882.” The principle 
of the decision will, it is submitted, even now become applicable in 
the case of nonjoinder of parties without whose presence no effective 
decree can be passed at all even so far as the parties actually on the 
record are concerned. 

In Kasinanna Goundan v. Thhnma NaichmJ* the High Court of 
Madras seems to have taken a different view, namely that even 
where the case is one of nonjoinder of indispensable parties the 
failure to object on the part of the defendant will enable a decree 
to be passed in favour of the plaintiff. The reasoning of the decision 
is not clear, and cannot be accepted as correct. See also the under- 
mentioned case.^‘ 

26. “When he was so made a party.*' — When a person is 
added as a party on an application made for the purpose, the addition 
must be deemed to take effect from the date of the presentation of 
the ai^^dication} It is so even when the final order impleading him 
is made only on revision or appeal."^ The rule in Order 1 Rule 10 (5) 


Section 22. 
Notes 
25—26. 


Note 26 


5. (1916) A I R .1918 iAFad 535 (536, 537) : 41 Ind Gas 527, 

0. (1891)] 5 Bom 297 (298, 299): 1890 Bom P J 300, Timapa 

Jfeijadc V. Ajjihal Narashinr iirfiadr. (A suit is uot time-barred 
because tho proper parties were uot joined in time to prevent the claim 
being barred, if the oV)jection for the want of parties was not taken at 
any stage of the proceedings and no issue was raised for that purpose.) 

Note 26 

1. (1927) AIR 1927 Mad 468 (469) : 100 Ind Gas 680 : 50 ]\Iad -372, SoiUk 

India Indusirials Ltd. v. Narasunha Jiao. 

(1930) AIR 19:30 Sind 259 (260) : 128 Ind Gas 675 : 32 Cri h Jour 171 ; 2& 
Sind L R 107, Uassanand. v. Nandi Ratn. 

(1927) AIR 1927 Nag 95 (96) ; 9S Ind Gas 658, Shakurkhan v. ShrAkh 
J'ludhan. 

(1937) AIK 19:37 Rang 175 (177) ; 171 Ind Gas 876, Mohomed Sultan v. 
Abdul liaUvian. (Written statement asking for addition of parties 
was treated as [in application and the parties added were taken to have 
been made parties on the date of the written statement.) 

[iSee (1893) 3 Mad L Jour 53 (53) (Jour). (Gritical Note on 17 Bom 29, 
liamkrishna v. Hamahai.) 

(1926) AIR 1926 Mad 487 (488) : 93 Ind Gas 625, Malappa v. N. G. 
Kare Gnwd. (When no new party is added, an amendment 
will date back to the suit.) 

(1910) 5 Ind Gas 931 (931) : 33 Mad 115, Suhharapa v. Vathniafha.] 
[But see (1866) 6 Suth W R 172 (172), Kali Kiskore Ghaterjec v. 
Lukhec Dcb'ia CAioicdharam. (Addition was deemed to take 
e/Tect from date of suit.) 

(1870) 14 Suth W R 377 (377), ICshati GJmndcr Lancrjce v. Kristo 
Gutty Naij. (Do.)] 

2. (1927) AIR 1927 Mad 468 (469): 50 Mad 372: 100 Ind Gas GSO, South India 

Industrials Ltd. v. N arasiviha Rao. 

(1893) 17 Bom 29 (32), Ramkrishna Moreshivar v. EamabaL (Appeal.) 
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Note 27 


that the proceedings against a newly added defendant should bo 
deemed to have begun on the service of summons on him is subject 
to Section 22 of the Limitation Act as the said Buie itself provides.^ 
A different view has been held in some cases.* It has been held that 
as regards a newly added party, limitation ceases to run only when 
he is made a party and not on the date of the application to implead 
him, the reason being that the language of sub-section 2 which says 
“when he was so made a party'' is clear on the point. But it is 
submitted that these words are not irreconcilable with the principle 
that when an application is made to Court for a particular order, the 
order when made is to be deemed to have been made on the date on 
which the jurisdiction of the Court is rightly invoked. For, other- 
wise, the party will have to be held responsible for the delay caused 
by the time necessarily to be taken by the Court before passing an 
order, especially where the final order happens to be made by a 
Court of final apj^eal or revision long after the date of the application. 

27. Sub-section 2. — In the corresponding Section of the old Acts, 
there were two provisions to the effect that where a party died and 
the suit was continued by or against his legal represcniatives, the 
suit must be deemed to have been instituted by or against such legal 
representatives when it was instituted by the deceased plaintiff or 
against the deceased defendant as the case may be. There was a 
difference of opinion as to whether the substitution of a person in 
whom the interests of a party devolve or to whom they are assigned 
pendente lite, is the addition or substitution of a netv party within 
the meaning of the Section.^ The present sub-section now makes it 

3. (1927) AIR 1927 Mad 408 (408) : 50 Mad 372 : 100 Ind Gas 080, South 

India I^idiisfriais LtcL v. Na7'asLVtlia lia'u 

(1911) 12 Ind Gas 580 (587) (Bom), Mahomed Bhai v. Ismail Haji Ilalini- 

bhai. 

4. (1925) AIR 1925 Mad 487 (488) ; 80 Itid Gas 187, Animaya Pillai v. Nara- 

yana O heft if. (The quosbion whether the date is the date of ‘order’ 
impleading him or the date the applicant is actually planed on record 
or the date on which he is served, left open. Dissented in A I R 1927 
Mad 408.) 

'(1896) 1890 Bom P J 553, Cianesh v. Kamalahai, 

(1896) 20 Bom 707 (774, 770), Rampartab Samrathrai v. Fonlibai. 

(1885) 9 Bom 1 (9), Fisher v. Pearse, 

f 1866) 6 Suth W R 298 (299), Raj Kishori Dassi v. Thiddun Chimder 
Sha IV. 

[See also (1918) AIR 1918 Mad 1122 (1123) : 3S Iiid Gis 169 
Paramasiran Pillai v. Aristotle Gha^iOna.'] 

Note 27 

1, (1910) 5 Ind (’as 115 (116) (Gal), Mohamed Mehdibasan Khan v. Phul 
Kuar Mahton. (Yes.) 

(1898) 25 Gal 409 (412), Barak Ghand v. Deo Nath Sahay. (Yoa.) 

(1907) 34 Cal 612 (610-018) : 5 Cal L Jour 486 : 11 Cal \v N 521 : 2 Mad 
L Tim 312 (P B), Abdul Rahman v. Amir Ali. (Yes.) 

(1909) 36 Cal 075 (085) : 1 Ind Gas 626, Mathewson v. Ram Kanai Sin'jh 
Deb. (Yes.) 

(1881) 1881 Bom P J 304, Narayana Rao v. Rajya, (Doubted.) 

<1901) 23 AU 331 (335, 338) : 1901 All \V N 91, Chinini Lai v. Abdul Ali 
Khan. (No.) 
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clear that it is not.^ 

A transferee pendente lite who acquires an interest in the subject- 
matter of suit in conflict with the rights of the plaintiff cannot plead 
limitation on the ground that the suit should be deemed to have been 
instituted against him only on the date he was impleaded.^ 

This sub-section is not, however, intended to interfere with the 
discretion of the Court in rejecting an application for addition or 
substitution of assignees on the ground of laches^ 

See also Notes 28 and 29 below. 

28. “Assignment or devolution.” — An assignment or devolu- 
tion must, in order to fall under sub-section 2, be “during the 
pendency of a suit.’' An assignee from a successful claimant under 

0. 21 R. 58, Civil Procedure Code, who takes the transfer after the 
claim is allowed and attachmont raised and before a suit by the 
defeated decree- holder is laid under O. 21 R. 63, is an assignee 
during the pendency of the suit, as the claim suit is doomed to bo a 
continuation of the claim petition for the doctrine of Us 2)cndens} 

An assignment must also be from a person who is already a party 
to the suit. In a suit for the recovery of property, the third defendant 
was impleaded originally in the plaint under the impression that he 
was the owner of one of the items of the property. Subsequently it 
was however found that the third defendant had transferred his 
interests therein to another person even before the suit. An applica- 
tion was made to impload that other person as the fourth defendant. 
During the pendency of that application the said item of proi)erty 
was again transferred to a third person. A further application was 

(1908) 12 Cal W N 8 (11), Mohiint Padvia^ a^’' llamanuja Das v. Luhni 
Rani. (No. — Executors of an (.‘state which was represented by a 
limited owner, impleaded pending suit against the latter.) 

(1880) 5 Gill 720 (724) : 6 Cal L R 62, Suput Sinph v. Inirit Tewari. (No.) 
(1908) 1908 Pun L H No. 3 (p. 7) : 1907 Pun Re No. 3 : 1906 Pun W R 163 
(Vol, 1), r'atteh Miihainmad v. Saul Ahmad. (No.) 

(18C9) 12 Suth W R 122 (123), ]V'ilson v. The G ovef‘7Lmcnt. (No.) 

(1872) 18 Suth W R 438 (438), TroijhickJionath Banerjee v. Britidalmn 
Ch under Sirkar, (No.) 

(1916) AIR 1916 Mad 1029 (1033, 1034) : 40 Mad 722 : 29 Ind Gas 634, 
Arunachala Anibalan v. R. G. Orr. (Decision under the Act of 1877 
—No.) 

[See also (1916) A I R 1916 P G 202 (206) : 43 Ind App 118 : 35 Ind Gas 
323 (P G), Meyappa Ohetty v. Supramani\fan Cfieiti/. (No.’ — 
Case under S.22 of the Straits Settlement Limitation Ordinance 
VI of 1893, corresponding to S. 22 of the old Act uf 1877,)] 

2. See (1909) 1 Ind Gas 62G (629, 630, 638) : 36 Gal 675, Matliewson v. Ram 

Kanai Singh. 

3. (1930) AIR 1930 All 597 (599) : 133 Ind Gas 23, ZaJmral Gasan v. Badri 

Narain, (Wakf of property by mortgagor after final decree.) 

[See (1930) AIR 1930 Oudh 51 (52) : 119 Ind Gas 366, Harnarain 
Das V. Oajraj Singh.1 

4. See (1925) A I R 1925 Lah 574 (575) : 94 Iiid Gas 926, Allah Jawaya v. 

Lajpat Rai. (Assignment disputed and long delay in application.) 

Note 28 

1. (1915) AIR 1915 Mad 495 (498, 500) : 25 Ind Gas 11 ; 38 Mad 535, KrisJr 

nappa Chcitij v. A}}d'ul Khader Sahib. (35 Cal 202 (P C) Followed.) 

Lim. 53 
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Note 29 


made to implead the last person as the fifth defendant. By that time 
the period of limitation had expired. The last assignment was held 
not to be from a party to the suit but only from a person who was 
only sought to be made a party.^ 

29, Transposition of parties. — Sub-section 2 says inter alia 
that nothing in sub>section 1 shall apply where a plaintiff is made a 
defendant or vice i^ersa. These5 words are plain and are not subject to 
any conditions. In some cases, however, a restriction has been sought 
to be imposed on the language of the Section. It has thus been held 
that the rule in regard to transposition can be availed of only in cases 
where the plaintiff' and the defendant to be transposed have a joint 
cause of action,^ that is to say, where the claim is identically the 
same whether preferred by the plaintiff or the defendant.^ Looking, 
however, at the plain language of the Section, the rule that the 
transposition of a person from the rank of a defendant to that of the 
plaintiff or vice versa stands as an absolute rule and not subject to 
any qualifications,^ and no question of limitation arises in a case of 
transposition.^ As regards the party so transposed, the date of the 

2. (1925) A I R 1925 Mad 487 (488) : 86 Ind Cas 187, Aimnaya FiUai v. 
Narayana Cheiiy* 

Note 29 

1. (1935) A I R 1935 Mad 240 (243) : 156 lud Gas 455, Perialcarnyyan Cheity 

V ^ Mdttaiya Mudali. 

[See (1932) AIK 1932 Pat 304 (305) : 139 Ind Gas 535, Uavihcas 
Tewari v. Akhauri Raj MokayiA 

2. (1935) A I R 1935 Mad 95 (96) : 154 Ind Gas 747, Koinan Nair v. Monla- 

chcri Nair. (Suit by assignee of rent-- Assignor originally made a 
defendant and subsequently transposed after limitation.) 

3. (1915) AIR 1915 Gal 759 (759) : 30 Ind Gas 34, Ihoarha Nath v. 

M on ni oth an To / ledar . 

(1933) A I R 1933 Pat 239 (241) : 149 Ind Gas 760, Dcvji Goa v. Tricumji 
Jirandaa. 

(1909) 4 Ind Gas 249 (251) : 34 Bom 91, Narsiuha Krishnaji v. Vamayi 
Venkatesh. 

[See (1919) A I R 1919 Mad 30 (30) : 49 Ind Gas 139, Bhimanayoud v. 
T!atiiearagoud , (Administration suit — Defendant entitled to 
share in j)roperty transposed as plaintiff.)] 

4. (1927) A I R 1927 Mad 204 (204) : 99 Ind Gas 687, Fonnammal v. Pichai 

Thevan. (Respondent transposed as appellant in appeal.) 

(1932) AIR 1932 Pat .304 (305) : 139 Ind Gas 535, Pamheas Tewari v. 
Al'hauri Ilaj Mokan. 

(1916) A I K 1916 ]\lad 310(313) ; 28 Ind Gas 45, Municvpal Council of 
K'umhakonam v, V cerayerurnal Padayachi. 

(1934) A I R 1934 Oudh 4G2 (463, 464) : 151 Ind Gas 452, Bhayai v. Madho 
Prasad, 

(1927) AIR 1927 Oudh 484 (485) : 105 Ind Gas 473 : 3 Luck 241, Mool 
Chand. Gupta v. Bhup Singh. 

(1926) AIR 1926 Pat 28 (28, 29) : 90 Ind Gas 82, Raj Kishore Lai Nand 
Keolyar v. Alani Ara Beyurn, (Being ‘party’ on the date of the insti- 
ttUion of the suit, law of limitation will not bar the suit.) 

(1894.) 17 Mad 12 (13) : 3 Mad L Jour 176, Khadir Moideen v. Rama Naick, 
co-mortgagee-defendant transposed as plaintiff.) 

[See (1921) AIR 1921 Mad 124 (124) : 62 Ind Gas 360, SamBiaUia 
Pillaiy. Rajagopala Mtidaliar, (Co-truetees — One trustee suing, 
adding the other as defendant — Plaintiff dies — Co-trustee defen- 
dant transposed as plaintiff.) 
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suit is still the date of its institution.'*^^' In some cases this rule is 
sought to be supported on the ground that a defendant transposed as a 
plaintiff is not a “new plaintiff” under sub-section 1.'* Such a person 
may not be a new party to the suit but it is diiBQcult to see how he 
is not a new ‘plaintiff,' having been, before the transposition, only a 
‘defendant.’ However this may be, it is unnecessary to support the 
rule on any other ground than the plain meaning of the enactment. 

The benefit of this rule is rightly extended even to the case of 
transposition of a defendant or the only rightful plaintiff when the 
original plaintiff has no right to sue at all.^®* Where, in a suit by an 
assignee from an Official Beceiver of certain claims to damages in 
favour of the insolvent, it was objected that a claim for damages not 
being assignable, the assignee plaintiff had no right to sue at all, the 
Court allowed the Official Beceiver who was a pro forma, defendant 
to be transposed as the rightful plaintiff after limitation.^ Where a 
promissory note stood in the name of a benarnidar and a suit was 
instituted by the beneficial owner on the note making the henamidar 
a defendant, the latter was allowed to be transposed as a plaintiff.®^ 

But the transposition of a person from tho category of a defendant 
to that of a plaintiff which has the effect of bringing on record a new 
plaintiff' with a cause of action and a relief entirely distinct from that 
in the original plaint is not saved by sub-section 2d 


(1924) A I K 1924 All G05 (008, 009) : 80 Incl Gas 737, K, I. fly, Co. 

V . tJ an ki Prasad . (Respondent transposed as appellant , ) 

(1930) A IR 1930 All 78G (787) : 133 Ind Gas 17, Gopinath v. Rup- 
rani. (Do.)] 

{Sea also (1937) AIR 1937 Gal 333 (334), 7i/j2/ Bhusan v. Kali- 
das iJas,"] 

[But see (1892) 19 Gal 700 (764), Jihafiti Nath Khan v. Gakul 
Ckunder, (Before the Act of 1908.) 

(1895) 18 Alad 189 (192) : 4 Mad L 3our 100, Srirejiyachariar v. 
Raniasioarni lycnyar, (Do.) 

(1887) 10 Alad 44 (51), Krishna v. Mckavi Pernma. (Do.)] 

4a. (1912) 14 Ind Gas 566 (508) : 1912 Pan Re No. 84, Bhagwan Das v. Bhana 
(IMiis is expressly so after the Act of 1908.) 

5. (1909) 4 Ind Gas r369 (370) : .35 Cal 1005, Nagcjidra Bala v, Tarapada 

Aoliarjre. (Suit for rent hy a fractional co-sharcr making the other 
co-sharer a defendant — Latter transposed.) 

(1910) 8 Ind Gas 837 (841) : 38 Cnl 342, Jiiissainara Begum v. Rahman^ 
')i(’ssa Beg uni, (Under the Act of 1877.) 

5a. (1923) A I R 1923 Alad 180 (180) : 09 Ind Gas 413, Parappan Kidavu v. 

Karuppala Thoitala. (A defendant transposed as co-plaintiff, original 
l)laintifE in Court’s view being not entitled to sue.) 

6. (1921) A I H 1921 Sind 59 (60) : 60 Ind Ca.s 873 : 10 Sind L R 71, Firm 

(lenmal Ilari Rani v. Firm Rughnath Kalianji, 

0a.(l932) A 1 R 1932 Pat 340 (349) : 11 Pat 010 : 140 Ind Gas 572, Surajman 
Prasad v. Sadanayid Misra. 

[But see (1928) AIR 1928 Pat 24 (24) : 104 Ind Gas 526, Ram Das 
Sahu V. Chota Tjal. (Dissented in A I R 1932 Pat 340.)] 

7. (1925) AIR 1925 Sind 207 (211, 215) : 78 Ind Gas 23 : 18 Sind L R 149, 

Usman v, Asat, (The defendant so transposed was himself a party 
added subsequent to plaint and who asserted a title independently of 
the original plaintiff.) - ' 


Section 22 
Note 29 
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Section 22 
Mote 29 


Section 23 


The fact that by the transposition the plaint claim is enhanced 
is, however, no ground against the operation of sub-section 2. For 
example, in a suit by an 8 anna sharer for his share of rent making 
the other sharer a defendant, the latter was transposed as plaintiff 
and allowed to claim his share of the rent also.® If on such trans. 
position the value of the suit should exceed the jurisdiction of the 
Court, the proper course is to return the plaint to be presented to the 
proper Court.” 

The fact that transposition of parties is not affected by the rule 
of limitation does not, however, deprive the Court of the discretion 
to refuse to allow the transposition in cases where, by doing so, a 
valuable right of the defendant would be affected.^” 

23 . In the case of a continuing breach of 
contract and in the case of a continu- 
Continuing jug wrong independent of contract, a 
wrongs' ** fresh period of limitation begins to 
run at every moment of the time 
during which the breach or the wrong, as the case 
may be, continues. 

Act of 1877 — Section 23. 

Same as above. 


Act of 1871 — Sections 23 and 24. 

C 0 m 2> u t a f i o n 23. In the case of .a suit for the breach of a contract. 

v^kvre there arc where there are successive breaches, a fresh right to sue 
successive hrcackcs arises, and a fresh period of limitation begins to run, upon 
of contract. ewery fresh broach ; and where the. breach is a continuing 

Oomputation breach, a fresh right to sue arises, aj)d a fresh period of 
ivherc the breach is limitation begins run, at every moment of the time during 
contiyiuing , which the breach continues. 

Nothing in the former part of this section applies to suits for the breach of 
contracts for the payment of moiioy by instalments, whore, on default made in 
payment of one instalment, the whole becomes due. 

Illuslrathms, 

(a) A contracts to pay an annuity to B for his life by quarterly instalments. 
.4 fails to pay any of the instalments. Here, upon every fre.sh failure, a fresh 
right to sue arises and a fresh period of limitation begins to run : and this Act 
may bar the remedy on the earlier breaches, without affecting the remedy on the 
later breaches. 

[See also (1906) 5 Cal L .lour 527 (530, 534) Kohilasari l)asi v. 
Mohunt Ruilranund Ooswavii. (Plaintiff suing as sole she- 
bait making his brothers defendants— Plaintiff and brothers 
found to be joint shebaits — Transposition of brothers as co- 
plaintiffs disallowed as the original plaintiff had not admitted 
an}" title in the brothers.)] 

8, (1932) A I B 1932 Pat 304 (305) : 139 Ind Gas 535, Bamheas Teioari v. 

Akhaiiri Baj Mohan. (The plaint as originally laid asked alterna- 
tively for a decree for the whole rent in case such defendants paid 
court-fee for it and claimed it.) 

9. (1926) .4 I R 1926 Pat 28 (29) : 90 Ind CavS 82, Baj Kishorc Nand Keolyar 

V. Alam Ara Begum. 

10. (1928) A I R 1928 Pat 24 (24) : 104 Ind Cas 526, Ram Das Sahu v. Ghotta 
Lai. (Beneficial owner of a pro-note suing on the pro-note making 
the bonamidar (holder) a defendant — Transposition of the latter a.s co- 
plaintiff after limitation disallowed.) 
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Synopsis 

1. Scope of the Section. 

2. Section does not apply unless there is a wrong and the 

wrong a continuing one. 

3. Continuance of the effect of wrong is not a continuing 

wrong. 

4. Applicability of Section to declaratory suits. 

5. Breach of a contract to keep building in repair. 

6. Breach of covenant for title. 

7. Breach of covenant for quiet possession. 

8. Non-payment of money under a contract. 

9. Breach of obligation to give possession. 

10. Breach of continuing guarantee. 

11. Other cases of breach of contracts. 

12. Obstruction to watercourse and to the flow of water. 

13. Obstruction to right of way. 

14. Obstruction to right of ferry. 

15. Refusal of conjugal rights. 

16. Trespass and ouster. 

17. Procuring wrongful attachment under Section 146 of the 

Criminal Procedure Code. 

18. Other cases of continuing wrongs independent of contract. 

19. Successive breaches of contract. 

20. Successive wrongs independent of contract. 


{h) A, a tenant, covenants with ].l, his landlord, to keep certain buildinfis in 
re.pair. At every moment of the time during which the buildings continue out 
of repair and B retains his right of entry, a fresh right to sue arises and a fresh 
period of limitation begins to run. 

24. In the ca.se of a continuing nuisance a fre.sh right 
C (I n t i n n i n q to sue arises, and a fresh period of limitation begiu.s to 
nu'n^ancr. run at every moment of the time during which the 

nuisance continues. 

lllustrat 'wn . 

A diverts BA water-course. At every moment of the time during which the 
diversion continues and B retains his right of entry, a fresh right to sue arises 
and a fresh period of limitation begins to run. 


Section 23 


Act of 1859. 

No corresponding provision. 
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Other Topics 

Continuing cause of action ... ... ... ... See Notes 2, 3 

Continuing wrong — Test ... ... ... ... See Note 1 

Dissolution of marriage or divorce — Cause of action not continuing one ... See 

Note 15 F-N (1) 

Infringement of trade mark ... ... See Note 1 F-N (5),; Note 18 Pt. 4 

Widow’s right to maintenance is continuing right ... , See Note 1 F-N (5) 

Wrong entry in village papers against a person’s right See Note 18 Pt. 2 

Wrong and not right to be continuing one ... ... See Note 2 

Wrongful .seizure of property under legal process ... See Note 16 Pts. 3 to 4a 

Note 1 Scope of the Section. — A right, in jurisprudence, is an 

interest, respect for which is a duty and the violation or disregard of 
which is a wrong? Bights and duties are necessarily correlative. 
There can be no right without a corresponding duty or duty without 
a corresponding right. Similarly duties and wrongs are correlative. 
The commission of a wrong is a breach of a duty and the performance 
of a duty is the avoidance of a 

Where rights and duties are created by the terms of a contract 
between parties, a breach of such a duty is a wrong arising out of 
contract. Where they are created otherwise than under a contract 
the breach of a duty is a wrong indejtcndent of contract, A breach 
of either of these duties is a wrong and the tests applicable to find 
out what is a “continuing wrong'’ are equally applicable to find out 
what is a “continuing breach of contract.” 

Where the wrong consists of a breach of positive duty, i. e. to do 
something, the tost to find out whether there is a continuing wrong 
is to see whether the duty is to continue to do that thi^igf^ If so, 
the omission to do that thing is a continuing wrong during the time 
the omission lasts. 

Where the wrong consists of a breach of negative duty, i. e. to 
refrain from doing something, the test to find out wliether there is a 
continuing wrong is to see whether the wrongful act 'produces a state 
of affairs, every moment's continuance of tohich is a new wrong (i, e. 
which is a contimiing source of inj'ury) and is of such a nature as 
to render the doer of it responsible for the continuance. If so, it is 
a continuing wrong.'^ Where the wrongful act does not produce such 


Section 23 
Note 1 


Section 23 — Note 1 

1. Salmond’s “Jurisprudeuco,” 8th Edition, pages 236, 237, 

(1910) 6 Ind Gas 881 (882) : 3 Sind L R 228 (F B), Gorerdhandas v. 
N araindas, 

2. Salmond’s ‘'Jurisprudence,” 8th Edition, p. 240. 

2a. See Article on “Continuing wrongs” in 3 Madras Law Journal page 3 (Jour). 

3. Sec Article on “Continuing wrongs” in 3 Madras Law Journal page 3 (Jour). 
(1916) AIR 1916 Oal 751 (754) : 31 Ind Cas 242, Brojcndra Kishore v. 

Bharat Ghandra Roy. 

(1935) AIR 1935 Mad 967 (972) : 161 Ind Cas 653 : 69 Mad 75, Fonnu 
Naddr v, Kumaru Beddiar, 

(1933) AIR 1933 Pat 224 (233) : 12 Pat 261: 149 Ind Cas 561, Jtiraivafi 
Singh v. llatnmrekh Singh. (Following AIR 1916 Cal 661.) 
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a state of affairs but is a fleeting or evanescent act like a slander 
uttered or a slap on the cheek, it is not a continuing wrong.^^ 

In the case of negative duties^ therefore, the fact that the 
correlative right is a continuing one, such as the right of a co-owner 
of common property to partition of the joint property,*^' does not 
necessarily make the breach of it a “continuing wrong,” though every 
such breach being a wrong will give rise to a fresh cause of action.'’ 

The Articles of the first Schedule of the Act prescribe the period 
of limitation for a suit or other proceeding in respect of various 
causes of action that may arise from the wrongful acts of parties. 
This Section provides that in the case of a contimiing breach of 
■contract, or of a continuing lorong independent of contract, a fresh 
period of limitation begins to run at every moment of the time 
during which the breach or the wrong, as the case may be, continues. 
By virtue of Section 3 of the Act, all the Articles in the first Schedule 
must be read subject to this Section. The contrary view held in 
Dhanjihhoy Bomanji v. Hirabai,^ that if there is a repugnancy 
between a particular Article and this Section, the Article being a 
special Article will prevail, is, it is submitted, not correct. Their 
Lordships did not in that case advert to Section 3 of the Act.^ 

2. Section does not apply unless there is a wrong and the 
wrong a continuing one. — Where the act complained of is not a 

3a. See Article on “Continuing wrongs” in 3 Madras Law Journal page 3 (Jour.) 
(1935) AIR 1935 Mad 967 (972) : 161 Ind Gas 653 : 59 Mad 75, Ponnu 
Ncbdar Kiiniaru Reddiar, 

4. (1915) AIR 1915 All 1 (2) : 37 All 155 ; 27 Ind Gas 694, Kayihai Lai v. 

Mnl CJiarid, 

(1904) 1 Cal L Jour 73 (76), Mohabharat Shaha w Abdul Jlamid Khan 
(1906) 10 Cal W N 839 (840), Madon Mohan M'ondul v. Baikunta Nath, 
(1920) AIR 1920 Lah 184 (186) : 56 Ind Gas 701, Kianl Itaq v. Muhammad 
Ibrahim. 

(1926) AIR 1926 Mad 1018 (1018) : 97 Ind Gas 622 : 49 Mad 939, Madhura 
Grarnani v. Sesha lieddi. 

(1922) AIR 1922 Pat 489 (490) : 1 Pat 228, All. Ravi Dei v. Mt. Baku 
Rani. 

5. (1881) 1881 Bom P J 106, v. llarhhai. (Continuing right — Every 

infringement will give rise to a fresh cause of action.) 

(1918) A I R 1918 Lah 265 (266) : 44 Ind Gas ^IJiarnam Singh v. Makhan 
Smgh. (Every fresh appropriation of the income of property by one 
co-sharer to the exclusion of others gives rise to a fresh cause of action 
to the other co-sharers for a .suit for a declaration of their rights.) 

(1933) AIR 1933 Lah 920 (922) : 146 Ind Case 136, Bam Lai v. Thakurji 
Mandir. (Every denial of existing title is a fresh cause of action.) 
(1933) AIR 1933 Mad 699 (700) : 145 Ind Gas 961 : 67 Mad 250, Hangar- 
‘paiija Aiihala v. Shiva AitJiala, (Widow’s right to maintenance is a 
continuing right,) 

(1903) 2 Low Bur Rul 113 (115), A.ga Muhammad v, Edward. Peltzer. 
(Every infringement of a trade mark gives rise to a fresh cause of 
action.) 

(1909) 4 Ind Gas 159 (159) : 12 Oudh Gas 320, Jevanand v. Beni Madho. 
(Where the plaintiff has got a right, every invasion of that right gives 
a fresh cause of action.) 

6. (1901) 25 Bom 644 (649) ; 3 Bom L R 371 (P B.) 

7. See (1935) AIR 1935 Cal 406 (406) : 166 Ind Gas 390, Sarat Chandra 

Milker jee v. Nerodc Chandra. 
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wrong at all, or ceases to be a wrong, obviously there cannot be a 
cause of action and there is no scope for the applicability of this 
Section.^ Thus, where a Magistrate acting on a Police report passes 
an order prohibiting certain persons from taking processions along 
particular routes until they get an order from the civil Courts 
affirming their right, it cannot be said that any wrong has been 
committed. If the plaintiffs try to disobey that order and are 
obstructed by the defendants, the latter cannot be said to obstruct the 
plaintiffs in the exercise of a subsisting right and consequently they 
cannot be said to commit any wrong, much less a continuing wrong. ^ 
Again, the violation of a continuing right need not, as has been 
seen in Note 1 ante, be a continuing wrong. The criterion for the 
applicability of the Section is not whether the right or its correspon- 
ding obligation is a continuing one, but whether the ivrong is a con- 
tinuing one.^ 

3. Continuance of the effect of wrong is not a continuing 
wrong* — The continuance of the effect of a wrong is itself not a 
continuing wrong. Where A throws sulphuric acid on B's face with 
the result that B after some time loses one of his eyes, A's act can- 
not be said to be a continuing wrong, though the effect continues,, 
inasmuch as it cannot be said that the state of affairs produced by 
the act gives rise moment to moment to a fresh ivrong (i. e. an 
infringement of right). The cause of action arises once and for all 
on the throwing of the acid.^ Where, as a result of the defendant (a 
District Board) heaping stones on the roadway, the plaintiff’s trap 
dashed against it as a result of which the plaintiff’s leg had ulti- 
mately to be amputated, it was held that the cause of action for the 
xdaintiff’ arose on the date when his trap dashed against the heap of 
stones and that the continuance of the effect of the injury did not 
make the defendant’s act a continuing wrong. ^ See also the unde^r- 

Note 2 

1. (1909) 2 Ind Cas 107 (110) : 1909 Pun Ke No. 53, Yad AH v. Arnharak Ah.. 

(Change of religion by Imam of mosque is not a wrong constituting 
the invasion of the civil rights of the worshipxjcrs and therefore not a 
continuing wrong.) 

[SVr3 (1897) 21 Bom 394 (390), Gopalrao v. Mahadeorao. (Plaintiff’s 
right to land lost by 12 years’ adverse possession.) 

(1900) 4 Gal L Jour 568 (572) : 11 Cal W N 180, Sh ifamanand Das v. 
Uaj Naratn 

2. (1935) AIR 1935 Mad 967 (971, 973) : 161 Ind Cas 653 : 59 Mad 76, Ponnii 

Nadar v. Kumaru Bcddiar, 

3. (1903) 26 Mad 410 (416) liajah of Venkalaf/iri v. SubbiaJt. 

(1936) AIR 1935 Mad 967 (971, 973) : 161 Ind Cas 653 : 59 Mad 75, Ponmt 
Nadar v. Kumaru lieddiar, 

(1930) AIR 1930 Bom 61 (63) : 54 Bom 4 : 124 Ind Cas 773. Krisknaji 
Annaji. 

Notes 

1. (1924) AIR 1924 Bom 290 (291) ; 84 Ind Cas 796, Abdulla Mahomed v. 

Abdulla M, Zulailchi. 

2. (1920) AIR 1920 Pat 324 (327) : 6 Pat L Jour 869 : 68 Ind Cas 749, Allan 

Matheii'sou v. District Board of Manhhum, 
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mentioned cases.® 

4. Applioability of Section to declaratory suits. — There is 
nothing in the Section itself preventing its applicability to any 
particular kind of suits. The Section is quite general in its applica- 
tion to all kinds of suits, provided they are based on a continuing 
breach of contract or on a continuing wrong independent of contract. 
The Section will therefore apply to declaratory suits also if they 
are based on a wrong which can be said to be a continuing one as 
explained in Note 1 ante. In Chukkun Lai Boy v. Lalit Mokun 
Boy,^ which was reversed by the Privy Council on another point, 
it was held that a suit by Hindu reversioners, after the death of 
the widow of the testator, for the construction of his will and for a 
declaration of the plaintiffs' rights, cannot be barred so long as the 
right to the property in respect of which the declaration is sought is 
a subsisting and continuing right, and that the right may bo claimed 
within the statutory period from the time when the plaintiffs 
become entitled to the consequential relief. In that case the cause 
of action actually arose within 6 years of the suit. In Bajah of 
V eiikatagiri v. Isakapalli S'uhbiah,^ their Lordships of the Madras 
High Court observed with reference to Chukkan Lai Boy's case^ : — 

If the ruling of the Calcutta High Court be that a 

suit for a declaration of title to immoveable proi)erty cannot be 
held to be barred so long as the plaintiff's right to such property 
is a subsisting right, and that for purposes of limitation the 
right to bring such a suit is a continuing right, so long as the 
right to the property in respect of which declaratory relief is 
prayed for is not extinguished, wo are unable to concur in it. 
The criterion is not whether the right is a continuing one hut 
whether the wrong is a continuing one. " 

An examination of the Calcutta case shows, however, that the 
decision was not what the Madras High Court thought it meant. 
There was no reference to Section 23 of tins Act and the decision 
appears merely to mean that so long as there is a subsisting right it 
may give rise to a cause of action, a proposition wdiich is unexcep- 
tionable. In Moulvi Muhammad Fahimal iluq v. Jagat Balia o 
Gosli,^ it was held tliat the principle of Section 23 could have no 
application to a declaratory suit. It is submitted that this view 

3. (1930) AIR 1930 Pat 528 (529) : 122 Irid Cus 153, Ji, dt X, IP. JX/, Cn, Ltd, 
V. Mohammad Abdul Halim, (A subsequent aggravation of the 
damage caused by a tort without any act or omission on the part of 
the defendants does not furnish a cause of action.) 

(1891) 18 Cal 91 (96), Dwarla Nath Gupta v. The Corporation of Calcutta. 
(All damages resulting from one and the same can.se of action must be 
recovered at one and the same time.) 

Note 4 

1. (1893) 20 Cal 906 (925). 

2. (1897) 24 Cal 834 : 24 Ind App 76 ; 7 Sar 155 : 1 Cal W K 387 (P C), Laiil 

Mohaji Hoy v. Chukkun Lol Hoy. 

3. (1903) 26 Mad 410 (416). 

4. (1923) AIR 1923 Pat 475 (480) : 2 Pat 391 : 74 Ind Cas 403. 
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cannot be accepted as correct. The infringement of a right giving a 
cause of action for a declaratory suit may or may not be a continuing 
wrong, Jf it is not, then Section 23 cannot apply; but if it is, then 
Section 23 will apply. In each case therefore, the question would be 
whether the wrong on which the suit is based is a continuing wrong 
or i:iot. See the undermentioned cases^’ in which Section 23 was 
applied to declaratory suits. 

5. Breach of contract to keep building in repair. — The 

wrong in this class of cases is a breach of a positive duty to continue 
to do something, viz. to keep the building in repair. A violation of 
this duty is, therefore, a continuing breach of contract within the 
meaning of this Section so long as the building is out of repair.^ 

6. Breach of covenant for title, — A covenant for title is a 
contract by the seller with the buyer of property that the interest 
which the seller professes to transfer to the buyer subsists and that 
he has power to transfer the same.^ It cannot be said in this class 
of cases that the duty of the seller is to continue to do something 
under the contract. The case is not one of continuing wrong and 
the breach occurs once and for all where on the date of the sale the 
seller has no title to the property sold or the title is defective.^ 

5. (191G) AIR 1916 Cal 751 (754) : 81 lad Cas 2i2, Brojendra Kishore v. 
Bharat Chandra. 

(1933) AIR 1933 Pat 224 (233) : 12 Pat 261 : 149 Ind Cas 561, Jurawan 
Singh v, Bamsarikh Singh. 

(1922) A I R 1922 Cal 419 (420) : 65 Ind Cas 200 : 49 Cal 544, Pmma Ball 
Biswas V. Panchu Jliiidas. 

<1916) AIR 1916 Cal 733 (734) : 29 Ind Gas 385, NazimuUa v. Wasidulla. 
(1934) AIR 1934 Pat 34 (35) : 146 Ind Cas 408, Bhagwan Dutt v. Asharfi 
Lai. 

(1935) AIR 1935 Cal 201 (202) : 155 Ind Cas 75, Aptahuddin Khan v. 
Johar All. 

<1935) AIR 1935 6al 405 <406) : 156 Ind Cas 390, Sarat Chandra v. N erode 
Chandra. 

(1919) AIR 1919 Oal 807 (808) : 49 Ind Gas 93, Ashulosh Saduhhan v. 

Corporation of Calcutta. 

See also cases cited in Note 17 infra. 

Note 5 

1, (1888) 10 All 85 (91) : 1887 All W N 292, Mansah Ali v. Qulah Chand. 

(1917) AIR 1917 Mad 465 (470) : 35 Ind Cas 254 ; 40 Mad 910, Secretary 
of Slate V. Venkayya Garu. 

(1900) 69 Tj ;i Ch 493 (496) : (1900) L R 2 Ch 156 : 83 L T 191 : 48 W R 
441 (442) : 64 J P 552, Jacob v. Down. 

Note 6 

1. See Section 55 (2) of the Transfer of Property Act, 1882. 

2. (1878) 2 Bom 273 (293) : 2 Ind 3ur 762, Jlaju Balu v. Krishnarav Ram-' 

Chandra. 

(1901) 25 Bom 593 (603) : 3 Bom L R 190, Ardesir v. Vajesingh. 

(1902) 26 Bom 750 (754) : 4 Bom L R 571, Tulsiram v. Murlidhar. 

(1915) AIR 1915 Mad 766 (766) : 21 Ind Cas 740, Bama^iatha Iyer v. 
Banian Narnhudripad. 

(1916) AIR 1916 Mad 480 (481) : 31 Ind Cas 179, Samu Pathan v. 
Chidamhara Oadayan. 

<1917) AIR 1917 Mad 465 (467) : 35 Ind Cas 254 : 40 Mad 910, Secretary 
of State V. V enkayya Garu, 
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7. Breach of covenant for quiet possession. — A covenant 
for quiet possession is a contract by the covenantor with the 
covenantee that the latter’s possession will not bo disturbed by any 
one.^ The duty of the covenantor is a negative one and has a 
continuous operation throughout the period of the contract. The 
covenant presupposes that possession has been given to the 
covenantee. Whore, therefore, no possession is given in the first 
instance to the covenantee, the covenant for quiet enjoyment does 
not come into play at all and consequently the covenantee cannot sue 
upon the covenant. “ Where possession is given and the covenantee 
is suljsequently dispossessed of the land, it creates a state of affairs, 
every moment s continuance of which is a breach of the contract. 
It would therefore appear that such breach is a continuing breach so 
long as the covenantee remains out of possession.’^ A different view 
has however })een taken in the undermentioned case'^ by tlie High 
Court of Madras. In that case a lessee had not been put in posses- 
sion of the land leased and the lessee claimed to recover damages 
on the covenant for quiet enjoyment implied under Section 108 
of the Transfer of Property Act, Coutts-Trotter, J., while not 

dissenting from the vieNv that a covenant for quiet possession cannot 
be availed of by a person who has not been given any possession at 
all, observed as follows : — 

“The nature of the remedy available to a tenant under the 
covenant or contract for quiet enjoyment depends upon the 
nature of the breacli. The test as to whether a breach is 
continuous is this : if the jdaintiff sues in damages, can he only 
sue for the damages actually accrued u]) to the date of the suit 
or may he sue for the whole of the damage accrued and 
Irrespective, that the breach will cause to him ? In the former 
case the breach is continuing, in the latter it is single and final.” 

And he held that where no possession was given under the lease 
the lessee became entitled to sue for the whole of his prospective 
damages and that therefore tlie breach was not a continuing one. 

(1915) A I R 1915 Njig 40 (4.7) ; 31 Iiul Gas 877 : J1 Nag h R 186, J.HrhItu v. 

Mi, 

Si'r Mso Dait on “Vendors and Purdiasers,” Chap. XIV, Section 5. 

[But see (1888) 10 All 85 (91) : 1887 All W N 292, Mansahali v. 
G'ulahcJiand. (Siibinitted not correct.) 

(1919) A I R 1919 Alad 849 (850) : 47 Ind Gas 924, V eyilxaiaraviaijija 
V. I{a)}iahralrJnan. (Injured party not bound to sue at once — 
He can exhaust possible means of reparation and then sue — It 
is a continuing covenant.)] 

Note 7 

1. Section 108 (c) of the Transfer of Property Act, 1882. 

2. (1901) 25 Bom 598 (596) ; 3 Bom L R 190, Ardcsir v. VajesiinqJi , 

(1893) 41 \V R (Eng.) 471 (474) : (1893) L R 2 Ch 75 : 62 L J Ch 586 : 68 

L T 428 ; Walhs v. HaniU, 

(1902) 26 Bom 750 (754) : 4 Bom L R 571, Tulsiram v. Murlidhar , 

3. (18T8) 2 Bom 273 (293) : 2 Ind Jur 762, llaju Bain v. Krishnarav Bam- 

chayidra, 

4. (1917) AIR 1917 Mad 465 (467) : 35 Ind Cas 254 : 40 Mad 910, Secretary 

of State V. y eyikaipja Garu. 
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Sreenivasa Iyengar, J., proceeded on the view that a continuing 
breach implies the right of the person committing the breach 
to resume performance of the contract, that in cases of failure to 
deliver ix)9session, the lessor, if he fails to deliver possession at the 
commencement of the term, can subsequently insist on performance, 
that therefore a failure to give possession is not a continuing breach, 
and that even a subsequent eviction by paramount title of the les. 
see does not constitute a continuous breach of the covenant for quiet 
possession. The tests set forth by the learned Judges are not those 
adopted by the generality of the decisions, and do not seem to rest 
upon any fundamental principles applicable to all wrongs. In that 
particular case they would seem to have been moved by the sup- 
posed multiplicity of suits that might arise in case the covenant for 
quiet enjoyment were treated as a continuing breach. It is submit- 
ted that a plaintiff who can estimate the whole loss on the breach of 
a contract will be confined only to one action on the principle of 
interest reiinthllcce ut sit fi/nis litiuin embodied in Section 11 and 
Order 2 Buie 2 of the Civil Procedure Code, and this will be so 
whether the breach is a continuing one or not. 

8. Non-payment of money under a contract. — In the case of 
contracts for the payment of money, the duty to pay is a positive 
one, but it cannot be said that the duty of the obligor is to continue 
to pay the amount to the obligee. The non-payment of the money, 
therefore, is not a continuing breach of the contract. The cause of 
action arises once and for all on the non-payment on the date fixed 
for payment.^ A contrary view has, however, been held in the 
undermentioiKid case," namely that such a breach is a continuing 
one. It is submitted that the view is not correct. Where a mort- 
gage bond did not specifically provide for the payment of interest 
after the date fixed for the payment of the lu’incipal and the lower 
Court had held that there was no contract to pay post diem interest, 
their Lordships of the Privy Council observed as follows : — 

“Supposing the construction put by the Courts below on the 
deed to be correct, the appellants still ask why they should not 
recover six years' arrears of interest by way of damagejs. It is 
very difficult to see why. The principal debt was not time- 
barred, and it was not paid. Every day that it remained unpaid 

Note 8 

1. (1888) 10 All 85 (91, 92) : 1887 All W N 292. Mani^ah Ali v. (lulah Ghand. 

(The decision as to the liability for interest, has however been over- 
ruled by the Privy Council in 19 All 39.) 

(1889) 11 All 416 (4.23) : 1889 AWN 165, Bhagwant Singh Y,J>ariiao Singh. 

(1921) A I R 1921 All 73 (74) ; 64 Ind Cas 447, Ra'ni Kumar v. Kem Chand. 
(Money paid for illegal object being returnable to person who paid it — 
Cause of action for return arises as soon as the money was paid.) 

(1925) A I R 1925 All 488 (490) : 87 Ind Cas 804, liavi Narain v. Nihal 
Singh, (Vendee undertaking to clear prior mortgage — Non-perform- 
ance on date of sale is broach of covenant — Broach is not continuous- 
one.) 

2. (1884) 6 All 457 (469, 460) : 1884 All W N 168, Imdad All v. Nijahat Alu. 
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there was a breach of contract and the bar of time applies only 
to breaches occurring six years before suit.”^ 

These observations of their Lordships cannot be taken to mean 
that non-payment of the amount under the contract is a continuing 
breach of the contract to pay. The words “the principal debt was 
not time-barred" imply that their Lordships assumed that notwith- 
standing the debt remained unpaid the principal debt may become 
barred, which would not be the case if the breach of the contract is 
a continuing one. It is, however, somewhat difficult to understand 
what their Lordships meant by stating * every day that it remained 
unpaid, there was a breach of the contract." The case was decided 
on another ground also that there was an agreement to pay 'post diem 
interest. 

9. Breach of obligation to give possession. — Where A is 
bound under a contract to give possession to B of certain properties, it 
cannot be said that the duty of A is to continue to give 

The failure to give possession is therefore not a continuing breach of 
the contract.^ Where on redemption being made, a usufructuary 
mortgagee was bound to give back possession to the mortgagor 
but failed to do so, it was observed in the undermentioned case*"^ as 

follows : “The mortgagee was under an obligation to put 

the mortgagor in x^ossession of the X'^roperty and that is in the nature 
of a continuing ol)rigation which cannot be said to cease so long as 
the mortgagor’s right to redeem is not barred. That being so, this 
case falls under x^rticles 115 and 116 of the Limitation Act read with 
Section 23 of that Act." It is submitted that this view is not correct. 
As has been seen in Note 2 ante, the mere fact that a right or its 
corrosioonding obligation is a continuing one does not make the 
Section applicable. The question in each case is wliether the wrong 
is a continuing one. As stated already in the beginning of this Note, 
the failure to give possession is not a continuing wrong. 

10. Breach of continuing guarantee. — Under Section 129 of 
the Contract Act a guarantee which extends to a series of transactions 
is called a continuing guarantee. It will be clear from this that a 
breach of this contract can only be at successive intervals as and 
when the guarantee is broken in resi)ect of each transaction in the 
series.^ It is not a case of continuing breach of contract within the 
meaning of this Section. 

3. (1897) 19 All 39 (47) : 23 Ind App 138 ; 0 Mad L Jour 214 : 1 Oal W N 52 ; 

7 Sar 88 (F C), Mathura JJass v. Uaja Naraindar Bahadur Pal, 

Note 9 

1. (1917) AIK 1917 Mad 465 (467, 469) : 35 lud Gas 254 : 40 Mad 910, 

Secretary of State v. V enhayya Garii. 

(1888) 1888 All W N 15 (17), Bal Gobind Das v. Barkat Ali. 

See also Note IG below. 

2. (1909) 3 Ind Gas 433 (434) : 33 Mad 71, Shiva Ghidamhara Muddey v. 

Kamakshi Amvtal, (Case under Act of 1877.) 

Note 10 

1.(1928) AIR 1928 Cal 204 (206) : 55 Cal 154 : 109 Tud Gas 752, Durya 

Priya v. Darya Pad a,. 
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11. Other cases of breach of contracts. — Where the directors 
of a company registered under the Companies Act, 1913, omitted to 
come to any conclusion whatsoever on an important piece of business 
duly proposed for the decision of the Board of Directors, it was held 
that the obligation was one arising out of contract implied in the 
Articles of Association and that the breach of duty is a continuing one 
so long as the decision is fl^ferred.^ It is submitted that the decision 
is not correct. There is no duty to continue to come to a conclusion, 
which is the test to be applied. Once the Board comes to a conclusion, 
there would be no further duty of the same kind. It is therefore not 
a case of continuing breach. 

The failure on the part of a lessee to plant certain trees within 
the time fixed in the contract is not a continuing breach of the 
contract ; there is a failure to perform the contract only if on the 
last day it is found that the trees have not been plan ted. “ 

Where A contracts with J> to allow B to take forest produce for 
a certain period from certain forests, A is under a duty to continue 
to allow B to take the produce during the period. A breach of this 
obligation is therefore a continuing breach of the contract during the 
period fixed in the contract.^ 

Where under the Articles of Association of a company registered 
under the Companies Act 1913 a director was under a positive duty 
to cause true accounts to be kept by his agents and he negligently 
failed to do so, it was held that wrong was a continuing one. 

12. Obstruction to watercourse and to the flow of water. — 

Where A has got a right to the unobstructed flow of water in a water- 
course, there is a corresponding duty on all others not to obstruct the 
watercourse. If B, a person under such a duty, puts a dam across it or 
otherwise obstructs the flow of water, there is a change in the state 
of affairs (the duty being a negative one), every moment’s continuance 
of which is a fresh wrong for which the obstructor is responsible. 
The wrong is therefore a continuing one. The leading case on the 
point is Bajrup Koer v. Abdul llossein} That was a case where 
the defendants had obstructed a watercourse thereby committing an 
infringement of the plaintiff’s right, and the suit was for the removal 
of the obstruction. Their Lordships observed as follows : “The 
obstructions which interfered with the flow of water to the plaintiff's 

melial were in the nature of continuing nuisances, as to which the 

__ 

1, (1933) A I R 1933 Sind 103 (109) : 143 Ind Gas 713, KaracM Bank Ltd. v. 

She war am, 

2, (1809) 11 SufchW R 452 (452) : 3 Beug L R App 47, Kalee Komul Mojoovular 

V. Jumiit AH. 

3. (1B99) 1899 Pun Re No. 16, Gurmnek Singh v. Secretary of State. 

4. (1930) AIR 1930 Bom 572 (585) : 54 Bom 226 : 127 Ind Gas 305, Govind 

Narnyan v. Itangnath Gopal, 

Note 12 

1. (1881) 7 Ind App 240 (248) : 6 Gal 394 : 4 Sar 199 : 7 Gal L R 529 : 4 Ind 
Jur 530 : 3 Suth 81G : 4 Shome L K 7 (P G). 
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cause of action was renewed de die in diem, so long as the obstruc- Section 23* 
tions causing such interference were allowed to continue/’ And this Notes 

view has been taken in numerous decisions.^ 12 — IS 

On the same principle the following also will be continuing 
wrongs : 

1. An obstruction to the plaintiffs right to the discharge of the 

surface water of the plaintiff‘s land over the defendant’s 
land.^ 

2. The closing of a drain by the defendant, through which the 

plaintiff’ is entitled to throw the water from his house.'* 

3. Obstruction of the passage in which the plaintiff' is entitled to 

discharge the rain water of his house as well as the water 
from his inoriR (drains)/^ 

4. Obstruction caused by closing the main sluice of a tank through 

which the plaintiff takes his water to his lands.*’ 

13, Obstruction to right of way. — There is no distinction in 13 ^ 

piincipie between the obstruction to a watercourse and obstruction 
to a right of way so far as the applicability of this Section is 

‘i. (1882) 6 Bom 20 (23), Funja Kurarji v. Bai Kuvar, 

(1886) 1886 Bom P J 79, Vinauak v. Bhiva. (Tho erection of a clam causing 
a deficiency of watca* is a continuing wrong.) 

(1889) 1889 Bom P J 280, Krishnarao v. The President of the City 
Municipality, Ahinednayar . (Putting a plug in plaintiff’s water-pipe 
running from an aqueduct is an obstruction of the nature of a 
con tinu i ng n uisance. ) 

(1919) AIR 1919 Lah 119 (120) : 50 Ind Gas 299, Kama Lai v. Narain 
Singh, (Defendant wrongfully irrigating from a watercourse.) 

(1877) 1 Mad 335 (340) : 1 Ind Jur 802, Subramayiiya Iyer v. Ramchandra 
Jiao, 

(1905) 28 Mad 72 (82) ; 15 Mad L Jour 32, Sankaravadirelu Filial v. 

Secretary of State. 

(1BG6) 3 Mad 11 0 R 111 (113), Rajendra Devu Oaru v. Charana Samania- 
raya Garu, 

(1868) 5 Mad H C R 6 (24), Fonymsarny Terar v. GolLector of Madura. 

(1935) AIR 1935 Mad 668 (669) ; 158 Ind Gas 987, Muthalagaypa GheUiar 
V, Navaneethesiuara Gurukkal. 

(1925) AIR 1925 Nag 189 (190) ; 82 Ind Gas 482, Sona Fatil v. Laxniayi. 

(1917) AIR 1917 Pat 65 (68) : 43 Ind Gas 235 ; 3 Pat L Jour 51, Krishna 
Dayal Gir v. Mt. IBiaioaiii Koer, 

(1907) 1 Sind li R 238 (242), Goverdhayidas v, Narainxlass. 

(1910) 6 Ind Gas 881 (882) : 3 Sind Tj R 228 (P B), G overdhandas 
V. Naraindass. 

(1938) AIR 1938 Mad 180 (184), Secretary of State v. Zaniindar of 
Saptiir, 

[See also (1927) AIR 1927 Nag 85 (80) : 98 Ind Gas 679, Jiardeo v. 

Ramchandra. (Obstruction from taking water from well is 
continuing injury — Where damage consequent on an act is 
actionable rather than the act itself, every damage is action- 
able.)] 9 

3. (1918) AIR 1918 Cal 422 (423) : 41 Ind Gas 863, Kaseswar Mukherjee v. 

Anrioda Prosad Patra, 

4. (1926) AIR 1926 Lah 242 (243) : 92 Ind Gas 994, Chirayiji Lai v. Shih 

Lai. 

6. (1917) AIR 1917 Bom 14 (15) : 42 Bom 260 : 44 Ind Gas 913, Ramchaiidra 
Qangadhar v. Mahadcr Moreshvar , 

C. (1926) AIR 1925 Nag 189 (190) : 82 Ind Gas 482, Sona Patxl v. Laxman. 
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concerned.^ An obstruction to a right of way is therefore a continuing 
nuisance as to which a cause of action will be renewed de die in 
diem so long as the obstruction continues.*'* 

14. Obstruction to right of ferry. — The violation of a right 
of ferry by setting up another ferry is on the same principle a con- 
tinuing wrong so long as the latter ferry is allowed to remain.^ 

45. Refusal of conjugal rights. — A husband or wife has a 
right to the society of his or her spouse. The duty of the latter is a 
continuing duty inasmuch as it is a duty to continue to give the 
society. A breach of this obligation is a continuing wrong within 
the moaning of this Section and time will begin to run at every 
moment of the time during which the society is withheld,^ 

Under the Acts of 1871 and 1877, there were two Articles 
prescribing the periods of limitation for suits for the recovery of a 
wife and for suits for the restoration of conjugal rights.^ In the 
former class of suits time ran from the day the possession was 
demanded and refused and in the latter from the day when the 
restitution was demanded and refused, the parties being of full age 
and 'sound mind. There were differences of judicial opinion on the 
question whether Section 23 applied to suits falling within the scope 
■ of the said Articles. In the undermentioned cases* it was held that 
the Articles must bo confined to suits in cases where a demand is an 


Note 13 

1. (1916) A 1 K 1916 Oal 733 (734) : 29 Ind Gas 385. Nazimulla v. WaHdulla, 

2. (1934) A I R 1934 Pat 31 (35) : 146 Ind Gas 408, Bhagwan Ihill v. A&liarfl 

LaL 

(1935) A I R 1935 Cal 201 (202) : 155 Ind Gas 75, Aptabuddin KJtan v. 
Johar All. 

(1935) AIR 1935 Cal 405 (406) : 156 Ind Gas 390, Sarat Chandra v. Nernde 
Chandra. 

(1896-97) 1 Cal W N 96 (98), Srecmafi Soojan Bibi v. Shamed- AH, 

(1909) 2 Ind Gas 410 (412) (Gal), Nerode Kanta v. Bharat Chandra. 

(1923) AIR 1923 Cal 356 (358) : 76 Ind Gas 328, Dwarkanath Sen v. 
Taraprasanno Sen, 

(1921) AIR 1921 Cal 405 (406) : 69 Ind Gas 910, Harish Chandra v. 
Pr an n aih C h akraver ty, 

(1937) AIR 1937 Lah 94 (94) : 171 Ind Gas 509, Mehr Chand v. Sain 
Gaman. (Obstruction to plaintiff's access to high way.) 

Note 14 

i. (1891) 18 Oal 652 (664), Niiyhari Boy v. Dunne, 

(1911) 9 Iiid Gas 846 (847) (Gal), Abdul Khoyrat v. Jlem Chandra Boy 
Choudhary, 

Note IS 

1. (1922) AIR 1922 Oudh 109 (112) : 65 Ind Gas 462, Muhammad Hamidullah 

Khan v. Mt. Fakhri Jahan Begum. (Refusal of conjugal rights is a 
continuing cause of action — But the cause of action for dissolution of 
marriage or for divorce is not a continuing cause of action.) 

2. Sec Arts. 41 and 42 of the Limitation Act, 1871 and Arts. 84 and 35 of the 

Limitation Act, 1877. 

- 3. (1891) 13 All 126 (148, 149, 150, 151, 152, 153) : 1891 All W N 18, Binda v. 
Kaufisilia, 

[See also (1892) 1892 Pun Re No. 80, Khair-ud-din v. Mi, Budlii,^ 
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essential element of the cause of action and that Section 23 could be 
applied to other cases of restitution of conjugal rights. In other 
cases it was held that the Articles were overridden by the provisions 
pf this Section.^ In a third class of cases it was held that Section 23 
would apply normally to suits for restitution of conjugal rights not 
based on any demand and refusal, but not to suits based on such 
demand and refusal.^ The conflict arose from the fact that the 
result of giving Section 23 its normal effect was to render the Articles 
entirely inoperative, a result assumed not to have been intended by 
the Legislature. The said Articles have not been reproduced in the 
present Act. There is, under the present Act, no difficulty in holding 
that Section 23 read with Article 120 would apply to a suit for 
restitution of conjugal rights. 

16. Trespass and ouster. — Where A has a right to the exclusive 
possession of a certain property, there is a corresponding negative 
duty on all other persons to refrain from interfering with such 
right. A trespass on the property is a breach of this duty and is a 
wrong. It may or may not be a continuing wrong. If it is a 
fleeting act as where A walks across B's flower garden, it is no doubt 
a trespass but is not a continuing wrong.’®* If on the other hand 
the trespass creates a state of affairs, every moment’s continuance of 
which is a wrong for which the trespasser is responsible, it is a 
continuing wrong. Thus, if A throws a heap of stones or builds a 
wall or plants posts or rails on ]Vs land and there leaves them, it is 
a continuing wrong,’ Where, however, the trespass amounts to a 
com.plete ouster, it has been hold that the cause of action for a suit 
for possession is not a continuing one but arises once for all on 
ouster.*'^ This view can be supported on the ground that where A 

4. (1892) 16 Bom 714 (716), .Bad Sari v. Jlirachand, 

(1879) 1879 Puu Re No. 60, Ghizani v. Mt. Mehran. (Section 23 overrides 

Art. 35.) 

also (1899) 23 Bom 307 (311) : 1896 Bom P J 369, FaUrgauda 
V, Gangi. {Qucsre.)] 

5. (1901) 25 Bom 644 (049, 654) : 3 Bom L K 371 (P B), Dhajijhihhoy v. 

Hirahai. 

(1878) 1878 Bom P ,7 6, liasapa v. Ningi. 

(1901) 28 Cal 37 (45) : 5 Gal W N 195, Surajuamoni v. Kali Kanta Das. 

(1907) 34 Cal 79 (82) : 11 Cal W N 437, Asirujiiiissn Khaiun v. Buzloo 

Mdah. (Following 25 Bom 644.) 

(1904) 28 Mad 436 (437), Saravanai Periinial Pillai v, Poovayi. (25 Bom 

644 Followed.) 

also (1910) 8 Ind Cas 412 (413) : 34 Mad 398, Krishna Iyer v. 
Balanirnal. 

(1912) 17 Ind Cas 629 (632) ; 37 Bom 393, Mohammad Mehdi Faya 
V. SaJx inabai. (Suit barred under the provisions of Act of 1877 
cannot be revived under the present Act.)] 

Note 16 

la.(1926) AIR 1925 Nag 189 (190) : 82 Ind Cas 482, Sana Patil v. Laxman. 

(Trespass not repeated is not a continuing wrong.) 

1. Addison on “Torts” 5th Edition, p. 60 and pp, 331, 832 cited in 10 All 498 

(505.) 

2. (1914) AIR 1914 All 531 (532) : 25 Ind Cas 185, She > Prasad Sonar v. 

Mangar Manhar. 
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Bsoti^n S)3 ousts B from possession, B*s right is to get back possession from Ar 

Mote 18 whose corresponding duty is a positive one, namely to give up the 

possession to B. The breach of this duty cannot, as has been seen 
, in Note 1 ante^ be said to be a continuing wrong, for it cannot be 
said that the duty is to continue to give up possession. 

On the same principle, a wrongful seizure of moveable property 
under a legal process'^ or the, withholding of the property seized^ is 
not a continuing wrong. The contrary view taken in the under- 

(1903) 27 Bom 615 (540) : 5 Bom L R 274, Fateshi'jji v. Bamanji. 

(1875) 24 Suth W R 97 (98), Ramphul Sahoo v. Misree Lall. 

(1921) AIR 1921 Lah 242 (243) : 60 Ind Cas 20, Lai Singh v. Hira Singh. 
(S. 23 would not apply to a case where the defendant has erected a 
chhappar on plaintiff’s land and taken possession of the land adver- 
sely to the plaintiff, as the cause of action is complete as soon as the 
chkappar is erected.) 

(1932) A I R 1932 Lah 220 (221) : 135 Ind Cas 681, Wadhawa v. Allah 
Ditta. (The exclusive occupation of a building meant for common 
purposes.) 

(1896) 19 Mad 154 (167), Municipal Gornmisainners, Madras, v. Saranga.. 
pani Mudaliar. (Completed trespass by adverse possession for over 
the statutory period.) 

(1912) 15 Ind Cas 285 (286) : 1912 Pun Re No. 124, Achar Singh v.Badhaiva 
Singh. 

(1919) AIR 1919 Cal 807 (808) : 49 Ind Cas 93, Ashutosh Saduhhan v. 
Corporation of Calcutta. (In this case however the right of the 
Corporation had been extinguished under 8. 28 — So there was no need 
to refer to S. 23. See AIR 1935 Cal 405 (406).) 

also (1929) AIR 1929 Pat 624 (026) : 117 Ind Cas 636, Bam 
Lakhan Singh v, Ghathusahi.] 

[But see (1914) A I R 1914 Cal 29 (32) : 20 Ind Cas 910, Barhamdat 
M issir V. Krishna Sahag. (Occupation of land coupled with 
denial of title of owner may be regarded as a continuing wrong,)* 
(1883) 6 Mad 176 (178), N arashnhach arya v. Bagupathifacharga. 
(Trespass and occupation of a well to the exclusion of plaintiffs 
held, to be a continuing wrong.) 

(1926) AIR 1926 Nag 260 (261, 262) : 92 Ind Cas 75, Yado v. Amba- 
shanhar. (Dispossession of tenant — Suit for damages — Wrong 
is a continuing one and damages can be claimed only up to 
date of suit and not prospective damages.)] 

3. (1930) AIK 1930 Mad 635 (636) : 53 Mad 621 ; 126 Ind Cas 721, Pannaji 

Devi Chand d Go. v. Sanaji Kapur chand. 

(1907) 29 All 015 (618) : 1907 All W N 194 : 4 All L Jour 548, Ram Narain 
v. Vmrao Singh. 

(1875) 24 Suth W R 29S (299), Ham Singh Mohapaitur v. Bhottro Manjee. 
(1914) A I R 1914 Mad 135 (136, 137) : 24 Ind Cas 754 : 38 Mad 655, 
V enhataramier v. Vaithilinga T karnlnran. 

(1936) AIR 1935 Mad 967 (972) : 161 Ind Cas 6'53 : 59 Mad 75, Ponnu 
Nadar v. Kumar ii Beddiar. 

[See also (1937) A I R 1937 Mad 117 (118) : 167 Ind Cas 495 : I L R 
(1937) Mad 491, Salem Municipahiy v. Bakthavatsalu 

Naidu.} 

4. (1873) 19 Suth W R 339 (341), D. Hughes v. Chairman of the Municipal 

Commissioners, Hoivrah, 

(1902) 25 Mad 540 (542), Pamu Sanyasi v. Zamindar of Jayapur. (24 Mad 
339 Distinguished — But the distinction does not seem to be one which 
makes any difference in principle.) 

[But see (1901) 24 Mad 839 (841), Yamuna Bai v. Solayya Kavun~ 
dan. (Detention was a continuing wrong.)] 
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mentioned cases'** that the wrong is a continuing one, cannot be 
supported on principle. 

The occupation for private residence of a balakhana over a 
mosque was held, in the undermentioned case,^^ to be a desecration of 
a place of worship and a continuing wrong. The decision can be 
supported on the view that the occupation was only a trespass and 
not a complete ouster. 

17. Procuring wrongful attachment under Section 146 of 
the Criminal Procedure Code. — Where, by reason of the defen. 
dant's act in attempting to interfere with the plaintiff’s possession, 
the Magistrate is compelled to intervene and attach the property, the 
act of the defendant must, according to the High Court of Calcutta be 
taken to have created a state of affairs, every moment’s continuance 
of which is a new wrong against the plaintiff^ for which the defendant 
is responsible. The wrong is therefore a continuing one and 
limitation for a suit for a declaration of title begins to run at every 
moment of the time during which the wrong continues.^ The right 
to the declaration is based on the infringement of the negative duty of 
not interfering with the plaintiff ’s right to actual possession. The 
case must be distinguished from a case where the defendant has 
ousted the plaintiff from possession and the plaintiff sues for posses- 
sion. The right of the plaintiff to possession is based on the 
infringement of the positive duty to give back possession. (See 
Note 16.) 

The High Court of Madras has, however, held that the defen- 
dant’s act resulting in an order of attachment under Section 146 of 
the Criminal Procedure Code is not a continuing wrong and that a 
suit for a declaration must be brought within six years of the date of 
attachment.^ The decision does not say why it is not a continuing 
wrong, and does not advert to the principles and tests applicable for 
finding out whether a wrong is a continuing one or not. As ha.s also 
been observed in the undermentioned caso,'^ the decision of the 
Madras High Court leads to an obvious anomaly, namely that if the 
suit is not brought within six years of the attachment, neither of the 
claimants can obtain a declaration of title, and yet the title continues 

4a.(1923) A I R 1923 All 146 (148) : 45 All 208 : 73 Ind Cas 299, Jhahhu v. 

Mt. BatiU. (Suit for daTnages for wrongful distraint — Limitation- — 
Agra Tonancy Act S. 140 — Unla.wful distraint continues and i.s 
renewed every day that the distraint lasts — Limitation must be cal- 
culated from the date when the distraint ends.) 

(1925) AIR 1925 All 181 (132) : 81 Ind Cas 1038, Mayiga v. Ghanga Mai, 
(The detention of property being a continuing wrong, 8. 23 of the 
Limitation Act would also apply.) 

5. (1917) AIR 1917 Lah 160 (161) : 39 Ind Cas 116 : 1917 Pun Re No. 31, 
Muhammad Ahamad v. Muhammad Fazal, 

Note 17 

1. (1916) AIR 1916 Cal 751 (754) : 31 Ind Cas 242. Brojetidra Kishore Roy 

V. Bharat Chandra Roy, 

2. (1903) 26 Mad 410 (416), Rajah of V enkatagiri v. Isakpalli Subbiah. 

3. (1916) AIR 1916 Cal 761 (764) : 31 Ind Cas 242, Brojendra Kiahore Boy 

V. Bharat Chandra Roy, 
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Section 28 unaffected in the true owner, the Magistrate thus continuing as a 
Notes stakeholder for an indefinite period. 

In the undermentioned case'*' where the facts did not show that 
the attachment of the property by the Magistrate was not caused by 
the wrongful denial of the plaintiff’s title by the defendant, it was 
held that the defendant was not guilty of any wrong and conse- 
quently of any continuing wrong, and that the right to a declaration 
accrued on the date of the attachment by the Magistrate which gave 
rise to the cause of action for declaration. 

Note 18 18. Other cases of continuing wrongs independent of con- 

tract. — Where Swetambari Jains placed charans or impressions of 
foot-prints of saints on a sacred hill, and such placing constituted the 
infringement of a right of the Digambari Jains, it was held by the 
Privy Council that the wrong committed was a continuing one within 
the meaning of Section 23.^ The duty in the above case was to 
refrain from placing any such thing on the hill. The placing of it 
effected a change in the condition of things which was a continuing 
source of injury for which the Swetamharis were responsible. 

A wrong entry in the village papers against the rights of the 
plaintiff is not a continuing wrong. The wrong, if at all, is committed 
once and for all when the entry is made.^ 

Where an order of injunction is issued against A restivaining him 
from building a certain wall, and A in breach of the order builds up 
the wall, there is a continuing wrong, and an application under 
Order 21 Rule 32 of the Civil Procedure Code is not barred as 
long as the wall remains.^ The infringement of a trade mark is a 
continuing wrong so long as the infringement continues.'*’ 

Where A is entitled under the law to a water-connection to his 
house from the Municipal main pipes and the Municipality cuts off 
the connection, there is clearly a continuing wrong so long as the 
connection is withheld.^ 


4. (1925) AIR 1925 Nag 236 (236) : 20 Nag L R 195 : 85 Ind Gas 631, Yck^ 
nath V. Bahia. 

Note 18 

1. (1933) AIR 1933 P C 193 (197) : 60 Ind App 313 : 12 Pat 681 ; 144 Ind Cas 

346 (P C), llukum Chand v. Maharajah Bahadur Singh. 

2. (1898) 20 All 35 (37) : 1897 All W N 193 (F 13), Francis Legge v. Uain- 

bar an Singh. 

(1906) 4 Cal Ij Jour 568 (572) : 11 Cal W N 186, Shyavianand Das v. Baj 
Ffarain Das. (Ifc is not a wrong at all.) 

(1910) 5 Ind Gas 115 (116) (Cal), Moharned Mehdi Hasan Khan v. Bhul 
Kuar Mahton. 

(1937) AIR 1937 Oudh 291 (293) : 166 Ind Cas 774, Bank of Upper India 
V. Mt. liira Kuer, 

3. (1936) AIR 1936 Lah 334 (335) : 162 Ind Cas 303, Moti liamv. Bans Baj. 

(Reversing AIR 1935 Lah 702.) 

4. (1912) 15 Ind Cas 116 (117): 1913 Pun Re No. 97, Abdul Salam v. Ha7nid 

Ullah. 

6. (1929) AIR 1929 All 870 (871) : 118 Ind Cas 713, Municipal Board, 
Allahabad v. Sardar Bahadur Johari. 
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The causing of a nuisance by throwing latrine water through a 
hole in the wall is a continuing wrong.® 

19. SuGcessive breaches of contract. — This Section does 
not apply to successive as opposed to continuing breaches of contract. 
Section 23 of the Act of 1871 did not provide for continuing breaches 
of contract* but for successive breaches of contract and continuing 
wrongs and nuisances. As to successive breaches of contract, it was 
provided that a fresh right arose and a fresh period of limitation 
began to run upon every fresh breach,^ but it was also provided that 
this did not apply to suits for the breach of contracts for the pay- 
ment of money by instalments, whore, on default made in payment 
of one instalment, the whole became due.^ 

The provision as to successive breaches has not been ro-enacted 
in the corresponding Section in the succeeding Acts. This, however, 
cannot be taken to mean that successive breaches of contract do not 
give rise to successive causes of action. Article 115 of the Act makes 
it clear that in the case of successive breaches of contract, time 
begins to run upon every breach. Where, therefore, a party has re- 
curring or successive causes of action under the terms of a contract, 
each cause of action will give a fresh start to the period of limita- 
tion and the mere fact that a party has not availed himself of the 
earlier cause of action will not prevent him from availing himself of 
a later one.‘^ 

A contrary view was, however, held in the undermentioned 
case.'* In that case A, who purchased land from B agreed to pay 
certain fees annually to B in respect of such land, and further stipu- 
lated that in default of payment as agreed to, B should be entitled 
to the x^ossession of a portion of the land. A never made any xmy- 
ment and twelve years after the first default, B sued for possession 
of the said [portion. It was held that time ran only from the date 
of the first default and that the suit was barred under Article 143 
of the Act. A similar view was hold in the undermentioned case.® 
The decisions, it is submitted, do not seem to be sui)ported on 
principle. See also the undermentioned case.® 

Where A stands surety for B, a judgment-debtor who has been 
arrested in execution of a decree, and according to the terms of the 

6. (1921) 60 Ind Gas 529 (529) (Lah), Bukyi-ud-Din v. Altaf Ahmad. 

Note 19 

1. (1875) 7 N W P II C R 53 (55), Sadha v. Mt. Bhaffwani. (Mortgagee under- 

taking to pay annuity — Condition of forfeiture on default — Each 
default gives a fresh cause of action.) 

2. (1876) 24 Suth W R 20 (20), Bafjhoo Nath Doss v. Ranee Shiromo7icc Pat 

M.ohadebee. 

3. (1931) AIR 1931 Pat 285 (291) : 134 Ind Gas 609 : 11 Pat 112, Mukhdeo 

Singh v. liarakh Naraya^i Singh. 

4. (1882) 4 All 493 (495, 496) : 1882 All W N 125, Bhojraj v. Guishaiv Ali. 

6. (1897) 1897 Pun Re No. 28, Achhai' Mai v. Hukmayi. (Plaintiff’s cause of 
action arose on the date of the first default in paying interest.) 

6. (1916) AIR 1916 Lah 408 (404): 35 Ind Gas 235 (236), Locha Bam v. Jind- 
wadda Khan. 
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Saotion 28 surety bond, A undertakes to produce B on each date of hearing of 
Notes the case, the case is one admitting only of successive breaches and 

19 20 not a continuing breach.^ Similarly where A executes an instalment 

bond in favour of /i, his judgment-creditor, stipulating that he will 
pay monthly a certain sum of money, and that if five consecutive 
instalments are not paid, B might call for payment of the whole 
amount and execute the decree, the case is one admitting of succes- 
sive breaches. The non-payment of instalments is a constantly 
recurring cause of action and the decree- holder B can treat as his 
cause of action any of the defaults.*^ Where under a compromise 
the defendant undertook to deliver a certain quantity of grain to the 
plaintiff yearly, it was held that the failure to pay each year gave 
rise to a fresh cause of action and that the plaintiff can enforce his 
right to the grain for as many years back as were within the period 
of limitation/^ 

Note 20 20. Successive wrongs independent of contract. — The Section 

does not apply to successive wrongs. Where there are successive 
infringements of an existing or continuing right, each infringement is 
a wrong thus giving rise to successive wrongs, affording successive 
causes of action. As in the case of successive breaches of contract, 
the mere fact that a party has not availed himself of an earlier cause 
of action will not prevent him from availing himself of a later one. 
Thus each act of trespass gives a new cause of action for a proceeding 
to restrain the trespass.^ Similarly, w'here plaintiff sued for a 
perpetual injunction restraining the defendant from discharging rain- 
water on the roof of the plaintiff s shop through a parnala, it was 
held that on each occasion when the defendant discharged water 
through the parnala on the plaintiff’s roof, the plaintiff got a fresh 
cause of action and that the last occasion when this was done may 
be availed of as the cause of action for a suit.^ In Jalandhar 
Thakur v. Jharula where was appropriating for himself 

without any right the daily sui'plus income from the offerings made 
to a Hindu temple, and ten years after A" had begun to do so the 
shebait of the temple sued X for a declaration that he was entitled 
to the said income, it was held by their Lordships of the Privy 
Council that the suit was not barred by limitation. Their Lordships 

7. (1935) AIR 1935 Lah 174 (175) : 153 Ind Gas 459, Jalaldin v. Mchanrja 

Ram. 

8. (1869) 12 Suth W R 71 (72) : .3 Beng L R App 112, Mt. Khedu v. Kalu 

Sahu. 

9. (1904) 1904 Pun L R No. 106 (p. 393), Rattan Das v. Gopal Das. (Words 

‘continuing breach' were however used. This is not correct.) 

Note 20 

1. (1914) AIR 1914 All 531 (532) : 25 Ind Cas 185, Sheo Prasad Sonar v. 

Man'jar Manhar. (Door opened in wall lor passage to defendant’s 

house through plaintiff’s land — Each act of trespass gives new cause 

of action to restrain trespass.) 

2. (1920) AIR 1920 Lah 195 (196) : 66 Ind Cas 1003, Nur Muhammad v. 

Gauri Shankar. 

3. (1914) AIR 1914 P 0 72 (74) : 42 Cal 244 : 41 Ind App 267 ; 24 Ind Cas 601 

(P C). 
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observed : “On each occasion upon which Jharula Das received and 
wrongfully appropriated to his own use a share of the income to 
which the shebait was entitled, Jharula Das committed a fresh 
actionable wrong in respect of which a suit could be brought against 
him by the shebait.” 

See also the undermentioned cases.^ 


24 .* In the case of a suit for compensation for 
Suit for com- an act which does not give rise to a 
pensation causo of action unless some specific 

without” special injury actually results therefrom, the 
damage. period of limitation shall be computed 

from the time when the injury results. 

llluHtration. 


A owns the surface of a field. B owns the sub-soil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the 
surface subsides. The period of limitation in the case of a suit by A against B 
runs from the time of the subsidence. 


Act of 1877 — Section 24. 

Same as above except Illustration (b) (now repealed) which was as follows : 
(h) A speaks and publishes of /> slanderous words not actionable in them- 
selves without special damage caused thereby. O in consequence refuses to 
employ B as his clerk. The period of limitation in the case of a suit by B against 
A for compensation for the slander does not commence till the refusal. 


Act of 1871 — Section 25, 

25. In the case of a suit for compensation for an act lawful in itself, which 
Suit for comprnsa^ becomes unlawful in case it causes damage, the period of 
tion for art hecovt- limitation shall bo computed from the time when damage 
ing unlawful. accrues. 

Illustration. 

A owns the surface of a field, B owns the sub-soil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the 
surface subsides. The period of limitation runs from the time of the subsidence. 


Act of 1859. 

No corresponding provision. 


4. (1899) 23 Bom 659 (665) : 1 Bom L R 118, Jugal Kishore v. LaJeshynandas. 
(Every breach of constructive trust gives a fresh cause of action.) 

(1920) AIR 1920 Cal 558 (560) : 67 Ind Cas 805, Dhanpat Singh v. M.ohesh 
Nath. (Every denial of the right to an account from a trustee will 
give rise to a fresh cause of action.) 

(1909) 1 Ind Cas 289 (302) (Cal), Baroda Prasad Bauer jec v. Gajendra 
Hath Bauer jee. (Do.) 

(1918) AIR 1918 All 102 (104) : 44 Ind Cas 980 : 40 All 461, Dehi Prasad 
V. Badri Prashad. (Each inva.sion of right to take fallen wood gives 
rise to a fresh cause of action and suit for declaration can be brought 
within six years of each invasion.) 

(1883) 7 Bom 328 (327) : 7 Ind lur 613, Anandrao Bhikaji v. Shankar 
Daji. (Infringement of right of exclusive worship.) 

■(1876) 24 Suth W R 97 (98), Ramphul Sahoo v, Misree hall. 


Seotion 28 
Note 20 


Seotion 2i 
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Section 24 
Note 1 


S ynopsis 

1. Scope of the Section. 

2. Breach of contract. 

3. Specific injury. ” 

4. “Act.** 

8. Starting point of limitation. 


1. Scope of the Section. — This Section applies only where the 
act of the defendant does not, of itself , constitute a legal injury, but 
an injury subsequently results therefrom.^ In such cases, time will 
run only from the time when the injury results. The Illustration to 
the Section makes this clear. B's act in digging coal does not consti- 
tute a legal injury inasmuch as he owns the sub-soil and is entitled 
to dig coal. But the subsidence resulting from this act is itself an 
interference with A's enjoyment of his property and is an injury.^ 
Where the act of the defendant itself constitutes a legal injury, this 
Section has no application and the mere fact that the plaintiff 
suffers damage subsequently will not enable him to compute the 
period of limitation for a suit for compensation in respect of such 
act, from the date of the damage. Thus, where A threw sulphuric 
acid on the face of B, as a consequence of which B, after some time, 
lost his eyes, and sued A for damages, it was held that the act of A 
in throwing sulphuric acid was an assault, in itself constituting a 
legal injury ; that Section 24 did not therefore apply, and that time 
would run, not from the date when the plaintiff B lost his eyes, but 
from the date when the act was committed.^ Similarly where, 
owing to the wrongful omission of the defendant District Board, the 
plaintiff s trap dashed against a heap of road gravel and the plaintiff 
injured himself, as a result of which his leg had subsequently to be 
amputated, and he sued the District Board for damages, it was held 
that this Section did not apply to the case, that the Illustration made 
it clear as to what class of cases the Section applied, and that time 
ran not from the date of the amputation of the leg, but from the 
date of the accident.^ 

The corresponding Section of the Act of 1877 contained another 
Illustration as follows : 


Section 24 — Note 1 

1. (1924) AIR 1924 Bom 290 (292) : 84 Ind Oas 796, Abdulla Mahomed Jabli 

V. Abdulla Mahomed /Uilaikhi, 

(1927) AIR 1927 Nag 85 (86) : 98 Ind Oas 679, Hardco v. Ramchandra. 

ISee also (1874) 1 N W P H C R 292 (293), Furoohh HoseAn v. Fu2ul 
Bose in. (Malicious act — Time will run from the time when 
the act was committed, or at least from the time when damage 
resulting from the injury was actually suffered.)] 

2. (1891) 18 Cal 91 (96), Dtua/rka Nath Gupto v. Corporatioyi of Calcutta. 

3. (1924) AIR 1924 Bom 290 (292) : 84 Ind Oas 796, Abdulla Muhammad 

Jabli V. Abdulla Mahomed ZuLaikhi. 

4. (1920) AIR 1920 Pat 324 (329) : 58 Ind Gas 749 ; 6 Pat L Jour 359, Allan 

Mathewson v. District Boards Manbhum. 
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‘^ (b) A speaks and publishes of B slanderous words not action- Section 24 
able in themselves without special damage caused thereby. C, Notes 
in consequence, refuses to employ B as his^ clerk. The period of 1 — ^ 

limitation in the case of a suit hy B against A for compensation 
for the slander does not commence till the refusal.” 

A slander in India is clearly an act, in itself constituting a legal 
injury being an infringement of the legal right of reputation. (See 
Article 25 and commentary thereunder.) In view of the discussion 
above, Section 24 will not apply to such cases and the Illustration 
was therefore wrong. In view of this, apparently, it has been 
omitted from the present Section. It has been held in the under- 
mentioned case^ that this Section will apply to an application under 
Section 235 of the Companies Act 1913 (which is to be regarded as 
a suit) for compensation for misfeasance of the directors (being 
wilful neglect and breach of trust). It is submitted that this view 
is not correct. The misfeasance in the case was clearly itself a 
wrongful act and Section 24 cannot apply to such cases. The under- 
mentioned cases*^ were also cases of similar applications, the limitation 
applicable to which had to be decided. In neither of these, however, 
was the applicability of Section 24 considered or adverted to. 

The Section does not extend or restrict any period of limitation 
but alters the date or time from which limitation has to be computed 
according to the third column of the x4rticles of the first Schedule. 

Thus, if the suit is for compensation for any malfeasance or 
misfeasance, independent of contract, which is not actionable 
without specific injury, the period of two years prescribed by 
Article 36 will run, not from the date of malfeasance or misfeasance, 
but from the time when the injury results.^ The effect of this 
Section on Article 36 is thus to postpone the starting point of 
limitation to the date when the injury results. Similarly where an 
act, not actionable without proof of specific injury resulting there- 
from, is done by a local authority in jmrsuance of their powers under 
a statute, the commencement of the period of limitation under 
Article 2 will, by virtue of this Section, be postponed to the time 
when the injpTy results." 

2. Breach of contract. — It has been held by the High Court Note 2 
of Allahabad that the Section applies not only to suits based on torts 

6. (1930) AIK 1930 Bom 572 (585) : 54 Bom 226 : 127 Ind Gas 305, Govind 
Naraiia7ia v. Rangnath Gopal. 

6. (1927) AIR 1927 Lah 433 (434, 435) : 8 Lah 167 : 100 Iiid Gas 907, Bhi7n 

Singh V. Jiasheshar Nath. 

(1923) A i R 1923 Lah 58 (59, 60) : 71 lud Gas 899, Bank of Multan v. 
llukum Ohand, 

(1925) AIR 1925 All 519 (528) : 88 Ind Gas 785 : 47 All 669, Union Bank 
of Allahabad, In re. 

7 . (1929) AIR 1929 Pat 246 (246) : 8 Pat 776 : 120 lud Caa 026, Jagannath . 

Marwari v. Kali Das Raha. 

8. (1909) 2 Ind Gas 819 (824) : 1909 Pun Re No. 72, Richard W atso7i v. Munu 

cipal Corporation, Simla. 

(1891) 18 Cal 91 (96) : Dwarka Nath Gupto v. Corporation of Calcutta. 
fConfitruction of reservoir by Corporation of Calcutta — Subsidence ot 
plaintifi’s house caused — Subsidence gives a cause of action.) 
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Itoctlon 24 
Notes 
2—5 


Ifote 3 


Note 4 
Note 6 


but also to suits based on contracts.^ Thus, where A entrusted a 
certain sum of money with B to be paid by the latter to A's 
mortgagee and B failed to pay the amount within a reasonable time, 
it was held by Ashworth, J., that the mere failure to pay did not 
give rise to a cause of action for compensation but that a cause of 
action arose when A suffered damages by being forced to pay an 
additional sum as interest to his mortgagee, and the suit was 
therefore governed by this Section read with Article 116 of the Act.® 
A contrary view, namely that the Section applies only to suits based 
on torts and not to suits based on contracts, has been held by the 
High Court of Bangoon.'"* 

3. ** Specific injury.” — The word ‘‘injury*’ in this Section 
includes l^gal injury} The word “specific” means “that can be 
specified.”® 

4. “Act.” — Under Section 3 clause 2 of the General Clauses Act, 
1897, “act” includes “illegal omissions.”^ 

5. Starting point of limitation. — The computation of time 
in cases coming under this Section is to be made from the date the 
injury rcs'idts and not from the date when the plaintiff becomes 
aware of the injury or loss.^ 


Section 25 


Computation of 25 .’ All instruments shall, for 

time mentioned in tho purposes of tliis Act, be deemed to 
in»tniment*. made with reference to the Gre- 


gorian calendar. 


Act of 1877, Section 25 ; Act of 1871, Section 26. 

Same as above. 


Act of 1859. 

No corresponding provision. 


Note 2 

1. (1926) AIR 1920 All G06 (609) : 95 Ind Gas 913, Kedar Nath v. liar 

Govind, 

12. (1926) AIR 192G All 605 (607. 608) : 95 Ind Oas 913, Kedar Nath v. Har 
Gorind. (Kaiihaiya Lai, J., dealt with the case as falling under 
Article 63 and did not advert to S. 24.) 

3. (1936) AIR 1936 Rang 510 (514) : 166 Ind Cas 48, V. M. Gany v. Lcong 
Ghijr. (AIR 1920 All 605 Dis.sented from.) 

Note 3 

1. (1930) AIR 1930 Bom 572 (585) : 54 Bom 226 : 127 Ind Cas 305, Govind 

Narayan v. Bangjiath GopaU 

2. (1926) AIR 1926 All 605 (608) : 95 Ind Cas 913, Kedar Nath v. Har 

Goviiid, 

Note 4 


1.- S«« also (1926) AIR 1926 All 605 (609) : 95 Ind Cas 913, Kedar Nath v. 

Har Grovind, 

(1891) 18 Cal 91 (^l)GHioarkaNath v. Corporation of Calcutta, 

Note 5 

1. (1936) AIR 1936 Rang 310 (313) ; 164 Ind Oas 410, Tavoy Municipality v. 
U Khoo Zun Nee, 
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Illustrations. 

(a) A Hindu makes a promissory note bearing a Native date only, and 
payable four months after date. The period of limitation applicable to a suit on 
the note rune from the expiration of four months after date computed according 
to the Gregorian calendar, 

(b) A Hindu makes a bond, bearing a Native date only, for the repayment of 
money within one year. The i)eriod of limitation applicable to a suit on the 
bond runs from the expiration of one year after date computed according to the 
Gregorian calendar. 

Synopsis 

1. Scope of the Section. 

2. ^‘Shall, for the purposes of this Act, be deemed.” 

3. Instrument fixing 30th of a Native month for payment — 

Month containing only 29 days. 

1. Scope of the Section. — The ordinary meaning of the word 
"‘month” in the English language is a lunar month and not the 
artificial month in the Gregorian calendar.^ Until the year 1850 
the word month” in an Act of Parliament meant only “lunar 
month,” but since that date it is used in Acts of Parliament as 
meaning calendar month. ^ The rule as to month’ meaning a lunar 
month in contracts still remains the law in England.'"^ It has been 
held that the same interpretation must be given in this country also 
to the word ‘month’ used in a contract in English.^ Thus, where an 
insurance contract provided that the lapse of 6 months after loss, 
without any suit or action being taken, should be regarded as con- 
clusive evidence against the validity of any claim in respect of the 
loss, it was held that the word ‘month’ must be taken to be ‘lunar 
month’ of twenty eight days.® 

A year in English language means the period in which the 
revolution of the earth round the sun is completed. 

The Legislature in this country has, for certain purposes, modified 
the ordinary meaning of the words ‘year’ and ‘month’. Thus, in 
Section 3 clause (33) of the General Clauses Act, 1897, a month’ is 
defined as meaning a month acc^ording to the British calendar ; and 
in clause (69) of the same Act, a ‘year’ is defined as meaning a ‘year* 
according to the British calendar. These definitions, however, apply 
only where such expressions }iaiu> been usrd in any Act of the 
Legislature.^ 

Section 25 — Note 1 

1, (1909) 2 Ind Cas 573 (583) : 36 Cal 516, South British Insurance Company 

V. Brajonath Shaha. 

2, (1909) 2 Ind Gas 573 (583) : 36 Cal 516, South British Insurance Co7npany 

V. Braj math Shaha. 

(Wharton’s ‘^Law Lexicon.”) 

3, (1909) 2 Ind Gas 573 (583) : 36 Cal 616, South British Insurance Company 

V. Brajonath Shaha. 

4, (1909) 2 Ind Gas 673 (684) : 36 Cal 516, South British Ijisurance Company 

V, Brajonath Shaha. 

5, (1909) 2 Ind Gas 573 (584) : 36 Cal 616, South British Insurance Company 

V. Brajonath Shaha. 

'6. (1909) 2 Ind Oas 678 (684): 36 Cal 516, South British Ins. Go.y. Brajonath. 


Section SS 
Note 1 


Note 1 
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Section 25 
Notes 
1—2 


Note 2 


The present Section enacts that all instruments shall for the 
purposes of this Act be deemed to be made with reference to the 
Gregorian calendar. 

As has been seen already, in cases not falling within the scope of 
these enactments a “month*’ and a “year” would still bear their 
ordinary meanings as explained above. 

2. “Shall, for the purposes of this Act, be deemed.” — There 

was no provision corresponding to this Section in the Act of 1869 
and it was held that when a Native date was borne by an instrument 
and a debt made payable within a certain number of months, those 
months must be taken to be the Native months and the period of 
limitation reckoned by the English year from the English date which 
may correspond with the Native date on lohich the stipulated period 
of 2 )<^yment calculated according to the Native date, may expire, 
the reason of the decision being that the parties having used Native 
dates, must be presumed to have contracted with reference to Native 
and not to English calendar.^ 

After the introduction of the i)resent provision in 1871, there 
has been a conflict of opinion as to whether the words ‘ month” and 
“year” used in any instrument must for purposes of the Act be 
reckoned according to the Gregorian calendar even in cases where 
the intention of the parties to use a different calendar is clearly appa- 
rent. In Nilkanth v. Vaitatraya,^ the High Court of Bombay held 
that the Section means that the parties shall be deemed to have used 
the terms ‘month’ and ‘year’ in the sense they bear in the Gregorian 
calendar. In Tiungo Bujaji v. Bahaji,^ the instrument contained 
a stipulation as follows: ‘ In the month of Kartik Shake 1799, — that 
is to say in four months — we shall pay in full the principal and 
interest.” Westropp, C. J., observed as follows : — 

“The Court thinks that the true construction of the note is 
that the maker was to pay within four lunar months from the 
date, which would expire in the month of Kartik. Four months 

(1881) 10 Cal 913 (911), Sarnda Prashad Gangidi v. Pahali Mahanti. 
(Tho word “months” in S. 32 of Act X of 1859 should be computed, 
in calculating the period of limitation, according to the English 
calendar.) 

(1879) 1 Cal 497 (497) : 3 Cal L R 398, Mahomed Elahee Bukhsh v. Brojo* 
kishore Sen. 

(1870) 13 Suth W R 183 (183) : 4 Beng L R App 53, Maharaja Jay Manqal 
Sin’fh Bahadur v. Lai Rang Pal Shigh. (Year and month in the 
Limitation Act must be computed according to the English calendar.) 

(1872) 18 Suth W R 403 (403) ; 9 Beng L R App 41, Khasro Mandar y, 
Premlal. 

(1924) AIK 1924 Nag 21G (21G) ■. 76 Ind Cas 44, Motiram v. Lakmichand. 
(Year according to S. 107 of Transfer of Property Act.) 

Note 2 

1. (1868-69) 5 Bom H CB AC150 (151), Ganyatrav Bamji v. Mannu Mokanji* 

(1869) 6 Bom H 0 R A C 136 (136), Lalji Vaijinath v. Bavji Abaji. 

(1870) 7 Bom H G R A G 77 (78), Babaji Lakshman v. Maroti Raghoji, 

2. (1879-80) 4 Bom 103 (104) ; 4 Ind Jur 580. 

3. (1883) 6 Bom 83 (85). 
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according to the Gregorian calendar, would extend beyond that 
naonth, and expire in Marge Sheersh, But the legislation in 
Section 25 of Act 5 of 1877 is absolute. There is no saving of 
cases in which it appears on the face of the contract that lunar 
months were intended by the parties. This Court, must, there- 
fore, be guided by Section 25, and hold the period of four months 
to be, for the purpose of ascertaining whether or not the suit is 
barred by lapse of time, four months according to the Gregorian 
calendar.” 

The view taken in Bungo Bihjajts case^ has been followed in the 
undermentioned cases. ^ In fjatifunnissa v. Dhan Kumvar,^ the 
question was regarded as one of intention of the parties, although 
Bungo Bujajis case^ was cited with approval by Beverley, J. It was 
also observed that a liberal construction should be given in cases of 
doubt. In that case the reckoning according to the Gregorian 
calendar gave a larger period to the plaintiff and was accordingly 
adopted. The High Court of Allahabad has also held that the ques- 
tion is one of intention of the parties and if the intention of the 
parties is clear that the months should be reckoned in a particular 
manner, Section 25 will have no application.^ The Judicial Commis- 
sioner s Court of Nagpur also seems inclined to this view\^ 

3. Instrument fixing 30th of a Native month for payment — 
Month containing only 29 days. — Where money advanced under an 
instrument is stipulated to be repaid on the 30th of a particular 
Hindu month and it happens that that month in that year contains 
only 29 days, the cause of action has been held to arise only on the 
first of the next month. Thus, where money was repayable on the 
30th Polls 1283 B. S. and Pous in that year consisted only of 29 days, 
the 29th Pous answering to the 12th January 1877, it was held that 

4. (1924) AIK 1924 Nag 208 (208) ; 78 Ind Gas 338, IJarhhagnt v. Narayan 

Jiao. (Evou when lunar montlis are mentioned in a vernacular con- 
tract the time is to be decided by reference to calendar months.) 

(1927) AIR 1927 Mad 917 (918, 919) : 105 Ind Gas 241, Vcntaiasuhramania 
\ . Bhirava^waini. ((^owle deed executed on 2nd May 1891, which was to 
operate for ‘*16 years, from this year till the end of Tedugu year Pra- 
bhava.”) 

(1898) 11 C P L R 91 (93), Bhaiyalal Wani v. J ninnadas Potdar. (Money 
to be paid in 12 months i. e. up to Baisakh 1302 Fasli — Months must 
be calculated according to Gregorian calendar.) 

(1936) AIR 1336 Oudh 270 (274) : 161 Ind Gas 605, Baja Ram v. Bame^ 
fihwnr Bakhsk Singh. (Their Lordships however rely upon S. 8 
Gl. (59) of the General Glauses Act which cannot apply to the case.) 

(1931) AIR 1931 Oudh 357 (358) : 134 Ind Gas 601, Pulal Bam Dubey v. 
Sanchil Misir. 

5. (1897) 24 Cal 382 (384, 386). 

6. (1915) AIR 1916 All 272 (273) : 29 Ind Cas 980, THvarkci Prasad v. Baja 

Bam . 

(1925) AIR 1925 All 138 (139) : 82 Ind Cas 330 : 47 All 66, Bmhan Lai v. 
Bashir Ahmed. {Partie.s intending to give G months according to 
Hindu calendar for payment — Gregorian calendar not to be applied.) 

7. (1927) AIR 1927 Nag 259 (261) ; 102 Ind Cas 688, Madhorao Narayan Bao 

V, Deepchajid. 


Seotlon 25 
Notes 
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Note 3 
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Section 26 a suit brought on the 13th January 1880 was in time.^ This decision 

Note 3 has been followed by the High Court of Madras in the undermen- 

tioned case^ arising under similar circumstances. These decisions 
rest on general principles of law and have however nothing to do 
with Section 25 of the Limitation Act. 

Notes 

1. (1881) 6 Cal 239 (240) : 6 Cal L R563, Almas Bayiee v. Mahomed Buya. 

2. (1894) 17 Mad 61 (62), Gnanasammanda Pandaram v. Palaniyandi Pillai. 



PART I V. 

Acquisition of Ownership by Possession. 

26 .* (i) Where the access and use of light or 
air to and for any building have been 
psaceably enjoyed therewith as an 
easement, and as of right, without 
interruption, and for twenty years, 

and where any way or watercourse, or the use of 
any water, or any other easement (whether affirmative 
or negative) has been peaceably and openly enjoyed by 
any person claiming title thereto as an easement and 
as of right without interruption, and for twenty 
years. 


Act of 1877 — Section 26. 

Samo as Section 27 of the Act of 1871 below. 

Act of 1871 — Section 27. 

PART IV. 

ACQUISITION OF OWNERSHIP BY POSSESSION. 

27, Where the access and use of light or air to and for any building ha» 
been peaceably enjoyed therewith, as an easement, and as 
Acquisition of of right, without interruption, and for twenty years, and 

right to easement. where any way or water-course, or the use of any water, 

or any other easement, whether affirmative or negative, 
has been peaceably and openly enjoyed by any person claiming title thereto as 
an easement and as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, way, water-course, use of 
water, or other easement, shall l>e absolute and indefeasible. 

Each of the said periods of twenty years shall be takcui to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested. 

E.rplanation . — Nothing is an interruption within the moaning of this 
Section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some jw^rson other than the 
claimant, and unless such obstruction is submitted to or acquiesced in for one 
year after the claimant has notice thereof and of the person making or authorizing 
the same to be made. 

Illustrations. 

(a) A suit is brought in 1871 for obstructing a right of way. The defen- 
dant admits the obstruction, but denies the right of way. The plaintiff proves 
that the right was peaceably and openly enjoyed by him claiming title thereto as 
an easement and as of right, without interruption, from 1st January 1850 to 1st 
January 1870, The plaintiff is entitled to judgment. 

(h) In a like suit also brought in 1871, the plaintiff merely proves that he 
enjoyed the right iu manner afore.said from 1848 to 1868. The suit shall be dis- 
missed, as no exercise of the right by actual user has been proved to have taken 
place within two years next before the institution of the suit. 

(c) In a like suit, the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the plaintiff 
on one occasion during the twenty years had asked his leave to enjoy the right.. 
The suit shall be dismissed. 


Seotion 26> 


Act of 1859. 

See Note 1 to this Section. 
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Section 26 the right to such access and use of light or air, 

way, watercourse, use of water, or other easement 
shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be 
taken to be a jieriod ending within two years next 
before the institution of thfe-suit wherein the claim 
to which such period relates is contested. 

(2) Where the property over which a right is 
claimed under sub-section (1) belongs to ^[the Crown], 
that sub-section shall be read as if for the words 
“twenty years” the words “sixty years” were sub- 
stituted. 

Explanation . — Nothing is an interruption within 
the meaning of this section, unless where there is an 
actual discontinuance of the possession or enjoyment 
by reason of an obstruction by the act of some person 
other than the claimant, and unless such obstruction 
is submitted to or acquiesced in for one year after the 
claimant has notice thereof and of the person making 
or authorizing the same to be made. 

Illustrations. 

(a) A suit is brought in 1911 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that 
the right was peaceably and openly enjoyed by him, claiming title thereto as an 
easement and as of right, without interruption from 1st January 1890 to let 
January 1910. The plaintiff is entitled to judgment. 

(h) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the plaintiff, 
on one occasion during the twenty years, has asked his leave to enjoy the right. 
The suit shall be dismissed. 

Synopsis 

1. History of the law of acquisition of easements in India. 

2. Extent of applicability of the Easements Act and the 

Limitation Act. 

3. Acquisition of easements by prescription. 

4. Other modes of acquisition not barred. 

5. Who can acquire easements. 

6. Easements of light and air. 

7. Right of way* 

8. Right to watercourse or to the use of any water. 

9. “Any other easement.” 

10. “Peaceably.” 

1 Substituted for the word “Goveruinent” by the Goverumeut of ludia 
1 Adaptation of Indian Laws) Order, 1987. 
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11. Enjoyment should be open. 

12. As an easement. 

18. “As of right.” 

11. “Without interruption." 
il6. “For 20 years.” 

16. Sixty years' user necessary against Government. 

IT. Plea of easement. 

18. Onus of proof. 

19. Suit in respect of easements — Parties. 

20. “Shall be absolute and indefeasible.” 

21. Custom, if can override the Limitation Act. 

22. Unity of title or possession of dominant and servient 

estates in the same person — Effect. 

Other Topics 

Abandoiimrnt suid discoutinuaiice ... ... ... See Note 14 

Artidcial watercourse ... ... • See Note 8, Pts. 1 to 3, F-N (3) 

^Belongs’ in sub-section 2 refers to ownership and not to possession : See Note 16, 

Pt. 6 

Enjoyment for 20 years by same person not necessary ... See Note 16, Pt. 20 
Mere non-user for sometime — Not iiiterfnption... See Note 14, Pts. 3, 4 

Permissive user — Not user as of right ... ... See Note 13, Pt. 7 

User *as of right’ — Presumption ... See Note 13, Pts. 9a to 11 ; Note 18 Pt. 2 


!• History of the law of acquisition of easements in India. — 

The origiin of servitudes seems to have been as ancient as that of 
property. They seem to iiave been well known both to the Hindu 
and Mahomedan law as well as to the English law. After the advent 
of the Ih'itish in India, the development of the law of easements in 
this country prior to the passing of the special Acts relating to 
easements was marked by the application of the principles of English 
law. In Districts outside the Presidency Towns where the law was 
to be administered according to the principles of justice, equity and 
good conscience, the English principles were applied as being the 
measure of justice, equity and good conscience but subject to such 
mod ifictat ions as were suited to the usages and habits of the people. 
In the Presidency Tow^ns themselves, the l^mglish law was adminis- 
tered by virtue of the provisions contained in the Charters constituting 
the High Courts. By Kegulation Y of 1827 the acquisition by prescrip- 
tion was prov ided for so far as the mofussil in Bombay Presidency was 
concerned, the period necessary for such acquisition being HO years. ^ 
In other 1 ‘residencies, sometimes, a user for a period of 20 years, and 

Section 26 — Note 1 

1.(1873)10 i cm H C R 399 (400), Saimlgiapa Virbasapa v. Basranapa 
Jkrsapa. 

(ISf'if') 2 Born H C R 383 (333), Bavihhau Baimshet v. Bhai Lahm^lfct* 

2 Bciai H C R 334 (337), Anaji Dattnshet v. Morushci Bapuis.hcU 

Lim. 55 


Stfotion 28 
Mote 1 


Note 1 
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Note 1 
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sometimes for a period of 12 years was held necessary to acquire an 
easement^ and in some cases the question was regarded as one to be 
decided on the facts of each case whether the enjoyment was of suffi- 
cient length as to enable the Court to hold in favour of acquisition.® 

In the year 1859 an attempt was made to insert in the Limitation 
Bill of that year, the following provisions relating to the acquisition 
by prescription of easements : — 

“iv. Subject to the exceptions and to the qualifications hereinafter 
mentioned, whoever has enjoyed, mediately or immediately, 
any benefit, liberty or privilege derived out of immovable 
property or any right of ownership over the same for the space 
of 12 years without interruption, shall acquire by prescription 
both at law and in equity, a right to the enjoyment of such 
benefit, liberty or privilege as against the owner of such 
immovable property, unless such benefit or privilege shall have 
been enjoyed by some consent or agreement expressly given or 
made for that purpose by some deed or writing. 

“v. If the perpetual right to any such benefit, liberty or privilege 
as in the last preceding Section mentioned, whether acquired 
by prescription or otherwise, shall have been disused for 12 
years when it was capable of being used, the same shall be 
extinguished.” 

These Sections were, however, omitted when the Bill was passed 
into law and the old system of administering the law of easements 
in the Presidency Towns and in the mofussil continued. 

The Limitation Act of 1871 introduced for the first time provisions 
relating to easements in Sections 27 and 28 thereof corresponding 
to the present Sections 26 and 27. The provisions were confined to 
the acquisition of easements by prescrijjtion. The acquisition of 
easements in other ways than by prescription, the extent, incidents 

2. (1869) 12 Suth W R 76 (77) : 3 Beng L R 211, Krista Chunder Chucker- 
hiitty V. Krista Ghunder Burnick, (A user for the period of 12 
years gave a person a legally prescriptive right.) 

(1869) 11 Suth W K 622 (523, 524, 525) : 3 Bong L R A C 166, Kartick 
Chunder Sircar v. Kartick Chunder Dey. (12 years sufficient.) 

(1869) 6 Mad H C R 6 (21), Ponnusami Tovar v. Galloctor of Madura. (Per 
Scotland, C. J.) 

8. (1920) AIR 1920 Cal 835 (836) : 59 lud Cas 319, Bala% Ghand Pal v. 
Panchu Gopal Seal, 

(1869) 5 Mad H C R 6 (25, 26, 28), Ponnusami Tevar v. Collector of 
Madura. (Per Innes, J.) 

(1869) 12 Suth W R 274 (274, 275) : 3 Beng L R A C 325, Poop Ghunder 
Ghose V. Eoop Moonjuree Dossee. (Bong user is enough but no^ 
specific number of years necessary.) 

(1869) 3 Beng L R A C 211 (212) : 12 Suth W R 1%, Krista Ghunder 
Ghiickerhutty v. Kristo Chunder Burnick. 

(1870) 14 Suth W R 199 (200), Imamhundee v. Sheo Dayal. 

(1870) 13 Suth W R 440 (441) : 5 Beng L R 174, IjduLlick Kurim Baksh 
v. Harrihur Mandar. 

(1867) 7 Suth W R 271 (272), Bhugwan Ghunder Ghoiodhry v. Shaikh 
Khosal, 

[See also (1868) 10 Suth W R 462 (453), Mohim Ghunder Ohucker^ 
butty V. Ghundee Churn Qooho.^ * 
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^nd «xtinetion of easements were all matters to which the principles 
of English law continued to be applied. The Act repealed the 
Bombay Regulation V of 1827. 

The Limitation Act of 1877 simply reproduced the Sections 
relating to easements in the Act of 1871. 

In the year 1882 the Indian Easements Act^^ was passed codifying 
the law of easements and licenses in India. It however extended 
only to the Provinces of Madras, Central Provinces and Coorg, 
and so far as such Provinces were concerned the provisions of the 
Limitation Act as to easements were repealed. 

By Act 8 of 1891 the Easements Act 1882 was extended to what 
now is the United Provinces, and the Province of Bombay. 

The present Act has reproduced the provisions as to easements 
in the Act of 1877 with the following changes : 

1. Sub-section 2 of Section 26 is new and enlarges the period of 
prescription to 60 years where the servient tenement belongs 
to the Government- 

2, The words “the Crown'’ were substituted for the word 
“Government” in sub-section 2 by the Government of India 
{Adaptation of Indian Laws) Order, 1937. 

3- Illustration (b) to the Section was omitted apparently on the 
ground that it was not correct, no actual user being necessary 
to be shown within two years of the suit. See Note 15, infra, 

2. Extent of applicability of the Easements Act and 
the Limitation Act. — As has been seen in Note 1 ante, the 
Easements Act now applies to the Provinces of Madras and Bombay, 
the United Provinces, the Central Provinces and to Coorg. Sub- 
section 4 of Section 29 of this Act provides that nothing in Sections 26 
and 27 and the definition of easement in Section 2 clause 5 shall 
apply to cases arising in territories to which the Easements Act 
may, for the time being, extend. Thus, it is clear that in the said 
Provinces, the law of easements in all the aspects is solely governed 
by the Easements Act. 

In all the other Provinces in India, the law so far as the acqitisi. 
tion of easements by preficri-ption is concerned, is that prescribed by 
the Limitation Act. The extent, incidents, extinction and disturbance 
of easements as well as other modes of acquisition of easements, are 
not affected by this Act and are governed by the principles of 
English Law as it stood before the Prescription Act in England 
where such application is suited to the usages and habits of the 
people.^ 

3a. See pages xvi — xxxiii, supra. 

Note 2 

1. (1912) 12 Ind Cas 60 (61) : 39 Gal 59, Paul v, William Tiohson, 

(1895) 19 Bom 797 (801), Municipality of Poona v, Waman Eajaram^ 
(Easement of necessity — Acquisition.) 

(1894) 18 Bom 616 (623, 628, 629), Ckuni Lai Mancharam v, ManishanJear 
Atmaram, 

(1887) 14 Cal 839 (855), Delhi and London Bank Ltd, v. Hem Lall Dull. 


Beotion as 
NotM 
1—2 


Note 2 
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Seotion 26 The Easements Act has generally adopted the principles of 

Notes English law in such matters except in certain particulars, and 

2 3 consequently decisions in cases arising under the Easements Act 

may usefully be referred to in dealing with similar cases arising in 
Provinces to which the Easements Act does not apply. 

Note 3 3* Acquisition of easements by prescription. — Under the 

early English law, prescription was not regarded as a mode of 
acquiring an easement. Where long user of a particular right 
was proved, it was regarded as evidence that the servient owner 
acquiesced in or consented to such user being made, from which 
acquiescence or consent a grant or covenant on the part of the 
servient owner could be prestimed,^ provided the nature of the user 
was what it would have been if the person claiming tlie right had 
been a grantee or a person in whose favour a covenant had been 
entered into by the servient owner. A grantee or a covenantee 
would exercise the right obtained by him openly and peaceably and 
without fear of interruption. It was therefore a user of this nature 
for a long time that gave rise to the presumption of grant or 
covenant in his favour.^ In the course of the development of the 
law, immemorial user, which at first was regarded as necessary to 
raise the presumption of grant, was changed to user for the period 
of legal memory which reached back to 1 189 A. D. and no farther. 
This was the result of the Statute of Westminster, 3 Edw. I c. 39. 
Ijater still, user for the period of living memory came to be regarded 
as sufficient evidence of user from the time of legal memory. Lastly, 
user for a period of 20 years was regarded as sufficient to raise 
the said presumption. This was based on the analogy of the 
provisions in the Statute of James 1 c. 16, which limited the period for 
possessory actions to a period of 20 years. But whatever the length 
of the user was, it did not by itself create a right of easement, but 
was merely regarded as raising a jyresumption of a grant having 
been made or a covenant having l)een entered into. It was under 
the English Prescription Act, 3 A I Will. IV, Oh. 71, that a user 
for a particular period, created by its own force, a right which was 
non-existent.'^ But notwithstanding that prescription was thus made 
a mode of acqtiisition of easements, the principle that prescription 
lies in grant which in its turn is based upon thc3 acquiescence or 

(1927) AIR 1927 Lah 492 (49B) : 102 liiO Cas 447, Karaw Jfahi v. Ghtilam 
Mustafa. (Alteration of oasomorifc not increasing burden furnishes no 
cause of action.) 

Note 3 

1. See Peacock on “Easements,” 3rd Edition, pages 414. 421, 422, 425. 

ISee also (1916) AIR 1910 Sind 29 (31) : 33 Ind Cas 615 : 9 Sind 
L B 101, Prcviji hadha v. Visram AniuL’] 

2. Peacock on “Easements” 3rd ICdifcion, page 425. 

2a. See pages xiii — xv, supra. 

3. (1809) 5 Alad H C R C (20, 21), Ponymsami Terar v. Collector of Madura. 

(Eijglisb Law surveyed.) 

(1876-78) 1 Mad 335 (337-338) : 1 Ind Jur 802, Suhrayuania Ayynr v. 
Uamachandra linn. (Ijnglish law surveyed.) 
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consent of the servient owner has never been lost sight of* and is Section 26 
found in the re(iuirement that the user must be nec vi ncc clam nec Notes 

procar iOy i. e. peaceable, open and without interruption.'*^ 3 ^ 

This Section has followed the general principles of English law 
as to the acquisition of easements by prescription in that it pres- 
cribes that there must be user for 20 years and that such user must 
■bo open, peaceful, as of right and without interruption.'' 

4. Other modes of acquisition not barred. — The leading case Hote 
on the point is Bajrup Kocr v. Abdul Ifosscin,^ where the plaintiff 
had enjoyed a right to an artificial watercourse for more than 
twenty years prior to the obstruction comidained of, which was, 
however, more than two years before suit. It was held by the High 
Court of Calcutta that the claim to establish his right was barred 
under Section 27 of the Act of 1871 (now Section 20). It was lield 
by their Lordships of the Privy Council that the Act did not exclude 
other modes of acquisition, that, indeiJendent of the Act, a grant 
could be presumed from long user and that on the facts of that 
case a presumption should be made. Their Lordships observed as 
follows : — 

“But the Statute is remedial and is neither prohibitory nor 
exhaustive. A man may acquire a titU) under it who has no 
other right at all, but it does not exclude or interfere with 
other titles and modes of acquiring easements.’' 

It has consequently been held in numerous cases" that a grant 
or other legal origin could be presumed from long user and relief 

4. Src (1864) 1 Sufch \V R 280 (280), Moonahee Zunwr AH v, Mt, Durgahun, 

(Granfc is implied in prcKcription.) 

(18G5) 4 Sufch W R 49 (50), (ktlucl:. Chunder Clioivdhury v. Tarinec 
Ch urn Chnlcerhuitih (An easement by prescription presupposes a 
grant.) 

(1926) A I H 1926 Cal 047 (647) : 91 Ind Cas 848, Mamin Khan v. 

M(ni''udd in Khan. (Ea.sement.s by prescription are acquired only 
by sufferance of the dominant owner.) 

4a. (1917) AIR 1917 Tali 882(888): 87 Ind Ca.^^ 788 : 1917 Pun Re No. 4, Sit ndar 
V. Nag. (Enjoyment should bo ncn ri ner clam ueo precario.) 

(1931) AIR 1931 Laii 395 (398) : 12 Lah 741 : 135 Ind Cas 51, naui 
Sarnp v. Ahdul Hag. 

5. See (1925) AIK 1925 Cal 788 (789) : 87 Ind Cas 19, Behan Lat Mnkerjec 

V. Asutosk Bauer jee. 

Note 4 

1. (1881) 6 Cal 894 (403) : 7 Ind App 240 : 4 Sar 199 : 7 Cal L K 529 : 4 Ind 

Jur 580 : 3 Suther 816 : 4 Hhomc L R 7 (P G.) 

2. (1924) AIR 1924 Cal 869 (370) : 69 Ind Cas 183, Amriinaai Biswas v. 

Jogcndra Chandra Bkattacharjee. (Immemorial user — Clrarit may 
be proBiimed.) 

(1923) A I K 1923 Cal 291 (291) : 67 Ind Cas 244, Gnru Prasanna Roy v. 

Fulchand MondaL (The proyisions of Section 26 are not applicable 
where plaintiff sues for a declaration of a right of casement on the 
basis of lost grant.) 

(1923) AIR 1923.Cal 200 (201): 70 I. C. 263, AH Mohamed v. Sheikh Kalii. 

(1876) 16 Beng L R 861 (367), Modhoosooden Dey v, Bissonaih Dey. (Grant 
may be implied from long user.) 

(1883) 8 Cal 956 (968) : 10 Cal L H 677 : 7 Ind Jur 86, Charu Surnokar v. 

Dakouri Chunder Thakur. (Relief was given on the basis of implied 
grant though the case did not fall under Section 26.) 
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granted on that basis, though the plaintiff is unable to establish his 
right to an easement under Section 26 of the Limitation Act. 

An easement such as a right of way may be acquired partly by 
grant and partly by prescription.^ 

8. Who can acquire easements. — An easement may be acquir. 
ed in respect of a tenement either by the owner of such tenement or 
on his behalf by any person in possession thereof.^ Thus a tenant of 
the owner can acquire an easement for the benefit of the dominant 
tenement in his possession and the owner may thus gain a prescrip- 
tive right.^ One of two or more co-owners of immovable property 

(1918) AIR 1918 Cal 212 (213) : 46 Incl Cas 970, Nagejidra Nath Mazuni- 
dai' V. Banioari Lai Das. (Section 26 of the Limitation Act has 
nothing to do with an ancient village pathway used by the inhabi- 
tants of a particular village from time immemorial.) 

(1908) 35 Cal 851 (857), Eshan Chandra Samania v. Nil Moni Singh, 
(1920) AIR 1920 Cal 940 (941) : 62 Ind Cas 638, Surendra Nath v. Gir- 
dhari Singh, 

(1911) 9 Ind Cas 846 (847) (Cal), Abdul Khoyral v. Hem Chandra Hoy. 
(1909) 2 Ind Gas 410 (411) (Cal), Ncrode Kanta Chalrararthy v. Bharat 
C handra C h alrahar I hy. 

(1925) AIR 1925 Pat 748 (749, 750) : 90 Ind Cas 356, Abdul Ghani v. 
Harna^n Singh. 

(1926) AIR 1926 Cal 507 (507) : 53 Cal 1016 : 91 Tud Cas 712, Bhabadee 
Chatter jee v. Bhussan Chandra Muherjee. 

(1881) 6 Cal 812 (814), Achul Malita v. Hajun Mahia, 

(1881) 7 Cal 13*2 (136) : 8 Cal L R 281 : 5 Ind Jur 642 : 4 Shomc L R 144, 
Knylash Ghunder Chose v. Sonatun Ghttng Barooie, 

(1919) A I R 1919 P C 52 (54) : 48 Mad 529 : 46 Ind App 302 : 54 Iiid Cas 
154 (P C), Secretary of State v. Maharajah of Bobhili, (Easement 
enjoyed over a long course of years — Grant may be presumed.) 

(1882) 1882 All W N 76 (76), Sheikh Bhusai v. Mala Prasad, 

(1881) 1881 13oni P J 322, Uamchandra v. Narayan, 

(1889) 1889 All W N 133 (134), Shankar Lai v. Moiar Mai. 

(1921) AIR 1921 Bom 430 (432) : 45 Bom 1027 : 62 Ind Cas 65, Hambhai 
V. Vailabha J harerhhai. 

(1881) 6 Bom ‘20 (23), Punja Kuvarji v. Bai Kuvar. 

(1889) 4 C P I. R 16 (19), Avirifnath v, Mnti Lall. 

(1916) AIR 1916 Mad 1001 (1005) : 31 Incl Cas 528, MalUiu Goundan v. 
Ananiba Gimndan. 

(1936) AIK 1936 T^Iad 682 (687) : 161 Ind Cas 764 ; 59 Mad 979, Nagare^ 
thna MUdaliar v.Sanii Pillai. (Prescription at (Common Law as such 
is not applicable to India.) 

(1929) AIR 1929 Mad 819 (820) : 122 Ind Cas 497, Bamahrishna Iyer v. 
Rarnanatha Pattar . 

(1922) AIR 1922 Mad 5 (6) : 66 Ind Cas 11 : 45 Mad 633, Kiin jammal V, 
Ratha na m Pillai . 

(1882) 5 Mad 226 (228, 229), Sriiiivassa Rau v. Seer of ary of State, 

(1882) 5 IMad 253 (255) : 6 Ind Jur 465, Zamindav of Kurupam v. Zaniin- 
dar of Merangi. 

3. (1920) AIR 1920 Cal 600 (601) ; 57 Ind Cas 852, Kala Chand Mukha^ 
padhya v. Xotindra Nath Ghakerbuttg. 

Note 6 

1. See Peacock on '‘Easements,'’ 3rd Edition, page 317. 

(.'om,pare also vSection 4 of the Easement.s Act. 

See also the cases cited in Foot-Note 2, infra. 

2. (1915) AIR 1915 Cal 403 (404) : 31 Ind Cas 549. Madan Mohan v. Sashi 

Bhusan. 
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may, as such, with or without consent of the other or others, acquire 
an easement for the beneficial enjoyment of such property.^ 

As to whether a tenant may acquire an easement against his own 
landlord in respect of the tenement demised, see Note 13 infra, 

6. Easements of light and air. — Every owner of land has a 
natural right to the light and air coming over his land subject to 
similar rights of his neighbours. But he may have acquired an 
additional right the enjoyment of which is a restriction of the 
enjoyment by the neighbour of his natural rights. The additional 
right to light and air is an easement, and if acquired will be a legal 
right that the servient owner shall not by any act on the servient 
tenement diminish the quantity of light and air to w^hich the 
dominant owner is so entitled. (See Note 2 to Section 2 sub-section 5.) 
It is thus a negative easement. 

Theoretically this easement arises by virtue of an implied 
covenant on the part of the servient owner whereby he is deemed 
to have precluded himself from thenceforth interfering with the 
access of light and air by the dominant tenement to the extent of the 
right claimed.^ It is however the practice to treat this also as a 
right Vhich can be acquired by prescription (wdiich theoretically 
is 1 acquired by grant). 

Where a right to light and air is enjoyed through an aperture in 
a ^w’all, it is not necessary that the aperture should belong to the 
dominant owner. The aperture may belong even to the servient 
owner. The ownership of the aperture is not an essential matter.^ 

As to the extent of the right to the access of light and air that 
can, under law, be recognised as an easement, see Note 9a to 
Section 2 sub -section 5. 

7. Right of way, ‘ — In Chimi Lai v. Ita7n Kishen SaJmf 
Wilson, J., observed as follows : — 

“ It may be useful to premise that by the Common Law of 
England there are three distinct classes of rights of way and 

(1934) A I R 1934 Mad 575 (578) : 1^2 Ind CaR 216, Chinnaaayny Gimndar 
V. Ba^asundra Mudalia?', (Possession a.s occupier can be tacked to 
enjoyment as owner.) 

(1918) A I R 1918 Oudh 296 (299) : 45 Ind Gas 585 : 21 Oudh Gas 78, 
Gtuiesh Prasad v. KItuda Baksh. 

3. Sec Section 12 of the Easements Act, 1882. 

Note 6 

1. (1824) 3 B A C 332 (340) : 27 R R 375 : 3 L J K B 32, Moore v. Itaiosoyi, 

2. (1932) AIR 1932 Gal 249 (252) : 59 Gal 260 : 131 Ind Gas 193, JoHndra 

Mohan v. Probodh Ktimar, 

'(1923) AIR 1923 Lali 249 (250), Nandu Shah v. Sant Bam, (Where the 
dominant owner had an easement right in respect of ventilators in a 
wall of his house, the fact that the adjoining servient owner acquires 
by agreement a joint ownership in the wall will not operate to extin- 
guish the easement. It would have been otherwise if he had acquired 
the joint ownership of the whole house of the dominant owner.) 

Note 7 

1. <1888) 15 Cal 460 (464, 465) : 12 Ind Jur 425 (F B). 


Seoiion 29 
Notes 
8—7 


Note 6 


Note? 
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Section 26 
Notes 
7—8 


Notes 


other similar rights* First, there are private rights in the strict 
sense of the term vested in particular individuals or the owners 
of particular tenements, and such rights commonly have their 
origin in grant or prescription. Secondly, there are rights 
belonging to certain classes of persons, certain portions of the 
public, such as the freemen of a city, the tenants of a manor ’or 
the inhabitants of a parish or village. Such rights commonly 
have their origin in custom. Thirdly, there are public rights in 
the full sense of the term which exist for the benefit of ail the 
Queen s subjects; and the source of these is ordinarily dedication^ 
“ It is unnecessai'y to enquire whether the mode of acquiring 
each of these classes of rights is necessarily the same in all cases 
in l^mgland and in India. But it is, I think, important to 
remember that these three classes of rights exist in the one 
country as well as in the other.’' 

This has been followed in the undermentioned caae.^ 

A right for passage of boats is analogous to a right of way.'"^ 

As to the extent of a right of way that can be acquired, see 
Note 9a to Section 2 sub- section fi, ante. 

8. Right to watercourse or to the use of any water. — As 

has been seen already in the Notes to Section 2 sub -section 5, where 
water flows in a natural defined channel, each successive riparian 
owner is prima facie entitled to the unimpeded flow of the water in 
its natural course and to its reasonable enjoyment as it passes 
through his land as a natural incident to his ownership of it.’ It has 
also been pointed out that a right which is an interference with the 
natural rights of riparian owners to use the river water for ordinary 
purposes can be acquired by prescription.^*^ 

But the said principles do not, apply to arti ficial watercoui^ses. 
In the case of artificial watercourses any right to the flow or the 
use of water must rest on some grant or arrangement prove<3 or 
presumed.^ Where the artificial watercourse is found to have been 
for a temporary purpose and liable to variations (e. g. where it is 
created for running a mill), no grant of an easement right in the water 
(which must be of permanent character), can be presumed from long 
enjoyment. In such a case, therefore, there can be no prescriptive 
right also to the use of the w^ater.^ Where, on the other hand, the 

2. (1930) AIR 1930 Cal 286 (287) : 31 Cri L Jour 859 : 1930 Cri Cas 366 ; 

57 Cal 526 : 125 Ind Cas 600, Pran Nath Kundu v. Emperor. 

3, S81) 7 Oal 145 (147) : 8 Cal L R 375, Daorqa Churn Ohur v. Kally 

Kumar Sein. (A right of way is ordinarily a right of passing in a 
particular line, or direction and not a right to vary it at pleasure ) 

Note 8 

la. (1908/ '00 Cal 851 (857), Eshan Chandra Samanta v. Nil Moni Singh. 

1. (1879) 4 Cal 633 (637) : 6 Ind App 33 : 3 Sar 856 : 3 Ind Jur 179 : 2 Shome 
L R 194 (P C), Ramessur Persad v. Koonj. Behary. 

(1923) A I R 1923 Lah 257 (268) : 73 Ind Cas 4.89, Bela Singh v.. Bali Ram. 
2* (1839) 8 L 0 Ex 201 (215) : 52 R R 671, Arkmrighi v..GelL. 
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watercourse though artificial is intended to be a permanent one, e. g. Section 2® 
channels constructed as part of a i)ermanent system of irrigation, a Notes 

long enjoyment of the water can certainly give rise to a presumption 8 11 

of a grant. A prescriptive right to the use of the water in such a 
channel can be acquired by prescription.^ 

An easement may be established of the right to cause river water 
to flow across the dominant tenement for the purpose of irrigation 
by means of an embankment erected on the dominant tenement.'^ 

9. “Any other easement.'* — The expression “any other Noted 
easement” includes a variety of rights which can be acquired as 
easements but not* falling witJiin the classes of easements specified in 

the Section. For instances of such easements, see Note 9 to Section 2 
clause 5, 

10. “ Peaceably. " — It is only where the user is nec vi nec clam Note 1(1 
and nec precarlo that a prescriptive right to an easement can be 

acquired. The qualification “peaceably” lies in the word nec vi, that 
is, without violence.^ 'The word ‘peaceably” therefore means that 
the dominant owner has neither been obliged to resort to physical 
force himself at any time during the period of enjoyment, nor had he 
been prevented by ihe msq oi physical force by the defendant in his 
enjoyment of such riglit." In the undermentioned case'^ it was held 
that the words “ peaceable enjoyment ” within the meaning of 
Section 15 of the Easements Act, corresponding to this Section, mean 
enjoyment without “interruption” by the servient owner sufficient to 
defeat the enjoyment. A mere protest, it is conceived, would not 
render the enjoyment otherwise than peaceable. See Note 14, infra. 

11. Enjoyment should be open, — The qualification “ openly ” Note 11 
lies in the words nec clarn''^ which is found in the expression nec 

vi nec clam 'nec precario. The words 'C darn* mean “ without 
stealth” and the reason of the Requirement that the user must be 

(1848-49) 18 L J Ex 305 (313) : L K 3 Ex 748 : 13 Jur 472 : 77 II H 809, 

Wood V. Watid. 

3. (1879) 4 Cal 633 (638, 639) : 6 Ind App 33 : 3 Sar 850 : 3 Ind 3ur 179 : 2 

Shortie L R 194 (P C), Ilamessur Persad v. Koonj Behary. 

(1884) 7 Mad 530 (534), Rayappan v, V tro-hhadra. (The right to artificial 
watercourses as against the party creating them depends upon the 
character of the watercourse and upon the circ-umstances under which 
it was created.) 

(1901) 14 0 P L R 145 (146, 149), Cliakradhar SinijU v. Tiharam Sav'. 

(Following 8 L J Ch 201.) 

(1903) 30 Cal 281 (284), Madhub r>ass Tiairacfi v. Jogenh Chtmder Sarkar, 

4. (1903) 30 Cal 1077 (1082), Budhu MandaL v. Maliat Maiidal. 

(1927) AIR 1927 Lah 216 (217) : 100 Ind Cas 498, Tunnan v. Tota. 

Note 10 

1. (1910) 8 Ind Cas 1196 (1196) (Low Rur), Kyinan v. Set Lan. 

2. (1916) AIR 1916 Mad 1001 (1004) ; 31 Ind Cas 528, Muthu Ooundan v. 

Anantha Goundan. 

(1931) AIR 1931 Lah 395 (398) : 12 Lah 741 : 135 Ind Gas 51, Ram Sarnp 
V. Abdul Haq. (AIR 1910 Mad 1001 Followed.) 

3. (1919) AIR 1919 Bom 94 (95) : 49 Ind Ca.s 963, Kurvarbai v. Jarnsedji.. 

Note 11 

1. (1910) 8 Ind Cas 1196 (1196) (Low Bur), Kyinan v. Set Lan. 
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Section 26 open lies in the fact that acquiescence lies at the root of all pres. 

Note 11 cription, and where the enjoyment is not open it cannot be said that 

the owner of the servient tenement, actually or constructively 
acquiesced in or consented to the easement. In AngiiS v. Dalton^ 
[(1879) 27 W R (Eng.) 623 at page 628] Thesiger, L. J., observed that 
a user which is secret raises no i)resumption of acquiescence on the 
part of the servient owner, and, as a consequence, no presump- 
tion of right on the part of the dominant. In Sturges v. Bridgman, 
[(1880) 28 W E (Eng.) 200 at pages 200, 203.) the same learned Lord 
Justice observed as follows : — 

“ A man cannot, as a general rule, be said to consent to or 
acquiesce in the acquisition by his neighbour of an easement 
through an enjoyment of which he has no knowledge, actual or 
constructive, or which he contests or endeavours to interrupt, or 
which he temporarily licenses. It is a mere extension of the 
same notion, or rather it is a principle into which by strict 
analysis it may be resolved, to hold that an enjoyment which a 
man cannot prevent can raise no presumption of consent or 
iicquiescence. Upon this principle it was decided in Wabh v. 
Bird, [(1861) 10 C. B. N. S. 268] that currents of air blowing 
from a ])articular quarter of the compass and in Chasernore v. 
Jiichards, [(1859) 7 H L C 349] that subterranean water perco- 
lating the strata in no known channels could not be acquired as 
:an easement by user ; and in Angus v. Dalton. [(1878) 4 Q. B. D. 
162], a case of lateral support of buildings by adjacent soil, 
which came on appeal to this Court, the principle was in no way 

impugned It is a principle which must be equally 

appropriate to the case of affirmative as of negative easements ; 
in other words, it is equally unreasonable to imply consent to 
your neighbour enjoying something which passes from your 
tenement to his, or subjecting your tenement to something 
which comes from his when in both cases you have no power 
xjf prevention. 

“But the affirmative easement differs from the negative 
easement in this — that the latter can in no circumstances be 
interrupted except by acts done upon the servient tenement ; 
the former, constituting as it does a direct interference with 
the enjoyment by the servient owner of his tenement, may be 
subject of legal proceedings as well as of physical interruption. 
To put concrete cases, the passage of light and air to your 
neighbour’s windows may be physically interrupted by you but 
gives you no legal ground of complaint against him. The pass- 
age of water from his land on to yours may be physically inter- 
rupted, or may be treated as a trespass and made the ground of 
action for damages or for an injunction, or both.” 

Actual knowledge is however not necessary on the part of the 
servient owner of the right enjoyed by the dominant owner. ^ The 


2. (1884) 10 Cal 214 (218), Arzan v, Rakhal Ghunder Boy Choivdhury, . 
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requirement that the user should be open shows however that it 
must be of a nature from which a presumption that the owner of 
lands had knowled^^e and had acquiesced in the rif^ht, mif^ht be 
drawn.'^ 

12. As an easement. — The right claimed must have been 
enjoyed as an easement. If the acts done by the person claiming 
the easement are only referable to a purj)orted character of owner, 
they cannot sustain a subsequent claim for an easement in respect of 
the property.^ The mere fact, however, that in litigation the claim- 
ant puts forward a claim of ownership which is found to be not true, 
is not conclusive on the question whether the right was enjoyed as 
an easement or not and will not necessarily entail the dismissal of 
the suit." 

It has been seen in Note 4 to Section 2 sub-section 5 ante that 
the essence of an easement is that there should be two tenements 
belonging to different persons, the maxim being “None can have 
land and also an easement over it." Where therefore there is unity 
of possession or owmership in the same person of both the tenements, 
there cannot be any enjoyment as an casement during the period of 
•unity. 


Section 28 
Notes 
11—12 


Note 12 


(1889) 1889 Bom P J 190, Gayipat Ttao v. Baji Shamraj. 

(1916) A I n 1910 Mad 1001 (1004) : 31 Ind Gas 528, Muthu Goundan v. 
Anantha G o u 7i da7i. 

3. (1929) A I R 1929 Bom 144 (146) : 110 Ind Gas 231, Uamachandra Ti'imhaU 
w Hari Martayid. (Case under Kase^ments Act.) 

Note 12 

1. (192G) A I R 1026 Mad 728 (732) ; 49 Mad 820 : 96 Ind Cas 968 (P B), Suhha 

Ban V. Lalxshviana Ban. (AIR 1916 Mad 718 Overruled ; 34 Cal 
51 and (1911) 1 Mad W N 95 Dis^icnted from ; A I R 1915 P C 131 
and (1914) L R 3 K B 911, Followed.) 

(1927) AIR 1927 Nag 386 (386) : 104 Ind Gas 503, TiiUiram v. Gayvpat. 
(U.ser as owner cannot be made basis of (3asement.) 

al& y (1930) AIR 1930 Pat 7 (9, 10) : 124 Ind Cas 385. Kariic 
Manjhi v. Bariinali Miilicrji. (A I R 1926 I\lad 728 (F B) 
Followed.) 

(1910) 8 Ind Ca.s 502 (503) (Mad), V cyiliata Varahia Dikshitar v. 
Subbar oya PiUai.] 

2. See the cases cited in Foot-Note 1 above, 

(1920) A I R 1920 Oal 940 (910) : 62 Ind Cas 633, Surcyidra Nath Singh v, 
Girydhari Sirigh. (16 Bom 592, Not followed. A I R 1916 Mad 718 
and 34 Cal 51 Followed.) 

3. (1875) 15 Beng L R 361 (366), Modhnosoodhun v, Bisaonalh Dey. 

(1893) 15 All 270 (282) : 1893 All W N 151, Wutjuler v. Sharpe, 

(1883) 1883 All W N 66 (67), Jalaluddin v. Asad Ali. 

(1937) AIR 1937 Nag 38 (39) ; 168 Ind Cas 921, Kayo v. Mt. Lahani, 
(A right of easement and a right of ownership arc mutualh" exclusive.) 

(1892) 16 Bom 592 (595), Chuyiilal Fulchayid v. Mangaldas Govardhayidas. 
[See also (1868) 2 Bom H C R 176 (178), Lalji Ralaiiji v. Ganga 
Barn Tulja Bani. (In a .suit brought to establish a right of 
ownership over certain land it is not competent to the Court to 
enter into and decide upon the plaintiff’s right to an easement 
over the same.)] 
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12—13 


Note 13 


Where the ownership of a proi>erty vests jointly in several 
persons, they are all owners having a right to use the property in 
whole or in part {per my el per tout) and the mere fact that each is 
exclusively enjoying some portion which is undivided from the rest, 
cannot enable the one to acquire a right of easement over another 
plot held exclusively by other co-sharers.* 

13. “As of right.” — The qualification “as of right” lies in the 
words 7iec procario which are found in the expression v.i nec 

clam nec precario'’ and mean “without permission or favour/’^ A 
user as of right does not tlierefore mean a righifuL user or a user 
without trespass" but simply means a user in the assertion of right, 
as if the claimant was the true owner of the right. In otlier words, 
it means an adrerse exerci.se of a growing right against the servient 
tenement.'^' In the undermentioned case^* it was held that an enjoy- 
ment in such a manner as not to involve the admission of any 
obstructive right in the owner of the servient tenement was an 
enjoyment as of right. 

It follows that a perruinsive user is not a user as of right and 
cannot be the basis of any prescriptive riglit.^ Whether a user wa.s 
as of right or not must be decided on a consideration of the character 
of the ground (in the case of a right of way), the space for which the 

4. (1925) AIR 1925 Pat 492 (493) : 87 Ind OaH 73(>, Kamvfihwar Narain 
Singh v. Jauardhatt Prasad Narain Singh. 

(1930) A 1 R 1930 Sind 34 (35) : 120 Ind Oas 497 : 24 Sind Ju K J08, 
a irdharidas liadlia/cishandas v. Thirthadas Onkaldas. (32 Cal 837 
Followed.) 

[SVf‘ a/so (I92f>) A I R 1926 Bom 545 (515) : 97 Ind Cas 691, lUiju^ 
hhai Moiianhhai v. Jjalhhai Mulchand. (Joint property — 
Right of oasemont does not arise.)] 

Note 13 

1 (1910) B Ind Cas 1196 (1196) (Ijow Bur), Ki/inan v. Sri Laa. 

(1918) A IR 1918 Oudh 296 (299) : 21 Oudh Cas 78 : 45 Ind Cas 585, 
Ganesh Prasad Khuda Paksh. (Non-permissive user is as of right.) 
2. (1875) 23 Suth W R 52 (53), AHmonddrrn v. Wuzrer AU. 

‘3. (1875) 23 Suth W R 52 (53), Alinionddec^i v. IVu-eer A/i, 

(1931) A I R 1931 Lah 395 (397) : 12 Lah 741 : 135 Ind Cas 51, Jiam Sartip 
V. Abdul Haq. (15 Heng L R 361, Followed.) 

4. (1917) A 1 R 1917 I.ah 382 (383) : 1917 Pun Re No. 4 : 37 Ind Cas 78s, 

Sitndar v. Nag. 

5. (1870) 13 Suth W R 344 (344) : 5 Bcng L R App 12, Askar v. Raw Ma7iik 

Roy. 

(1875) 15 Beng .1 j K .361 (366), odhoosoodhun Den v. Piasonaih Dey. 

[See also (1909) 3 Ind Cas 271 (273) (Lah), Sahib Ditta v. Daya 
Singh'] 

6. (1888) 7 Bom 522 (524), Mathtiradas v. Jiai Amthi. (Enjoyrnont of light 

and air through apertures in wall.) 

7. (1917) A I R 1917 Lah 382 (383) ; 1917 Pun Re No. 4 ; 37 Ind Cas 786, 

Sunder v. Nag. (Annual payment for u.^^cr — User was not as of right.)' 
(1893) 16 Mad 304 (304), Nagappa v. Subha. (Kumki right of landholders in 
South Canara is a right exercised with the perinis.sion of the Govern- 
ment and is not an easement right.) 

(1870) 13 Suth W R 344 (344) : 5 Beng L R App 12, Askar v. Ram Alanik 
Roy. 

(1024) A I R 1924 All 50 (50) : 74 Ind Cas 481, Panna Dal v. Bohra Paniia 
Jail. 
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right is claimed, the relations between the parties and the circum- Section 26 

stances in which the user took place.® It can, generally, only be Note 18 

established indirectly as a matter of inference from circumstances.^ 

Where long open user is proved, the presumption^^ however is, in 
the absence of other circumstances, that it has been as of right. 

(1889) 1889 Bom P .1 19G, Ganpalrav v. Baji Shamraj. 

(1872) 17 Suth W K 11 (11), Futleh AH v. A$(jur AH, 

(1937) A I R 1937 Lah 320 (321) : 171 Ind Cari 40, Asmal Ullah v. liahmai 
Ullah. 

[Secalsn (1934) A I R 1934 Pesh 96 (98) : 152 Ind Ca.‘^ 141, Gahin 
Shah V. Naioah Ali. (Whore the grant is in tho nature of a 
license and not of an easement, right of user by prescription 
cannot be acquired by prescription.) 

(1905) 28 Mad 267 (298, 299) : 15 Mad Ij Jour 147, Svcrvfary o f Stair 
V. Manjeshwar Krishnayya. (Kumki and Netticut rights in 
South Canara.) 

(1900) 24 Bom 156 (165) : 26 Ind App 184 : 2 Bom F R 518 : 7 Sar 
609 (P C), SuHan Natnar. JiDif v. llastumji F anahhoij 
Byrn'inji J'ijihhoy. (Case under the Plai-eniruts Act.) 

(1933) AIR 1933 Cal 539 (541) : 146 Ind Gas 427, Brajmdra 
Kishorc v. Is war Kaiharta.] 

8. (1922) 65 Ind Gas 509 (510) (Cal), Maho-mrd N/iral Hnq v. Balsn Mandal. 

(Fact that land is waste land does not necessarily show that no 
easement can lie acquired over it. 8 Cal W N 359 P’ollowed.) 

(1929) AIR 1929 Bom 144 (147) : 116 Ind Gas 231, lianiachandra Trim- 
hah V. Hari Martand, 

[.SVa’ atso (1911) 9 Ind Cas 965 (965) (Cal), Mvser Mullicl; v. llc'jiz- 
uddin Mullick,] 

9. (1906) 1906 Pun Ij R No. 26 (page 95), Mir Mansah AH v. Muhamvtad 

A khar, 

9a. (1926) AIR 1926 Oudh 237 (238, 239) : 91 Ind Cas 987. Majid If ussam 
V. Faiya'i Hussain. (Rebuttable presumption is used.) 

10. (1926) A 1 R 1926 Lah 522 (522) : 95 Ind Cas 269, Piarc Lai v. Ishwf I.a', 

(An open user continued without interriiptiou for a long tinii' and not 
shown to be attributable to any permi.ssion on the owner’s part is 
prima facie evidence of enjoyment a.s of right. 3'he picsumption is 
that the u.ser is of right.) 

(1875) 24 Suth W R 228 (229), Foorno Chunder ChaHerjec Shurut 
Chunder Bhuttacharjre. 

(1917) A I R 1917 Mad 386 (388) ; 35 Ind Cas 749, Sivannnalha Mudaly 
V. Vein Mudaly. 

(1926) AIR 1926 Pat 460 (461) : 96 Ind Cas 1010, Nazir Hussain v. Aulad 
Haider. 

(1921) A I R 1921 Nag 127 (128) : 61 Ind Cas 569, JIari v. Mahadv<^. 

(1920) A 1 R 1920 Lah 354 (355) : 1 Lah 206 : 56 Ind Cas 728, Jhivan v. 

Jagta. 

(1923) AIR 1923 Lah 594 (594) : 83 Ind Cas 538, Bali Bam v. Bela Sinah. 

(1925) AIR 1925 Lah 344 (345) : 86 Ind Cas 595, Ishatf Jnili v. Piyari LaH 

(AIR 1922 Mad 5 Followed.) 

(1922) A I R 1922 Mad 5 (6) ; 66 Ind Cas 11 : 45 Mad 633, Kn njanimal v. 

Bathnam Pillai. (User proved — Presumption is :is of right. Disting- 
uishing 8 Cal W N 359.) 

(1934) A I R 1934 Pat 11 (13) : 118 Ind Cas 215, Badhn Kisinin v. Sunder 
Mai. (Evidence of long enjoyment — Court should view it as proscri- 
ptive right.) 

(1922) AIR 1922 Vpp Bur 23 (23) : 4 Upp Bur Rul 90 : 70 Ind Cas 915, 

Maung Po Ilia v. Maumj Pa Sein. 

(1925) AIR 1925 Nag 270 (271) : 86 Ind Cas 81, Narain v. Ikram. 
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Section 26 This is the general trend of opinion though it has been held in some 

Note 13 cases^^ that such a presumption, though applicable under the English 

law, is not applicable in this country where the conditions are 
different. 

This Section differs from the corresponding provisions of the 
English Prescription Act and of the Indian Easements Act in that, it 
requires the user as of right in the case of all easements. Under the 
English Act, the words “as of right" are omitted in respect of ease- 
ments of light and under the Easements Act the words are omitted 
in respect of easements of light and air and of support. The result 
is that under the said Acts a tenant can under certain circums- 
tances, acquire for his own benefit as against the landlord, certain 
easements.^'^ 

Under this Act a ieriant cannot acquire by prescription any 
easement against his landlord, because he cannot be said to use it as 
of right As to whether a permanent tenure- holder can acquire an 

(1928) 111 Ind Cas 190 (196) (Lah), Laba Singh v. Sunder Singh. (When 
a right of way has l^een used peaceably and openly without interrup- 
tion for 20 years its user as of right may be legally inferred.) 

(1936) AI R 1935 Lah 937 (938) : 157 Ind Cas 871, Bishan Das v. Bchari 
Lai. 

(1932) A I R 1932 Cal 249 (251) : 59 Cal 260 : 138 Ind Cas 193, Jotindra 
Mohan Milter v. Probodh Kumar 

(1937) AIR 1987 Pat 589 (691) ; 172 Ind Cas 51G, Balahrishna Das v. 
Shy am Sunder. 

31. (1929) AIR 1929 Pat 124 (125) : 115 Ind Cas 884, Nasiruddin v. Deohali. 
(1923) A I R 1923 Nag 192 (192) : 71 Ind Cas 831, Sonha v. Datiatraya. 

(Long user may not always raise a presumption of grant,) 

(1913) 18 Ind Cas 211 (211) (Cal), Baroda Kant Karniakar v. Sreenatli S%L 
(8 Cal W N 359 Followed.) 

(1929) A I K 1929 Cal 542 (543) : 50 Cal 927: 119 Ind Cas 293, Siti Kanta 
Pal V. Iladha Gobinda Sen. 

(1923) AIR 1923 Lab 257 (258) : 73 Ind Cas 489, Bela Singh v. Bali Ham. 
(Long user — No proof of right — Held eiisement not established.) 

[5^6' also (1889) 2 C P L R 34 (35), Hira v. Khushalgir . 

(1913) 19 Ind Cas 06 (07) (Cal), Bameshtir Mitra v. Nut Be.hari 
Guin.l 

12. (1919) AIR 1919 Bom 94 (95) : 49 Ind Cas 903, Bai Kuvarbai v. Jamsedji 

R'usto mji. 

13. See Peacock on “Easements”, 3rd Edition, page 457. 

14. (1916) AIR 1915 Cal 403 (405) : 31 Ind Cas 5^9, Madan Mohan v. Sahi 

Bhusan. 

(1892) 14 All 185 (188) : 1892 All W N 38 (P B), Udit Singh v. Kashi Ram. 
(1902) 29 Cal 363 (306), Mani Chandra v. Baikanta Nath. (Tenant derives 
his right from the lessor, and as the latter cannot have an easement 
as of right against himself, so also the tenant cannot have it.) 

(1930) AIR 1930 Lah 119 (120) ; 119 Ind Cas 418, Pur an v, Ghungar. 

(The presumption always is that possession or user is permissive.) 

(1917) AIR 1917 Cal 681 (685) : 34 Ind Gas 450, Sital Chandra v. Allen 
Delanney. 

(1923) AIR 1923 Cal 8 (9, 10) ; 70 Ind Cas 663 : 60 Cal 366, Tinkori 
Pathak v. Ram Gopal. (But he can acquire such an easement by 
other modes such as by immemorial user. 20 Ind Cas 359 Followed.) 
(1920) AIR 1920 Mad 125 (125) : 64 Ind Cas 943, Narayan v. Lingappa. 
(1917) AIR 1917 Pat 630 (531) : 41 Ind Cas 577. Krishna Chandra 
Mandal v. Ram Sakai Katari* 
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easement against the owner or another permanent tenure- holder, see 
the undermentioned cases,^^®' 

Where an enjoyment has begun as of right, a mere interruption 
for less than a year cannot affect it though constant interruptions, 
even if not acquiesced in for a year, may show that the enjoyment 
was not as of right. 

14. ‘‘Without interruption.” — The enjoyment necessary to 
qualify for a right of easement is something very different from 
actual user, A discontinuous easement such as a right of way, or a 
right to use a piece of land at particular intervals or a right to go by 
boats in times of flood or in the rainy season, cannot be actually used 
every moment of the period of prescription but only at intervals. 
There may be days and weeks and months during which the right 
may not be exercised at all and yet during all these days and weeks 
and months the person claiming the right may have been in full 
enjoyment of it when necessary.^ But no easement can be acquired 
where there has been no user at all}^ 

(1934) AIR 1934 Pat 11 (12) : 148 I.C. 215, Radha Kishen v. Sunder Mai, 
(There cannot bo prescription as between tenants of same landlord.) 

(1907) 6 Cal L Jour 218 (222), Sitah llai v. Duhal Nagesia, 

(1930) AIR 1930 Pat 7 (10) : 124 Ind Cas 385, Kariic Manjhi v. Rana- 
mali Miikhcrji, 

(1896) 1 Cal W N 151 (152), Jeenah Ali v. Allabuddin. (But he can- 
acquire a way of necessity by implied grant.) 

(1913) 22 Ind Cas 379 (380) (All), Bahad/ur v. Khushi Ram, 

(1936) AIR 1936 Sind 61 (62, 63) : 30 S. L. R. 32 : 163 I. C. 137, Mowloo 
Nan ji v. Rochiram. (Tenant holding temporary lease cannot acquire- 
right of way by user over laud in possession of other tenant under 
same landlord — Enjoyment of easement is not as of right.) 

14a. (1924) A I R 1924 Cal 363 (364) : 70 Ind Cas 173, Kali Rada Bose v, Fani 
Bhusan Roy, 

(1929) AIR 1929 Pat 124 (126) : 116 Ind Cas 884, Nasiruddin v. Deoltali, 
(He can acquire.) 

(1915) AIR 1915 Cal 403 (405) ; 31 Ind Cas 549, Madan Mohan v. Sashi 
Bhusan. 

15. (1851) 20 L JQB 482(485) : 17 Q B D 267 : 85 R R 455 : 15 Jour 676, Eatoyy 
V. Swansea Waterworks Co, 

Note 14 

1, (1924) AIR 1924 All 97 (98) : 74 Ind Cas 922, Sri Ram v. Ma^ii Ram, 
(Right to irrigate from certain wells.) 

(1915) AIR 1915 Cal 594 (595) : 26 Ind Cas 485, Ram Copal Sen v. Ahhoija 
Char an Chose. (Where a plaintiff sues for obstructing the right of 
way for boats in the rainy season, the non-user of the way within two 
years previous to the institution of the suit is no bar under S. 26 of 
the Limitation Act.) 

(1881) 7 Cal 132 (136) : 8 Cal L R 281 : 5 Ind Jur 642 : 4 Shome L R 144, 
Koyiash Chunder Chose v. Sonatnn Chmig Barooic. 

(1936) 40 Cal W N 222 (224), Mangulal Agarwalla v. Ghandi Charan 
Mukherji. 

(1919) 23 Cal W N 82 (S N). 

(1919) AIR 1919 Cal 867 (358) : 61 Ind Cas 372, Gopal Ghandar Sen v. 
Bankim Behary Ray, 

(1929) AIR 1929 All 497 (497) : 118 Ind Cas 621, Par tap Singh w, llemraj^ 
[See however (1873) 20 Suth W R 283 (283), Juggessur Singh v. 
Nund Ball Singh. (Actual user for 20 years necessary — 
Submitted not correct.)] 

la.(1890) 1890 Bom P J 184, Patel Vaiabhbhai v. Valabhai, 


Section 

Notes 

13—14 


Note 14r 
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^Section 26 The Section requires that the enjoyment should be ‘without * 

Note 14 interruption" and the Explanation thereto enacts that nothing? is 
to be considered as an interruption unless, 

1. Firstly: there is an actual discontinuance of the possession or 
enjoyment; 

^Sec.oyidly: discontinuance is by reason of the act of some 

person other than the claimant himself, and 
3. Thirdly: such obstruction is submitted to or acquiesced in for 
one year after the claimant has notice thereof and of 
the person making or authorising the same to be made- 

It follows that the exercise of the right need not be continuous^ 
and that a mere nmi-'mer of an easement for a time is not an 
interruption of the enjoyment.^ Thus, where the owner of a house 
ceases to use the way to it because the house is for a time unoccupied, 
or where a farmer desists for a time from exorcising a right of pasture 
because he happens to have no pasturable cattle or because of drought 
or some other cause the herbage is scanty or unwholesome, it cannot 
he said that the enjoyment has been interrupted" within the mean- 
ing of the Section.^ 

A non-user of the right may be an interruption if it is caused by 
reason of an obstruction of a person other than the claimant himself.® 
In other words, the non. user must be the effect of a prevention of 

2. (1903) 30 Cal 1077 (1082), Budhn Mandal v. Mallat Manclal. (An ease- 

morit, to cause the water of a river to flow, by means of bunds erected 
on the claimant’s land, across the servient tenement, on to the domi- 
nant tenement in the east may bo established by twenty years’ using 
during the periods of drought, when, it could be taken advantage of, 
although the exercise of the right may not b ? continuous.) 

[Sec alsa (1929) A I R 1929 Cal 286(287) : 56 Cal 161 : 110 Ind Cas 422, 
Bepin Brhary v. Ramnalh Ghatak. (Where a person is taking 
water during monsoon through an artificial channel for nearly 
32 or 35 years into his own field for irrigation purposes by 
cutting an ail of another’s field at a particular place during the 
monsoon, such user cannot l)e said to be of a temporary nature 
and the right to take such water can l>e acquired by pres- 
cription.) 

(1911) 9 Ind Cas 69 (70) (Cal), Ghasiram v. Asirhad, 

(1935) A I R 1935 Cal 282 (283) : 155 Ind Cas 833, Jogesh Ghayidra 
liny V. Sin. Sachr.hha7idra.'\ 

3. (1929) AIR 1929 All 497 (497) : 118 Ind Cas 521, Partah Singh v. Hemraj. 

(Mere failure to exercise right within two years before suit does not 
extinguish easement.) 

(1935) AIR 1935 Cal 282 (283) : 155 Ind Cas 833, Jogesh Chandra Roy v. 
Sin. Sachchliandra. 

(1874) 22 Suth W R 340 (341), Sheikh Muhammad Ansure v. Sheikh 
Sefatnnllah. (Temponiry non-user during rainy season.) 

(1918) AIR 1918 Oudb 296 (298) : 45 Ind Cas 585 : 21 Oudh Cas 78, 
Ganesh Prasad v. Khuda Baksh* 

4. (1875) 1 Cal 422 (430) : 25 Suth W R 228, Sham Churn Auddy v. Tariney 

Churn Banerjee. 

(1919) A I R 19^9 Cal 357 (358) : 51 Ind Gas 372, Gnpal Chandra v. Ban- 
kirn BiKari. 

5. (1875) 1 Cal 422 (420) : 25 Suth W R 228, Sham Churn Auddy v. Tariney 

Churn Banerjee, 
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the user by some person acting adversely to the claimant.*^ In the Section 26 
>^cas6 of affirmative easements, such adverse act must consist in doing Note H 
some act on the servient tenement or in taking legal proceedings for 
the direct interference with the servient owner s rights of ownership. 

In the case of negative easements, it must consist in doing some act 
-on the servient tenement. Proof of circumstances which merely 
7iegative assent on the part of the servient owner to the enjoyment 
of the easement claimed, or evidence of dissent such as a protest 
unaccompanied by actual obstruction, is not sufficient to support a 
plea of interruption.^ Where in the process of acquisition of an 
easement of light and air through certain windows the dominant 
tenement was burnt down and was rebuilt with windows corres- 
ponding to the old windows, it was held that the temporary discon- 
tinuance of the enjoyment was not an “interruption” as it was not 
by reason of any obstruction by the servient owner or other person.*^ 

In the undermentioned case^^ it was held that the mere Idling up of 
a channel would not necessarily constitute obstruction if no water 
for purposes of irrigation was required at that time and there was no 
refusal by the defendants to re-open the channel when wanted. 

A discontinuance of enjoyment, even though it may be by reason 
of an obstruction by a person other than the claimant, is nevertheless 
not an interruption unless such obstruction is snhniitted to or 
acquiesced in for one year after the claimant has notice thereof and 
of the person making or authorising the sarne.*^ In order to negative 
acquiescence? in, or submission to, obstruction, it is not iiece.ssary for 
the party obstructed to have brought a suit or taken any active steps 
to remove the obstruction; it is enough if he has communicated to 
the party obstructing that he does not submit to or acquiesce in 
It is not necessary that he should have attempted to remove 

6. (1875) 1 Cal 422 (429) : 25 Sutli W R 228, Shavi Churn Auddy v. Tariny 

Churn Baner jee . 

(1935) AIR 1935 Cal 282 (283) ; 155 Ind Cas Jogesh Chandra tioy v. 

Sm. Sach ch handra. 

7. (1919) AIR 1919 Rom 94 (95) : 49 Ind Cas 903, Kurrarbai v. Jainficdji 

liustamji. 

(1931) AIR 1931 Lah 395 (398) : 12 Lah 741 : 135 Ind Cas 51, Uam Sarup 
V. Abdul JTaq, 

(1916) AIR 1916 Mad 1001 (1004) : 31 Ind Cas 628, Mulhu Goiaidan v. 

Ananta Ooundan, 

8. (1922) AIR 1922 Bom 3 (4) : 46 Bom 448 : 67 Ind Cas 260, Itafan Lai 

Bhola Bam v. Gularn Jlusen Abdul AU. 

8a. (1914) AIR 1914 Cal 907 (907) : 26 Ind Cas 386, Kauai Lai Mayidal v. 

Jadahlal Gangopadhya, 

9. (1867) 7 Suth W R 367 (367), Boy Inichvtee Per shad v. Mf. Fuzeeluioo- 

nissa Bihee, (A wrongful interruption of right of user of a channel 
to permit the egress of water collecting on plaintiff’s land would not 
necessarily destroy the right of user, unless such interruption has 
been acquiesced in by the plaintiff.) 

(1929) AIR 1929 All 382 (384) : 116 Ind Ca.s 806, Mtcniifipal Board, Pili- 
hhit V. KhaliLul-Bahiman. 

10, (1877) 1 Mad 335 (339) : 1 Ind -lur 802, Subraviania Iyer v. Baviachandra. 

Lim. 56 
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Section 26 
Note 14 


the obstruction.^®^ 

The word ‘^interruption/’ (not acquiesced in), is not confined to the- 
case of intermediate obstructions in the course of the period of 
enjoyment of 20 years mentioned in the statute, but is capable of 
being applied to the case of an obstruction or hindrance at the latter 
part of the period of 20 years so as to prevent the actual enjoyment 
for the full period of 20 years without interruption from taking place. 
Thus, if the enjoyment has lasted 19 years 7 months and then there 
is an obstruction, and 8 months thereafter a suit is filed, the enjoy- 
ment must be deemed to have continued up to date of suit.^^ In 
Flight V. Thomas^^ Tiudal, C. J. referring to the word “interruption” 
used in the English Prescription Act, observed as follows : — 

There is nothing in the word itself which necessarily 
confines its meaning to an obstruction in the middle or course of 
the enjoyment; and no authority has been cited to show that 
an interruption for the last three months of the period of 
twenty years is to be considered as difi'erent in itself, or in its 
. legal consequences, from an interruption of the same duration 
in the middle of the twenty years.” 

A contrary view, namely, that the Explanation does not apply 
to an interruption at the end of the period of 20 years, has been held 
by the High Court of Madras in the undermentioned case.^^ It is 
submitted that this view is not correct. 

The Explanation does not, however, apply, where there has 
been no interruption before suit. Thus where the servient owner 
files a suit 19 years and some months after the dominant owner has 
begun to enjoy the easement, the latter cannot say that under the 
Explanation he can add the period subsequent to suit as interruption 
not acquiesced in for more than a year.^^ 

Although a mere non-user of an easement is not, as has already 
been seen, an interruption of the enjoyment, it may, under particular 
circumstances, show that the right has been abandoned, and the 
easement thus destroyed.^'^ No hard and fast rule could, however, 
be laid down as to what would or would not constitute a continuance 
of the enjoyment or abandonment where there has been no user of it 

(1920) AIR 1920 Nag 26 (28) : 54 Ind Cas 936 : 16 Nag L R 76, Rama-^ 
Chandra Rao v. V cnh at Ran. 

10a.(1864) 23 W R (Eng.) 163 (164) : 44 L J G P 66 : L R 10 C P 108 ; 31 L T 
684, Glover v. Coleman. 

11. (1918) AIR 1918 Lah 23 (25) : 1918 Pun Re No. 48 ; 46 Ind Cas 17, Satvan 

Singh v. Chattar Singh. 

12. (1839) 62 R R 468 (478) : 11 A & E 688 : 3 P & D 442. 

13. (1927) AIR 1927 Mad 238 (239) : 98 Ind Cas 886, Rama Krishnayya v. 

llaitaya. 

14. (1924) AIR 1924 Pah 628 (628) : 75''Ind Cas 608, Chiragh Din v. Qhulam 

Muhammad. 

15. (1925) AIR 1925 Rang 187 (139) : 2 Rang 634 : 84 Ind Cas 1003, S. A. 

Christopher v. J. A. Cohen. 

(1886) 1886 Pun Re No, 88, Qhulam Muhammad v. Oulsher Mohamed 
Khan. 
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for a particular period. Obviously the question must depend upon 
the circumstances of the particular case and the nature of the right 
claimed,^® A mere non-user for a time, if the circumstanfees are 
not such as to indicate an intentional abandonment of the right 
would not, even if such non.user extends to 2 or 3 years, be sufficient 
to destroy the right. In the undermentioned case^® the non-user 
of a right of way for 6 years was "held to show that the right was 
abandoned. Where the dominant owner himself created an obstruc- 
tion of a permanent character thus incapacitating himself from using 
the right, it was held that the act amounted to an abandonment of 
his right.^® Where there is a right of way between fixed terminii 
and the servient owner points out a different pathway, there is no 
interruption of the easement, the right being one to pass from one 
point to the other, not necessarily by the shortest route or by a 
particular route.^® See also Note 9a to Section 2 sub-section 5. 

In April 1892, B, the servient owner, dispossessed A, the dominant 
owner from the dominant tenement. A thereupon sued B for posses- 
sion of the dominant tenement under Section 9 of the Specific Belief 
Act and obtained possession in June 1895. Between 1892 and June 
1895, A could not, and was not, enjoying the easement (which was a 
right of way over B's land) though there was no obstruction by B 
by any act done on the servient tenement. After A obtained posses- 
sion, B obstructed A in the exercise of the right of way and A 
thereupon filed a suit for a declaration of the right in November 
1895, It was held that the cessation of the user from 1892 to 1895 
was not consistent with the idea of continuance of the enjoyment and 

16. (1899) 26 Oiil 593 (597) : 8 Cal W N 610, Janhavi Ghoxodhurani v. Bindu 

Bhashini Ghoudhuraiii, 

(1910) 7 Ind Cas 813 (814) (Cal), Poran Ghosh v. Netai Sundar lioy. 

(1919) AIK 1919 Pat 185 (187, 188) : 49 lad Cas 752, Meioa Sao v. Nasir- 
uddin, 

(1873) 20 Suth W R 188 (188), Raj Behari Roy v. Tara Pershad Roy. 

also (1869) 12 Suth W R 619 (519), J uguibtindhoo Chuckerhutty 
V. Jayat GhuJider Ohowdhury. 

(1904) 6 Bom L R 287 (288), Vinayak v. Martaxid.] 

17. (1880) 1880 Pun Re No. 68, Churrut Singh v. Simboo. 

(1886) 1886 Pun Re No. 38, Ghulam Muhamviad v. Gulsher Muhammad 
Khan. (Non-user may amount to abandonment when considered 
with other circumstances.) 

(1910) 7 Ind Gas 813 (814) (Gal), Poran Gosh v. Netai Sundar Roy. 

(1919) A I R 1919 Pat 185 (187, 188) : 49 Ind Cas 752, Mewa Sao v. 
Nasiruddin. (Mere non-user does not amount to abandonment.) 

[But see (1927) AIR 1927 Mad 238 (239) : 98 Ind Cas 886, 
Ramakrishnayya v. Raitaya, (Submitted not correct.) 

(1905) 1905 Pun L R No. 203 (p. 680) : 1905 Pun Re No. 73, Amir 
V. Fajja. (Do.)] 

18. (1870) 14 Suth W R 79 (80) ; 6 Bong L R App 66, Haridas Nandi v. 

Jadunath Dntt. 

19. (1876) 1 Oal 422 (429) ; 25 Suth W R 228, Sham Churn Auddy v. Tariny 

Churn Bancrjee. 

20. (1929) AIR 1929 Pat 124 (125) ; 115 Ind Cas 884, Nasiruddin v. 

Deo kali* 


Section 26 
Note 14 
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Section 26 that consequently he did not acquire any right of way.** It is 

Notes submitted that the decision is not correct. If there was no “interrup- 

14—16 tion" H the user till after June 1895, the previous non-user without 
any intention to abandon the easement, could not prevent the 
continuance of the enjoyment down to the date of the suit. 

Note 15 16. “For 20 years.** — A right to an easement is not indefeasibly 

established by an enjoyment for less than 20 years. ^ At any time 
within that period the owner of the servient tenement may sue for 

redress and the claimant to the easement cannot rely on a plea of 

prescription in answer.^ But though an enjoyment by the dominant 
owner for less than 20 years does not give him any right against the 
servient owner, he has sufficient interest as against trespassers to 
maintain a suit against them for relief/"* 

21. (1899) 26 Cal 593 (597) : 3 Cal W N 610, Jaiihavi Ghnwdhurani v. Blndu 
Bashini Ghnudhn rani. 

% Note 16 

1. (1875) 7 N \V P H C R 293 (295), Jogal Kishorc v. Mnlcliand. 

(1899) 1899 Pull Re No. 68 : 1900 Pun L R 5, Sharaf Husain v. Ham 
Kishen Das. 

(1918) AIR 1918 Lah 23 (25) ; 1918 Pun Re No. 48 ; 46 Ind Cas 17, 
Saw an Singh v. Ghaitar Singh. 

(1878) 2 Bom 660 (602) : 3 Ind Jur 278, Saruhai Jitmal v. Bapu Narhar 

S \ohoni. (Where there has been no appropriation of light and air 
hrough an aperture for the statutory period of 20 years, no right of 
easement is created thcjreby.) 

(1871) 16 Suth W R 19S (199), Bajah Bijoy Keslmh liny v. Ohhoy Ghurn 
GJtosc. 

(1873) 20 Suth W R 283 (283), Juggessur Singh v. Nund Ball Singh. 

(1875) 25 Suth W R 15 (16), Sheikh Huherbut If ossein v. Seikh Skahaviiit 
AH. 

also (1921) AIR 1921 Mad 627 (629): 70 Ind Cas 367, Sivanan- 
jiah V. Siihay Ooundar .)] 

2. (1875) 7 N W P H C R 293 (295), Jogal Kishorc v. Mnlchand, 

(1924) AIR 1924 Lah 628 (628) : 75 Ind Cas 608, Chiragh Din v. Ghulam 
Muhammad. 

(1928) AIR 1928 Nag 91 (91) : 109 Ind Cas 281, Abdul Itaheniayi v. 
Mulchand. (Removal of support of wall before accrual of right of 
ea.sement by prescription by neighbour is not actionable.) 

(1922) AIR 1922 Bom 83 (84) : 67 Ind Cas 356 : 46 Bom 827, Kashi Bai 
Kalidas v. Vallahai. 

(1928) AIR 1928 Bom 312 (315) : 113 Ind Cas 525, Lalluhhai v. Bhirnhhai. 
(Case under Easements Act.) 

(1873) 20 Suth W R 283 (283), Juggessur Singh v. Nund Ball Singh. 

(1872) 19 Suth W R 194 (195) : I A Sup Vol 175 : 12 Beng L R 406, 3 Sar 
236 (P C), Eliiott V. Bhoobnn Mohun Bonner jec. (Building com- 
menced before expiry of 20 years.) 

3. (1916) AIR 1916 Mad 442 (443) : 30 Ind Cas 989, Anantha Desikachariar 
V. Viswanatha Mudaly. 

(1895) 5 Mad L Jour 24 (25), Acchanna v. Vcnkavima. (He can, in the pro- 
cess of acquisition, claim as against a person not the servient owner 
that he shall not be obstructed in his enjoyment.) 

(1910) 6 Ind Cas 266 (266) ; 34 Mad 173, Kondappa Bajan v. Dxvara Konda 
Sur yanarayana . 

(1914) AIR 1914 Sind 24 (25) : 8 Sind L R 218 : 27 Ind Cas 999, 

Gohind Bam v. Saber hatult ah. (C Ind Cas 266 and 20 Cal 834 
Followed.) 
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The period of 20 years or more of enjoyment must end within 2 
years before the institution of the suit.** Otherwise the claimant to 
the easement cannot succeed/' A title to an easement utiaer the 
Section is not complete by the mere effluxion of the period of 
20 years. However long the period of enjoyment may have been, 
no absolute or indefeasible right can be acquired until the right is 
brought in question in some suit. Until it is so brought in question, 
the enjoyment relied on must be one within 2 years of the siiit.*^ 
In other words, it is the fiiinrj of tho suit that enables the easement 
to be acquired.^ 

Since the enjoyment referred to in the Section is not actual user,^ 
it is not necessary that there should have been actual user within 
two years next before the institution of the suit.^* In this view 
Illustration (b) to the corresponding Section of the Act of 1871 was 
found to be against the terms of the Section and was consequently 
omitted in the later Acts.^^ 

The same easement must have been enjoyed for the period of 20 
years referred to in the Section. Where during the course of enjoy- 
ment the easement is altered so as to impose additional or new 
burden on the servient tenement, a fresh period of 20 years’ enjoy- 
ment is necessary to acquire the right. The principle is that the 

J. (1914) A I K 1914 All 68 (69) : 24 Ind Cas 126, M iJiammad Maroof v. 
Sultan Ahmad. (Case under l^lasements Act.) ^ 

(1875) 24 Suth W II 295 (29(3), Baboo LurAimee Frrshad Narain Singh v, 
Tiluckdharee S hi gh . 

(1874) 23 Suth W R 401 (401), (lopee Chatui Sciia v. Bhoohun Mohuii Sen. 
(1915) A I R 1915 Rom 284 (285) : 40 Bom 401 : 33 Ind Cas 192, Bal 
Bhicaji v. PerojAiaw Jiivanji, (Case under Kaseinents Act.) 

(1878) 1878 Pun Re No. 25, Faiteli v. JUmmat. 

(1919) A I li 1919 Cal 857 (357) : 51 Ind Cas 372, Copal Chandra Sen v. 
Bankhn Bek ary Bag. 

5. (1919) A in 1919 Car357 ‘(357) ; 51 Ind Cas 372, Copa' Chandra Sen v. 

Banldin Jiehary Bay. 

6. (1929) A 1 K 1929 Cal‘542 (543) : 50 Cal 927 : 119 Ind Cas 293, SUi. Kayifa 

Pal V. Bad ka Cor hula Scyi . 

(1920) A I K 1920 IMad 541 (542) : 60 Ind Cas 171, Nachiparayan v» 
Naraijana Coundan . 

7. (1895) 19 Bom 420 (427), JJari Krishna Joshi v. Shanlar VithaL 

(1916) A IR 1916 Mad 1001 (1003) : 31 Ind Cas 528. Muthu Coundan v. 

Ananlha Goundayt. (Case under Easements- Act.) 

(1916) AIR 1910 Sind 29 (31) : 33 Ind Cas 615 : 9 Sind L R 101, Premji 
lAidha V. Visrani AmnL 

(1923) A I R 1923 Oudh 29 (30) : 72 lud Cas 909, Basdeo Svyigh v. Bhag^ 
vat Prasad. 

(1925) A I K 1925 Bom 446 (447) : 89 Ind Cas 191, Keshar Krishna v. 
S h a n kar M a h ad co. 

8. See Note 14, ante. 

9. (1919) A IR 1919 Cal 357 (358) : 51 Ind Cas 372, Copal Chandra Sen v. 

Bayikhn Be/iary Bay. 

(1910) 9 Ind Cas 69 (70) (Cal), Ghashirani v. Asirhad. 

10. (1881) 7 Cal 132 (135) : 8 Cal L R 281 : 5 Ind Jur 642 : 4 Sliome L R 144, 

Koyjtash Ch under Ghose v. Son a tun Chung Barooie. 

also (1899) 26 Cal 593 (590, 697) : 3 Cal W N 610, Jayikavi 
Choirdhurani v. Biyidu Bashmi Chondhurayii.^ 

11. (1902) 26 Bom 374 (377, 378) : 4 Bom L R 34, Bai JIariganga v. Tricanilal 

Kedaresh irar. 
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fleetion 26 
Mote IS 


The question whether the same easement has been enjoyed during 
a particular period is a question of fact. Where the light received 
through certain new apertures is the same or a substantial part of 
the cone of light received through the old windows, the easement 
cannot Be considered to have been altered so as not to constitute the 

(192C) A I B 1926 Nag 474 (476) : 96 Ind Cas 646, Badri v. Jafarhhai. 

12. (1920) AIR 1920 Cal 268 (268) : 58 Ind Cas 854, Siiresh Chandra Biswas 
V. Jogendra Nath Sen. 

(1922) 65 Ind Cas 679 (579) (Cal), Nam Kmnar Mazumdar v. Mohim 
Chandra Dutta. (When a particular mode of user is not heavier 
than the mode of user proved, the plaintiff may allowed to use it in 
that particular way e. g., the user of a way for horses may include 
the right to lead smaller animals as well but not larger animals or 
loads,) 

(1913) 19 Ind Cas 984 (986) (All), Jamna Prashad v. Copinath. (Passage 
used for the sweepers, maids and ladies of a household could not be 
used as a passage for males also as it amounted to an aggravation of 
the easement.) 

(1924) AIR 1924 Lah 887 (388) ; 69 Ind Cas 406, Hans Paj v. Malaioa 
Mai, (Where defendant had acquired the right to use the roof over 
plaintiff’s room as an open space, ho will not be justified in building 
over that portion and increase the burden on the servient tenement.) 
also (1926) 97 Ind Cas 169 (169) (All), Gajadhar v. Kishori 
Lai. 

(1915) AIR 1915 Sind 12 (13) : 28 Ind Cas 169, Aynob Ismail v. N 2 ir 
Muhammad Sileman. (If he increases burden, proper remedy 
is injunction.) 

(1932) AIR 1932 Cal 249 (254) : 59 Cal 260 : 138 Ind Cas 193, 
Jotindra Mohan Mittcr v. Prohodh Kumar Dutt. (Adjoining 
premises — Construction of drain with consent — Right limited 
by particular purpose — Additional burden cannot be imposed.)] 
18, (1902) 26 Bom 374 (377, 378) : 4 Bom L R 34, Bai Hariganga v. Tricamlal 
Kedareshxoar. 

14. (1904) 31 Cal 944 (948) : 8 Cal W N 710, Lakshmi Narain Baner jee v . Tara 

Prosonna Banner jce. 

(1909) 2 Ind Cas 230 (232) : 5 Nag L R 62, Udesingk v. Ganeram. 

(1918) AIR 1918 Bom 68 (70) : 43 Bom 164 : 47 Ind Cas 629, Vishnu 
Jagannath v. Vasudao Baghunath. 

(1902) 24 All 499 (500) : 1902 All W N 169, Behari Lai v. Ghisa Lai. 

[See also (1929) 114 Ind Cas 612 (612) (Oudh), Abdul Hag v, Shaha- 
mat All. [Queere — Whether easement can be claimed to collect 
fruits falling upon neighbour’s land from a growing tree.)] 

[But see (1893) 17 Bom 745 (747), Naik Parsotam Ghela v. Gandrap 
Fatelal Gokuldas. (Assumed to be an easement right.)] 

15. (1909) 2 Ind Cas 230 (232) : 6 Nag L R 52, XJdesinqh v. Ganeram. (1 Rolle 

393, (18951 A C 1 and 19 Bom 420, Followed.) 


owner of a dominant tenement cannot, by increasing the burden, by 
alteration, increase his right.^^ Thus where new windows were built 
which "Sid not receive the same cones of light or a substantial part 
thereof as were received by the old windows, it was held that the 
easement claimed in respect of the new windows was different from 
that claimed in respect of the old windows, and can only be acquired 
by 20 years’ enjoyment of the light through the new windows.^^ On 
the same principle, no easement can be claimed to spread the branches 
or the roots of a tree on the neighbour’s land without liability to be 
cut.^** The reason is that a growing tree is always in a state of 
change in extent and space by the growth of twigs, etc., and cannot 
be enjoyed as the same easement for any length of timo.^^ 
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mine easement.^® Where A had enjoyed an easement over B's lane 
for allowing il’5 sweepers to walk and cleanse A's privy for a certain 
number of times a year, and during the course of enjoyment the 
Municipality made a rule that municipal servants should clean the 
privies daily and such servants began thereafter to cleanse A*s privy 
daily, it was held by the Privy Council that the easement did not 
become materially different so as to prevent the periods prior and 
subsequent to the change being tacked on.^^ Similarly, where the 
same channel was used to take water from a tank, but the water 
w'as taken through different openings, it was held that the easement 
was not different.^® So also, an easement of way cannot be deemed 
not to be the same easement where the terminii are fixed, though the 
servient owner can point out the route from time to time.^^ 

It is not necessary that the same person or individual should 
have enjoyed the easement for the whole of the 20 years. Where 
A, B and G have been successively in possession of the dominant 
tenement and have enjoyed an easement right over the servient 
tenement, C can tack on the period of his own enjoyment to the 
periods of enjoyment of the easement by A and B in order to make 
up the statutory period of 20 years. The principle that one trespasser 
•cannot tack on his possession to that of another for claiming a pres- 
criptive title to the ownership of the property does not apply to ease- 
ments which are appurtenant to the land and are not personal rights.^® 

The requirement of 20 years' user is not applicable to easements 
that may be acquired in other ways than by prescription, e. g. by 
contract^^ or custom. 

When the enjoyment is once “interrupted" within the meaning 
of the Explanation, a fresh user for the full period of 20 years must 
be shown in order to establish a right of easement : the user prior 
to the interruption cannot be added on to the period subsequent to 
the interruption.^^ 

16. (1904) 7 Bom L R 73 (75), Frainji Shapurji v, Framji Edulji, 

17. (188G) 13 Cal 136 (142) : 13 lud App 77 (P C), Jadulal v. Gopala Chandra. 

18. (1911) 9 Iiid CaB 69 (71) (Cal), Ghashirarti v. Asirhad. 

19. See note on “Extent of easements” in Note 9a to S. 2 sub section 5. 

■20. (1937) AIR 1937 Nag 38 (39) : 168 Ind Cas 921, Nago v. Mt. Lahani. 

(1922) AIR 1922 Upp Bur 23 (24) : 4 Upp Bur Rul 90 : 70 Ind Cas 915, 
Maung Po Hla v. Maung Po Sein. 

[See also (1918) AIR 1918 Oudb 296 (299) : 45 Ind Gas 585 : 21 
Oudh Cas 78, Ganesh Prasad v. Khuda Baksh.] 

21. (1875) 23 Suth W R 290 (290), Kallaram Dhur v. Jogul Kishore Siirmah. 
(1897) 1 Cal W N 96 (98), Sreemati Soojan Bihi v. Shamed Ali. (Ease- 
ment acquired by virtue of decree — Obstruction — Suit need not be 
within two years of obstruction.) 

22. (1913) 20 Ind Cas 467 (467) (Oudh), Jai Jai Ham v. Sanwal Singh. 

23. (1914) AIR 1914 All 323 (324) : 25 Ind Cas 405, Kedar Nath v. Sohan 

Lai. (Case under Easements Act.) 

(1870) 13 Suth W R 449 (449) : 10 Beng L R 142 (Note), Aukhoy Goomar 
Ohuckerhutty v. Mollah Nobcc Noioaz. (The mere fact of user for 
any number of years will not be sufficient to confer a right, if the 
user be from time to time interrupted by the owner resuming, as ocoa- 
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Note 18 
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16. Sixty years’ user necessary against Government . — Under 
the Acts of 1871 and 1877 there was no provision corresponding to 
sub-section 2 and there was a conflict of opinion whether the 20 
years’ rule applied to rights of easement claimed by prescription 
against Government. According to one view the Crown was not 
affected by Section 26 at alU and this w^as based on the general 
principle that “the law is prima facie made for subjects only : at 
all events the Crown is not reached except by express words or by 
necessary implication in any case where it would be ousted of an 
existing prerogative or interest.”^ According to another view the 
Section would apply even against the Crown. ^ Sub-section 2 of the 
present Section now makes it clear that an easement can he acquired 
even against the Government by an enjoyment for 60 years. 

But in order that that sub- section may apply, it is necessary that 
the property over which a right is claimed “belongs” to Government. 
It has been held by the High Court of Allahabad in a case arising 
under the corresponding Section of the Easements Act that the 
words “belongs to Government” mean belongs to Government at the 
date the casement is claimed in suit and not at some anterior 2 )eriod. 
Thus if at the date of the suit the Government is not the owner but 
has transferred the property to AT, the sub-section will not apply.'* The 
same conclusion has also been arrived at by the High Court of Madras 
but the reasoning is not clear, In that case there was an enjoyment for 
40 years of land belonging to Government, after which the Govern- 
ment transferred the same to a private i^erson. A suit was brought 
against the latter to establish the easement. Their Lordships observed ; 

“We think the words ^belongs to Government’ in the last 
paragraph of Section 15, must refer, not to th'^ time of suitf but 
to the time during which the easement is enjoyed. x\n easement 
can only be acquired by 20 years’ enjoyment against a private 

siou may require, the exclusive use of his land. In such a case the 
user will he treated as permissive merely, and not as the exercise of a 
right.) 

Note 16 

1. (1690) 14 Bom 213 (220), iSccretarij of State v. Mathurahliai. 

(1927) AIR 1927 Sind 270 (271) : 86 Ind Gas 757 : 21 Sind L R 195, 
Ganga Ham v. Secretary of State. 

also (1911) 11 Ind Gas 180 (181) : 39 Gal 53, Ahkon Char an Jelia 
V. Dioarka Nath Malo,] 

2. Maxwell, 6th Edition, page 214, cited in A I E 1927 Sind 270 (271). 

[See also (1874) 1 Bom 7 (9) : 11 Mad Jur 214, Ganpat Putaya v. 
Collector of Kanara. 

(1910) 5 Ind Gas 621 (626) : 34 Bom 618, The Government of Bombay/ 
V. U i>u fall Salabhai.'] 

3. (1884) 10 Cal 214 (218), Arzan v. Rakhal Chunder Roy. (Assumed.) 

(1885) 8 Mad 467 (471), Viresa v. Tattayya. (Do.) 

(1881) 4 Cal 53 (66) : 2 Ind Jur 214, Prosunno Coomar Sircar v. Ram 
Goomar Parooly. (Qa^^igrc;.) 

4. (1929) AIR 1929 All 382 (384) : 116 Ind Gas 806, Municipal Board, PiiB 

hhit V. KhaliUuU Rahman, 

5. (1918) AIR 1918 Mad 120 (121) : 41 Mad 622 : 45 Ind Gas 98, Srinivasa 

Upadhya v. Rangarina Bhatia, 
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person or by 60 years* enjoyment against Government. Here 
neither condition is satisfied.** 

The word “belongs” refers to ownership and not to possession. 
If therefore the property is in the ownership of the Government at 
the date the claim is made, sub-section 2 will apply, even though 
the property may be in the possession of a tenant or other person 
with a limited right.^^ The reason is that the easement attaches to 
one piece of land or building over another piece of land and not 
against A or BJ 

17. Plea of easement. — A plea of prescriptive right cannot, 
like a plea of limitation, be taken at any stage of the suit. The 
reason is that the plea relates to a branch of suhstantive law which 
strengthens the title of the claimant. It is not part of the adjective 
law. Such a plea cannot therefore be taken for the first time in 
second appeal.^ 

A party can set up alternative claims to ownership of the servient 
tenement, and to an easement thereon.**^ This does not affect in any 
way the principle that unless the party is actually found by the 
Court to have enjoyed the right as an easement, he cannot succeed 
in establishing an easement I'ight.’^ 

A plea that the party has been using water from a particular 
source from time immemorial does not amount to setting up a plea 
of an easement^ 

A claim to an easement by proscription should not be converted 
by the Court into one by custom, as what may suffice to prove the- 
one may not sullice to establish the other. Similarly where a suit 

f). (1934) A I B 1934 Mad 675 (678) : 152 Ind Gas 216, ('kinnasmny Goundan 
V. lialasnndara M udaiiar, 

(1924) AIR 1924 All 724 (72G) : 78 Ind Gas 844, Narain Oas v. IJchari 
Kahar. 

[See aho (1928) A I H 1928 Oudh 17 (18) : 106 Ind Cas 305, Jagan 

V, J agadislL.'] 

7. (1924) AIR 1924 All 724 (72G) ; 78 Ind Gas 844, Xaram I>ass v. Bchari 
Kahar. 

Note 17 

1. (1928) A I R 1928 Nag 208 (205) : 109 Ind Cas 293, Gaiah Kao v. Man- 

joolabaL. 

2. (1907) 34 Cal 51 (56) ; 4 Cal L Jour 437 : 11 Cal WN 20 : 1 Mad h Tim 3G4 

(F B), N arendra Nath Barari v. Ahhoii (Jharan Chaitopadhjfa. 
(1906) 4 Cal L Jour 367 (308), Durgamani Dehya wA'tnlnha Char an Sarma, 
(1908) 8 Cal L Jour 289 (291), Burneiidu Naraiti Boy v. ! >wijendra 
Narain Boy. 

(1924) AIR 1924^ Cal 3G9 (3G9) : 69 Ind Cas 183, AmrUanath Binwas v. 
Jogendra Chandra. 

(1925) AIR 1925 Cal 788 (789) : 87 Ind Caa 19, Behari 1 .all Mnkherjee v. 
Asutosh Banerjce. 

(1930) AIR 1930 Pat 7 (9) ; 124 Ind Cas 386, Kartic Manjhi v. Banamali 
Mukerji. (If however he claims right by ownership he cannot 2 )er se 
claim as an easement.) 

3. See Note 12, ante. 

4. (1923) AIR 1923 Lab 605 (606) : 80 Ind Cas 197, Mansa Bam v. Kalu. 

Bam. 

5. (1924) AIR 1924 Lah 275 (276) : 69 Ind Cas 628, Sitaram v. Ghanno. 


Section SS** 
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is merely to establish a right of ownership of property, it is not 
competent for the Court to enter into and decide the question of a 
right to an easement over such property.® 

Since an easement is only a privilege, the claimant can, when 
obstructed, only claim that his right should not be encroached upon 
and not that the party in possession of the servient tenement, 
whether owner or trespasser, should not enjoy the tenement at alL^ 

Kote 18 18. Onus of proof. — The onus is on the claimant to an 

easement to prove all the points necessary to establish an easement 
under this Section.^ But where a long open user of a right is proved, 
there will arise a presumption, in the absence of circumstances 
negativing it, that the user was as of right.^ 

Where an obstruction is proved to have taken place, the burden 
is on the person obstructed to show that he did not submit to or 
acquiesce in it.^ 

Kote 19 19. Suit in respect of easements — Parties. — A suit for a 

declaration of a right to an easement should be instituted against all 
the owners of the servient tenement, where there are several of 
them,^ though for a suit to remove an obstruction created by one of 
such owners only, the others are not necessary parties/^ 

A benamidar for the dominant owner can sue for removal of an 
obstruction to access to light and air to the dominant tenement.® 

6. (1892) 15 Mad 489 (490) : 2 Mad Ij Jour 257, Samhhayya v. Go^palakrish^ 

7iamma. 

7. (1928) AIR 1928 Lah 709 (710) : 108 Ind Cas 610, Shimbu JJayal v. Gajju 

Mat, 

Note 18 

1. (1925) AIR 1925 Lah 297 (298) : 91 Ind Cas 485, JBija Ba7n v. Brij Lai, 
(1927) AIR 1927 Lah 885 (886) : 105 Ind Cas 560, Duni Ghand v. Nizam^ 
ud-din. 

(1890) 1890 Bom P J 184, Paiil V alabhbhai v. ValdbJiai. 

(1906) 1906 Pun L R No, 26, Mir Manual) Ali v. Muhammad Akbar, 

(1935) AIK 1935 Pat 188 (190) : 165 Ind Cas 966, Jangbahadur v. Thithar 

Singh. 

(1871) 15 Suth W R 401 (402), Jleera Lall Kooer v. Purmessur Kooer, 
(1870) 14 Suth W R 199 (199, 200), Imambundec Begam v. Shoo Dyal Bam, 
(1914) AIK 1914 All 407 (408) : 26 Ind Cas 499,' Ganga Sahai v. Shib 
Char an. 

(1874) 1 Cal 422 (423) : 25 Suth \V R 228, Sham Churn Auddy v, Tariny 
Churn Bancrjee. 

H. See Note 13, a7iie. 

3. (1920) AIR 1920 Nag 26 (28) : 16 Nag L R 76 : 54 Ind Cas 936, Bama 
Chandra Bao v. Venkat Baa. 

Note 19 

I. (1924) A I B 1924 Cal 369 (369) : 69 Ind Cas 183, Amritanath Biswas v. 

J ogendra Chandra. 

2. (1915) A i R 1915 Cal 403 (403) : 31 Ind Cas 549, Madan Mohan v. Sashi 
Bhushan. 

(1923) AIR 1923 Pat 65 (70) : 2 Pat 110 ; 69 Ind Cas 947, Mt, Sarban v. 
Phudo Sahu. 

(1921) AIR 1921 Cal 660 (561) : 64 Ind Gas 581, Panchu Gopal v. 
Maiangmi Debi, 
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Where A carries water by a drain on B's land which then goes 
on to O’s land, A cannot sue C to allow the water to flow to C*s land. 

The most that A can do is to sue B for a right to discharge water on 
B's land. If B wants in turn to discharge it upon G's land, he must 
sue C.^ 

20. “Shall be absolute and indefeasible.’* — It has been seen Note 20 
in Note 15 anCe that a right to an easement is established only in a 

suit. Where the right is so established, it becomes absolute and 
indefeasible.^ The mere fact that the dominant owner is not incon- 
venienced by the obstruction does not affect the right so acquired. 

Thus the fact that A who has established a right of way over B's 
land to go to plot 0, has another way by which he can go to plot C, 
cannot affect the right of A to enjoy the easement established.^ 

Similarly, the fact that light from other sources exists than that 
which is acquired by prescription, is no answer to a suit for infringe- 
ment of a prescriptive right to light and air which has been 
established.^ Where A has established a right of easement but 
makes an excessive user of it to which user he has not acquired a 
prescriptive right, the servient owner can obstruct and prevent the 
•excessive user but he has no right to obstruct and prevent the 
rightful user.^ 

21. Custom, if can override the Limitation Act. — It was held Note 21 
in the undermentioned case^ that a custom cannot be allowed to 

override the positive provisions of the Limitation Act. Thus where 
a prescriptive right is allowed by the Limitation Act, no custom to 
the effect that no such right shall be acquired is admissible. 

22. Unity of title or possession of dominant and servient Note 22 
•estates in the same person — Effect. — *'Tho unity of the dominant 

and servient estates in the same person extinguishes the easement 
appurtenant to the dominant estate, for no i)erson can have an 
-easement in land which he himself owns. But unity of title of the 
two estates will not extinguish an easement, unless the ownership of 
the tw'o estates bo co-extensive, equal in validity, quality and ail 
•other circumstances of right. If one estate is held in fee and the 

4.(1930) 1930 Mad W N 611 (612), S?i7iivasa Chettiar v, Aravamutha 
Iyengar. 

Note 20 

1. (1878) 3 Bom 174 (176), Mohan Lai Jechand v, Arnratlal Bechardas. 

2. (1866) 6 Sath W R 222 (228), Sham Bagdce v. Fukeer Chand Bagdee. 

(1874) 22 Suth W R 302 (303), Mokoondonath Bhadonry v. Shih Ghundcr 

Bhadoory. (When a person claims a right of way under this Section 
his right is in no way allected by the fact of the existence of another 
pathway.) 

3. (1911) 12 Ind Gas 60 (63) ; 39 Cal 59, Paul v. William Hobson, 

(1928) AIR 1928 Pat 100 (108) : 105 Ind Cas 39, Mi. Jadooie Kaharin v. 

Mt. Kishun Basi. 

4. (1929) AIR 1929 Cal 350 (352), Baniayi Chandra v. Bhola Nath, 

Note 21 

1. (1878) 3 Bom 174 (177) : 1878 Bom PJ 2NJ,MohanJal Jeychandy, Arnratlal 
Bechardas, 
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Section 26 
Note 22 


Section 27 


other for a term of years, there is no unity of possession that wilP 
extinguish an easement of one estate as against the other ; but the 
unity of possession in such case will only suspend the easement 
during the time of such unity of possession. Consequently, an 
easement may be revived, after it has been extinguished by the 
union of the dominant and servient tenements in one owner, by their 
subsequent severance, provided the easement is apparent, continuous 
and essential to the enjoyment of the dominant tenement.”^ 

27 .' Where any land or water upon, over or 
from which any easement has been 
Exclusion in favour enioyed or derived has been held under 
servient tenement, or by virtuo ol any interest tor lire or 
any term of years exceeding three 
years from the granting thereof, the time of the enjoy- 
ment of such easement during the continuance of such 
interest or term shall he excluded in the computation 
of the period of twenty years in case the claim is, 
within three years next after the determination of 
such interest or term, resisted by the person entitled,, 
on such determination, to the said land or water. 

JUustration, 

A sues for a declaration that he is entitled to a right of way over B's laud. 
A proves that he has enjoyed the right for twenty-five years ; but B shows that 
during ten of these yejirs C, a Hindu widow, had a life interest in the land, that. 


5^ Act of 1877 -- Section 27. 

Same as S. 28 of the Act of 1871 below, except that the words in parenthesis- 
‘"(other than the access and use of liglit and air)" after the word ‘‘casement" 
were omitted. 

Act of 1871 — Section 28. 

E X cl u s io n in 28. Provided that, wlicn any land or water upon, over 

faconr of rever^ or from which any easement (other than the access and 
sioncr of servient use of light and air) has been enjoyed or derived has been 
tenement. held under or by virtue of any interest for life or any 

term of years exceeding three years from the granting thereof, 

the time of the enjoyment of such easement during the continuance of such' 
interest or term shall V>e excluded in the computation of the said last-mentioned 
period of twenty years, in case the claim is, within three years next after the- 
determination of such interest or term, resisted by the person entitled, on such- 
determination , to the said lajid or water. 

Illustration. 

A sues for a declaration that he is entitled tu a riglit of way over /Is land. 
A proves that he has enjoyed the right for twenty-five years; but B shows that, 
during ten of these years, (I, a deceased Hindu widow, had a life- interest in the 
land; that, on (Is death, B became entitled to the land; and that within two 
years after (Is death, he contested /f’s claim to the right. The suit must be 
dismissed, as *4, with reference to the provisions of this section, has only proved, 
enjoyment for fifteen years. 

Act of 1859. 

No corresponding provision. 


Note 22 

1. (1923) AIK 1923 Cal 8 (10, 11) : 50 Gal 366 ; 70 Ind Cas 663, Tinkori. 
Pathah V. Ilam Gopal- 
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■on C’fi death B became entitled to the land, and that within two years after C’s SdCtlOU 27 
■death, he contested A' a claim to the right. The suit must be dismissed, as .4, Not0 1 

with reference to the provisions of this section, has only proved enjoyment for 
fifteen years. 

1. Scope. — This Section must be read with Section 26. It Note 1 
provides for exclusion of certain periods in reckoning the 20 years or 
■60 years referred to in Section 26. In order that this Section may 
apply, 

1. the servient tenement must, during the period of user by the 

dominant owner, have been held under or by virtue of life 
interest or for any term exceeding three years, and 

2. the person entitled to the servient tenement on the determi- 

nation of such interest or term, must have resisted the 
enjoyment within three years of such determination. 

Where a Hindu widow is in possession, and makes a transfer of 
the land in favour of X in virtue of her powers as representing the 
•estate, it cannot be said that the transferee is a person entitled on 
the determination of the interest” of the wndow, wdthin the meaning 
of this Section.^ 

The deduction referred to in tlie Section can be claimed only 
when "the claim is contested within three years next after the 
termination of the term or interest. The fact that the owner did not 
determine the tenancy at the expiry of the term and allowed the 
tenant to hold over does not affect the question. Thus w^here A 
enjoyed the easement for 22 years from 1877 to 1899, but during the 
period from 1887 to 1899 the land was in the possession of a 
Icanomdar under a hanom executed by the servient owner B, but B 
allowed the Icanomdar to hold over till 1905, and obstructed the 
easement only after 1905, it was held that the fact that B o])structed 
after 1905 will not prevent the right becoming indefeasible in favour 
• of A inasmuch as the obstruction was not made within three years of 
1899 which was the expiry of the term of the kanom.“ 


28 .* At the determination of the period hereby 


Act of 1877 — Section 28. 

Same as above. 

Act of 1871 — Section 29, 


Extinguishment 
■ of right to land or 
.}\ or editary office. 


At the determination of the period hereby limited to 
any person for instituting a suit for possession of any 
land or hereditary office, his right to such land or office 
shall he extinguished. 


Act of 1859. 

No corresponding provision. 


Section 28 


Section 27 — Note i 

1. (1918) AIR 1918 Cal 1028 (1034) : 41 Ind Gas 4T, Eralijool Tea Co. Ltd. 

V. Nagendra Nath Ohowdhury. 

2. (1919) AIR 1919 Mad 339 (341) : 42 Mad 567 ; 50 Ind Gas 291. Kunx-> 

fiararnhil Parh'uvt v. Kvth Avimoo. (Case under Easements Act.) 
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Sebtion 28 
Note 1 


Extinguishment limited to any person for instituting a 
of right to pro- suit foT possessiou of any property, 
his right to such property shall be 

extinguished. 


S ynopsis 

1. Principle of the Section. 

2. At the determination of the period. ’’ 

3. Suit for possesBion.” 

4. “Any person.” 

6. “ Any property.” 

6. “ Shall be extinguished.” 

7. Inalienable property — Acquisition of title by adverse 

possession. 

8. Plea of title. 

9. Onus of proof. 

Other Topics 

Attachment under Section 146, Criminal Procedure Code ... See Note 2, Pt. 11 
Doctrine of remitter ... ... See Note 6, Pts. 5, 6 

Equity of redemption ... ... See Note 2, Pt. 4 & P-N (4) 

Local or special laws ... ... See Note 3, Pts. 3 to 6 <fe E-N (4) 

Personal actions ... ... ... See Note 1, Pts. 1, 2 

Principal right extinguished — Accessory rights also extinguished 

... See Note 6, Pts. 16a to 17 
Retrospective extinguishment of right ... ... See Note 6, Pt. 17a 

Section not applicable to defences ... See Note 2, Pt. 3 k F-N (3) 

Suit for declaration — Not suit for possession ... See Note 3, Pt. 9 

Suit for restitution of conjugal rights ... ... See Note 3, Pt. 8 

Vendor’s lien ... ... ... ... See Note 2 F-N (3) 


1. Principle of the Section. — The general principle is that 
limitation, in personal actions, bars only the remedy and does 
not extinguish the right itself.^ This Section is an exception to 

Section 28 — Note 1 

1. See Note 14 to Section 3, ante. 

See also the following cases : 

(1929) AIR 1929 Nag 146(146): 25 N.L.R. 74: 116 I. C. 421, Narain- 
das V. Nenu, (No extinguishment of right in personal actions.) 
(1887) 9 All 23(26): 1886 All WN 279, Chtinni Lai v, Banaspat Singh. 
(1924) A I R 1924 All 651 (556) : 46 All 775 : 80 Ind Gas 684 (F B), 
Oajadhar v. Jagannath. (Per Daniels, J.) 

(19:30) A I R 1930 All 416 (417) : 62 All 539 : 122 Ind Cas 411, 
Jolihu Bhunja V. Sitla Baksh Singh. 

(19:30) AIR 1930 All 858 (860) : 52 All 979 : 132 Ind Cas 21, Md. 
Rasa Ahmad v. ^ahoorahmad. 
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this general principle so far as suits for possession of property are Seoticin 
^ 7“; ^ — — — ' Note i 

(1867) 8 8uth W B 61 (64), W. Janee Khanum v. Mt, Amatool Fatima 
Khanum, (A lien is a right of defence not a right of action and con- 
sequently can be claimed in respect of a statute-barred debt.) 

(1880) 6 Cal 897 (899) : 6 Cal L R 489 : 3 Shome L R 154, Nursing Doyal 
V. Hurryhtir Saha. 

(1881) 6 Cal 340 (349) : 7 Cal L R 121, Mohesh Lai v. Busunt Kumar ee. 

(1882) 7 Cal 91 (96) : 9 Cal L R 53, Muhammad Hossein v. Kokil Singh, 

(Decree.) 

(1918) AIR 1918 Cal 933 (937) : 44 Cal 425 : 37 Ind Cas 277, Priyasakhu 
Dehi V. Bireshioar Shamanta, 

(1921) AIR 1921 Cal 67 (68) : 60 Ind Cas 209 : 48 Cal 817, Narendra Lai 
Khan v. Taruhala Dassi, 

(1913) 21 Ind Gas 716 (718) (Cal), Ramdhari Singh v. Parmanund Singh, 

(1921) AIR 1921 Lah 170 (171) : 65 Ind Cas 642, Nathxua v. Kanhiya, 

(1921) AIR 1921 Lah 351 (852) : 67 Ind Cas 348, Akhar Hussain y, 

Jiagnandan Das. 

(1922) AIR 1922 Lah 254 (256, 257) : 3 Lah 200 : 66 Ind Cas 771 (F B), 

Motan Mai v. Muharnniad Baksh, 

(1926) AIR 1926 Lah 633 (634) : 96 Ind Cas 844, Sultan Muhammad y, 

Ladha Singh, 

(1931) AIR 1931 Lah 668 (670) : 182 Ind Cas 661, Dalip Singh v. Sikh 
Gurdiuara Parhandhak Committee, Amritsar, 

(1870) '6 Mad H C R 82 (33), Mooneappah v. Venkatacharyudoo, 

(1877) 1 Mad 267 (276) : 1 Ind Jur 367 ; 1 Mad L R 348, Administrator 
General v. Jlaivkins. 

(i879) 2 Mad 400 (406): 4 Ind Jur 229, Nallatamhi v. Ponnusami, (Foreign 
judgment.) 

(1883) 6 Mad 293 (294) : 7 Ind Jur 357, Narayanasami v. Samidas, 

(1883) 6 Mad 351 (364), Samuel Pillai v. Ananthanatha Pillai, 

(1890) 13 Mad 189 (190), Kondappa v. Subba, 

(1890) 13 Mad 490 (492), Kanharankutty v. Uthotti, 

(1910) 7 Ind Cas 898 (899) : 33 Mad 308, Subramania Aiyar v. Gopala 
Aiyar, 

(1912) 14 Ind Cas 69 (70) (Mad), Muthusaivnii Chetlyar v. Suhramaniya 
Ayer, 

(1916) AIR 1916 Mad 720 (725) ; 28 Ind Cas 221 : 39 Mad 365. Ghidam^ 
hara Mudaliar v. Krishnaswamy Pillai. 

(1918) AIR 1918 Mad 657 (658) : 40 Ind Cas 358, Nathamuni Pillai v. 

Vengammal. 

(1933) AIR 1933 Nag 190 (191) : 144 Ind Cas 716, Narhar Ramchandra 
Gude V. Gullu, 

(1933) AIR )933 Nag 241 (243) : 144 Ind Cas 736 : 30 Nag L R 142, Ram- 
shanker v. Ghulab Shanker, (Mortgage decree.) 

(1926) AIR 1925 Oudh 92 (93) : 79 Ind Gas 942 : 27 Oudh Cas 268, Behari 
Lai V. Beni Madhn. 

(1926) AIR 1925 Oudh 267 (268) : 78 Ind Cas 106, Mt. Kohra Bihi v. 

Ganesh Pershad. 

(1928) AIR 1928 Oudh 273 (276) : 3 Luck 459 : 112 Ind Cas 481, Ram 
Baian Lai v. Adilya. 

(1932) AIR 1932 Pat 346 (349) : 11 Pat 616 : 140 Ind Cas 572, Surajman 
Prasad v. Sadanand Misra. 

(1912) 14 Ind Cas 508 (510) : 6 Low Bur Rul 34, Momein Bee Bee v. Ariff 
Ebrahim. 

(1937) AIR 1937 Sind 273 (278) : 172 Ind Cas 620 : 31 Sind L R 180, Pre- 
momal Daomal v, Khudabux, (Ordinarily limitation does not extin- 
guish rights.) 
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Section 28 concerned**^ and provides that the bar of the remedy shall operate to 

Note 1 extinguish the right. But the Section enacts no new principle not 

recognized before. Before the Act of 1871, there was no provision 
corresponding to this in the Bengal Limitation Eegulation III of 
1793 and II of 1805 or the Bombay Eegulation V of 1827 or the 
Limitation Act of 1859. The Eegulations and Acts, in reference to 
suits for the possession of land, in terms limited the remedy only and 
did not expressly extinguish the right or title. But it was neverthe- 
less settled as a general principle that upon the expiry of the pres- 
cribed period of limitation for such suits the title was extinguished 
in favour of the person in possession. In Gunga Qohind Mandul v. 


2, (1930) AIR 1930 All 858 (860) : 52 All 979 : 132 Ind Cas 21, Mahomed 

Itnza Ahmad v. Zahnor Ahmads 

(1924) AIR 1924 All 551 (656) : 4G All 775 : 80 Ind Cas 684 (F B), Gaja- 
dhar v. Jagannath, (Per Daniels, J.) 

also (1918) AIR 1918 Mad 657 (658) : 40 Ind Cas 358, Natha^ 
muni PiUai v. VengamrnaL 

(1931) AIR 1931 I.ah 668 (670) : 132 Ind Cas 661, Valip SijiyU v. 

Sikh Gurdwara Parhandhak Committee, Amritsar, 

(1930) AIR 1930 All 416 (417) : 122 Ind Cas 411 : 52 All 539, Jokhu 
Bhunja v. Sitla Baksh Singh, 

(1937) AIR 1937 Sind 273 (278) : 172 Ind Cas 520 : 31 Sind L R 
180, Premomal JJaomal v. Khudabur,'] 

3. (1867) 11 Moo Ind App 345 (361,863) : 7 8uth W R PC 21 : 1 Suther 676 : 2 

Sar 284 (P C), Gunga GolAnd Mu7idul v. Collector (g' 24 Pergunnas, 
(1869) 12 Suth W R 192 (193): 3 Beng Ij R A C 348, Baradakant Boy Baha- 
dur V. Prankrishna Paroi, (1 Bonl Rep 70 and 11 Moo Ind App 
345 Followed,) 

(1873) 20 Suth W R 114 (115) : 11 Beng L R 237, Brindabun Chunder Boy 
V. Tarachand Bundopadhya. 

'(1869) 11 Suth W R 382 (386), Booa Russoolee v. Nawah Nazim of Bengal, 
(1869) 11 Suth W R 139 (140), Radha Gohind Roy v. Ram Kishore Duii. 
(1870) 13 Suth W R 465 (466), Mt. Bee Bee Chummunt v. Mt. Om 
Koolsoom, 

(1866) 1 Agra Rev 88 (40), Bhagoutee Charun v. SJiiva Pcrshad. 

'(1876) 1 Bom 286 (291, 292, 293), Sita Ram v. Khanderav. (Case under 
Bombay Regulation V of 1827.) 

(1885) 9 Bom 198 (227) (F B),Radhabai v. Ayiantrao Bkagioant Deshpande. 
(1876) 1 Bom 352 (367), Collector of Thana v. Dadhabhai Bommanji, 

'(1867) 8 Suth W R 386 (388), Khajoh EnaetooUah Ghouidhry v. Kishen 
Soondur Sarma, (1 Boul Rep 70, 5 Suth W R 261 and 6 Suth 
W R P C 69 Followed.) 

(1872) 17 Suth W R 119 (120) : 8 Beng L R 540, Ameer oonissa Begum v. 
Amir Khan. 

^1873) 20 Suth W R 104 (105), Ramlochun Ghuckerhutty v. Bam Soondar, 
also (1871) 15 Suth W R 80 (82), Bam Sahoy Smgh v. Kooldeep 
Singh. 

(1918) AIR 1918 Mad 188 (187, 188) ; 44 Ind Cas 630, Raman 
Somayajipad v. Kunhikutiy Kovilamma. 

(1929) AIR 1929 Cal 149 (154) : 118 Ind Cas 666, Khantamoyee 
Debi V. Hridayanand Bhattacharjec,’] 

[But see (1862) 1 Mad H C R 85 (89), Doe d Kullammal v. Kuppu 
Pillai. (The Indian Law of Limitation (Act XIV of 1859) as 
to realty was held to bar the remedy, but not to extinguish 
the right.) 

(1877) 1 Bom 592 (599), Bamhhat AgyiiJwtri v. Collector of Poona,] 
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The Collector of the 24 Purgunnaksf" their Lordships of the 
Privy Ootineil observed as follows : — 

“The title to sue for dispossession of the lands belongs, in 
such a case, to the owner whose property is encroached upon ; 
and if he suffers his right to be barred by the law of limitation, 
the practical effect is the extinction of his title in favour of the 
party in possession ; . * . . As between private owners 

contesting inter se the title to the lands, the law has established 
a limitation of 12 years ; after that time, it declares not simply 
that the remedy is barred, but that the title is extinct in favour 
of the possessor.” 

The law of limitation as regards possession and dispossession of 
property, has thus always been a law of prescription^* 

2. “At the determination of the period.” — The words “at the 
determination of the period hereby limited to any person for insti- 
tuting a suit for possession” imply that limitation has begun to run 
against the person for instituting the suit referred to and has 
expired.^ It follows that where a person could not or need not 
have sued for possession, there is no question of any “ determination 
■of the period limited to him for instituting a suit for possession” and 
consequently no question of the applicability of this Section.^ 

Illustrations, 

1. A person in possession of property has obviously no need to sue 
for possession thereof. The Section therefore cannot apply 
where, as a defendant, he seeks to rely upon his possession as a 
defence to a suit.® 

4. (1867) 11 Moo Ind App 345 (361, 363) ; 7 Suth W R 21 : 1 Suther 676 72 
Sar 284 (P C). 

6. (1929) A I B 1929 Gal 149 (154) ; 118 Ind Gas 566, Khantamoyee Dehi v. 
liridayanand. 

See also the cases cited in Fcx>t Notes (2) and (3) above. 

Note 2 

1. (1935) AIR 1935 Bom 326 (330) : 59 Bom 502 : 169 Ind Gas 213, Gojuil Bhau^ 

raoM. Jaganiiat Ji Wasudeo. (Section presupposes that a person has, by 
force of limitation, lost his remedy by a suit for possession, and it is 
only in regard to such person that the Section declares .’thajt his right 
to the property is extinguished.) 

2. (1936) A I R 1936 Mad 914 (917) : 59 Mad 51 : 161 Ind Gas 447, Rama- 

lingani v. V eerahhadradu.. (Suit for possession during adverse posses- 
sion not capable of being brought in civil Court but only in revenue 
Court.) 

(1929) AIR 1929 Mad 38 (41) : 111 Ind Gas 152, Alagarsioanii Thevan v. 

Ramabhadra, (Need not have sued for possession.) 

(1890) 13 Mad 490 (492), Kanharanhutti v. U Ihotti, (Do.) 

3. (1890) 14 Bom 222 (226), Hargovmdas Lakshniidas v. Baji Bhai Jijibhai, 
(1986) A IB 1986 Bom 326 (330) : 59 Bom 502 : 159 Ind Gas 213, Gopal 

Bhaurao v. J agannath Wasudeo. (14 Bom 222 Followed.) 

(1916) AIR 1916 Lah 229 (229) : 1916 Pun Re No. 1 : 32 Ind Gas 485, 
Gokulchand v. Na\darmal. . (Schedule 1 provides ]^riods of liudta*- 
tion within which suits rpiust be brought. Hence it is not applicable 
to defences as no mention is made ^bout them also. Section 28 does 
not bar the defence that thejpersoh who resists the claim had not been 
out of possession for the limitation period.) 

(1907) 1907 Pun L B No, 26;(p.76): 1907 Pun W B No. 3, J)meo v. Gajwa. 

Lim. 57 


Seolidiiit 

K^rtes 

1—2 


Note 2 
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Section 28 
Note 2 


5. A has a right to redeem property in the possession of X under a 
mortgage* and obtain possession of the property from him. A's 
right ^o sue for possession will arise only if, after redemption, 
the mortgagee fails to deliver possession. A cannot therefore 
be barred and his right cannot be extinguished until twelve 
years after redemption.^* 

3. A reversioner of a Hindu widow cannot sue for possession from 
an alienee from the Hindu widow until her death, and his right 
will not be extinguished by the alienee continuing in possession 
for any period shorter than twelve years after the death of the 
widow. 

4. Where a person such as a tenant is entitled to be in possession 
for a particular period, the person entitled to the property after 
the expiry of the period cannot sue for possession before such 
expiry merely because the tenant claims to be in possession by 
virtue of a higher right. The right of the person entitled to 

(1904) 27 Mad 28 (29), Suhravianiya Ayyar v. Pooran, (The vendor’s lien 
is not extinguished hy Section 28 of the Limitation Act, even though, 
the right to sue to enforce the lien is barred by Art. Ill ; whore he 
retains possession of the lands and the purchase-money remains 
unpaid, the vendor has a right to retain possession until his lien is* 
extinguished by payment.) 

(1894) 17 Mad 265 (25G), Orr v. Sundra Pmidia. 

(1916) A I R 1916 Mad 350 (357) : 19 Ind Cas 69G : 38 Mad 321, Rajah of 
Pamnad v, Ariinachallmn Gkeitiar. 

(1931) AIR 1931 Lah 668 (670) : 132 Ind Cas 661, Dalip Sinfjh v. SMl 
G urdwara Parhandhak Committee, 

(1923) AIR 1923 Lah 247 (247) : 70 Ind Cas 966, Chauhar v. Mayisha 
Singh, 

(1926) AIR 1926 Nag 99 (106) : 89 Ind Cas 752, Banmi v. Banjit Singh, 

(1921) AIR 1921 Bom 257 (258, 269) : 45 Bom 45 : 59 Ind Cas 118, ^jaha• 
dev Narayan v. Sadaahiv Keshav, 

4. (1920) AIR 1920 Lah 504 (508), Ikxsania. v. Indar Singh. 

(1935) AIR 1935 All 542 (543) : 159 Ind Cas 151, Sahg Pam v. Gouri 
Shankar Tandan. (Mortgagor and mortgagee—Usufructuary mort- 
gagee— If mortgagor is not entitled to any kind of possession, mort- 
gagor is not entitled to sue trespasser for possession— Only mortgagee 
can do so — If he fails to sue for more than 12 years his right is 
extinguished — Right accrues to mortgagor only from date of redemp- 
tion.) 

(1918) A I R 1918 Cal 933 (937); 37 Ind Cas 277 ; 44 Cal 425, Priya 
Sakki I)ehi v. Bireshwar Samanta. 

[But see (1902) 6 Cal W N 601 (612), Tjalla Kanhoo Lai v. Mt, 
Manki Jhln. (An equity of redemption in common with other 
equitable estates in land is capable, of being extinguished by the 
o|reration of the statute of limitation. In the case of an usu- 
fructuary mortgage, it may be extinguished by adverse posses- 
sion on the part of a stranger while the mortgagee continues in 
possession, and the period of redemption is still running, as in 
the case where the stranger received rent from the mortgagee in 
po.sscssion for more than 12 years as against the owner of the 
equity of redemption,)] 

5, (1890) 13 Mad 512 (515), Sanihasiva v. Pagkava, 

[Sec also (1899) 23 Bom 726 (736) : 1 Bom L R 607 : 3 Cal W N 
621 : 26IndApp71 ; 7 Sar 543 (P C), Ranchordas Vandra- 
ivandas v. P^arratihai, (Adverse possession against widow — 
Suit by heir after widow’s death — S, 28 is not applicable as 
he does not claim through the widow.)] 
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the property after the expiry of the period cannot be extin- 
guished in such a case by a failure to sue for possession before 
the expiry of the term/’ In Mumtaz Ali v, Mohan Smgh^ 
their Lordships of the Privy Council observed as follows : — 

“ This Section appears to have no application to the present 
case, for the appellant through his counsel did not maintain 
that he could institute a suit for possession of the village in 
question, or treat the plaintiffs as if they had merely been 
squatters, and the Board were not referred to and are not aware 
of any other Section which would have the effect of extin- 
guishing a right of property which is vested in one person and 
transferring it by the mere lapse of time to the person actually 
in possession. ” 

5. C as agent of A let certain lands to B and was for sometime 
collecting the rents from B on behalf of A, He then began to 
collect the rents and to appropriate them for his own use 
asserting that the land was his own. Tt was held that A's right 
to the land could not, by reason of such assertion and appro- 
priation, be extinguished by the operation of this Section. So 
long as B was in possession, he was so as tenant of A and could 
not have been sued by A for possession.^ 

6. A and B usufructuarily mortgaged certain property to 0 but A 
alone received and appropriated the whole of the rent payable 
by the mortgagee under the mortgage. It was held that the 
receipt by A could not be considered to be the possession of the 
property by /I, that it was at the best equivalent to non-payment 
of the rent by the mortgagee himself and that his right to redeem 
was not affected by this Section.® 

7. Where the possession of the defendant is, in law, the possession 
of the plaintiff, the latter is not bound to sue for possession and 
there is no “determination of the period limited for instituting a 

G. (1923) A I R. 1923 P C 118 (121) : 50 Ind Ai^p 202 : 2G Oiidh Gas 231 : 45 

All 419 ; 74 Ind Gas 47r> (P G), Muhammad Mwmiaz AH Khan v. 

Mohan Singh. 

[Sec also (1930) 58 Mad L Jour 22G (228) (P G), Raja Muha^nviad 
M iimtaz AH Khan v. Dhanna Singh. (AIR 1923 P G 118 
followed.) 

(1927) AIR 1927 Gal 913 (914) : 104 Ind Gas 812, Tiajani Kan f a 
Bauer jee v. Raj Kumar i l)asi. 

(1923) AIR 1923 Mad GCl (G62) : 72 Ind Gas G90, Sundararaja^ 
chariar v. Ethebar Khan Sahib. 

(1928) AIR 1928 Pat G3 (04) : 104 Iiid‘Gas 124, Shennayidan Singh 
V. Keshan Prasad SinghA 

[But see (1905) 9 Gal W N 292 (299), iJagdu Majhi v. Raja Sri Sri 
Durga P^rosad Singha, (He can acquire such rif^ht if his 
claim of higher right is a repudiation of the teuaucy or 
worked a forfeiture and the landlord failed to sue for possession 
for 12 years.)] 

7. (1923) AIR 1923 P C 118 (121) ; 60 Ind App 202 : 26 Oudh Gas 231 : 45 

All 419 ; 74 Ind Gas 476 (P C). 

8. (1914) AIR 1914 Bom 296 (297) : 21 Ind Gas 763 (764) ; 38 Bom 53, 

Krishnadixit BakUxit v. Baldixit Wamandixii. 

9. (1884) ‘*Mad 26 (29) ; 1 Weir 610, Chathu v. Aku. 


Section 2 
Note 2 
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Note 3 
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suit for possession/' The plaintilf 's right to the property oannot 
be extinguished under this Section. 

8. Where the plaintiff is legally in possession, as where his property 
is under attachment under Section 146 of the Code of Criminal 
Procedure, his title cannot be extinguished, however long the 
attachment may continue. 

The full period prescribed for a suit for possession must have 
expired; otherwise, the title of the true owner is not extinguished in 
favour of the wrongdoer.'^ Thus, an owner of property does not lose 
his right to it merely because he happens not to be in possession of it 
for 12 years. His right is extinguished only when somebody else is 
in possession against whom a suit for possession could have been filed 
but had not been filed within the time prescribed.^® 

3. “Suit for possession.” — The Section, in terms, applies only 
where suits for possession of property become barred by limitation.^ 
It does not apply to applications for possession. Thus the fact that 
an application for execution of a decree for possession is barred by 
limitation will not extinguish ipso facto the right of the applicant to 
the property.^ 

10. (1915) AIR 1915 Cal 653 (654) : 28 Ind Oas 2*2, Faizuddin Khan v. Beju 

Akab, (Co-fccuant's possession cannot bocoine adverse until there is 
an ouster or the equivalent of an ouster, of the other co-tenant.) 

11. (1902) 26 Mad 410 (415), liaja of V enkataejiri v. Isakpalli Suhbayya. 

(1929) AIR 1929 Mad 38 (41) : 111 Ind Gas 152, Alagarswarni Thevan v. 

Ilamabhadra Naidu. 

12. (1879) 7 Ind App 73 (79, 81) : 6 Cal L R 249 : 4 Sar 127 : 3 Suthcr 370 

(P C), Wi^e V. Ameer oonisfia Khatoon. (Possession for 3 years 
under order made under the Criminal Procedure Code (4 of 1840) does 
not create title against Government.) 

(1868) 9 Suth W R 283 (288), Doorga Ghiirn Paul v. Pearce Mohun, 

(1936) AIR 1935 Pat 164 (166) : 14 Pat 424 ; 155 Ind Cas 1094, Nando 
Kahar v. Sri Bhup Narain Singh, 

(1934) AIR 1934 Pat 485 (489) : 154 Ind Cas 1032, Mt, Dharichhna 
Kuari v. Baniyad Kuar. 

13. (1921) AIR 1921 Bom 368 (369) : 45 Bom 1020 : 62 Ind Cas 101, 

Swamirao v. Bhimahai, 

(1929) AIR 1929 Oudh 402 (405) ; 119 Iiid Cas 866, Muhinul Nisa 
V, AH Hussain, 

(1926) AIR 1926 Oudh 313 (315) : 29 Oudh Cas 181 : 92 Ind Cas 825, 
Sukh Deo v. Alt. Ram JJulari, (AIR 1916 P C 21 Followed.) 

(1925) AIR 1925 Cal 981 (983) ; 85 Ind Cas 594, Ahhoy Sankar v. 
Satyendra Prasanna. (In order to bring a ease within the statute of 
limitation there must be both absence of possession by the person 
who has the right, and actual possession by another.) 

Note 3 

1. (1918) AIR 1918 Pat 492 (493) : 46 Ind Cas 569 : 3 Pat L Jour 478, 

Bhaiga Parida v. Gannath Khandai. (S. 28 provides only the 
extinction of the rights upon the termination of the period of limita- 
tion for a suit and not that at the termination of the period of 
limitation for an aj}plication , any right shall be extinguished.) 

(1930) AIR 1930 All 866 (868): 129 I, C. 375, Abdul Alim v. Abdul Hamid, 
(1929) AIR 1929 Nag 145 (145, 147) : 25 Nag L R 74 : 116 Ind Cas 421, 
Naraindas v. Nenu. 

(1909) 2 Ind Cas 981 (981): 1909 Pun Re No. 69, Aruramal v. Kesar Singh, 

2. (1902) 25 Mad 300 (327) ; 12 Mad L Jour 128 (F B), Vedapitratti v. 

Vallahha Valiya Raja, 
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The “suit for possession” referred to in the Section is a suit in Seotion 88 
respect of which the period of limitation is prescribed by Schedule I Hot© 8 
of the Limitation Act; the Section therefore does not apply to suits 
for possession to be brought in the revenue Courts for which no 
limitation is provided in this Act.^ But the principle of the Section, 
which as has been seen in Note 1 is of general applicability, has 
been applied to such cases.*^ The Section has been expressly made 
applicable to cases arising under the Central Provinces Tenancy Act 
by virtue of the provisions of Section 104 thereof.'*^ 

The following have been held not to be suits for possession of 
property for the purposes of this Section : 

(1910) 8 Iiid Gas 639 (618) : 35 Bom 79, Vasudeo Atmaram. v* Eknath 
Baikrishna. 

(1909) 4 Iiid Gas 246 (248) (Bom), Bala Kushaha v. Ami^lia Vacfhvinde* 

(1895) 1 Gal W N 569 (571), Jagabandhu Bhattachar jce v. Jlarimohan Boy. 

(When a right to property has been established by a decree for posses- 
sion the barring of the right of execution by limitation does not 
extinguish the right.) 

(1866) 1 N W P H G R 161 (157), Jugur Nath v* BaUjobind. (When a 
right to property has been e.stablished by a declaratory decree the 
barring of the right of execution by limitation does not extinguish the 
right.) 

(1887) 1887 Pun He No. 3, Ganda Mai v. Nanak Chand. (5 Cal 897 
Referred to ; 9 Gal 651 Dissented,) 

3. (1935) AIR 1935 Mad 914 (917) : 59 Mad 61 ; 161 Ind Gas 447, liafna- 

Ixngavi v. V a rabhadradu. (A holder of a service iuain, Avho is out of 
possession of the lands attached to his ofTice, must, under the Madras 
Herditary Village Olfioes Act, sue for possession in the revenue Court 
within three years. 28 does not apply to such suits.) 

(1898) 21 Mad 134 (135) : 7 I\Iad L Jour 196, JHchu raygayi \ ,V ilakkitdayan 
Asari. (Rights to property which cannot bo enforced in civil Courts 
by reason of the Registration Act VI of 1831 are not extinguished 
under S. 28 of the Limitation Act XV of 1877, as the latter Act does 
not prescribe any [xjriod of limitation for suits under the Regulation 
aforesaid.) 

4. (1911) 11 Ind Gas 465 (408) (Cal), Nand Kumar Dobey v. Ajodhya Sahn. 

(1933) AIR 1933 Pat 6 (15) : 11 Pat 701 : 141 Ind Gas 167, Chaturhhuj 

Singh V. Sarada Charan. (11 Ind Gas 465 Followed.) 

(1899) 21 All 204 (206, 208) : 1899 All W N 36, Dalvp Hai v. Dcidn Rai. 

(1936) A I R 1935 Lah 787 (789) : J L R (1937) Lah 517 ; 160 Ind Gas 1000, 

Karior Siiigh v. Kharkha. (S. 28 does not in terms apply to cases 
under special or local laws, but the principle underlying it is of 
general application and has been applied to cases governed by local 
laws.) 

(1930) A I R 1930 Oal 225 (227): 127 Ind Gas 51, Nahni Bhusan v. IJiralal 
Jtoy. (Where a landlord keeps a ryot out of possession of his holding for 
the periods specified in Art. 3 of Sch. Ill of the Bengal Tenancy Act, 
the ryot’s title in the holding is extinguished Ity adverse i^ossession 
on general principles if not under S. 28 of the Limitation Act.) 

(1899) 21 All 204 (206, 207) : 1899 All W N 36, Dairy Roy v. Deoki Roi, 

(1904) 27 All 372 (374) ; 2 All L Jour 69 : 1904 All W N 281, Ravi Lai v. 

Chuni Lai. 

[But see (1930) A I R 1930 Pat 476 (478, 479) : 126 Ind Gas 858, 

Bankey Behary Lai v. Gudo Ghoudhury.'] 

5. (1934) AIR 1934 Nag 61 (62) : 30 Nag L R 208 : 148 Ind Gas 733, SujaL 

khan v, Nazafali. 

(1927) AIR 1927 Nag 352 (352) : 107 Ind Gas 622, Dharviu v. Dal Singh, 

(S. 28, Limitation Act, applies to the right in a tenancy in the Central 
Ih’ovinces. AIR 1926 Nag 99 Dissented from.) 
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Note 4 


1. Suit for sale on a mortgage.® 

2. Suit to enforce maintenance/ 

3. Suit for the restitution of conjugal rights.^ 

4. Suit for a declaration.® 

5. Suit for pre-emption.^® 

Where a person is hound to set aside a document before he can 
sue for possession, as in the case of a minor whose property has been 
alienated by his guardian on his behalf, a failure to sue to set aside 
the alienation within the time prescribed will extinguish his rights 
to the property under this Section/’ The reason is that the suit for 
possession in such cases will be governed by the same Article which 
governs the suits to set aside such alienations. 

4. “Any person.” — A title by adverse possession can be 
obtained against a math. The fact that during the period of 
prescription the math had no lawful manager will not affect the 
operation of this Section.’ 

6. (1930) AIR 1330 All 410 (417) : 122 Ind Gas 411 : 52 All 539, Jokhu 

Bliunja V. Sitla Bakhsh Singh, 

(1935) AIR 1935 Oudh 139 (141) 10 Luck 531 : ISS'Iud Gas 808, Ram 

Adhar v. Shankar Baksh Singh. 

(1918) AIR 1918 Cal 933 (940) : 44 Oal 426 ; 37 Ind Gas 277, Pri7ja Sakhi 
Behi V. Bircshwar Samanta. 

[Sec aUo (1935) AIR 1935 Oudh 213 (216) : 10 Luck 481 : 153 Ind 
Gas 307, Sarada Rand v. Daya Shanker Singh.] 

7. (1924) AIR 1924 Cal 364 (366) : 73 Ind Gas 235, Coiyal Chandra v. 

Kadambini Dasi. 

8. (1901) 25 Bom G44 (657) ; 3 Bom L R 371 (F B), Dhanjihhoy Bomanji v. 

H irabai. 

(1912) 16 Ind Gas 124 (124) : 34 All 412, Ayesha v. Faiaz Husain. 

9. (1910) 6 Ind Gas 881 (883) : 3 Sind L R 228 (F B), Goner dhandass v. 

Narauidas. (Suit, for dcolaratioii of right, to the flow of water and for 
injunction restraining defendant from obstructing it.) 

(1909) 2 Ind Gas 981 (981) : 1909 Pun Rc No. 69 : Aruramal v. Kesar 
Singh, (Not applicable to suit for declaration.) 

(1928) AIR 1928 Bom 383 (384) : 113 Tnd Gas 378, Chintaman BaUvant v. 
Bhagwan Oanapafi. (Mortgage by Hindu father — Mortgagee not put 
in possession — Sale to mortgagee — Suit by son to set aside and recover 
his share.) 

10. See (1934) AIR 1934 Oudh 303 (307) : 9 Luck 175 : 149 Ind Gas 258, 

Salaniat Ali v. Nur Muhammad Khan. 

11. (1933) AIR 1933 Bom 42 (44) ; 141 Ind Gas 806, J hanerhhai Hathibhai v. 

Kabhai Beehcr Palcl. (Minor’s right to set aside alienation by 
guardian barred — Right to property held' extinguished under S. 28.) 
(1919) AIR 1919 Cal 404 (404) : 52 Ind Gas 269, Kanok Dasi v. Srihari 
Groswami. (Suit to set aside invalid alienation by certificated guar- 
dian.) 

(1918) AIR 1918 Mad 724 (726) ; 41 Mad 102 : 40 Ind Gas 664, Kanda^^ 
samy Naicken v. Irusappa Naicken. 

also (1912) 12 Ind Gas 695 (697) (Mad), Daraistoa^ny Seru- 
madam v. Nandisamy Seluran. (A suit by a minor to set 
aside a sale by his guardian and to recover property is governed 
by Arts. 44 and 144 and also S. 28.) 

(1914) AIR 1914 Oudh 338 (339) : 17 Oudh Gas 52 : 23 Ind Gas 406, 
Mt. Sheirnatha v. Sheoraj Singh.] 

Note 4 

1. (1894) IS Bom 507 (511), Vithalbowa v, Narayan Daji Thite. 



Extinguishment OF right to property 


903 


5. “Any property/’ — Section 29 of the Act of 1871 corres- Section 28 
ponding to this Section referred only to “land or hereditary office.”^ Note 5 
The present Section is wider than Section 29 of the Act of 1871 
and refers to “any property,”^ It would seem to include all pro- 
perty in respect of which a suit for possession can be filed. It is 
how'ever necessary that the property must be one recognised by law.^ 

The following have been regarded as property for which a title can 
be acquired by the operation of this Section : 

1. An exclusive right of fishery/ 

2. A right to maintain a projection over the neighbour’s land. 

The right is a right to the occupation of space belonging to 
the neighbour and therefore of property.’’" 

3. A right to levy assessment on rent-free lands/ 

4. A right to a Buddhist monastery.^ 
h. A right to hirt jajmani? 

6. A nankar allowance when that allowance forms part of a 

larger estate which has been divided and enjoyed in seve- 
ralty for a long tirne.^^ 

7. A right to an office of profit.^^ It must be noted that where 

land is attached to the office as appurtenant to it and the 
__ 

1. (1881) 3 All 435 (436) : 1881 All W N 9 : 5 Irid .lur 652, Jaqrain Bibi v. 

(ianc&Jii. (Trees growing upon land arc “land” within the meaning 
of S. 29 of the Limitation Act, 1871.) 

2. (1879) 4 Gal 283 (297) : 3 Cal L R 336 : 2 Shome L R 2, Bamchundcr 

Ghosanl v. Juqgut Moyimohincy I)ahec,. 

3. (1904) 28 Bom 399 (403) : 6 Bom L R 428, Jethabhai v. Nnthahhai. 

4. (1932) A I R 1932 Cal 300 (302) ; 59 Cal 344 : 137 Iiid Cas 279, Krishna 

Nandi v. Lokenath Mookerjee. 

(1923) AIR 1923 Pat 58 (62) : 1 Pat 674 : 67 Ind Cas 954, Henry Hill S 
Go. V. Shenraj Rai. 

(1930) AIR 1930 Mad 679 (680) : 125 Ind Cas 545, Secretary of State v. 

District Board of Tanjore. 

5. (1925) AIR 1925 Bom 335 (337) : 87 Iiid Cas 1008, Bahadurmal Guru- 

ynukhrai v. Mohanlal Surchand. 

[.SVf also (1910) 7 Ind Cas 571 (572) (Mad), Adinarayananiina v. 

Murtuza. (A person constructing a buttress over a site belong- 
ing to another and enjoying its possession for the statutory 
period gets title to the site by adverse possession and not only 
an easement.)] 

6. (1921) AIR 1921 Bom 303 (306) : 46 Bom 694 : 61 Ind Cas 40, SaJeharam 

V, Trimhakrao, (5 Cal 949 : 1 Bom 586, Followed.) 

7. (1923) A I R 1923 Rang 40 (40) : 79 Ind Cas 273, U IViseiklod v, U 

Parama, 

e, (1908) 1908 Pun Re No. 34 : 1908 Pun L R No. 163 : 1908 Pun W R 
No. 96, Mohan Lai v. Janki, 

9. (1916) AIR 1916 Oiidh 129 (132) : 33 Ind Cas 461 : 19 Oudh Oas 49, 

Deputy Commissioner , Fyzabad v. Jagjiivan Bakhsh Singh, 

10. (1900) 23 Mad 271 (279) : 27 Ind App 69 : 4 Cal W N 329 : 10 Mad L Jour 
29 : 2 Bom L R 597 : 7 Sar 671 (P C), Gnannsamhanda Bandar a 
Sannadhi v. Velu Bandar am. (Hereditary office.) 
fl903) 26 Mad 113 (115), Baghavachariar v, Tirumalai Asari, (Non- 
hereditary office.) 

(1909) 3 Ind Cas 8 (8) (All), Dharma Hand v. Khema. (Hereditary office.) 
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Note 6 


right to the office is barred, not only the right to the office 
but the right to the land also will be extinguished*^^ i 
A ‘'right to property” would include a right to the joint enjoyment 
of the property as well as a right of survivorship to the property.^^ 

It has been held in the undermentioned case^^ that this Section 
IB confined to immoveable property. This is obviously incorrect, 

It has been held in the undermentioned case^" that the property, 
refen^ed to in the Section must be property capable of being physic 
cally possessed and that consequently a right to redeem a usufruc- 
tuary mortgage is not property for the purposes of this Section, 

6. “Shall be extinguished.” — Where a person who could’ 
have sued for possession of property, allows the period of limitation 
prescribed therefor to expire, his title is, under this Section, 
destroyed.^ The extinguishment of the title of the rightful owner 


(1898) 21 Mad 278 (287), Alagirisa7ny Naicher v. Stuidareswara Iyer. 

(1909) 3 Ind Gas 408 (414) (Cal), Sital Z)aa Bahaji v. Par tab Chatidar 
Sarma. (The right of any person who might be regarded as law- 
fully entitled to the shebait-ship may be extinguished by adverse 
possession.) 

(1920) AIR 1920 Cal 800 (803) : 60 Ind Cas 165, Kassini llassan v. Hasara 
Begum. , (Hereditary otlice of mutawalli.) 

[But see (1930) A I R 1930 All 866 (868) : 129 Ind Cas 375. Abdul 
Alim V. Abdul Hamid. (Non-hereditary ollice — Suit for pos- 
session of office is not suit for possession of property.)] 

11. (1900) 23 Mad 271 (279) : 27 Ind App 69 : 4 Cal W N 329 : 10 Mad L Jour 

29 : 2 Bom L R 597 : 7 Sar 671 (P C), Gnanasamhaiida Pandara 
Sannadhi v. Vein Pandaram. 

(1920) AIR 1920 Cal 800 (803): GO Ind Cas 165, Kassim Nassau v. Hazara 
Begum. 

(1898) 21 Mad 278 (287), Alagirisamy Naickcr v, Sundareswara Iyer. 

(1903) 26 Mad 113 (115), Raghavachariar v. Tirumalai Asari. 

(1905) 28 Mad 197 (200), PydigauHia^n J agasnnatha Row v. Ravia Doss 
Patnaik. (Where a suit for a hereditary office is barred, the right to 
recover the properties attached to the office, will also be extinguished.) 
(1917) AIR 1917 All 49 (51) : 39 All 636 : 42 Ind Cas 77, Ram IHari v. 
Nayid Lai. (Hereditary office. 23 Mad 271 followed.) 

12. (1921) AIR 1921 Mad 24 (27) : 44 Mad 131 : 60 Ind Cas 583, Atchamma v. 

Bapiah. 

(1937) AIR 1937 All 300 (303) : 169 Ind Cas 125, Ml. Jaidevi Kuari v. 
DaksUini DBi. 

13. (1922) AIR 1922 Pat 346 (349) : 63 Ind Cas 849: 6 Fat L Jour 408, Nianiat 

All V. Yad. Ali Shah. 

14. (1910) 7 Ind Gas 134 (138) (Bom), Ratndas Ghabildas v. Chahildas. 

(Suit for recovery of ornaments, barred — Right is extinguished.) 

15. (1897) 20 Mad 305 (309, 310), Krishna Menon v. Kesavau. 

16. See the Article in 2 Mad L Jour 283 (286, 287.) 

Note 6 

1. (1924) AIR 1924 P G 121 (122) ; 51 Ind App 171 ; 5 Lah 192 : 80 lud Gas 
788, Mt. Lajwanti v. Safa Ohand. 

(1937) A I R 1937 Cal 305 (907) : I H R (1937) 2 Cal 242 : 172 Ind Cas 315, 
Sri Raghunathjieri v. Qanga Gobinda. 

(1920) A I R 1920 Cal 852 (852) : 69 Ind Cas 719, Harish Chaudra v. Nir^ 
pendra Goomar, 

(1915) AIR 1915 All 90 (91): 27 Ind Cas 914, Balbhaddar Choubev, 
Somaru Rai. (Failure to sue under Section 79 of the Tenancy Act , 
on dispossession extinguishes right.) 
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■wiM o perfete-to give a good title to the wr ongdoer.’^ In Gunga 

(1922) AIR 1922 All 124 (125) : 66 Ind Cas 856, BhiJchari Singh v. Jo- 
khan. (Do. AIR 1915 All 90, Followed.) 

(1927) AIR 1927 All 551 (552) : 101 Ind Cas .591, Bltairo Lohar v. AbdiU 
Wahab. (Do.) 

(1916) AIR 1915 Cal 284 (234) : 27 Ind Cas 260, Sachindra Rishore Dey v. 
Bajani Kanta. 

(1877) 1 Bom 686 (690) : 1 Ind Jur- 849, Keval Kuker v. Talnqdari Settle- 
ment Officer. 

(1937) AIR 1937 All 300 (803) : 169 Ind Cas 125, Mt. Jaidevi Kuari v. 
Bakshini Bin. 

(1926) A I R 1926 All 62 (63) ; 48 All 145 : 92 Ind Cas 414, Mt. Itam Kuer 
V. Oovind Ham. 

(1888) 1883 All W N 178 (178), Jaipal Rai v. Illahi Bakhsh. 

(1929) AIR 1929 P C 228 (231) : 51 All 676 : 120 Ind Cas 651 ; 56 Ind App 
330 (P C), Abdul Jalil Khan v. Ohaid V llah Khan. (Boiiami puf- 
ch.-iser allowing fcrno owner to be in adverse possession for 12 years — 
Latter gets a good title.) 

(1889) 11 All 438 (456) : 1889 All VV N 155, Parmanand Misr v. Sahib AH. 
(1901) 24 Mad 387 (396) : 28 Ind App 81 : 3 Bom L R 303 : 5 Cal W N 545: 
7 Sar 819 (P C). Vnsudera I'adhi Khadangal Garu v. Mayuni 
Bevan Balcshi Mahapatrulu Oarti. 

(1877) 1 Mad 843 (348) : 2 Ind Jur 249, Chenna Keaacarai/a v. M angad it 

V aidelinga. 

(1920) A I R 1920 Nag 51 (61) : 55 Ind Cas 499 : 16 Nag L K 87, La.vman 
V. Govind. 

(1919) AIR 1919 Oudh 404 (405) ; 53 Ind Cas 1005, Baramcswar Bin v. 
Ham Nath. 

(1900) 27 Cal 1004 (1011) : 27 Ind App 103 ; 4 Cal W N 565 : 7 Sar 718 
(P C), aiimafAibiiims&a Begtini v. Sujidar Bas. (Suit for redemp- 
tion of usufructuary mortgage barred by limitation — Right of mort- 
gagor is extinguished.) 

[tSVc atHO (1887) 1887 All W N 103 (104), Birangi v. Ramsaran, 

(1923) AIR 1923 Rang 40 (40) : 79 Ind Cas 273, WtseAklaL v. 

l^arama. (Right destroyed is not revived ►) 

(1933) A I R 1933 Oudh 462 (464) : 146 Ind Cas 987, na7n Shnnhar 
V. Sheo LHitt.'] 

2. (1697) 21 Bom 509 (516), IJtidosah v. Ilari^nantha. 

(1877) 3 Cal 224 (226), Gossain Dass Ghiinder v. Issttr Clnindcr Nath, (LI 
Moo Ind App 345 Followed.) 

(1887) 1887 AH W N 92 (92), Pir Bakhsh v. Mukhayi Pal, 

(1881) 3 All 435 (487) : 1881 All W N 9 : 5 Ind Jur 652, Jagrani Bibi v. 
Ganeshi. 

(1906) 28 All 743 (746) ; 1906 All W N 216, Yakab AH Khan v. Bala 
Kis}iU7i Jjal. 

(1907) 29 All 133 (137) : 3 All B Jour 760 : 1906 All W N 305, Bhadder v. 
K hair -lid- JDiji _] Jusain, 

(1926) AIR 1926 All 697 (698) : 90 Ind Cas G87, Sajjad llussain v , Q urban 
AH Beg, 

(1928) AIR 1928 All 45 (46): 49 All 713 : 102 Ind Gas 175, Rikhdeo Tcirarx 
V- Sukhdeo Teivar'i. 

(1931) AIR 1931 All 635 (649) : 54 All 299 : 136 Ind Cas 145 (F B), Ram 
Karan Singh v. I tarn JJas Singh. 

(1890) 14 Bom 222 (226), Hargovindas Tjakshmidas v. Bajibhai Jijihliai. 
(1912) 17 Ind Gas 148 (149) : 37 Bom 37, Maganchand Ktilchand v. 

Y ithalr ao , 

(1920) A I R 1920 Bom 9 (10) : 58 Ind Cas 326, Tayabali AbdulLabhai v. 
Bohad Muytici 2 >ality. 

(1879) 4 Cal 327 (331) : 2 Shomo L R 106, BejoyChunder v , Kally l‘rosoyino 
Mookerjee, 

(1897) 24 Cal 244 (248), Siija JJossein v. Monahur Bas. (Where an insol- 
vent has been in possession of land from before the date of insolvency 
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Section 28 Gobind Mundul V. The Collector of 24 Pargunnahsf Lord Romilly 
Notes observed as follows : 

“The title to sue for dispossession of the lands belongs, in 
such a case, to the owner whose property is encroached upon ; 
and if he suffers his right to be barred by the law of limitation, 
the practical effect is the extinction of his title in favour of the 

party in possession The High Court had decided that 

the Prince's title is barred; and the effect of that bar viust 
operate in favour of the party in possession.” 

The acquisition of the title by the wrongdoer is thus the 
corresponding effect of the right to the property being extinguished ; 
if the one does not take place, the other does not.** That this is so 
is also clear from the words “whereas it is also expedient to provide 
rules for acquirinq by possession, the ownership of easements and 
other property' occurring in the preamble of this Act. 

Where the title of a person is under this Section extinguished 
in favour of the wrongdoer, it is not revived by that person again 
getting into possession. In other words, there is “no remitter to the 

and for more than 12 years after the insolvency the Official Assignee 
not having taken possession, the insolvent will have acquired a right 
by adverse possession.) 

(1910) C Ind Cas 392 (395) (Cal), Naioah Bahadur Mtirshidabad v. Oopinath 
MandaL 

(1922) AIR 1922 Cal 193 (194) : f>9 Ind Cas 7, Satyendra Nath v. Krishna- 
sakha Kar. 

(1886) 1886 Pun Re No. 16, Daya Ram v, Badri Mai. 

(1872) 1872 Pun Re No. 48, Kurim Khan v. Bahadur Khan. 

(1922) AIR 1922 Lah 102 (103), Lala v. Khalas. 

(1919) AIR 1919 Pat 447 (461) : 53 Ind Cas 114, Badri Chaudhuri v. 
liar bans Jha. 

(1935) AIR 1935 Pat 164 (165) : 14 Pat 424 : 155 Ind Cas 109^, Na7ido 

Kahar v. Bhup Narain Sinyh. (After the expiry of the period, the 

law declares not simply that the remedy is barred but that the title is 
extinct in favour of the possessor. And there cannot be a revival of 
title of which there has been a statutory extinguishment.) 

(1914) AIR 1914 Mad 708 (710) : 38 Mad 1064 : 24 Ind Gas 369, Prasanna 
V enkatachala Redd'iar v. Collector of Trichinopoly. 

(1915) AIR 1915 Mad 345 (348) : 26 Ind Gas 109, Ganapaihi Mudali v. 
V cnkatalakshrni N arasaijya. 

(1916) AIR 1916 Mad 416 (416) : 29 Ind Cas 168, Ratna Bai v. Official 
Assignee of Madras. 

(1917) AIR 1917 Cal 369 (370) : 36 Ind Cas 11, Chandra Ghosh y. Nilka- 
inal Mukhopadhyaya. (Queere — Whether Section 28 of the Limitation 
Act operates only to extinguish the interests of the dispossessed owner 
and not to assign that interest to the adverse possessor.) 

[But 6ee (1883) 1883 All W N 100 (100), Dilsukh Rai v. Tika Ram.] 

3. (1866-67) 11 Moo Ind App 345 (361) : 7 Suth W R 21 : 1 Suthcr 676 : 2 Sar 

284. 

4. (1928) AIR 1928 All 625 (626) : 115 Ind Cas 613, 07idh Behari Lai v. 

Collector of Etali. 

(1931) AIR 1931 All 635 (649) : 64 All 299 : 136 Ind Cas 145 (F B), Ram 
Karan Shigh v. Ram Das Singh. 

(1910) 6 Ind Cas 881 (883) : 3 Sind L R 228, Ooverdhan Das v, Narain 
Dass. 

(1897) 21 Bom 509 (514), Budesah v. Hanmanta. (27 L J Ex 297, 
Followed.) 
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old In Brassincjtoii v. Lletoellyjt,^ a leading case under the 

English statute of limitation and which has been followed in this 
country also, Sir William Channel observed as follows : — 

“The title to which, according to the doctrine of remitter, a 
party can be deemed to he remitted, must be a title on which 
he could have maintained an ejectment. But in 1842 could 
William have maintained an ejectment before his re-entry? It 
must be admitted that he could not have done so. Then, how 
could his re-entry operate by way of remitter ? To hold that it 
could, would be quite at variance with the true doctrine of 
remitter, and would practically repeal the statute.'* 

Where a title has been acquired by the operation of this Section, 
a suit can be maintained by the person so acquiring it for a declara- 
tion of his title^ or for possession of the property if he is dispossessed 
of it.^ 

Thr 7'ight that is extinguishecl cannot he anything more than 
■wjiat the rightful owner had in the property!'^ Thus, where the 
person prescribed against is only a pet'son with a limited interest, it 
is only that interest that will bo extiqguislied. In other words, no 
one can prescribe for more than what the person against whom he is 

5. (1873) 20 Suth VV R 114 (115) : 11 Biiug L R 22a7B^ndahun Chunder v. 

Tarachand Bindoyadhya. 

(1930) AIR 1930 Cal 225 (22G, 227) : 127 Ind Cas 61, Nalini Bhusan Roy 
V. JTiralal Roy. (20. Suth W R 114, F^)Uowed.) ) 

(1927) AIR 1927 Nag 401 (402) : 105 Ind Caa 835, Sonaji v. Dattu. 

(1928) AIR 1928 Nag 280 (280) : 109 Ind Cas 401, Kapoor v. Nanhi. 

(1907) 6 Oal L Jour 021 (038), Lilahati Mi&rain v. BisJiun Chobey. 

(1935) AIR 1935 Lah 787 (789) : I L R (1937) Lah 617 : 160 Ind Cas 1000, 
Kartar Sirofh v. Kharldia. (21 All 204 ; 11 Ind Cas 465 ; A I R 
1920 Gal 800 ; A I R 1933 Pat 6 ; A I R 1927 Nag 401 ; AIR 1928 
Nag 280 ; A I R 1928 Nag 281 ; 11 Moo Ind App 345, Followed.) 
(1934) AIR 1934 Pat 485 (489) : 154 Ind Cas 1032, Ml. DharichJma 
Kuari V. Bamyad Kuar, (But if he is in possession again for 12 
years he may got a title.) 

[See also (1925) A I R 1925 Oudh 20 (23) : 84 Ind Cas 98, ML Mah- 
muduyinisa v. /'ahid Raza. (A I R 1920 Cal 800, Followed.) 
(1876) 25 Suth W R 131 (132). Kristo Gopal Roy v. Roodrn Ghiinder 
Roy. 

(1926) AIR 1926 Rang 95 (96) : 95 Ind Cas 514, Maujig San Shin 
V. Mg. Maiing. (Where tlie right to bring a suit for land 
has become barred, the mere fact of a trespasser taking 
possession does not revive the right.)] 

6. (1858) 114 R R 1038 (1040) : 27 h J Fx 297. 

7. (1877) 2 Cal 418 (421, 422), Shiro Kumari Dcbi v. Goinnd Shaw Tanti. 
(1873) 20 Suth W R 104 (105), Ram Lochun ChuckcrbiiLty v. Ram Soonder 

Ghuckerbictty. 

(1872) 17 Suth W R 490 (492), Lallee Singh v. Mt. .Aril Kooer. 

(1919) AIR 1919 Pat 447 (451) : 53 Ind Cas 114, Badri ChaudJmri v. 

JIarbans Jha. (28 Cal 370 Followed.) 

(1915) AIR 1915 Sind 4 (G) : 9 Sind L R 1 : 30 Ind Cas 13, Karachi 
Municipality v. Shamoo Ladha. 

8. (1920) AIR 1920 Pat 538 (540) : 58 Ind Cas 380, Ra7n Brich Singh 

y. Mt. Stmjharo Koer. 

9. (1937) AIR 1937 All 300 (303) : 169 Ind Cas 125, Mt, Jaidevi Kuari 

V. Dakshini Din. 


Section 28 
Note 6 
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Section 28 prescribing is entitled to.^® Thus, where A mortgages by a simple 

Note 6 mortgage his property to Jf, and A is thereafter dispossessed by B 

who remains in adverse possession for 12 years, A's title is extin. 
giiished. But -4’s title is only to the equity of redemption in the 
property and it is only that right that will be extinguished. The 
right of X in the property cannot be extinguished.^^ As was observed 
by their Lordships in Saviha&iva v. llaghava,^^ *‘the title acquired 
by adverse possession for twelve years is only equivalent to that 
given by a preliminary grant of the interest vested in the party 
affected by adverse possession/’ Where an order under Section 145 
of the Code of Criminal Procedure is passed declaring one of two 
parties to be entitled to and in exclusive possession of the property 
in dispute and no suit for possession by the other i)arty is filed 
within the time limited by Article 47 of the Act, his right is 
extinguished whether such right is for exclusive possession or for 
joint possession.^ 

The right that is extinguished cannot also he anything more than 
■ the tnrongdoer purports to prescribe for. Thus, where, though the 
owner has absolute title to the property the adverse possessor 
claims to be entitled only to a limited interest, it is only such interest 
of the owner that is extinguished by the operation of the Section, 

(191C) A 1 R 1916 Mad 990 (997, 998) : 39 Mad 811 : 31 Ind Cms 412 (F B), 
Vyapuri v. Sonamma Boi, 

10. (1915) a‘i R 1915 Mild 539 (540) : 25 Tnd Gas 692, Tenhataratiiavi v. 

Vajilcataraviiah. 

11. (1916) AIR 1916Mad 990 (997, 998) 39 Mad 811:31 Iiid Cas 412 (F B), 

Vyaimri v. Sonamnia Boi, (4 Suth W R 37 : 7 Moo Ind App 323 
Distinguished.) 

(1908) 35 Cal 470 (476) : 12 Cal W N 636 : 7 Cal L Jour 499, Ichharam 
Singh V, Nilmoncy Bahida. 

(1912) 17 Ind Gas 632 (634) : 34 All 640, Nandan Smgh v. Jum-man. 

(1918) AIR 1918 Cal 933 (937, 938) ; 44 Cal 425 : 37 Ind Cas 277, Priya 
Sakht Dchi v. Bireshwar Samanta. 

12. (1890) 13 Mad 512 (515, 516). 

13. (1912) 15 Ind Cas 24 (25) (Mad), Devasikhamani Nataraja Desikar v. 

MutMah Chetty, 

(1911) 9 Ind Ca.s 285 (286) (]\Iad), Gangadharam Aiyar v. Saiikarappa 
N aid'll . 

(1937) A I R 1937 All 300 (303) : 169 Ind Cas 125, ML Jaidevi Kuan v. 

Dakshini I)in. (Right to joint possession barred.) 

(1935) AIR 1935 Pat 164 (166) : 14 Pat 424 : 155 Ind Cas 1094, Nandao 
Kahar v. Sri Bh'iip Narain Smgh. 

(1930) AIR 1930 Nag 142 (142) : 26 Nag L R 160 ; 122 Ind Cas 270, Jagat 
Tlam V, Pitas. (A I R 1921 Mad 24 Relied on. The expression 
“the right to such projKjrty'* in S. 28 include.s the right to joint 
possession ahso. A person whose right to recover joint possession is 
extinguished under Art. 47 cannot therefore elude the operation of 
Art. 47, by framing his suit, as one for damages of his vsbare of the 
produce as the right to claim damages is not separate from the right 
to claim possession or joint possession.) 

(1930) AIR 1930 Cal 612 (614) : 128 Ind Cas 106, Atale Sunarri v. Talih 
Hussain Mia. (Order under S. 145, Criminal Procedure Code — 
Omi.ssion to institute suit for recovery of possession within three years 
— Suit for partition after three years is one for possession and barred.)) 
(1920) A I R 1920 Mad 545 . (545) : sb Ind Cas 675, Solai Animal v. Jogi 
Oheity. 
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and acquired by the wrongdoer. On the determination of such 
interest the right of the true owner to possession will again come 
into operation.^'"* The question whether the person in possession 
prescribes for a limited interest or for a full estate must bo gathered 
from the facts of the particular case. 

Where the principal right to sue for ix)ss0ssion is extinguished 
under this Section, rights accessory thereto would also be extin- 
guished. Thus, a right to possession includes a right to joint 
poasession^"*^ and a right of survivorship is incidental to the right to 
joint possession of property, and where the latter right is extinguished 
by limitation the right to survivorship also will be lost.^‘* A right 
to claim damages is not separate from the right to claim possession 
or joint possession and therefore cannot be claimed where tFie right 
to such possession is destroyed, A right to claim partition and 
recovery of a share cannot be claimed where the right to sue for 
joint possession is lost.^-^^ Similarly, where the right to recover 
possession of land from a tenant is lost by the failure to sue for 12 
years after the termination of the lease, a right to recover arrears of 
rent for years which may be within 12 years, or to recover damages, 

14. (1925) AIR 1925 Cal 1189 (1191) : 89 Ind Cas 747, Swamatnoyi v. 

Hiyurindra Nath, (Possesaion of limited iuterest — Prescriptive title 
to that interest alone is acquired.) 

(1912) IG Ind Cas 9G0 (960) (Mad), Sundara (hirulikal v. Suhramaniya 
Archakar, (The ofticc of archaka of a temple and the properties 
appended thereto were usufructuarily mortgaged and the mortgagee 
continued in possession for the prescriptive period. Behi that the 
mortgagee acquired only a usufructuary mortgagee’s right by adverse 
possession and not the absolute ownership.) 

(1928) AIR 1928 Cal ISO (184) : 55 Cal 448 : 105 Ind Cas 647, Mt, Rukeya 
Banu V. Alt, Nazira Bann, (Where the mutavvalli under the deed 
of an invalid xuakf was in possession for more than 12 years, held, 
that it did not in any way validate the wakf or create a title in the 
mutawalli by adverse possession.) 

(1933) AIR 1933 Oudh 92 (93) : 7 Luck 320 : 141 Ind Cas 831, Mt. Parhati 
V. Ram Prasad, (Possession of former husViand’s property conti* 
nuing for more than 12 years — No assertion of absolute ownership — 
Only widow’s estate is obtained by adverse possession.) 

(1914) AIR 1914 Nag 81 (82) : 10 Nag L R 35 : 23 Ind Cas 719, Shea Lai 
v. Sheo Rajia. (Person entering into possession as heir which is 
necessarily a limited title— Very cogent evidence is necessary to show 
that she claimed to be in possession as absolute owner.) 

[See also (1916) A I R 1916 Oudh 156 (158) : 34 Ind Cas 416, Sheo 
Narain Sinyh v. Bisai Sinyh, (Undor-propriotor of one land 
\mng in adverse possession of neighlxiuring laud— Cliaracter of 
the possession must be taken to Ix) that of under-proprietorship.) 

15. See (1908) 8 Cal L Jour 557 (559, 560), Raktno Singh v. Sudhram Ahir. 

(When tenant takes possession of land outside his tenancy, and pro- 
fesses to do so in Ids character as tenant, landlord is dispossessed in a 
limited sense — Landlord cannot eject him from actual possession, but 
he is not deprived of proprietary possession by receipt of rent.) 
15a.(1930) AIR 1930 Nag 142 (143) : 26 Nag L R 160 : 122 Ind Cas 270, JayaB 
ram v. Pitai, 

16 . (1921) AIR 1921 Mad 24 (27) : 44 Mad 131 : 60 Ind Cas 5B3, Atchamma 

V. Bapiah* 

16a.(1930) A I R 1930 Nag 142 (143) : 26 Nag L R 160 : 122 Ind Gas 270, Jajat- 
ram v. Pitai. 

16b.(1930) AIR 1930 Cal 612 (614) : 128 Ind Cas 106. Atalc Sunarri v. Talih 
Bftissain, 
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Notes 


will also be lost.^^ The extinguishment of the right to possession in 
fact operates retrospectively in such cases. 

Where A and B were reversioners of a Hindu widow and A filed 
a suit against the alienee from the widow within 12 years of the 
death of the widow impleading B as a party defendant, but B filed a 
w^ritten statement after 12 years claiming his share also against the 
alienee, it was held that Section 28 did not apply to the case, and 
that B'fi right was not extinguished by his not filing the suit for his 
share within 12 years. 

7. Inalienable property — Acquisition of title by adverse 
possession. — See Notes to Article 144, infra, 

8. Plea of title. —Where a plaintiff pleads title, it is not neces- 
sary for him to say that the defendant has lost his title by adverse 
possession inasmuch as it is a matter of evidence.^ See also Order 6 
Rule 2 of the Code of Civil Procedure. 

9. Onus of proof. — See Notes to Article 144, infra. 


17. (1903) 26 Mad 410 (417), Rajah of Venkatajiri v. T sakapalli Sxibbiah. 

(19.35) AIR 1935 Mad 377 (378): 157 lad Gas 569, Avibalam v. Feria 

Karujqjan Chetti, 

[Sfic also (1866) 5 Suth W R 1 (2) : 1 Suther 602 : 2 Sar 119 : 10 Moo 
Iiid App 214:1 Ind Jur (N B) 25 (P C), Chandrahullee Debia v. 
Luckhee Dehia. (If no action can be maintained directly to 
recover posaesBion of laud, none can be brought to recover the 
rent.)] 

[But see (1894) 18 Bom 507 (512), V ithalboiva v. Narayan Daji 
Thite,] 

17a.(1903) 26 Mad 410 (417), Raja of Venhatagiri v. Tsakapalli Subbiah. 

18. (1929) A I R 1929 Bom 345 (347) : 53 Bom 472 : 119 Ind Gas 656, Raye^ 

gavda Hamnaatraya v. Rarnlingappa Shidgavdappa. (34 Bom 91 

Followed.) 

also (1909) 4 Ind Gas 249 (251) : 34 Bom 91, Narasi'}nka v, 
\'aman V enkatesh . (The right of a person, who did not himself 
bring a suit within the prescribed period cannot be extinguished 
by the operation of S. 28 of the Ijimitation Act if he has been 
made a party (defendant) to a suit iiistitutcd by some other 
person within the period in which his right to the property in 
suit can be effectually determined,)] 

Note 8 

1. (1901) 24 Mad 387 (396) : 28 Ind App 81 : 5 Cal W N 545 : 3 Bom L R 303: 

7 Sar 819 (P C), V asudeoa PadhiKhadangat Ga?'U v. Maguni Devan 

Fakshi Mahapatrulu Garu. 



PART V. 

Savings and Repeals. 


2.Q.* \.(^) Nothing in this Act shall affect 

. . section 25 of the Indian Contract Act, 

( 2 ) Where any special or local law prescribes 
for any snit, appeal or application a x>eriod of limita- 
tion different from the i)eriod prescribed therefor by 
the first schedule, the provisions of section 3 shall 
apply, as if such jieriod were prescribed therefor in 
that schedule, and for the x)urj)ose of determining 
any j)oriod of limitation i)rescribed for any suit, 
ai>j)eal or apjdication by any special or local law- 

fa J the x)rovisions contained in section 4, 
sections 9 to 18, and section 22 shall 
apx)ly only in so far as, and to the extent 
to which, they are not oxi:)ressly excluded 
by such sx)ecial or local law ; and 
f6Jthe remaining i)rovisions of this Act 
shall not apply.] f 

§ [f 5]] Nothing in this Act shall ajply to suits 
under the Indian Divorce Act. 

Il[('4]] Sections 26 and 27 and the definition of 
“ easement ” in section 2 shall not a^tply to cases 
arising in territories to which the Indian Easements 
Act, 1882, may for the time being extend. 


Act of 1877 — Section 6. 


6. When, by Jiny special or local law now or hereafter in force in British 
India, a period of limitation is specially proscribed for any 
suit, appeal or application, nothing herein contained shall 
alTect or alter the period so prescribed. 


Special and local 
laws of limitation. 


Act of 1871 — Section 6. 

6. When, by any law not iricntioned in the schodulo hereto annexed, and 
■ n now or hereafter to be in force in, any part of British 

, f India, a period of limitation differing from that pre.scribed 

oj limitat ion p) es- especially prescribed for any suits, appeals or 

cr% ei oy oca aws. jipplications, nothing herein contained shall affect such law. 


T Sub-sections (1) and (2) were substituted for the original sub-section (1) 
of S. 29 by S, 3 of the Indian Limitation (Amendment) Act, 1922 (10 of 1922). 
The original sub-section (1) was as follows : — 

Savings. 29. (1) Nothing in this Act shall : — 

(a) affect the Indian Contract Act, 1872, section 26 ; 

(b) affect or alter any period of limitation specificallj^ pres- 

cribed for any suit, appeal or application by any special 
or local law now or hereafter in force in British India. 

§ The original sub-section (2) was re-numbered as (3) by s. 3 of the Indian. 
Limitation (Amendment) Act, 1922 (10 of 1922). 

II The original sub-section (3) was re-numbered as (4) ibid. 


Section ^9. 

9 of 1872 


4 of 1869- 

6 of 1882 
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Synopsis 

1. History of the Section. 

2. Sub>Bection 1. 

3. Sub-section 2. 

4. “ Expressly excluded. ” 

5. “ The remaining provisions of this Act shall not 
apply.” 

6. Special or local law. 

7. Applicability of the Act to suits under the Indian 
Divorce Act — Sub-section 3. 

Other Topics 

ApjMials from decrees In suits under Divorce Act — Sub-section (3) not applicable : 

See Note 7, Pt. 5 

Special or local law 

Civil P.C. ... ... ... ... See Note 6, Pts, 5, 6 

English statutes ... ... ... ... See Note 6, Pt. 7 

Land Acquisition Act ... ... ... See Note 6 F-N (10) 

Letters Patents ... ... ... ... See Note 6, Pt. 8 

Provincial Insolvency Act ... ... ... Sec Note 6, Pt. 2 

Kegistration Act ... ... ... ... Sec Note 6 F-N (10) 

Rules made by High Court ... ... ... See Note 6, Pt. 9 

Suit for dissolution of marriage not governed by Divorce Act — Sub-section (3) 
not applicable ... ... ... ... See Note 7, Pt. G 

1 1. History of the Section. — Section 3 of the Act of 1859 

provided that where a shorter period than that prescril)ed by that Act 
was specially prescribed by any law in force for any suit, such shorter 
period should be applied and not the period provided by the Limita- 
tion Act. See the undermentioned cases where the provisions of the 
Limitation Act were held inapplicable in view of the special provi- 
sions of other lawsA 

And nothing herein contained shall affect the periods of limitation pres- 
Appeals from de- cribed for appeals from, or applications to review, any 
creesof High Courts decree, order or judgment of a High Court in the exercise 
071 Original Side. of its original jurisdiction. 

Act of 1859 — Section 3. 

3. When, by any law now or hereafter to he in force, a shorter period of limi- 
S barter periods of tation than that prescribed by this Act i.s specially pres- 
Umitation, if pres^ cribed for the institution of a particular suit, such shorter 
cribed by particular limitation shall be applied notwithstanding this Act. 
to prevail. 

Section 29 — Note 1 

1. (1S64) 1864 Suth W R (Act X Rul) 13 (13), Hoy Kally Prosonno Sein v. 
Kisto Nuyid Dundee, 

(1864) 1864 Suth W R (Act X Rul) 116 (117), Sreemutty Dahec v. Nulcee 
Sunyiissa Debee. 

(1864) 1864 Suth \Y R (Act X Rul) 120 (121,) Poor7iec77JCv Chotedhrain v. 
Bajehunder Boy. 


^Section 29 
Note 1 
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Section 6 of the Limitation Act of 1871, which corresponded to 
the old Section 3 of the Act of 1859, provided that where by any law 
in force in any part of British India, a period of limitation different 
from that prescribed by that Act was specially prescribed for any 
mils, appeals or applications, nothing contained in the Limitation 
Act should affect such law. That Section also contained another 
paragraxih providing that nothing contained in the Act should affect 
the periods of limitation for appeals from, or applications to review, 
any decree, order, or judgment of a High Court in the exercise of its 
original jurisdiction. 

Section 6 of the Act of 1877 did not enact the second paragraph of 
Section 6 of the Act of 1871, but re-enacted the other provisions of 
the Section in a somewhat modified form. It provided that where 
by any special or local law in force in British India, a period of 
limitation was specially provided for any suit, appeal or application, 
nothing contained in that Act should affect or alter the period so 
prescribed. 

Section 29 sub-section 1 danse (b) of the x\ct of 1908 substantially 
re-enacted the provisions of Section 6 of the Act of 1877. Clause (a) 
of sub-section 1 and sub-sections 2 and 3 (corresponding to the sub- 
sections 1, 3 and 4 in their present form) were newly introduced. 

In the interpretation and application of the provisions of 
Section G of the Acts of 1871 and 1877, and of sub. section 1 (b) 
of Section 29 of the Act of 1908 before its amendment in its present 
form, there was a conflict of judicial opinions. According to one view 
the general Sections of the Limitation Act could not bo applied to 
the periods of limitation fixed by the special or local laws.^ The 

(1864) 1 Suth W K 349 (349), Ranee Asmedh. Koonivnr v. J oykurun 
hall. 

(1864) 1 8uth W K 67 (08), Ham Sunkur Sanapiitly v. Oopaul Kishen Deo, 

(1873) 5 N W P H C R 30 (31), Mf, R(ma v. Dhoomun Dans. (No deduc- 
tion of the period during which the plaintitl was engaged in proso- 
cuting his suit under Cl. 2, S, 1 of Act XIV of 1863 in the wrong 
Court.) 

(1864) 1864 Suth W R (Gap) 140 (141), M odhoosoodu 7i Sing v. Rajah Pceriee 
Bullub Paul. 

(1864) 1 Suth W R 265 (265), W. Stephen v. Gasper, 

(1864) 1 Suth W R 131 (131), Nuttoo Nushyo v. Soodh Bexoa. 

(1873) 10 Bom H C R 204 (206), Hari Ramchandra v. Vishxixi Krishnaji. 

(1874) 21 Buth W R 318 (320) : 1 Ind App 167 : 13 Beng L R 292 : 3 Sar 
3G3 (P C), Mohuxnmcd Buhadoor Khan v. ,The CoUector of Bareilly, 

(1864) 1864 Suth W R (Gap) (Act X Rul) 133 (134), Ranee Stirxioxnoyce v. 
Sinqhroop Behee. 

[See also (1873) 19 Suth W R 5 (7) : 15 Beng L R 60 Note (P C), 
Unnoda Persaud Mookerjee v. Krishio Goomar Moiiro,'] 

: 2. (1891) 18 Cal 368 (372), NagexidronalJi v. Mathura MaJnin. (Suit under 
Bengal Act 10 of 1859-“S. 14 not applicable.) 

(1897) 20Mad 476 (478, 480), A/i'/i-np'pa Nayanixn Bahadur v. Sithala Naidu, 
(Appeal under Madras Rent Recovery Act — S. 12 not applicable.) 

(1899) 22 Mad 179 (182) : 8 Mad L Jour 265, Samhasivachari v. Ramasami 
Reddi, (Do.— S. 4 not applicable.) 

- (1917) AIR 1917 Pat 555 (670) : 40 Ind Cas 13 : 2 Pat L Jour 402 (P B), 
Krishna Day al Gir y . Abdul Gaffur. (Bengal Land Revenue Sales 
Act, 11 of 1869 — S. 5 not applicable.) 


Section 29 
Motel 


Lixn. 58 
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S6otion 29 reason given in some cases for the said view was that where the spe* 

Note 4 oial or local law was a complete Code, recourse could not be had tO' 

the Sections of the Limitation Act ; other cases supported the view 
on the ground that, independent of the question whether the special 
or local law was a complete Code or not, the effect of the applica- 
tion of the general provisions of the Limitation Act would be to 


(1909) 4 Ind Gas 70 (71) : (Gal), Panchkouri Ghosh v. Pran Gopal 
M 2 ikerjt>e. (Do — S. C not applicable.) 

(1915) AIR 1915 Mad 1211 (1212) : 39 Mad 646 : 21 Ind Gas 595, Raja- 
of nttaporc V. Venkata Suhba Rao. (Suit under Madras Estates Land 
Act — S. 7 does not apply.) 

(1901) 4 Oudh Gas 182 (188), Ragh^Uiar Dayal v. Sheo Char an, (Oudh 
Rent Act — S. 4 not applicable.) 

(1920) AIR 1920 Cal 70 (71) : 54 Ind Gas 228, Kha jendra Narayan Roy 
V. JJamni Barmani, (Proceedings under Indian Registration Act.) 

(1920) AIR 1920 Cal 14 (17) : 47 Cal 300 : 54 Ind Gas 705 (!' B), Kali, 
miiddin Mollah v. Sahibuddin MoUa, (Do.) 

(1903) 30 Cal 532 (535) : 7 Cal W N 550, Abdul Hakim v. Latif unyiessa 
Khatun. (Do.) 

(1895) 18 Mad 99 (103, 108, 113) (E B), Veeramnia v. Ahbiah. (Do.) 

(1896) 20 Mad 249 (250) : 7 Mad L Jour 94, Appa Ran Sanayi Aswa Ran 
V. Krishnamurthi. (Do.) 

(1926) AIR 1926 Nag 125 (127) : 89 Ind Gas 884, Fatelal v. Mt. Siti. (Do.)- 

(1918) AIR 1918 Mad 213 (216, 218): 41 Mad 169: 44 Ind Gas 805- 
(F B), Linyayya v. Chinna Narayana, (Proviucirxl Insolvency Act 
of 1907.) 

(1915) A I R 1915 Mad 360 (360) : 25 Ind Gas 610, Duraisanii Aiyangar v. 
Meenakshisundara Aiyar, (Do.) 

(1916) A I K 1916 Mad 376 (377) ; 39 Mad 593 : 80 Ind Gas 703, Siva, 
ramayya v. Bhujanga Row. (Do.) 

(1915) A I R 1915 Mad 1053 (1054) : 39 Mad 74 : 27 Ind Gas 14.4, Bera Rao 
V, Paraineshraya. (Do.) 

(1919) AIR 1919 Cal 949 (949) : 47 Ind Gas 524, Gangadar Na?ida v. 
Janakimoni Dasi. (Suit under S. 104-H of the B. T. Act — S. 15 (2)* 
does not apply.) 

(1919) A I R 1919 Cal 819 (821) : 46 Cal 199 : 47 Ind Gas 502, Secy, of State 
V. Sahib Narain Hazra. (Do.) 

(1919) AIR 1919 Cal 1001 (1002) : 46 Ind Gas 899, Secy, of State v. LalGii 
Narain Das. (Do.) 

(1918) AIR 1918 Cal 278 (279) : 45 Cal 934 : 45 Ind Gas 228, Secy, of State 
V. G angadhar . (Do.) 

(1921) A T R 1921 Cal 061 (671) ; 66 lud Gas 287, Secy, of State v. Ananda 
Mohan. (Do.) 

(1914) AIR 1914 Cal 46 (47) : 20 Ind Gas 760, Radhe Shyain Kar v. Dina 
Bhandhu Biswal. (Proceeding under S. 174, B. T. Act — S. 18 does 
not apply.) 

(1919) A I K 1919 Oudh 349 (350) : 52 Ind Gas 643 : 22 Oudh Gas 147, Ram, 
Deo V. Dy. Comuiissioner , SiUtanpur . (Suit under S. Ill, U. P. 
Land Revenue Act — S. 15 docs not apply.) 

(1918) A I K 1918 Oudh 99 (100) : 43 Ind Ca.s 4.73, Ntirnl Jlassan v. Sarja 
J'rasad. (Suit under S. Ill, U. P. Land Revenue Act — S. 14 not 
applied.) 

(1910) 5 Ind ('as 884 (887) : .34 Mad 505, Abn Bo, her v. Secretary of State. 
(Appeal under S. 10, Madras Forest Act — S. 12 does not apply.) 

(IBSl) 3 Mad 92 (94) ; 5 Ind Jur 242, Thir Singh v. V enkatararnier . (Suit 
under S. 25 of Madras Boundar 3 ^ Act — S. 4 does not apply.) 

(1876) 1 All 254 (255), TimaLkuari v. Ablakh Hai. (S. 15 of Act of 1871 
does not affect period fixed by Act 18 of 1873.) 

(1689) 1889 Pun Re No. 86, Buta v. Balia Ram. (Revision under S. 40 
Punjab Courts Act — S. 12 does not apply.) 

(1911) 11 Ind Gas 34 (35) (Lah), Katara v. Arjan Singh. (Application 
under S. 21-A, Punjab Land Alienation Act — S* 14 docs not apply.) 
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“ affect or alter ” the period so prescribed. According to the second 
view, the general provisions of the Limitation Act would be appli- 
cable to periods prescribed by the special or local law if such laws 
were not complete Codes in themselves, the reason given being that 
the words “ affect or alter ” related only to the period prescribed 
and not to the com 2 yutat/ion of such period.'^ 

(192B) AIR 192B Nag 306(307) : 73Ind Gas 1021, v. Keshao Ban. 

(Suit under S. 169, Central Provinces Revenue Act — S. 14 does not 
apply.) 

(1918) AIR 1918 Sind 50 (52) : 11 Sind L R 106 : 45 Ind Gas 168, Mossaji 
Ahmed & On. v. Asiatic Steam N avigation Go. hid. (Suit under 
S. 87, Karachi Port Trusts Act — S. 4 does not apply.) 

(1880) 4 Cal 50 (52) : 2 Cal L R 513, Purran Ghunder Okosc v. Mutty Lall. 

(Rent s\iit under Act 10 of 1859 — S. 4 not applied.) 

(1874) 22 Suth W R 17 (21) : 13 Bong L R 445, Thakoor Kapilnath v. The. 

Government. (Suit under S. 9 of Act 25 of 1857 — S. 6 not applied.) 
(1921) AIR 1921 Pat 305 (306) : 59 Ind Gas 179, iJeoki Lai v. Ramayiayid 
Lai. (Letters Patents are complete Code.) 

(1921) AIR 1921 Lab 26 (27) : 61 Ind Cas 327 : 2 Lah 127, Dyal Singh v. 
Budha Singh. (Do). 

(1899) 21 All 22 (22) : 1898 All W N 151, Muhammad .Jfusen v, Muzaffer 
Husen. (Does affect.) 

(1910) 6 Ind Gas 752 (753) : 10 Oudh Gas 103, Iqbal Narain Pandit v. 
Bahu Singh. (Do.) 

(1909) 4 Ind Cas 872 (873) (Mad), E. I. TH.siillerles <t Sugar Factories. 
Ltd. V. Tinnercllg Sarangapani Sugar Mills Go. Ltd. (Appeal 
under Indian Companies Act of 1882 — S. 12 not applied.) 

[.SVr (1902) 24 All 402 {AV2) : 1902 All W N 99, Udit Vpad.hia v. 
Imam. Bandi Bibi. (A person is not entitled to benefit of S. 12 
in making tan application to Ri^gistrar under S. 77 as be is not 
a Court.)] 

3. (1912) 16 Ind Cas 149 (153) ; 34 All 496 (F B), Dropadiv.Hira Lai. (Appeal 
under Provincial Insolvency Act of 1907 — S. 12 applied — Overruling 
11 Ind Cas 197.) 

(1913) 20 Ind Cas 258 (259) : 9 Nag L R 91, Ganga Ram v. Ramchandra. 
(Appeal under Provincial Itisolvency Act of 1907-*-Ss. 5 and 12 
applied.) 

(1916) AIR 1916 Lah 307 (308) : 33 Ind Cas 730, Ram Kishen v. 
M t , 1‘ m van B ibi. ( Do , ) 

(1919) A I R 1919 All 274 (275) : 51 Ind Cas 113, Bhairan Prasad v. 
S. P. 0. Bass. (S. 4 applied to i)eriod fixed by Provincial Insolvency 
Act of 1907.) 

(ISvSO) 5 Cal 31.1 (317), Golachand. N mol uk ha v. Krit.so Ghunder Dass. 

(Suit under Bengal Act V 111 of 1869.) 

(1880) 5 Cal 303 (308), T'arhuUinaih Roy v. Tejomoy. (Do.) 

(1881) 7 Cal 690 (693), Khoshclal Mahton v. Gune.sk Butt. (Do.) 

(1905) 9 Cal W N 1025 (1026), Ifari Jfar I^al v. Gunendar Pershad. 

(S. 19 applied to an execution application under B. T. Act.) 

(1880) 5 Gal 110 (112) : 1 Cal L R 371, Bediarilall Mookerjee v, Mungola 
Nath Mukerjee. 

(1910) AIR 1916 Mad 1093 (1095, 1097) ; 38 Mad 92 : 18 Ind Cas 617, 
Srinivasa Iyengar v. Secretary of State. (Suit under S. 59 of 
j\Iadras Act II of 1864— Test is whether Act is a coin[)lcte Code.) 

(1918) A I R 1918 Lah 372 (373) : 46 Ind Cas 588 ; 1918 Pun Re No. 89, 
Waryam Singh v. Wadhava. (Provincial Insolvency Act of 1907 is 
not a complete Code.) 

(1902) 1902 All W N 34 (35), Joti Samp v. Ramvhandar Singh. (N. W. P. 

Rent Act 12 of ISSl is not a complete Code — Ho, Section 19 applied.) 
(1901) 23 All 277 (261) : 1901 All W N 72. Beui Prasad Kauri v. 
Bharaka Bai. (N. \V. P, Rent Act is not a complete Code — General 
Provisions of Limitation Act apply.) 


Section 2 
Hotel 
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Note 2 


The amendment of the Section into its present form by the 
Limitation (Amendment) Act of 1922 has now set the conflict at 
rest. The words “affect or alter” have been deleted, and the extent 
and applicability of the several fjeneral provisions of the Act, to the 
periods prescribed by the special or local laws, specifically laid down. 

2. Sub-section 1. — Section 20 of the Act of 1871 corresponding 
to the present Section 19, provided inter alia that no pro7nise could 
take the case out of the operation of the Act unless it was, before the 
expiration of the prescribed period, made in writing signed by the 
person to be charged therewith or by his agent. Section 25 sub- 
section 3 of the Contract Act which was enacted in 1872 provided, 
however, that a promise to pay a barred debt w^as good and enforce- 
able.^ This w'ouid seem to have given room for the contention that 
the two provisions were contradictory to each other. Section 19 of 

(1893) ‘20 Cal 261 (268), Qirjanath Roiiv. liam Narain Das. (Section 14 
applied to a suit undor Bengal Public Demands Recovery Act 7 of 
1880.) 

(1887) 10 Mad 210 (211), liefer ence undfr Section 39 of Act V of 1882 
Forest Act. (Appeal uiulcr S. 14 of Madras Forest Act — Section 5 
applied.) 

(1888) 12 Mad 1 (5), Scshaina v. Sanlara* (Suit under Sectiou 25, Madras 
Boundary Act— Benefit of Section 14 allowed.) 

(1888) 12 Mad 467 (471), Kidlayappa v. Lalcshmipathi. (Suit under 
Section 78 of Madras Act 8 of 1865, Rent Recovery Act — Benefit of 
Section 14 given.) 

(1893) 3 Mad L Jour 255 (257), Iswara Patter v. Karuppan. (Suit under 
Madras Act II of 1804 — Section 18 applied.) 

(1891) 14 Mad 305 (372), Mahaderi v. Vihrama. (Appeal to Clovernor-in- 
Council under Act XXIV of 1839 in B months — Benefit of Section 12 
given.) 

(1892) 2 Mad L Jour 215 (217) : 16 Mad 344, Tahore Doss Kasi Doss v. 
Abdoollah Itaji Kasim Sait. (Appeal to District Judge under Madras 
Act 8 of 1865 — Benefit of Sectiou 12 given.) 

(1884) 8 Bom .529 (531), Gurucharya v. Preside7it of the Belyaum Toton 
Mfinieipalities. (S. 14 applied to a suit under S. 80, Bombay Dis- 
trict Municipal Act of 1873.) 

(1883) 10 Cal 265 (207), Kheticr Mohun Chuckerhuttyv, Dina Bashy Shalia. 
(Suits under Registration Act — General provisions applied.) 

(1881) 8 Cal 910 (911) : 10 Cal L R 333 : 7 Ind Jur 84, Nijalmloolla v. 
Wazir AH. (Do.) 

(1906) 28 All 48 (49) : 1905 All W N 175 : 2 All L Jour 714, Suraj Bali 
Prasad v. H . PP Thomas. (Do.) 

(1890) 1890 Pun Re No. 74 ( F B), Nigahya v. Ballun MaL (Do.) 

(1893) 1893 All \V N 117 (117), Pern Kunwar v. Imrat Ktemvar Bemindar, 

Note 2 

1. See the undermentioned cases : 

(1878) 4 Cal 500 (508) : 3 Cal L R 554, Hecra Ball Mokhopadhya v. 
Dhunput Singh. 

(1921) AIR 1921 Pat 29 (30) : 60 Ind Cas 514 : C Pat L Jour 121, Ram 
Bahadur Singh V. Damodar I'rasad Singh. 

(1877) 1 Bom 590 (592) : 1877 Bom P J 74, Baghoji Bhikaji v. Abdul 
Karim. 

(1908) 30 All 268 (270) ; 5 All L Jour 274 ; 1908 All W N 129, Gohind Das 
V. Sarju Das. (In order to come under S. 25, Cl. 3, there must 
be a distinct promise to pay and not a mere acknowledgment which 
may imply a promise.) 

(1915) A I R 1915 Cal 186 (187): 25 Ind Cas 89, Deli Prasad v. Ram 
G liularn. (D O.) 
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the Act of 1877 deleted the word “promise” from the Section. But 
it was still possible to argue that that Section contradicted Section 25 
of the Contract Act, inasmuch as a promise to pay a barred debt was 
valid while an acknowledgment (which has been held to imply a 
promise to pay), would not be valid if made after the prescribed 
period. This sub-section has been introduced in order to make it 
clear that the substantive provision in Section 25 sub-section 3 of the 
Contract Act is not alfected by any provisions of this Act. 

3. Sub-section 2. — This sub-section is only the enactment of Note 3 
the general principle enunciated by the maxim Cumeralia specialibus 
non derogant — general words do not derogate from the special. It 
accordingly provides that where a special or a local law provides, for 
any suit, appeal, or application, a period different from the period 
prescribed therefor by fche first Schedule, the provisions of the 
Limitation Act will not apply except to the extent expressly specified 
in this Section.^ 

Section 3 is expressly mentioned as being applicable to such cases'* 
and consequently every suit, appeal or application for whicli a period 
of limitation is jirescribed by a special or local law, must lie dismissed 
if it is made or filed after the prescribed period, even though limitation 
is not set up as a defence.^ Sections 4, 9 to 18 and 22 would apjily 
to such cases only in so far as and to the extent to which tliey are not 
expressly excluded by such special or local law.^^ (See Note 5 infra.) 

Note 3 

1. (1937) A I :R 1937 CjU 587 (589) : 1 1. K (1937) 2 Cal G31, Mnnshi Alauddin 

Ahanimcd v, Tonii-uddiyi Ahamyned . 

(1936) A I R 1936 R:uj^^ 501 (502) ; 14 Kang 728 : IGC lud Gas 148, Jlaftilat 
Jamnadaa v. Pragjec. 

(1931) A X R 1931 Sind 55 (55) : 131 lud Cm.h 181, Secralarn <\f ySiatc v. 

M imicipalitij of Karachi. (Suit by Socmtary of State against 
Municipality for damages — B. 167 of Bombay District .Municipal Act 
applies in preference to Art. 149.) 

[See also (1908) 30 All 44 (40) : 4 All L Jour 713 : 1907 All \V N 
282, Ban tear i Lai v. Uopl. (S. 199, Agra Tenancy Act, 1901.)] 

2. (1929) A I R 1929 Nag 185 (190) : 110 ind Gas 427, Kawdu v. Berar 

Ginyiiyig Go. Ltd. 

[See also (1929) A 1 R 1929 Mad 490 (191) ; 119 lud Gas 318, 
Chandratnaideswara I'rasad. v, Bapan ga.'} 

3. (1933) A I R 1933 Gal 132 (133) : i\0 Gal GIB : 1 12 Ind Gas 280 ; 1933 Cr G 

193 : 34 Gri 1. Jour 299, Manniafha Nath Bicwafi v. Latpemr. 

(1924) A I U 1924. Oudh 127 (128) : 20 Oudh Gas 324 ; 73 Ind Gas 127, 

Saniuel Barge v. Im}>rnrcnieni Trusf., Ijiickyunr. (A waiver of the 
question of limitation under any special or local law is no longcir 
permissible.) 

3a. (1932) A I R 1932 Bom 259 (200) : 50 Bom 135 : 137 Ind Gas 545, 

G hhajanlal Sake rial v. Al utiicipality of 'I'hana. 

(1933) A I R 1933 Cal 782 (784) : 00 Gal 970 : 148 Ind Gas 15, Mtditapore 
Zamindan Co. Ltd. v. I'riyabala Dasee. (S. 18 applies to applica- 
tion under S. 174 Bengal Tenancy Act.) 

(1929) AIR 1929 Lah 170 (170) ; 117 Ind Gas 881, Alahomed ifayat Jlaji 
Muhammad Sardar v. Goyjimis.'iioner of Income- tar, Punjab and 
N. W. F. P. (Application under S. GO (3), Income-tax Act — Time 
taken in obtaining a copy of order may be excluded under S. 12.) 

(1930) AIR 1930 Pat 14 (18, 19) : 122 Ind Gas 810 : 9 Pat 172, Mohan Lai 
Hardeo Das v. Commissioner of Income-tar, B%har ayidOrissa, (Do.) 


Seotion 29 
Notes 

2—3 
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Section 29 
Notes 
3—4 


Note 4 


It is only where a special or local law 'prescribes a period of limi- 
tation for any suit, appeal or application that the provisions of the 
Limitation Act are inapplicable except to the extent specified. Where 
a special or local law does not jrr escribe any period of limitation for a 
particular application thouj^h providing for others, the provisions of 
the Limitation Act would apply. It cannot be said that there is no 
limitation for such a i)roceeding. Thus, where, under the Companies 
Act, 19-13, no period of limitation is pjrescribed for an application for 
winding up a company, it was held that Article 181 of this Act will 
apply to the case.** Whex^e, in the same matter, the party dissatisfied 
with the order on the application for winding up the company 
applied under Section 247 of the Companies Act for a review of the 
previous order, it was held that the application would l)e governed 
for purposes of limitation by the Limitation Act and that Section 5 
would apply to such application.^ 

4* “Expressly excluded.’^ — The expression “expressly excluded” 
means an exclusion by express words, that is, by express reference 
to the Section and not exclusion as a result of a logical process of 
reasoning.^ Thus, Section 167 of the Bombay District Municipal 

(1930) AIK 1930 Lah 800 (801) : 132 Ind Gas m ,Jiv an Singh v . Mayiaging 
Committee, (hurdirara Tahli Sahib, (Section 4, applies to a suit 
under S. 28 of the Sikh Gurdvvaras Act of 1925.) 

(1931) AIK 1931 Rang 209 (210) : 9 Kang 150 : 134 Ind Gas 223. Ma Than 
Meg V. Bailiff of Toiim-shvp Court of Kyaunggon. (S. 4 applies to 
an application under S. G8 of the Provincial Insolvency Act.) 

(1930) AIK 1930 Oudh 371 (374) : G Luck 93 : 127 Ind Gas 28, Mt, 
Dhayipati Kucr v. Kayidhaiya Bahsh Singh, (Section 4 applies to a 
suit under S. Ill, U. P. Laud Kevcuue Act, III of 1901.) 

(1923) A I K 1923 Mad 95 (95) : 71 Ind Gas 217 : 24 Cri L Jour 89, In re 
Miltonr Moideen ilajec, (Section 12 applies to Martial I^aw 
Ordinance 1 of 1922.) 

(1923) AIK 1923 Mad 652 (658)^ : 73 Ind Gas lOG : 4G Mad 48B, Secretary 
of State V. Chellamyii V erikatarainayn, (Irrigation Gess Act 18G5 
— Suit for refund of water cess against Secretary of State — Time under 
S. 15 (2) can be deducted.) 

(192G) A I K 192G Pat 260 (262) ; 5 Pat 404 : 94 Ind Gas 624, Mathura 
Prasad Singh \ , J agesumr Prasad, Singh, (S. 15, Limitation Act 
applied to a suit under Chota Nagpur Encumbered Estates Act G of 
1876.) 

(1930) AIK 1930 All 103 (200, 205) : 124 Ind Gas 540 : 52 All 501 (F B), 
Ananti v. Ghhanyi ii , (S. 14 applied to suits under Agra Tenancy Act.) 
[See also (1934) AIR 1934 Mad 294 (296) : 1933 Mad W N 1049 
(1053) : 150 Ind Gas 339, Narayan Ayyar v. Official Receiver, 
South M alabar .] 

[But see (H»a7) A I R 7 927 All 181 (182) ; 98 lucl Cas 1050. Ban,- 

lochayi Rami w Jagat Rarain.'] 

4. (1928) A 1 R 1928 Nag 191 (19f.)‘: 21 Nag L R 100 : 109 lad Cas 559, Sheikh 

Katvdu V, Berar Giyinmg Co., Ltd. 

5. (1929) AIR 1929 Nag 185 (189) : IIC Ind Cas 127, Kawdu v. Berar Gin. 

711 ng Co* Lid. 

Note 4 

1. (1930) AIR 1930 Sind 93 (95) ; 122 Ind Cas 398 : 21 Sind L R 344, Eewa. 

chand Fatehehand v. Karachi Municipality. (Reversing AIR 1925 
Sind 322 on appeal.) 

(1929) AIR 1929 Cal 325 (320, 327) : 50 Cal 805 : 121 Ind Cas 073. Sati 
Prasad Garga v. Goriyida Chandra, 
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Act (1901), which provides that no suit shall be commenced without ' 
-one month’s previous notice in writing, nor after six months from 
the date of the act complained of, has been held not to expressly 
exclude the applicability of Section 15 of this Act, in respect of a suit 
against a municipality/*^ 

6. “The remaining provisions of this Act shall not apply.” 

— It is provided in sub-clause (h)of sub-section 2 of this Section that 
the provisions of the Act other than Sections 4, 9 to 18 and 22 do 
not apply for the purpose of determining any period of limitation 
prescribed for any suit, appeal or application by a special or local 
law.^ The phrase '‘shall not apply” only means that the remaining 
provisions shall not apply hy virtue of this Act and is not a provision 
prohibiting a special or local law from making those Sections appli- 
cable by express reference/*^ To hold otherwise is to hold that it is 
a prohibition of the future as well as the past application of these 
provisions by a special or local law which is obviously impossible and 
it is not the intention of this Section to restrict the power of the 
Legislature to apply those Sections. 

6. Special or local law. — A local law is a law which is appli- 
cable to a particular locality and not to the whole of British India. 


Section 29 
Notes 
4—6 


Noted 


Note 6 


(1932) AIR 1932 Bom 259 (261, 266) : 56 Bom 135 : 137 Ind Gas 545, 
Ciiha(janlal Sakerlal v. Municipality of Thana. 

2. (1932) AIR 1932 Bom 259 (261, 266) : 56 Bom 135 : 137 Ind Gas 545, 
Chhaganlal Salerlal v. Municipality of Thana» 

(1930) A 1 R 1930 Sind 93 (95) : 122 Ind Gas 398 : 24 Sind L R 344, Tlewa- 
chand F atcJichand v. Karachi Municipality. 

Note 5 

1. (1936) 163 Ind Gas 623 (025) (Nag), Mishrilal Osioal v. Ratanlal Maheshri, 

(1923) A 1 R 1923 Mad 95 (96) : 71 Lid Gas 217 : 24 Cri L Jour 89, In re 
Mittoor Moidecn l^ajee. (S. 5 not applic.'iblo to procoodings under 
Alartial Law Ordinance I of 1922.) 

(1933) A I R 1933 Cal 124 (126) ; 19.33 Cr C 140 : GO Cal 571 : 143 Ind Cas 
802 : 34 Cri L Jour 633, Nil Jiaiati (Uinijuli v. FUiiperor. (S. 5 is 
inapplicable to appeals from special Magistrates under S. 39 of Ordi- 
nance II of 1932.) 

(1933) A 1 R 1933 Mad 521 (523) : 144 Ind Cas 963, Venlaiadri Appa Fan y. 
Ghahrapain Han. (S. 29 is not one of the Sections mentioned in 
S. 211, Madras Estates Ijand Act.) 

'2. (1926) A 1 R 1926 Nag 236 (237) : 91 Ind Gas 563, Madho liao (ihatatc v. 

Balnji Narayan. (S. 6 applies to a suit for share of village profits by 
a minor plaintill as provided by S. 160 of the C. B. Land Rovenuo 
Act.) 

(1933) A I R 1933 Cal 124 (125) : 1933 Cr C 140 : 60 Cal 671 ; 143 Ind Gas 
802 : 34 Cri L 3our 633, Nil Hatan Ganyuli v. Ernpernr. 

(1936) 163 Ind Cas 623 (625) (Nag), Mishrilal Oswal v. Hatanlal Maheshn. 

(1933) AIR 1933 Cal 90 (92) ; 141 Ind Cas 716, Wa^cd Alt Khan v. 
llrojendar Kumar. (S. 185, Bengal Tenancy Act 1885 applies provi- 
sions of Limitation Act other than Ss. 7, 8 and 9 bo suits under 
S. 184.) 

(1930) A I R 1930 Pat 301 (304) : 9 Pat 747 :126 Ind Cas 299, IJassan Imam 
V. Brahmdeo Singh. (S, 1B5, Bengal Tenancy Act makes Ss. 19 and 20 
applicable to proceedings under that Act.) 

(1934) AIR 1934 Pat 198 (198) : 148 Ind Cas 717, Susil Chandra Mukerjee 
V. Miaji Mohammad Ahsan. (Do.) 
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Section 29 The meaning of the words ‘‘special law"' is not so clear. The worde^ 

Note 6 have not been defined except in the Penal Code and it is not 

permissible to use that definition as a guide to the meaning of that 
expression in this Act.^ In Di'opadi v. Hira Lal^^ where the 
question was whether Section 12 of the Limitation Act applied to 
applications under the Provincial Insolvency Act, Sir Henry 
Richards, C. J ., observed as follows : — 

“It may be that the expression (i. e. special law) was intended 
to cover only laws like the Rent Act X of 1859, which was hold 
by the Privy Council to bo a complete Code in itself, but it 
seems more likely that the w'ords were intended to be under- 
stood in their ordinary sense as meaning an Act dealing with a 
particular subject. Even so the expression is not free from 
difficulty. The Civil Procedure Code is a general la\v (see 
Phoolhas K'lmtvar v. Lalla Jogesh/ur Sahoy),^ though it purports 
to deal only with procedure. The Forfeited Property Act of 
1859 is obviously a special law. But what of such an Act as 
the Transfer of Property Act? The Registration x\ct has been 
held to be a special law, and we think rightly. The Provincial 
Insolvency Act, though it applies to a large part of British 
India, appears to us to bo a special law, as it creates a special 
jurisdiction and deals with a very special branch of the law.’' 

In Miihund Mahlo v. Nirafijan Ciiahrarariy it was observed 
by the High Court of Patna that “by ‘special or local law's’ is meant 
. , . special or local legislative enactment for special or local circum- 
stances,’' This does not seem very helpful in making the meaning 
of the expression clear. 

It is submitted that the woj'ds “special laAv" must i)e understood 
only in a r dative sense. On a question of limitation, the Limitation 
Act w'ould be a general Act, and all other Acts, in so far as they 
deal with questions of limitation Avould be special laws. On a ques- 
tion of civil procedure, the Civil Ihoceduro Code would be a general 
law and all other Acts dealing wn'th civil procedure would be special 
Acts. Similarly, on a question of insolvency law, the Insolvency 
Act would be a general law and all other Acts dealing wdtli ques-^ 
tions of insolvency law would only be special lawvs. It would follow 
that in so far as the Civil Procedure Code deals with a question of 
limitation, it would only he a special law. It has, however, been 
held in the iinderraontioiied cases^’ that it is not a special law' and it 
seems to have been so held for the purpose of avoiding the appli- 
cability of the general provisions of the Limitation Act to the period 

Note 6 

1. (1912) 16 Ind Cas 149 (151) : 34 All 496, Dropadi v. Hira Lai. 

2. (1912) 16 Ind Cas 149 (151) : 34 All 490. 

3. (1876) 1 Cal 226 (242) : 3 Ind App 7 : 25 Suth W R 285 : 3 Sar 573: 3 Suther 

236 (P C). 

4. (1934) AIR 1934 Pat 353 (354) : 151 lud Cas 107. 

5. (1891) 18 Cal G31 (634), Peary Mohun AicJi v, Aminda Char an Lisivas. 
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of 12 years mentioned in Section 48 of the Code of Civil Procedure, 
The same result could, however, have been arrived at in the said 
cases on another ground, namely, that the period of 12 years referred 
to in Section 48 of tlie Civil Procedure Code is not a “ period pres, 
cribed ” within the meaning of Sections of the Limitation Act which 
were sought to be applied to such period. See in this connection 
Section 4 Note 3 ; Section 6 Note 21 ; Section 15 Note 3 and Sec- 
tion 19 Note 15, and the undermentioned case.“ 

A special or local law,” it is conceived, is a law in forc^* ift 
British India. An English statute which is not in force in British 
India hut which may have to be administered by Courts in parti- 
cular cases, is not a special or a local law." 

The Letters Patents themselves constitute neither special nor 
local laws ; they are Charters from the Crown.” Rules framed by 
the High Court under such Ijettors Patent cannot also be called 
special laws within the meaning of this Section.’^ 

As to instances of special laws within the meaning of this 
Section, see the undermentioned cases. 

7. Applicability of the Act to suits under the Indian Divorce 
Act — Sub-section 3 , — The provisions of tliis Act do not apply to 
suits under the Indian Livorce Act.^ This is merely declaratory of 
the old law. J.^'or, even in the absence of such a provision, it was held 
in the undermentioned cases" that the limitation Acts 9 of 1871 

(193'1) A I li 19154 Oiulli 4(55 (471) ; 151 liul Cas 541, Nare ndra Bahadur 
V. ('f'udh OouDHcrcial Bank Bid., B t/a:;ahad. 

(1931) A I 'll 1931 Oudh 351 (351) : 13-2 lud Cas’ 257 : 7 Luck 49, (SaneslLr 
Lai V, Imtiaz AH. 

6. (1934) A 1 K 1934 Oudh 405 (471) : 151 Tiul Cas 541, Narendra Bahadur 
Si7i</h V. ( )ndh Couimcrcial Bank Ltd.., 

1. (1931) A 1 R 1931 Sind 124 (127) : 25 Sind L R 2‘22 : 133 liid Cas 77, Haji 
Shahoar Banti v. Volhart Brothers. (CaiTiagc of Goods by Sea Act — 
Lnglisli Act of 1921.) 

S. (1930) A 1 R 1930 J^aug 228 (234, 235) : 8 Rang 880 : 127 Ind Cas 101 (F R)„ 
Abdul (.1 aunty v. Mrs. I. M. Jhussel. 

9. (1930) A 1 R 1930 Rang 228 (234, 235) : 127 Ind Cas 101 ; 8 Kang 380 (F B), 
Abdul Banny v. Mrs. I, M . Russel. 

(1934) A I R 1934 Fat 353 (354) : 151 Ind Cas 107, Mukund Mahtn v. 
Nirauja/i Chakra rarty. 

(1928) A 1 R ’]928 All 708 (708) : 50 All 805 ; 110 Ind Cas 719, Baijnath v. 
Doolaray II a j jam, 

10. (1920) A I R 1920. Rang 135 (130) : 90 Ind Cas 110, II. N. Burjorjee v. 

Special Collector of Itamioon. (liund .Acquisition Act.) 

~ (1933) A 1 R 1933 Cal 124 (125, 120) : 00 Cal 571 : 143 Ind Cas 802 : 1933 
Cr C 140 : 34 Cri L Jour 033. Nil Ratan Banyuli v, Jihupaotr. 
(Ordinance 2 of 1932.) 

(1920) A 1 R 1920 Cal 14 (10, 20, 22) : 47 Cal 300 ; 54 Ind Cas 705 (F B), 
Kali Muddin Mullah v. Sahilniddin MooLa. (Indian Registration 

Act.) 

Note 7 

1. (1933) A I K 1933 Sind 27 (28) ; 20 Sind L R 423 ; 141 Ind Cas 284, 

Mr. IF. D. V. Mrs, E. 7>. {Dola}^ should bo explained.) 

2. (1872) 18 Suth W R 480 (480) : 10 Beng L R 301 : Ind App Sapp Vol 106: 

9 Aloo F C (N s) 102 (F C), Lord William Hay \. Gordon. 

(1870) 1870 Pun Re No. 58, Bordoti v. Gordon. 


Section 29» 
Notes 
6—7 


Note 7 
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Section 29 
Note? 


Section 30 


Section 31 


and 14 of 1859 did not apply to suits under the Indian Divorce Act. 
Though this Act is inapplicable, delay in presenting or prosecuting a 
petition for dissolution of marriage under the Divorce Act is a ground 
for disallowing the petition. But the objection on the ground of 
delay will not hold good in cases where the marriage is ab initio void,'*' 

The prohibition in this sub-section will not, however, apply to 
ap%)€ah from decrees in suits under the Indian Divorce Act.^ They 
will be governed by Article 151 of Schedule I, infra. Nor will this 
sub-section apply to suits for dissolution of marriage by persons who 
are not governed by the Indian Divorce Act.*^ 

30 * [Repealed 'by the Repealing and Amending 
Act, 1930 (VJII of 1930).] 

Bepealed Section 30 was as follows : 

30. Notwithstanding anything herein contained, any suit for 
w^hich the period of limitation prescribed by this Act is shorter than 
the period of limitation proscribed by the Indian Limitation Act, 
1877, may be instituted within the period of two years next after 
the passing of this Act, or within the period prescribe^ for such suit 
by the Indian Limitation Act, 1877, whichever period expires first. 

3 1 . [^tepeuled hy the liepeaUng and Amending 
A.ct, 1930 (VIII of 1930).'] 

The repealed Section was as follows : 

31, (l) Notwithstanding anything contained in this Act or in the 
Indian Limitation Act, 1877, in the territories mentioned in the 
second schedule a suit for foreclosure or a suit for sale by a 
mortgagee may l)e instituted within two years from the date of the 
passing of this Act, or within sixty years from the date when the 
money secured l)y the mortgage became due, whichever period 
expires first; and no such suit in the said territories instituted within 
the said period of sixty years and pending at the date of the passing 
of this Act, either in a Court of first instance or of appeal, shall bo 
dismissed on the ground that twelve years’ rule of limitation is 
apxdicable. 

(2) Where in the aforesaid territories the claim of a mortgagee 
for foreclosure or for sale has been wholly or in part dismissed or 
withdrawn after the twenty-second day of July 1907 and before the 

3. (1878) 3 Cal 688 (692), J. Williams v. WiUianis. 

4. (1901) 5 Gal W N 104 (Notes), Mills v. Mills. 

[). (1.898) 22 Bom 612 (616), d (/iw-s/^and) v. IJ [wife). 

C. (1922) AIR 19^2 Oudh 109 (111) : 05 Ind Cas 452, Hamidullah 

Khan v. Mt. Fakhrijahan Be/iam, (Suit for declaration by a 
Mahomwlan wife that relationship of husband and wife ceased as the 
result of a divorce.) 
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passing of this Act, either in a Court of first instance or of appeal on 
the ground that a twelve years' rule of limitation applied to such 
elaim, the case may be restored on an application in writing to the 
Court by which the claim was dismissed or in which it was with- 
drawn, provided the application is made within six months from the 
■date of the passing of this Act ; and on such restoration, the, 
provisions of sub-section (l) shall apply. 


32 . [Repealed hy Section 3 and Schedule 11 
of the Second Repealing and Amending Act, 1914 
(XV 11 of 1914).] 

The repealed Section was as follows : 

32. The enactments mentioned in the third Schedule are 
repealed to the extent specified in the fourth column thereof. 


Section SI 


Section 32 




THE INDIAN LIMITATION ACT, IX OF 1908 

VOLUME I 

SECTIONS WITH SYNOPSIS 
IN PARALLEL COLUMNS 


Sections 


Synopsis 


Preamble 

Whereas ifc is expedient to 
consolidate and amend the law 
relating to the limitation of suits, 
appeals and certain applications to 
Courts ; and whereas it is also 
expedient to provide rules for 
acquiring by possession the owner- 
ship of easements and other pro- 
perty ; It is hereby enacted as 
follows 


1. Preamble— General : p. 51 

2. Iliatory of the law of limitatiou in British India : p. 52 

3. Act deals with limitation and proscription : p. 54 

4 . Reason and object of the law of limitation and prescrip- 

tion : p. 55 

5. Doctrine of limitation distinguished from the doctrine of 

laches : p. 5G 

j 6. Doctrine of limitation distinguished from the doctrine of 
acquiescence : p. 58 

7, Interpretation of Statutes—Cieneral : p. 68 
8- Reference to pre-oxisting state of the law ; p. 70 

9. Reference to proceedings of the Legislature : p. 79 

10. Reference to Preamble and headings : p. 82 

11. Atarginal notes to Sections ; p. 84 

12. Illustrations : p. 80 

13. Punctuation marks : p. 67 

14. Proviso t p. 88 

15. Judicial precedents ; p. 89 

10. English and American decisions : p. 97 
I 17. Reference to English law : p. 101 
j 18. Acts in pari materia : p. 102 
j 19. Technical terms : p. 102 
I 20. Harmonious construction : p. 103 
j 21. Construction in favour of right to sue : p. 104 
j 22. Sections and Articles ; p. 107 
I 23, Residuary Article : p. 107 

24. Where more than one provision applicable : p. 107 

25. Columns of the Schedule : p. 109 

26. Retrospective operation of the Act : p. 109 

27. Limitation bars remedy but docs not destroy right : 

i p. 121 

j: 28. Limitation and defence : p. 122 
I 29. “Consolidate and amend” : p- 122 
j 30. Act if exhaustive : p. 123 
! 31. “Certain applications to Courts”: p. 124 
i 32. Criminal proceedings and limitation : p, 120 
' 33. Damdupat and the Limitation Act : p. 127 

34. Application of periods of limitation to facts : p. 127 

35. Applicability of Limitation Act to arbitrations : p. 127 
30. Application of the Act to special or local laws : p, 127 

I 37. “Rules for acquiring by possession the ownership of 
■ easements and other property”: p. 127 
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PART I 

Preliminary 

1 . Short title, extent and 
commencement. 

(1) This Act may be called the 
Indian Limitation Act, 1908. 

(2) It extends to the whole of 
British India; and 

(S) This section and Section 31 
shall come into force at once. The 
rest of this Act shall come into 
force on the first day of January 
1909. 


3 . Definitions. 

In this Act, unless there is 
anything repugnant in the subject 
or context, 

(1) “ applicant ’* includes any 
person from or through whom an 
applicant derives his right to apply: 

(2) “bill of exchange’' includes 
a hundi and a cheque: 

(S) “bond" includes any instru- 
ment whereby a person obliges 
himself to pay money to another, 
on condition that the obligation 
shall be void if a specified act is 
performed, or is not performed, as 
the case may be 

(4) “defendant" includes any 
person from or through whom a 
defendant derives his liability to 
be sued: 

(5) “easement" includes a right 1 

not arising from contract, by which j 
one person is entitled to remove j 
and appropriate for his own profit j 
any part of the soil belonging to j 
another or anything growing in, j 
or attached to, or subsisting upon, | 
the land of another: ! 


( 6) “foreign country" means 
any country other than British 
India: 


1. British India : p. 129 

2. “The rest of this Act shall come into force on khe first 
day of January 1909”: p. 130 


1. Definitions — General : p. 132 


1. “Applicant” : p. 134 


1, Scope of the definition : p. 134 


1. Bond : p. 135 

2. Bonds and agreements to do specified acts : p. 136 

3. Bond and promissory note : p. 137 

4. Bond and acknowledgment of liability : p. 137 


1 , Scope of the definition : p. 188 


1. Easement : p. 141 

2. Easements and natural rights : p. 143 

3. Easements and licenses : p. 114 

4. There must be a dominant and servient tenement: p. 145 

5. Easement must bo for the beneficial enjoyment of the 

dominant tenement : p. 146 

6. Easement is only a fractional right of user : p. 147 

7. Easement is a specific right : p. 146 

8. Right of easement can be vested only in determinate in- 

dividual : p, 14B 

9. Only certain rights are recognised as easements : p. 149 
9a. Extent of easement : p. 152 

10. Easement, if an interest in immovable property : p. 155 

11. Classification of easements ; p. 155 

12. “Growing in, or attached to, or subsisting upon, the land 

of another”; p. 156 

1 . ‘ ‘Eoreign country ” : p . 156 
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(7) “good faith’': nothing shall 
be deemed to be done in good 
faith which is not done with due 
care and attention: 

( 8) “plaintiff” includes any per- 
son from or through whom a 
plaintiff derives his right to sue: 


(9) “promissory note” means 
any instrument whereby the maker 
engages absolutely to pay a speci. 
fied sum of money to another at a 
time therein limited, or on demand, 
or at sight: 

(10) “suit” does not include an 
appeal or an a])plication : and 

(11) “trustee” does not include 
a benamidar, a mortgagee remain, 
ing in possession after the mort- 
gage has been satisfied, or a wrong- 
doer in x^ossession without title. 


1. “Good faith’*: p. 157 


1. Scope of definition : p. 168 
2* “Derives his right to sue” : p. 169 

3. Hindu widow and reversioner ; p. 160 

4. Hindu widow and son adopted b}" her : p. 164 

5. Whether one reversioner derives hia right to sue from 

another : p. 164 

6. Shebaits, trustees, hereditary officers, etc. ; p. 165 

7. Vendor and purchaser : p. 166 

8. Suit by aurasa son to set aside adoption by father: p. 166 

9. Persons suing on the same cause of action : p. 166 

1. “Promissory note”: p. 166 


1. “Suit” : p. 167 

1. Trust, meaning of ; p. 169 

2. Benamidar : p, 170 

3. Mortgagee in possession after satisfaction of mortgage 
p. 170 

4. “Wrongdoer in possession without title” : p. 170 


PAIIT II 

Limitation of Suits, Appeals 
AND Applications. 

3. Dismissal of suits, etc., insti- 
tuted, etc., after [period of limita- 
tion. 


Subject to the provisions con- 
tained in sections 4 to 25 (inclu- 
sive), every suit instituted, ap- 
peal preferred and application 
made after the period of limitation 
prescribed therefor hy the first 
schedule shall be dismissed, al- 
though limitation has not been sot 
up as a defence. 

FjXplanation . — A suit is insti- 
tuted, in ordinary cases, when the 
plaint is X)resented to the i)roper 
officer ; in tlie case of a X)auper, 
when his apidication for leave to 
sue as a paui)er is made; and, in 
the case of a claim against a com- 
pany which is being wound ux> by 
the Court, when the claimant first 


1. Legislative changes : p. 175 

2. Scope of the Section : x). 175 

B. “Subject to the provisions of Sections 4 to 25” : p. 177 

4. “Suit,” meaning of : p. 179 

5. Institution of suit, what constitutes : p. 181 

6. Appeal, when preferred : p. 186 

7. Application, when made : p. 190 

8. “Period of limitation proscribed therefor hy the first 
Schedule”: p. 191 

9. “Shall be dismissed”: p. 192 

10. “.Mthough limitation has not been set up as a defence”: 

p. 19:3 

11. JCxplanatitni to the Section : p. 193 

12. Pauper proceedings and limitation ; p. 193 

13. Company in liquidation — Proceedings by or against: p.l95 
14 Limitation bars remedy but does not destroy right: p. 196 

15. Limitation does not bar defimcc : p. 199 

16. Duty of Court to raise and decide question of limitation : 

p. 202 

17. Now plea as to limitation : p. 203 

IS. Duty of appcdlate Court under Section : p. 209 

19. Res judicata and plea of limitation : p. 211 

20. Consent decree for time-barred claim : p. 213 

I 21. Admission on jioint of limitation — Effect : p. 213 
I 22. Abandonment of plea of limitation : p. 214 
i 23. Waiver of plea of limitation : p. 214 
24. Contract or custom cannot override the statute ; p. 214 
I 26. Estoppel against pleading limitation : p. 216 
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sends in his claim to the official 
liquidator. 


4 . Where Court is closed when | 
•period exidres. i 

Where the period of limitation 
prescribed for any suit, appeal 
or application expires on a day 
when the Court is closed, the suit, 
appeal or application may be insti. 
tilted, preferred or made on the 
' day that the Court re-opens. 


26. Proceedings to which Section applies : p. 216 

27. Applicability of Act to arbitration proceedings : p. 219 

28. Inherent power and limitation ; p. 220 

29. Set-otT and counter-claim — Limitation : p. 221 > 

30. Insolvency proceedings and limitation : p. 222 

31. Plea of exemption from limitation : p. 222 

32. Limitation only applies to institution of proceedings, not 
their continuation : p. 225 

33. Amendment of plaint, etc.: p. 226 
33a.Conversion of proceedings : p. 230 

34. Withdrawal of suit and institution of fresh suit : p. 231 

35. Rejection of plaint : p. 231 

36. Summary rejection of appeal : p. 231 

37. Effect of non-compliance with Section : p. 232 
.38. Onus of proof : p. 232 

39. Plea of limitation, if technical; p. 234 

40. Delay in filing suit : p. 235 

41. Concurrent remedies, limitation for : p. 235 

42. High Court, if can make rules inconsistent with provi- 

sions of the Act : p. 236 

43. Revision, if lies on question of limitation : p. 236 
44- RoA'ievv, if lies on question of limitation ; p. 240 


1. History of the Section ; p. 241 

2. Principle of the Section : p. 242 

3. Applicability to act for which a limitation is prescribed 

by Section 48 or by Order 45 Rule 7 of the Civil Proce- 
dure Code : p. 244 

4. Applicability to payments under Order 21 Rules 89 and 
85 of the Civil Procedure Code ; p. 246 

5. ApplicJibility to acts directed to be done by decree or 

order of Court : p. 245 

6. Applicability to payments to be made under private 
agreement between parties : p. 246 

Ca. Section, if affects court-fee payable on application for 
review under Articles 4 and 5 of the Court-fees Act : 
p, 247 

7. Expiry of period “proscribed”; p. 247 

8. Acknowledgment or payment of interest during vacation; 

p. 248 

9. Section 4 and Sections 6 to 8 of the Act ; p, 249 

10. Section 4 and Section 12 of the Act : p. 250 

11. Section 4 and Section 31 (repealed) of the Act : p. 251 

12. “When the Court is closed”: p. 252 

13. “Court” means the “proper Court;” p. 254 

14. “Suit, appeal or applie.ation may be instituted, preferred 
or made” ; p. 255 

15. “Day that the Court re-opens” : p. 257 

16. Fact of the Court having been closed, whether should be 

mentioned in the pleading : p. 257 


S. Extension of period in cer- 
tain cases. 

Any appeal or application for 
a review of judgment or for leave 
to appeal or any other appli- 
cation to which this section may 
be made applicable by or under 
any enactment for the time being 
in force may be admitted after the 
period of limitation prescribed 


1. History of the Section ; p. 260 

2. Scope of the Section : p. 262 

3. Section applies to appeals and certain specified applica- 

tions : p. 264 

4. Section applies only to matters for which limitation is 

prescribed by this Act : p, 267 

5. Applicability to cases arising under Court-fees Act : 

p, 268 

G. “Sufficient cause” ; p. 269 

7. Exercise of discretion, when sufficient cause shown — 

General principles : p. 270 

8. Reasonable diligence in prosecution of proceeding ; p. 274 
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therefor, when the appellant or 
applicant satisfies the Court that 
he had sufficient cause for not pre- 
ferring the appeal or making the 
application within such period. 

E xplanaiion . — The fact that the 
appellant or applicant was misled 
by any orde^, practice or judgment 
of the High Court in ascertaining 
or computing the prescribed period 
of limitation may be sufficient 
cause within the meaning of this 
section. 


9. Existence of circumstances ooutomplatod bv Section 14 : 
p. 279 

10. Negligence of party : p, 2S5 

11. Negligence of party’s agent ; p. 280 

12. Mistake of fact of party or his agent : p. 288 

13. Mistake of law of party or his agent : p. 290 

14. Amendment of decree : p. 298 

16. Illness of party : p. 299 

16. Minority, if sufficient cause : p. 300 

17. Eraud : p. 302 

18. Poverty or want of funds : p. 302 

19. Subsequent decisions altering law : p, 303 

20. Imprisonment of party : p. 304 

21. Non-availability of court-fee stamps : p. 304 

22. Mistake of Court or of its officers — Explanation : p. 304 

23. Discovery of fresh evidence : p. 307 

24. Party misled by declaration as to holidays : p. 308 

25. Party being a woman or a pardanashin lady : p. 308 

26. Party being Government or body corporate : p. 308 

27. Importance of matter : p. 309 

28. Being engaged in important litigation : p. 309 

29. Application for leave to appeal in forma pauperis ; p. 309 

30. Application in revision treated as appeal : 310 

31. Two appeals against same decree — One decree copy filed ; 

p. 310 

32. Failure of Court of Wards to file proceeding, if sufficient 
cause : p. 311 

33. Delay in filing first Court’s judgment copy in second 
appeal, or the copy of the judgment in review : p. 311 

34. Unforeseen circumstances causing delay : p. 312 

36. Other cases of delay : p. 312 

36. Admission ex parte — Right of other person to ro«opcn it : 

p. 313 

37. Burden of proof : p. 316 

38. Exercise of discretion, when binding on appeal : p. 316 

39. Order under Section 5, if open to revision : p. 318 

40. Question of exercising discretion, when arises : p. 319 

41. Order under Section 5 must give reasons : p. 320 

42. Valuation of application under Section 5 : p. 320 

43. Formal application, if necessary : p. 320 

44. Order under Section 5, if ’judgment’ within the meaning 

of the lictters Patent : p. 32 i 

45. Order under Section 6, whether one “passed on appeal”; 
p, 321 

46. Section 5 and Madras High Court Original Side Rules, 

Rule 356 : p. 321 

47. Appeal on behalf of or against dead person : p. 322 


G. Legal disability. 

(l) Where a person entitled 
to institute a suit or make an 
application for the execution of a 
decree is, at the time from which 
the period of limitation is to be 
reckoned, a minor, or insane, or an 
idiot, he may institute the suit or 
make the application within the 
same period after the disability 
has ceased, as would otherwise 
have been allowed from the time 
prescribed therefor in the third 
column of the first schedule. 


1. Legislative changes : p. 326 

2. Scope of the Section ; p. 327 

3. Relative scope of Sections 6 and 17 : ]n 329 

4. Retrospective effect of Section : p. 331 

5. “Person”: p. 333 

6. Whether Section applies to incorporated body : p. 333 

7. Whether Section applies to an unincorporated body or to 
a numl)cr of persons collectively : p. 334 

8. “Person entitled to institute a suit or make an applica- 
tion” : p. 335 

9. Suit, meaning of : p. 338 

10. “Disability”: p. 338 

11. Disability and incapacity : p. 338 

12. “Reckoned”: j). 338 

13. Proceedings to which Section applies : p. 338 

14. Section applies only to the person entitled to sue or apply 

for execution at the commencement of limitation : 
p. 341 


Lim. 59 
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(^) Where such person is, at 
the time from which the period of 
limitation is to be reckoned, 
affected by two such disabilities, 
or where, before his disability has 
ceased, he is affected by another 
disability, he may institute the 
suit or make the application with- 
in the same period, after both 
disabilities have ceased, as would 
otherwise have been allowed from 
the time so prescribed. 

(S) Where the disability con. 
tinues up to the death of such 
person, his legal representative 
may institute the suit or make the 
application within the same period 
after the death as would otherwise 
have been allowed from the time 
so prescribed. 

(4) Where such representative 
is at the date of the death affected 
by any such disability, the rules 
contained in sub-sections (l) and 
(2) shall apply. 


15. Disability must exist at the time from which period of 
limitation is to be reckoned : p. 344 

16. Suit by after-bor^ member of Hindu joint family to set 
aside alienation of joint family property : p. 346 

17. Suit by Hindu reversioner to set aside alienation or 
adoption by widdw p. 349 

18. Suit by reversioner under Punjab Customary Law to set 
aside alienation of ancestral property by collateral : 
p. 361 

19. Suit by reversioner or adopted son succeeding to an 

estate after a Hindu widow : p. 352 

20. Applicability of Section to periods fixed by special or 
local Acts : p. 353 

21. T^ppUcability of Section to period of 12 years fixed by 

Section 48 of the Civil Procedure Code : p. 355 

22. Period fixed by Court cannot be extended under this 

Section : p. 356 

23. Disabilities to which Section applies : p. 356 

24. Minor : p. 357 

25. Section, whether applies to child in womb : p. 358 

26. Whether minority negatives knowledge : p. 358 

27. “Insane”: p. 359 

28. “Idiot”: p. 359 

29. Onus of proof and evidence as to disability : p. 359 

30. Suit on behalf of Hindu idol : p. 360 

31. “Within the same period after the disability has ceased”: 

p. 361 

32. Section does not prevent running of limitation against 

person under disability : p. 361 

33. Privilege under Section is not confined to proceedings 

instituted after the cessation of disability ; p. 363 

34. Acquisition of prescriptive title against person under 
disability : p. 363 

35. Effect of existence of guardian for person under dis- 

ability : p. 364 

36. Estate of minor under management of Court of Wards : 

p. 365 

37. Appointment of administrator to estate of person under 

disability : p. 365 

38. Estate of minor in hands of executor : p. 306 

39. Ai)pointmeiit of receiver to estate of person under disabi- 

lity : p. 366 

40. Whether extension of time under the Section can be 

claimed by assignee from person under disability: p. 367 

41. Whether period extended under this Section is “period 

prescribed” for suit or applicatioii : p. 368 

42. Clause (3) : Death of person under disability : p. 370 

43. “Legal representative”: p. 371 

44. Clause (4) : Minority or oilier disability of legal repre- 

sentative : p. 372 


7 . Disability of one of several 
plaintiffs or applicants. 

Whore one of several persons 
jointly entitled to institute a suit 
or make an application for the 
execution of a decree is under any 
such disability, and a discharge 
can be given without the concur, 
rence of such person, time will 
run against them all : but, where 
no such discharge can be given, 


1. Legislative changes : p. 375 

2. Scope of the Section : p. 376 

3- “Where one of several persons”; p, 377 

4. “Jointly entitled”: p. 377 

5. Applicability of Section to proceedings for execution : 

p. 379 

6. Disability of one of several joint decree- holders : p. 380 

7. “Is under any disability” : p. 382 

8. Applicability of the first part of the Section : p. 883 

9. “Discharge,” meaning of : p. 384 

10. In what cases discharge can be given by one joint 

claimant without the concurrence of others : p. 386 
10a. “Time will run against them all”: p. 387 

11. “Where no such discharge can be given”: p. 387 
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time will iiOt run as against any 
of them until one of them becomes 
capable of giving such discharge 
without the concurrence of the 
others or until the disability has 
ceased. 


12*“Time will not run” : p. 389 
12a.“A,6 against any ol them” : p. 390 

13. “UntiI one of thorn becomes capable of giving such dis- 

charge” : p. 390 

14. Whether the latter part of the Section applies to cases 
in which one of the persons entitled to sue or apply is 
under a disability : p, 390 

15. Competency of one joint decree-holder to give discharge 

on behalf of all : p. 391 

16. Mitakshara joint family : p. 398 

17. Suit to set aside alienation of joint family property 

Manager’s power to give discharge : p. 101 

18. Suit by npembers of Mitakshara jpint family for redemp- 

tion of mortgaged property : p. 4b4 

19. Suit by ward on attaining majority to set aside aliena- 

tion by guardian : p. 405 

20. Suit by members of Dayabhaga family : p. 406 

21. Karnavan of Malabar tar wad : p. 406 

21a.Hindu reversioners challenging alienation by limited 
owner : p. 406 

21b.Revcrsioners under Punjab Customary Law suing to 
set aside alienation by collateral : p, 406 

22. Joint creditors : p. 407 

23. Co-heirs : p. 410 

24. Partners : p. 412 

26. Joint trustees : p. 413 

26. Joint executors or administrators : p. 414 

27. Co-sharcrs entitled to sue for mesne profits : p. 414 

28. Persons aggrieved by the same tortious act : p. 414 

29. Effect of appointment of guardian for minor : p. 415 


8 . Special exceptiona. 

Nothing in section 6 or in 
section 7 applies to suits to enforce 
rights of pr(3-emption, or shall be 
deemed to extend, for more than 
three years from the cessation of 
the disability or the death of the 
person affected thereby, the period 
within which any suit must be 
instituted or application made. 


j 1. Legislative changes : p. 416 
I 2. Scope : p. 416 

I 3. Suits to enforce rights of pre-emption : p, 417 
1 4. Period of limitation under Section : p. 417 


9. Continuous running of time. 

Where once time lias begun 
to run, no subsequent disability or 
inability to sue stops it : 

Provided that, where letters of 
administration to the estate of a 
creditor have been granted to his 
debtor, the running of the time 
prescribed for a suit to recover the 
debt shall be suspended while the 
administration continues. 


1. Legislative changes : p. 422 
j 2. Scope of the Section : p. 422 

j 3. ‘’Subsequent disability or inability to sue” ; p. 424. 
j 4. “Disability or inability to sue,” moaning of : p. 426 
! 5. Proviso : p. 427 

1 6. No exemption from limit.ation except as otherwise pro- 

vided for by statute : p. 427 

7. Where cause of action has not arisen, limitation cannot 
begin to run : p. 429 

8- Cause of action accruing after starting point specified in 
Article — Effect : p. 431 

9. Suits based on dillerent causes of action arc governed by 
different periods of limitation : p. 435 

10. Several persons having distinct causes of action in res- 
pect of same matter — Distinct periods of limitation 
apply : p. 436 

11. Satisfaction or discharge and revival of cause of action : 

p. 438 
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lO. Suits against express trus- 
tees and their representatives. 

Notwithstanding anything 
hereinbefore contained, no suit 
against a person in whom property 
has become vested in trust for any 
specific purpose, or against his 
legal representatives or assigns (not 
being assigns for valuable consi- 
deration), for the purpose of fol- 
lowing in his or their hands such 
property, or the proceeds thereof, 
or for an account of such property 
or proceeds, shall be barred by any 
length of time. 

For the purposes of this section 
any property comprised in a 
Hindu, Muhammadan or Buddhist 
religious or charitable endowment 
shall be deemed to be property 
vested in trust for a specific pur- 
pose, and the manager of any such 
property shall be deemed to })e the 
trustee thereof. 


1 1 . Suits on foreign contracts. 
(l) Suits instituted in British 
India on contracts entered into in 
a foreign country are subject to 
the rules of limitation contained in 
this Act. 

(.^) No foreign rule of limitation 
shall be a defence to a suit insti- 
tuted in British India on a con- 
tract entered into in a foreign 
country, unless the rule has extin- 
guished the contract and the par- 
ties were domiciled in such country 
during the period prescribed by 
such rule. 


12. Fusion of interest of debtor and creditor : p. 443 

13. Agreement to refer dispute to arbitration, whether puts 
an end to cause of action : p. 446 

14. Limitation only applies to institution of proceedings and 

not their continuation : p. 446 

15. Kepcal of statute and running of limitation : p. 446 


1. Analogou.s law : p. 448 

2. Legislative changes : p. 448 

3. Scope of Section : p. 449 

4. “Property’* : p. 450 

5. “Vested," meaning of : p. 450 

6. “Trust," meaning of : p. 451 

7. “Trust for a specific purpose" : p. 451 

8. Form of trust for specific purposes : p. 457 

9. Alleged trustee must be owner of trust property : p. 468 

10. Owner of property must be under obligation to hold it 

for another’s benefit : p. 460 

11. Obligation must arise out of confidence : p. 460 

12. Trust must be one created by act of parties ; p. 462 

13. Instances of trust for specific purpose : p. 462 

14. Mortgagee in possession after the mortgage has been dis- 
charged is Tiot a trustee ; p. 404 

15. Benamidar is not trustee ; p. 4C5 

1(5. Executor or administrator not specific trustee : p. 465 

17. Trustee de son tort, whether specific trustee : p. 4C7 

18. Deposit of money : p. 467 

19. Deposit of specific moveable property : p. 408 

20. “Legal representative," meaning of : p. 409 

21. “Assigns (not being assigns for valuable consideration)" : 
p. 469 

22. “For the purpose of following in his or their hands such 
property or the proceeds thereof" : pi. 471 

23. Suit for account : p. 478 

24. Persons entitled to Vienefit of Section : p. 474 

25. Property comprised in Hindu or Muhammadan religious 

or charitable endowment, whether property vested in 
trust for a. specific purpose : p. 475 
20. I’roperty comprised in Pars! religious endowment : p. 477 

27, Limitation for suits for recovery of trust property from 
strangers : p. 477 

28. Limitation for suits against trustees by operation of law: 
p. 478 


1. Suits on foreign contracts — Lex fori : p. 479 

2. Applicability to execution applications ; p. 481 
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PAET III 

Computation of Period op 
Limitation. 

1 2. Exclusion of time in legal 
proceedings. 

(l) In computing the period 
of limitation prescribed for any 
suit, appeal or application, the day 
from which such period is to be 
reckoned shall be excluded. 

( 2) In computing the period of 
limitation prescribed for an appeal, 
an application for leave to appeal 
and an application for a review of 
judgment, the day on which the 
judgment complained of was pro. 
nounced, and the time requisite 
for obtaining a copy of the decree, 
sentence or order appealed from or 
sought to be reviewed, shall be 
excluded. 

(3) Where a decree is appealed 
from or sought to he reviewed, the 
time requisite for obtaining a copy 
of the judgment on which it is 
founded shall also bo excluded. j 

1 

(4) In computing the period of j 
limitation prescribed for an appli- | 
cation to set aside an award, the 
time requisite for obtaining a copy 
of the award shall be excluded. 


j 


i 


1. Legislative changes : p. 485 

2. Scope of the Section : p. 486 

3. Sub-section 1 : p, 487 

4. Sub-scctions 2 to 4 — Applicability to proceedings not 

referred to in the Act : p. 489 

5. Applicability of sub-sections 2 to 4 to proceedings unde? 

special or local laws : 490 

6. Exclusion of day of pronouncing judgment : p. 492 

7. Exclusion of time for copies : p. 492 

8. In respect of what documents exclusion should be made : 

p. 494 

9. Exclusion, where copies are obtained by stranger or for a 

different purpose : p. 496 

10. “Time requisite/' meaning of : p. 496 

10a. Day of copy application and day on which copy is ready 
to be excluded : p. 498 

11. Delay caused by application for copies made to wrong 
per.son : p. 498 

12. Delay caused by defective application for copies : p. 498 

13. Delfty caused by separate application for copies of judg- 
ment and decree ; p. 499 

14. Delay in furnishing folios, stamps, etc. : p. 601 

15. Delay in taking delivery of copy : p. 604 

16. Supply of folio.s before they are called for by Court : 

p. 505 

17. Application struck off for non-compliance and subse- 
quently revived : p. 605 

18. J^elay caused by despatch of copies by post : p. 506 

19. Delay caused by getting a vernacular copy of decree or 

judgment : p. 506 

20. Copies of same documents obtained on two different 
occasions — Time requisite to obtain which copy to be 
excluded : p. 507 

21. Application for copy on date of judgment : p. 507 

22. Application for copy mislaid by ollice : p. 508 

23. Time between the date of the application for copies and 

the date of notice of requisition for stamp and folios for 
copies ; p. 508 

24. Holidays intervening between dates of judgment and 

copy application : p. 508 

25. Interval between the judgment and the signing of the 
decree, if and when can be deducted : p. 512 

25a. Delay caused by getting order varied and settled : p. 616 

26. One common judgment in two suits filed in two appeals 

against judgment ; p. 516 

27. Appeal from a judgment on review — Copy of original 
judgment : p. 517 

2tS. Application for leave toappeal to thePrivy Council: p. 517 

29. Application for review ; p. 519 

30. Application to set aside award ; p. 519 

31. Piling of an appeal with a copy of judgment or decree 
alone : p, 520 

32. Appeal in criminal cases : p. 520 

33. Pinding as to “time requisite” cannot bo attacked in 

second appeal : p. 621 

34. Evidentiary value of dates endorsed on certified copies ; 

p. 521 

35. Copies in appeals from orders ; p. 522 

36. Section 5 of the Indian Limitation Act and ” time 

requisite”: p. 522 
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13 . Exclusion of time of | 
defendant’s absence from British 
India and certain other territories. 

In computing the period of 
limitation prescribed for any suit, 
the time during which the defen- 
dant lias been absent from British 
India and from the territories 
beyond British India under the 
administration of the Central 
Government or the Crown liepre- 
sentative shall be excluded. 


14. Exclusion of time of pro- j 
ceeding bona fide in Court without j 
jurisdiction. | 

(l) In computing the period I 
of limitation prescribed for any suit, | 
the time during which the plaintiff j 
has been prosecuting with due j 
diligence another civil proceeding, | 
whether in a Court of first instance i 
or in a Court of appeal, against the | 
defendant, shall be excluded, where | 
the proceeding is founded upon the i 
same cause of action and is prose- | 
cuted in good faith in a Court 1 
which, from defect of jurisdiction, | 
or othcjr cause of a like nature, is j 
unable to entertain it, i 

i 

(2) In computing the period of ! 
limitation prescritjed for any appli- j 
cation, the time during which the i 
applicant has been prosecuting i 
with due diligence another civil i 
proceeding, whether in a Court of j 
first instance or in a Court of | 
appeal, against tlie same party for | 
the same relief shall be excluded, ! 
where such proceeding is prosocut- ; 
ed in good faith in a Court which, ;■ 
from defect of jurisdiction, or other I 
cause of a like nature, is unable to | 
entertain it. 

Explanation J. — In excluding 
the time during which a former 
suit or application was pending, 
the day on which that suit or 
application was instituted or made, 


1. Legislative changes ; p. 523 

2. Scope of the Section : p. 524 

3. “Any suit” : p. 624 

4. Absence from British India ; p. 625 

4a. Absence from British India on several occasions : p. 526 

5. Absence of some of several defendants from British India: 
p. 527 

6. Ignorance of plaintiff as to defendant’s residence; p. 629 

7. “Territories beyond British India under the administra- 
tion of the Central Government”: p. 629 

8. Procedure : p. 530 


1. Legislative changes : p. 533 

2. Principle of the Section : p. 533 

3. Effect of Section is not to render second suit a continu- 
ation of the first : p. 534 

4. Limitation, if suspended during the period spent in prior 
proceeding in wrong Court ; p. 535 

5. Proceedings to which this Section is applicable : p. 536 

6. Sections 5 and 14 of the Act : p. 539 

7. Sections 4 and 14, joint ojxiratjon ; p. 639 

8. Section 14 and withdrawal of suits ; p. 539 

9. “In computing the period of limitation proscribed”: p. 540 

10. Plaintiff prosecuting — Explanation IT : p, 541 

11. “Duo diligence.” : p. 643 

12. “Another” proceeding : p. 545 

13. “Civil proceeding” in a “Court” ; p. 517 

14. “Court of appeal,” if includes Court of revision : p, 548 

15. “Court of appeal” — Second or further appeal ; p. ,'350 

16. Parties must be the same : p. 550 

17. Suit must be based on the same cause of action — Appli- 
cation must bo for the same relief : p. 551 

18. “Same cans^; of action” — Sub-section 1 ; p. 552 

19. “For the same relief”— Sub-section 2 : p. 555 

20. “In good faith” : p. 55G 

21. “Erood faith” whether a question of fact : p. 563 

22. “Which, from defect of jurisdiction is unable to 

entertain it” : p. 563 

23. “Juri,sdictioii” : p. 565 

24. “Other cause of a like nature” : p. 567 

25. “Unable to entertain” : p. 570 

26. Misjoinder — Explanation III : p. 572 

27. lipcplamition I : p. 573 

28. Time for obtaining copy of the order in prior proceedings 

— Explanation I : p. 675 

29. Exclusion of a portion of the time : p. 575 

30. Failure to plead the exemption under this Section: p. 576 
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*nd the day on which the proceed- 
ings therein ended, shall both be 
counted. 

Explanation IT^ — For the pur- 
poses of this section a plaintiff or 
an applicant resisting an appeal 
shall bo deemed to be prosecuting 
a proceeding. 

Explanation I II , — For the pur- 
poses of this section misjoinder of 
parties or of causes of action shall 
be deemed to be a cause of a like 
nature with defect of jurisdiction. 


15. Exclusion of time during 
which proceedings are suspended. 

(1) In computing the period 
of limitation prescribed for any suit 
or application for the execution of | 
a deci’ee, the institution or execu- i 
tion of which has been stayed by ! 
injunction or order, the time of the | 
continuance of the injunction or • 
order, the day on which it was ! 
issued or made, and the day on ; 
which it was withdrawn, shall be | 
excluded. | 

i 

(3) In computing the period of | 
limitation prescribed for any suit | 
of wliicli notice lias been given in | 
accordance with the requirements | 
of any enactment for the time j 
being in force, the period of such j 
notice shall be excluded. I 


1. Lcgi.slativc changes : p. 578 

2. Scope : p. 579 

3. “Prescritod” : p. 580 

4. “Suit” : p. 580 

5. “Application for the execution of a^^iiccrce” : p. 560 
C. “Stayed by injunction or order” : p. 581 

7. Stay by agreement of parties : j). 582 

8. Insolvency, whether operates as a stay or injunction : 
p. 583 

9. Partial .stay of execution : p. 584 

10. Order granting time to judgment-debtor to pay, if amounts 

to stay order : p. 585 

11. In.stitution of collateral suit or proceeding, if will operate 

as stay : p. 58G 

12. Attachment, if amounts to an injunction or a stay order: 

p. 587 

13. Order allowing execution only on condition : p. 588 

14. Adjournment of case is not stay : p. 589 

15. A])peal docs not operate as a stay : p. 589 

1(5. day on which it was issued or made, and the day 

on which it was withdrawn” : p. 589 

17. I)i.ir:ition of stay in case of an appeal : p. 589 

18. “Uevival” of execution application and Section 15: p. 591 

19. Notice of “Suit” — Sub-section 2 : p. 593 

20. Notice' required in case of only one or some only of the 
dofendant.s : p, 594 

21. Adverse posses.siou (Section 28) and extension of limita- 

tior] nil dor sub- section 2 : p. 595 

22. Sub-section 2 : “Enactment for the time being in force” : 

p. 595 

23. Section 15 sub-section 2 and Sections G and 8 : p. 595 

24. Section 15 and res judicata : p. 595 


1 G. Exclusion of time during 
which proceedings to sot aside 
execution sale are pending. 


1. Scope of the Section ; p, 696 

2. “Suit” : p. 690 

3. “Proceeding” : p. 597 


In computing the period of 
limitation prescribed for a suit 
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for possession by a purchaser at a 
sale in execution of a decree, the 
time during which a proceeding to 
set aside the sale has been prose- 
cuted shall be excluded. 


1 7. Effect of death before 
right to sue accrues. 

(l) Where a person who 
would, if he were living, have a 
right to institute a suit or make 
an application, dies before the 
right accrues, the period of limita- 
tion shall be computed from the 
time when there is a legal repre. 
sentative of the deceased capable 
of instituting or making such suit 
or application. 


1. Legislative changes : p. 598 

2. Scope of the Section : p. 698 

3. Relative scope of Sections 6 and 17 : p. 699 

4. Where a person who would, if he wore living, have a 

right to sue, dies before the right accrues : p, GOO 

5. Death of creditor on day when debt becomes due : p. 601 
G. The starting point of limitation under the Section : 

p. GOl - 

7. “Legal representative,” meaning of : p- G02 - 

8. “Capable of instituting . . . such suit” ; p. 602 i 

9. Claims against estate of deceased person — Applicability 

of Section — Sub-section 2 : p. G04 


( 2) Where a person against 
whom, if he were living, a right 
to institute a suit or rnako an 
application would have accrued 
dies before the right accrues, the 
period of limitation shall be com- 
puted from the time when there 
is a legal representative of the 
deceased against whom the plain- 
jf L ly institute or make such 
suii. or application. 


(3) Nothing in sub-sections (l) 
and {2} applies to suits to enforce 
rights of pi’e-emption or to suits 
for the possession of immoveable 
property or of an hereditary office. 


18. Effect of fraud. 

Where any person having a 
right to institute a suit or make 
an application has, by means of 
fraud, been kept from the know- 
ledge of such right or of the title 
on which it is founded, 

or where any document neces- 
sary to establish such right has 
been fraudulently concealed from 

him, 


1. Legislative changes ; p. GOG 

2. Scope of the Section : p. GOG 

3. ‘‘Suit or application” : p. 607 

4. There must have been fraud : p. 607 

6. Person defrauded must have been kept from knowledge 
of his. right to sue or to apply : p. 610 

6. Plea of fraud : p. Gil 

7. Burden of proof : p. G12 

8. Fraud, if can be antecedent to the cause of action : 
p. G15 

9. Pre-emption cases : p. 615 

10. Proceedings to set aside execution sales : p. 616 

11. “Document necessary to establish such right” : p. 617 

12. “Has been fraudulently concealed from him” : p. 618 

13. Starting point : p. 618 
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the time limited for instituting 
a suit or making an application — 

(a) against the person guilty of 
the fraud or accessory thereto, or 


14. Against whom time can be extended : p. 620 

15. Applicability of the Section to period fixed by Section 48, 
Civil Procedure Code : p. 621 


(b) against any i)erson claiming 
through him otherwise than in 
good faith and for a valuable consi- 
deration, 

shall be computed from the 
time when the fraud first became 
known to the person injuriously 
affected thereby, or, in the case of 
the concealed document, when he 
first had the means of producing 
it or compelling its production. 


19 , Effect of acknowledgment 1 
in writing. 

(1) Where, l)ofore llic expira- 
tion of the period prescribed for a 
suit or application in respect of 
any property or right, an acknow- 
ledgment of liability in respect of 
such property or right lias been 
made in writing signed by the 
party against whom such property 
or right is claimed, or by some 
person througli whom he derives 
title or liability, a fresh period of 
limitation shall be coriijiuted from 
the time when the acknowledg- 
ment was so signed. 

( 2 ) Where the writing con- 
taining the acknowledgment is un- 
dated, oral evidence may be given 
of the time when it was signed ; 
but subject to the provisions of 
the Indian Evidence Act, 1872, 
oral evidence of its contents shall 
not be received. 

Ex pi aviation I. — For the pur- 
poses of this section an acknow- 
ledgment may be sufficient though 
it omits to specify the exact nature 
of the property or right, or avers 
that the time for payment, deli- 


1. Legislative changes : p. G2G 

2. Acknowledgment of liability made under prior enact- 

ment — Test of sufficiency : p. 032 

3. English law : p. G33 

4. Principle of the Section : p. 633 

5. Distinction between Sections 19 and 20 : p. G35 

G. Distinction between this Section and Article 183 : p. 637 

7. Acknowledgment does not confer title : p. 637 

8. Acknowledgniout, if operates as fresh contract : p. G37 
8a. Acknowledgment, if operates as fresh cause of action : 

p. G41 

9. Distinction between this Section and Section 25 clause 3, 

Contract Act ; p- 641 , • * 

10. Acknowledgment and accounts stated — Disfcincd*;^ ^ bet- 

ween : p. 643 ' 

11. Section to be liberally construed : p. G43 

12. “Before the expiration of the period prescribed for a suit 
or api)]ication” : p. 643 

13. Aeknowledgmont made under prior Act — Meaning of 

expression “period proscribed” with respect to such 
acknowlodgnient : p. 64f> 

14. Applicability of S(5ction to period prescribed by special or 

local law : p. 646 

15. Applicability of Section to period of 12 years under 

Section 48 of the Civil Broceduro Code ; p. 647 

16. “Suit or application in respect of any property or right”: 
p. 647 

17. “Application” ; p. 648 

18. Acknowledgment of liability — Essentials : p. 648 

19. Conditional acknowledgment of liability : p. 657 

20. Acknowledgment of past liability : p. 660 

21. Admission of execution of document, whether implies 

admission of liability under it : p. 662 
22- Admission of execution of document before Sub-Regis- 
trar : p. 662 

28. Submission to arbitration, if can be acknowledgment : 
p. 663 

24. Admission of existence of open and unsettled accounts, 
whether acknowledgment : p. 663 

25. Acknowledgment, if may be made by a person who is 
not liable at the time of the acknowledgment : p. 663 
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very, performance or enjoyment 
has not yet come, or is accom. 
panied by a refusal to pay, deliver, 
perform or permit to enjoy, or is 
coupled with a claim to a set-off, 
or is addressed to a person other 
than the person entitled to the 
property or right. 

Explanation II . — For the pur- 
poses of this section, signed 
means signed either personally or 
by an agent duly authorized in 
this behalf. 

Explanation 111 . — For the pur- 
poses of this section an application 
for the execution of a decree or 
order is an application in respect 
of a right. 


26. Acknowledgment must be in respect of the particular 
property or right claimed in the suit or application : 
p. 664 

27. Acknowledgment of anything includes acknowledgment 

of its legal consequences : p. 668 

28. Acknowledgment of liability with reference to portion of 

claim made by plaintiff — Effect : p, 669 

29. Acknowledgment of liability in respect of promissory 

note, whether available in respect of original cause of 
action : p. 670 

30. “In writing” : p. 672 

31. “Signed” : p. 673 

32. Admissibility of external evidence for construction of 
documents alleged to contain acknowledgments of liabi- 
lity : p. 677 

33. “Party against whom such property or right is claimed”: 
p. 679 

34. “Person through whom he derives title or liability” : 
p. 680 

35. Acknowledgment of mortgage by mortgagor, whether 

binds transferees of the equity of redemption claiming 
under transfers made prior to acknowledgment : p, 681 

36. Renewal of first mortgage after second mortgage 'Effect : 

p. 684 

37. “Fresh period of limitation shall be computed from the 

time when the acknowledgment was so signed” : p. 684 

38. Admissibility of oral evidence as to date of acknowledg- 
ment — Sub-section 2 : p. 685 

39. Oral evidence of contents of acknowledgment — Sub- 

section 2 : p. 086 

40. Oral evidence of the factum of acknowledgmont : p, 688 

41. Admissibility of evidence for contradicting or varying 
etc., matters stated in document containing acknow- 
ledgment of liability : p. 689 

42. Ackiiowledgment need not specify exact nature of pro- 

perty or right : p. GS9 

43. Acknowledgmont of liability coupled with averment that 

time for payment, etc,, has not yet come : p. 689 

44. Ackuowledgiruuit of lialdlity may V)e accompanied by 
refusal to pay, etc. : p. 689 

45. Acknowledgmont of liability coupled with claim of set- 

off : p. 690 

46. Acknowledgment not addressed to person enititlod, suffi- 

ciency of — (Explanation 1) : p. 691 

47. Admission contained in dejciimcnt addressed to Court ; 
p. 694 

48. Admission contained in deposition of witness : p. 697 

49. Entry in Settlement Record, etc. : p. 697 

50. Explanation II : Acknowledgment by agent : p. 698 

51. Acknowledgment of liability by picador on behalf of 
client : p. 701 

52. Acknowledgment by receiver : p. 702 

53. Acknowledgment of liability by Official Assignee — 
Effect : p. 703 

54. Acknowledgment by one of several co- judgment-debtors : 

p. 703 

65. Acknowledgment of liability by administrator ; p. 704 

66. Acknowledgment by executor : p. 704 

67. Acknowledgment, if may be made by Court : p. 704 

68. Acknowledgment by Court of Wards : p. 705 

69. Acknowledgment by one of several oo-heirs, if binds 

others : p. 706 

60. Acknowledgment on behalf of Hindu joint family : p.706 

61. Acknowledgment by manager of Malabar tar wad : p. 706 

62. Husband and wife — Authority to acknowledge on each 
other’s behalf : p. 705 
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G3, Applicability of Section to applications for c7:ecution : 
p. 706 

64. Promissory note for pre-existing debt, if can be used as 

acknowledgment of liability in suit on original cause of 
action : p. 70G 

65. Admission of liability by person in adverse possession : 

p. 708 

66. Acknowledgment contained in letter marked “without 
prejudice” : p. 709 

67. Material alteration of document containing acknowledg- 
ment : p. 710 

68. Acknowledgment contained in document thirty years 
old : p. 710 

69. Acknowledgment under circumstances that would vitiate 

contract : p. 711 

70. Acknowledgment made in official confidence : p. 711 

71. Mortgage invalid under tenancy laws, if can operate as 

acknowledgment of liability : p. 712 

72. Offer of Collector under Section 16 of Bombay Court of 

Wards Act, if acknowledgment : p. 712 

73. Agreement to extend time for performance of contract : 
p. 712 

74. Stamp : p. 712 

75. Registration : p. 718 

76. Onus of proof : p. 714 

77. Pleading : p. 715 

78. Acknowledgment, whether question of law or fact ; p.716 


20 . EtToct of payment of in. 
terest as such or of part payment 
of principal. 

(1) Where interest on a debt 
or le^^acy is, before the expiration 
of the prescribed period, paid as 
such by the person liable to pay 
the debt or legacy, or by his agent 
duly authorized in this behalf, 

or whore part of the principal 
of a debt is, before the expiration 
of the prescribed period, paid by 
the debtor or by his agent duly 
authorized in this behalf, 

a fresh period of limitation shall 
be computed from the time when 
the payment was made : 

Provided that, save in the case 
of a of interest made 

before the 1st day of January, 
1928, an acknowledgment of the 
payment appears in the hand- 
writing of, or in a writing signed 
by, the person making the pay- 
ment. 

Effect of receipt of produce of 
mortgaged land. 

( 2) Where mortgaged land is 
in the possession of the mortgagee, 


I 1. Legif^ative changes : p. 719 
! 2. Scope of the Section : p. 720 

i 3. Distinction between Section 10 and Section 20 : p. 721 

■ 4. Section applies only to debts and legacies : p. 722 

I 5. Distinction between effect of paying interest and effect of 
i paying principal ; p. 723 

; 6. Intention of debtor in paying interest or principal, how 

1 ascertained : p. 727 

I 7. “Interest” includes part of interest due : p. 730 

I 8. Payment expressed to bo made for prijicipal and interest 

j generally : p. 730 

i 9. “Payment without prejudice” : p. 730 

: 10. “Before the expiration of the pre.scribed period” : ]>. 731 

! 11. “Paid,” meaning of : p. 731 

i 12. Money need iiot belong to the person paying : p, 735 
i 13. Who must make, the ])avment — General : p, 735 
I M. P erson liable to pay tht; debt or legacy : p. 735 

■ 15. Principal and surety : p. 736 

I 16. Paynieait by one of several joint debtors : p. 736 
I 17. Payment by one of several Muhammadan co-heirs: p. 736 
j 18. “Agent duly authorised in this behalf” : p. 736 
: 19. Payment by Court : p. 739 
I 20. Payment by husband or wife : p. 739 

21. Payment by pleader : p. 739 

22. Payment by receiver : p. 739 

23. Fresh period — Computation of : p. 740 

24. Provi.so — “Appears in the handwriting of or in a writ- 

ing signed by” : p. 740 

25. Payment and WTiting need not be simultaneous : p. 744 

26. Signature must have reference to the acknowledgment of 

payment : p. 745 

27. Proviso — “Person making the payment” : p. 745 

28. Mortgagee in possession : p. 746 

29. FiXplaiiation : p. 749 

30. Decree-debt — Payment — Certificatipn : p. 749 

31. Nature of liability affected by payment : p. 751 

32. Question, what a sum of money was paid for, is one of 

fact : p. 751 



940 


Sections 


Synopsis 


the receipt of the rent or produce 
of such land shall be deemed to be 
a payment for the purpose of sub. 
section (1), 

Explanation. — Debt includes 
money paysible under a decree or 
order of Court. 


21. (1) Agent of person under 
disability. 

The expression “agent duly 
authorized in this behalf,” in 
sections 19 and 20, shall, in the 
case of a person under disability, 
include his lawful guardian, com- 
mittee or manager, or an agent 
duly authorized by such guardian, 
conjinittee or manager to sign the 
acknowledgment or make the pay- 
ment. 

(2), Acknowledgment or pay- 
ment by one of several joint con. 
tractors, etc. i 

Nothing in the said sections I 
renders one of several joint con- j 
tractors, partners, executors or j 
mortgagees chargeable by reason ■ 
only of a written acknowledgment ; 
signed or of a payment made by, | 
or by the agent of, any other or ! 
others of them. | 

for the purposes of the ; 
r sections — j 

(a) an acknowledgment signed, I 
or a payment made, in resf)Oct of 
any liability, by, or by the duly 
authorized agent of, any widow or 
other limited owner of property 
who is governed by the Hindu 
law, shall be a valid acknowledg- 
ment or payment, as the case may | 
be, as against a reversioner sue- i 
ceeding to such liability ; and 
(h) where a liability has been 
incurred by, or on behalf of, a 
Hindu undivided family as such, 
an acknowledgment or i)ayraent 
made by, or by the duly authorized 
agent of, the manager of the family 
for the time being shall be deemed 
to have been made on behalf of 
the whole family. 


88. Second appeal : p. 751 

34. Unregistered endorsement of payments : p. 761 

35. Burden of proof : p. 751 

36. Article 76 and this Section : p. 762 

37. Distinction between Sections 19 and 20 and Article 183 
p. 763 


1. Legislative changes : p. 76G 

2. Scope of the Section : p. 757 

?3. Acknowledgment or payment by guardian of minor 
p. 757 

4. Acknowledgment or payment by a guardian of insani 

person : p. 760 

5. Court of Wards, acknowledgment or payment by ; p. 76J 

6. Sub-Kcction 2 — General : p. 761 

7. Joint contractors — Acknowledgment or payment by on< 

of them — Effect of : p. 767 

8. “Joint contractors,” meaning of : p. 768 

9. Co-hoirs of single debtor, whether joint contractors ; 

p. 770 

10. Muhammadan co-heirs : p. 770 

11. Co-mortgagors — .Acknowledgment or payment by one — 
Effect of : p. 771 

12. Principal and surety : Acknowledgment or payment bj 

one, whether will save limitation against other : p. 775 

13. Partner, authority of, to acknowledge or pay on behalj 

of firm : p. 776 

14. Hindu trading family : p. 779 
16. Executors : p. 780 

16. Joint mortgagees ; p. 780 

17. Acknowledgment or payment by one of several judgment- 

debtors : p. 781 

18. “Chargeable”, meaning of : p. 782 

19. Acknowledgment or payment by Hindu widow, whethei 

binding on reversioners : p. 782 

20. Acknowledgment or payment by manager of Hindu joint 

family — Sub-section 3 clause (b) : p. 782 

21. Acknowledgment or payment by manager of Malabar 
tarwad ; p. 784 

22. Acknowledgment or payment by head of Muhammadan 

family : p. 784 
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22 . Effect of substituting or 
adding new plaintiff or defendant. 

(1) Where, after the institu- 
tion of a suit, a new plaintiff or 
defendant is substituted or added, 
the suit shall, as regards him, be 
deemed to have been instituted 
when he was so made a party. 

(2) Nothing in sub-section fij 
shall apply to a case where a party 
is added or substituted owing to 
an assignment or devolution of any 
interest during the pendency of a 
suit or where a plaintiff is made a 
defendant or a defendant is made 
a plaintiff. 


1. Legislative changes : p. 78G 

2. Scope : p. 787 

3. Applicability of Section to “applications’* : p. 788 

4. Applicability of Section to “appeals’* : p. 789 

4a. Applicability to applications under Section 68 of the 
Provincial Insolvency Act : p. 792 

6. Addition of parties under Order 1 Rule 10, Civil l^roce- 
dure Code : p. 792 

6. “New” plaintiff or defendant : p. 797 

7. “Substituted or added” : p. 802 

8. New party — Minor : p. 802 

9. New relief claimed by a party : p. 803 

10. Misdescription : p. 804 

11. Parties in representative character ; p. 807 

12. Suit or appeal by or against a dead person : p. 809 

13. Question of limitation to be considered, whether before 

or after addition or substitution : p. 812 

14. “Deemed to have l>een instituted” : p. 813 

15. “As regards him” : p. 814 

IG. Necessary parties : p, 817 , 

17. Joinder of parties in mortgage suits : p. 819 ^ 

18. Necessary parties in suits relating to firms : p. 81:3 

19. Necessary parties in suits relating to firms — Dis^Josure 

of partners’ names : p. 825 " \ 

20. Necessary parties in pre-emption suits : p. 825 ■■ 

21. Necessary parties in suits by or against clubs and coi* 

porations : p. 826 

22. Necessary parties in suits between landlord and tenant ; 

p. 820 

23. floint promi.sors and promisees and owners of joint right 

of action : p. 827 

24. Torts : p. 828 

24a. Necessary parties in suit for specific performance of 
contract to sell : p. 829 

25. Objection to non-joinder of parties : p. 829 

26. “When he was so made a party” : p. 831 

27. Sub-section 2 : p. 832 

28. “Assignment or devolution” : p. 833 

29. Transposition of parties : p. 884 


23 . Continuing breaches and 
wrongs. 

In the case of a continuing 
breach of contract and in the case 
of a continuing wrong independent 
of contract, a fresh period of 
limitation begins to run at every 
moment of the time during which 
the breach or the wrong, as the 
ease may be, continues. 


1. Scope of the Section : p. 838 ' ' ‘ ' 

2. Section does not apply unless there is a wrong and the 

wrong a continuing one : p. 839 

3. Continuance of the effect of wrong is not a continuing 

wrong : p. 840 

4. Applicability of Section to declaratory suits : p. 841 

5. Breach of contract to keep building in repair : p, 842 
G. Broach of covenant for title : x>‘ 842 

7. Breach of covenant for quiet possession : p. 843 

8. Non-payment of money under a contract : p. 844 

9. Breach of obligation to give possession : p. 845 

10. Breach of continuing guarantee : p. 845 

11. Other cases of breach of contracts : p. 846 

12. Obstruction to watercourse and to the flow of water : 

p. 846 

13. Obstruction to right of way : p. 847 

14. Obstruction to a right of ferry : p. 848 

15. Refusal of conjugal rights : p. 848 

16. Trespass and ouster : p. 849 

17. Procuring wrongful attachment under Section 146 of the 

Criminal Procedure Code : p. 851 

18. Other case.s of continuing wrongs independent of contract: 

p. 852 

19. Successive breaches of contract : p. 863 

20. Successive wrongs independent of contract : p, 854 
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24 . Suit for compensation for 
act not actionable without special 
damage. 

In the case of a suit for com. 
pensation for an act which does 
not give rise to a cause of action 
unless some specific injury actually 
results therefrom, the period of 
limitation shall be computed from 
the time when the injury results. 


1. Scope of the Section : p. 8d6 

2. Breach of contract : p. 867 

3. “Specific injury” : p. 868 

4. “Act” : p. 858 

6. Starting point of limitation : p. 868 


25 . Computation of time men- 
tiomjd in instruments. 

All ius'Trumeats shall, for the 
p^rpo|^^>s of this Act, be deemed to 
be made with reference to the 
Gr'iigorian calendar. 


1. Scope of the Section : p. 869 

2. “Shall, for the purposes of this Act, be deemed” : p. 8C0 

3. Instrument fixing 30th of a Native month for payment 

— Month containing only 29 days : p. 861 


PART lY 

Acquisition of Ownebship by 

Possj^:ssioN. 

26 , Acquisition of right to ease- 
ments. 

( 1 ) Where the access and use 
of light or air to and for any 
building have been peaceably en. 
joyed therewith as an easement, 
and as of right, without interrup- 
tion, and for twenty years, 

and where any way or water, 
course, or tlie use of any water, or 
any other easement (vvhetlier 
affirmative or negative) has been 
peaceably and openly enjoyed by 
any person claiming title thereto 
as an easement and as of right 
without interruption, and for 
twenty years, 

the right to such access and use 
of light or air, way, watercourse, 
use of water, or other easement 
shall be absolute and indefeasible. 

Each of the said periods of 
twenty years shall be taken to be 
a period ending within two years 
next before the institution of the 
suit wherein the claim to which 
such period relates is contested. 


1. History of the law of acquisition of casements in India : 

p. 8G5 

2. Extent of applicability of the Easements Act and the 

Limitation Act : p. 867 

3. Acquisition of casements by prescription : p. 8G8 

4. Other modes of acquisition not barred : p. 8C9 
k ). Who can acquire eixscments : p. 870 

0. Easements of light and air : p. 871 

7. Bight of way : p. 871 

8. Right to watercourse or to the use of any water : p, 872 

9. “Auy other easement” : p. 873 

10. “Peaceably” : p. 873 

11. Enjoyment should be open : p. 873 

12. As an easement ; p. 875 

13. “As of right” ; p. 876 

14. “Without interruption” : p. 879 

15. “For 20 years” : p. 884 

16. Sixty years’ user necessary against Government ; p, S8B 

17. Plea of easement : p. 889 

18. Onus of proof : p 890 

19. Suit in respect of easements — Parties : p. 890 

20. “Shall be absolute and indefeasible” : p, 891 

21. Custom, if can override the Limitation Act : p. 891 

22. Unity of title or possession of dominant and servient 

estates in the same person *— Effect : p. 891 
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• ( 2 ) Where the property over 
which a right is claimed under 
sub-section (1) belongs bo the 
Grown, that sub-section shall be 
read as if for the words “twenty 
years’’ the words “sixty years” 
were substituted. 

Explanation. — Nothing is an 
interruption within the meaning of 
this Section, unless where there 
is an actual discontinuance of the 
possession or enjoyment by reason 
of an obstruction by the act of 
some person other than the claim- 
ant, and unless such obstruction is 
submitted to or acquiesced in for 
;one year after the claimant lias 
^notice thereof and of the person 
^making or authorizing the same to 
[be made. 


27 , Exclusion in favour of 
reversioner of servient tenement, 

Where any land or water 
upon, over or from which any 
easement has been enjoyed or 
derived has been held under or by 
virtue of any interest for life or 
any term of years exceeding three 
years frotn the granting thereof, 
the time of the enjoyment of such 
easement during the continuance 
of such interest or term shall be 
excluded in the computation of the 
period of twenty years in case the 
claim is, within three years next 
after the determination of sucli 
interest or term, resisted by the 
person entitled, on such determ ina> 
tioD, to tlio said land or water. 


1. Scope : p. 893 


28 . Extinguishment of right 
to property. 

At the determination of the 
period hereby limited to any per- 
son for instituting a suit for pos- 
session of any property, his right to 
such property shall bo extinguished. 


1. Principle of the Section : p. 894 

2. “At the determination of the y>oriod’* : p. 897 

3. “Suit for poasession” : p. 900 

4. “Any person” : p. 902 

5. “Any property” : p. 903 

G. “Shall be oxtinguiahod” : p. 904 

7. Inalienable property — Acquisition of title by adverse 

possession : p. 910 

8. Plea of title : p. 910 

9. Onus of proof : p. 910 
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PABT V 

Savings and Kepeads. 

29 . Savings, 

(1) Nothing in this Act shall 
affect section 25 of the Indian 
Contract Act, 1872. 

( 2) Where any special or local 
law prescribes for any suit, appeal 
or application a period of limitation 
different from the period prescribed 
therefor by the first schedule, the 
provisions of section 3 shall apply, 
as if such period were prescribed 
therefor in that schedule, and for 
the purpose of determining any 
period of limitation prescribed for 
any suit, appeal or application by 
any special or local law — 

(a) the provisions contained in 
Station 4, sections 9 to 18, and 
section 22 shall apply only in so 
far as, and to the extent to which, 
hey are not expressly excluded by 
such special or local law ; and 

the remaining provisions of 
this Act shall not apply. 

(S) Nothing in this Act shall 
apply to suits under the Indian 
Divorce Act. 

Sections 26 and 27 and 
the definition of easement” in 
section 2 shall not apply to cases 
Arising in territories to which the 
Indian Easements Act, 1882, may 
for the time being extend. 


1. History of the Section : p, 912 

2. Sub-section 1 : p. 916 

3. Sub-section 2 : p. 917 

4. “Expressly excluded”: p. 918 

5. “The remaining provisions of this Act shall not apply’ 

p. 919 

6. Special or local law : p. 919 

7. Applicability of the Act to suits under the Indis 

Divorce Act — Sub-section 3 : p. 921 


30 . ( Repealed by the Repead. 
ing and Amending Act, VII I of 
1930.) 


3 1 . (Repealed by the Repeals 
ing and Amending Act, VIII of 
1930,) 


32 . (Repealed by Sectio7i 3 
ajid Schedule II of the Second 
Repealing and Amending Act, 
XVII of 1914 J 
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